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SUBJECT INDEX 


Arbitration Act (10 of 1940), S. 2 (a) — 
Arbitration agreement — Validity of — 
Signature of Parties —- Whether essential 

(Mar) 40 B 


——Ss. 8, 13 — Arbitrator appointed by 
court — Powers of arbitrator 
(Apr) 51 A 
S. 8 — Appointment of arbitrator — 
Jurisdiction of Court — When open 
(Aug) 142 
——5, 8 — Arbitrator — Appointment by 
Court — Dispute to be referred to arbitra- 
tion — Cannot be specified by Court 
. (Sep) 152 A 
——S5s, 8 (2), 41 —- Petition for appoint- 
ment of arbitrator by Court — Territorial 
jurisdiction ——- Determination, shall be in 
accordance with Section 20 Civil P. C. 
(Sep) 152 B 
——S, 8 (2) — Application to Court for 
appointment of arbitrator — Named arbit- 
rator losing right to act as-arbitrator or 
fails to nominate one — Court has power 
to make appointment of its own choice 
other than the one named in the agree- 
ment (Sep) 152 D 
S. 11 — Adoveate appointed as arbi- 
trator by Court — Lack of technical 








knowledge and expertise in subject- 
matter in dispute is no disqualification 
(Apr) 51 B 
m59, 13 — See alse 
(1) Ibid, S, 8 (Apr) 51 A 
(2) Ibid, 5, 29 (Aug) 119 


——§, 13 — Powers of arbitrator to award 
interests — He has such powers 
unless award of interest is prohibited by 
agreement, (May) 74 B 
Ss. 13 and 30 — Award granting in- 
terest from due date till date of award — 
Award not vitiated (May) 76 D 
——-Ss. 13, 31, 33 — Agreement between 
P. W. Department and Contractor in re- 
spect of certain items of work — Cl, 23 
of the agreement providing that “except 
where otherwise provided for” all disputes 
as to matters “arising out of or relating 
to the contract” shall be referred to 
arbitration — Clause 11 of the agree- 
ment providing that in certain disputes 
as: to extra-contractual matters the deci- 
sion of Engineer in charge shall be “final” 
~— Validity of reference and power of 
arbitrator to deal with matters, disputes 
arising in respect of the extra-contrac- 
tual works which the contractor had to 
do — Power of arbitrator to decide ques- 
tion of limitation for the claims made 
(Sep) 157 


——-Ss, 16 (1) and 30 —~ Award set aside 
in its entirety for legal misconduct of 





Arbitration Act (contd.) 
arbitrator — No question of remittance 
arises — Matter cannot be referred back 
to same arbitrator (Feb) 20 B 
~——5S. 20 — See also Ibid, S, 22 

(May) 66 B 
——S. 20 — Award — Construction —~ 
Whether reasoned or speaking award —~ 
Determination of (May) 66 A 
— 5s, 20, 37 — Award — Decission on 
question of limitation by arbitrator — 
Plea that the question not specifically 
referred — Not maintainable 

(May) 66 E 
———Ss, 22, 20 — Arbitrator — Powers of 
-— Cannot travel beyond “order of re- 
ference” (May) 66 B 
——-§, 28 (1) — Power of Civil Court to 
enlarge time for making award — Scope 

(Jan) 16 

———Ss, 29 and 13 — Civil P. C. (1908), 
S. 34 — Power of Arbitrator to award 
interest — Scope — Arbitrator can call 
into aid principles of S, 34, P. C. P, for 
awarding interest - (Aug) 119 
os. 29 and 39 (vi) — Grant of interest 


On amount awarded — Court silent on 
this matter — Court fails to perform its 





duty (Oct) 173 
———5, 30 — See also 
(1) Ibid, S. 13 (May) 76 D 
(2) Ibid, S. 16 (1) (Feb) 20 B 


-—-Ss, 30 and 31 — Arbitrator going 
beyond scope of reference and dubbing 
agreement which was basis of reference 
and his appointment, as invalid — Award . 
is vitiated and must be struck down l 
(Feb) 20 A 
——5S. 30 — Award not erroneous on face ` 
of record — Plea that arbitrator ignored 
a document — Not maintainable 
(May) 66 C 
Ss. 30, 33 — Non-speaking award — 
Reference to agreement between parties 
in the award — Does not amount to its 
incorporation in award (May) 66 D 
S. 30 — Misconduct by arbitrator —~ 
Non-speaking award — Arbitrator arriv« 
ing at inconsistent conclusions — Mis- 
conducts himself (May) 66 F 
——5, 30 — Powers of Court — Evidence 
not forming part of award whether can 
be gone into (May) 74 A 
S. 30 — Award — Setting aside — 
Grounds — Extent of jurisdiction of 











Court (May) 76 A 
——S. 30 — Setting aside of award — 
Absence of joint reference held not a 
valid ground (May) 76 B 


——5. 30 — Award allowing rate of im- 
terest more than prescribed by agree- 


Ve 
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Arbitration Act (contd.) 

ment — Award neither referring to any 
portion of agreement nor incorporating 
any document in it — Award cannot be 
set aside (May) 76 C 


S. 30 — Entire dispute referred to 
arbitrator — Award allowing extra items 
claimed by contractor — Award not 
vitiated (May) 76 E 


—-5. 31 — See 





(1) Ibid, S. 13 (Sep) 157 

(2) Ibid, S. 30 (Feb) 20 A 
——5, 33 — See also 

(1) Ibid, S. 13 (Sep) 157 

(2) Ibid, S. 30 (May) 66 D 


———-S, 33 — Applicability — Unilateral 
change in Original agreement — However 
no change in arbitration clause — S, 33 
would not be attracted (Mar) 40 A 


37 — See Ibid, S. 20 (May) 66 E 
39 (vi) — See Ibid, S. 29 
(Oct) 173 


——5, 


5. 


41 — See Ibid, 5, 8 (2) 

(Sep) 152 B 
Civil Procedure Code (5 of 1908), S. 2 
(2) —- See Ibid, S. 151 (Nov) 177 (FB) 
——S, 20 — See Arbitration Act (1940), 


——5, 


S. 8 (2) (Sep) 152 B 
——§5, 20 (b) and Explanation — Suit 
against a Corporation — Territorial 
- jurisdiction of Court — Determination — 
Mode (Sep) 152 C 
——S, 34 — See Arbitration Act (1940), 
5. 29 (Aug) 119 
n——-5, 47 — See also Ibid, S. 115 
(Jan) 1A 
ba, 47 — Execution of decree for re- 
covery of mesne profits — No direction 
in decree for its recovery from a par- 
ticular defendant — Objection as to its 
executability — Sustainability 
l (Jan) 1 B 
———-§. 96 — See Ibid, S. 115 (Jan) 1A 


S, 100 — See Ibid, S. 151 
(Nov) 177 (FB) 

102 —- Provincial Small Cause 
Courts Act (9 of 1887), Sec. 15 (1) Second 
Sch., Clause 35 (j) — Illegal execution 
of legal process — Suit for damages — 
Not cognizable by Court of Small Causes 
= Instituted in Court of Munsiff — 
Judgment and decree of Munsiff revers- 
ed by Sub-ordinate Judge — Second 
Appeal maintainable (Sep) 145 A 
——5S, 104 — See Ibid, S. 151 . 

(Nov) 177 (FB) 
=S, 115 — See also Ibid, S. 151 

(Nov) 177 (FB} 


—5, 


ra 


Civil P. C. (contd.) 

-———Ss. 115, 96 and 47 — Principle of 
merger —~ Scope and applicability — Re- 
vision against order of executing Court 
— Dismissed at admission stage — Juris- 
diction of appellate forum, if affected 


(Jan) 1 A 
-——S, 145 — See Registration Act (1908), 
S. 17 (Mar) 44 


——S, 151 — See also Ibid, O. 9, R. 13 
(Oct) 162 (FB) 

Ss. 151, 115, 104, 100, 2 (2) and O. 43, 
R. 1 — Order of remand passed under 
Sec, 151 — No appeal lies — Revision is 
maintainable — Such an order is appeala- 
ble only when it amounts to a decree — 
ILR (1974) Cut 1433, Overruled; AIR 1923 
Cal 606 and AIR 1935 Cal 134, Dissented 
from (Nov) 177. (FB) 
——O. 1, R. 3 — Suit for mandatory in- 
junction for pulling down house on 
ground that it obstructs free flow of 
light and air to plaintiff’s room — Owner 
of house —- Necessary party to the suit 
(Jul) 101 A 

——QO, 3, Rr. 4 (1) and (5) — Undertak- 
ing by senior advocate appearing on 





behalf of another advocate engaged 
by the party, in the absence of party 
— Not binding on party (Jul) 110 


—QO. 6, R. 17 — Amendment of plaint 
-— No fresh claims or reliefs made by 
amendment — Amendment should be 
permitted (Aug) 113 
O. 8, R. 1 and O. 41, R. 31 — Admis- 
sion of execution of document in written 
statement — Plaintiffs title to half-share 
in suif land based on such document — 
Non-production of document immaterial 
— Duty of Appellate Court to decide 
question of title (Apr) 54 B 


——O. 8, R. 6 (c) — Adjustment or set 
off and/or counterclaim — Determination 
of (Dec) 193 
——O. 9, R. 13, S. 151 — Setting aside of 
ex parte decree — Defendant failing to 
establish sufficient cause for non-appea- 
rance — Inherent powers cannot be in- 
voked. (1976) 42 Cut LT 1061, Reversed 
(Oct) 162 (FB) 

»—0O, 16, R. 19 — See Ibid, O. 26, R. 4 
(Apr) 57 

——O, 20, R. 12 — See Ibid, O. 20, R. 18 
(Oct) 169 
O. 20, Rr. 18, 12 — Court sale of pro- 
perty — '1/5th share sold to one auction 
purchaser and 4/5th to another — Suit 
for partition and mesne profits by one 
of the auction purchasers — Maintaina- 
ble (Oct) 169 
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Civil P. C. (contd.) 

——O, 23, R. 3 — Compromise petition 
— Mention of properties outside suit — 
Proper procedure indicated (Jul) 107 
——O. 23, R. 3 — Jurisdiction of Court 
— Ambit of petition for compromise of 
suit — Objection by plaintiff — Refusal 
by Court to record compromise — Not 
permissible (Jul) 108 


O. 26, R. 4 and O. 16 R. 19 — Issuance 
of commission — Conditions essential — 
Necessity of evidence of a witness in the 
interest of justice — Condition prece- 





dent (Apr) 57 
——O, 26, R. 9 — Sée Ibid, O. 39, R. 7 
(Jul) 98 


——O. 32, R. 7 — Suit by minor plaintiffs 


for declaration that earlier compromise 
decree was illegal — Maintainable . 
(Nov) 181 


— oO. 33, R. 5, Cl. (f) (inserted by amend- 
ing Act of 1976) — Application to sue as 
pauper — Suit beyond three years from 
date of refusal after demand — Suit bar- 
red in view of Article 70 of Limitation 
Act (1963) — Application to sue as pau- 
per can be rejected under R.'5 Cl. (£) 
(Aug) 144 
——O, 39, R. 7 and O, 26, R. 9 — Com- 
missions under O. 39, R. 7 and O. 26, 
R. 9 — Difference between — Report of 
commission under O. 26, R. 9 — Objec- 
tion to — Court to dispose of the objec- 
tion before deciding case on merits 
(Jul) 98 
——O, 40, R. 1 — Suit for partition of 
joint family property — Appointment of 
third party as receiver for a portion of 
property pending suit is not justified 
(Aug) 118 
——O. 41, R. 31 — See also Ibid, O. 8, 
R, 1 (Apr) 54 B 
—Order 41, R. 31 — Suit for declara- 
tion of title and confirmation of posses- 
sion — Finding by Trial Court that plain- 
tiff was in continuous possession of suit 
land — Duty of Appellate Court to con- 
sider whether plaintiff is entitled to a 
declaration of possessory title even if 
plaintiff has no title (Apr) 54 C 
——O, 43, R. 1 — See Ibid, S. 151 
(Nov) 177 (FB) 
Constitution of India, Article 14 — 
Electricity (Supply) Act (1948), Sec- 
tion 49 — Notification enhancing 
rates of standard tariff — Initially 
five classifications of consumers left out 
but brought into ambit of enhancement 
subsequently — Notification not bad 
(Jan) 3A 
Art, 14 — Electricity (Supply) Act 
(1948), S. 49 — Revision of tariff rates 








Constitution of India {contd.) 
— Exclusion of power-intensive and 
heavy industries from ambit of revision 
— Revision not violative of Art. 14 

(Jan) 3 C 
Art. 14 — Motor Vehicles Act (1939), 
Section 68-D — Exemption given to 
holders of all India Tourist permits and 
All Orissa Tourist permits, while not ex- 
empting inter district tourist permit 
holders — Holders of All India Tourists 
permits operating on inter-State routes 
are categories different from tourist per- 
mit holders inside the State — Their 
operations cannot be effected by approv- 
ed scheme under S, 68-D without prior 





approval of Central Government — Exe~ 
mption would not be violative of Arti- 
cle 14 (Aug) 122 H 





Art, 226 — See also 


(1) Electricity (Supply) Act (1948), 
S. 49 (Jan) 3 B 

(2) Succession Act (1925), S. 211 
(Feb) 27 A 


—— Art. 226 — Existence of right on 
basis of which petitioner claimed relief 
disputed in pending proceeding — No re- 
lief granted (Feb) 27 B 
Art. 226 — Petition against order of 
Government cancelling a resolution of 
Municipal Council — Municipality also 
impleaded as opposite party through its 
Chairman — Held, Municipality was duly 
represented by Chairman (May) 79 A 
——Art. 226 — Locus standi — Petitioner 
a siting councillor challenging order of 
State Government cancelling a resolu- 
tion of Municipal Council — He partici- 
pated in proceedings leading to resolution 
— Held that petitioner was a person ag- 
grieved and had locus standi to maintain 
petition (May) 79 B 


—Art, 226 — Certiorari — Municipal 
Council by a resolution delegating finan- 
cial powers of expenditure up to Rupees 








50,000/- to Chairman — State Govern- 
ment cancelling the resolution — Peti- 
tion for quashing the order of Govern- 


ment — Resolution found valid — Held, 
on facts discretionary relief certiorari 
could be granted (May) 79 E 
Art. 226 — Writ petition against 
scheme of nationalisation under S. 68-C 
of Motor Vehicles Act — Objections nof 
raised under S. 68-D of the Act, could 
not be allowed to be raised in certiorari 
proceedings. (Aug) 122D 
Art. 226 — Finding of fact — Motor 
Vehicles Act (1939), S. 68-D — Conclu- 
sion of appropriate authority that the 
scheme under S. 68-C provided for ade- | 
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Constitution of India (contd.) 

quate, efficient, economical and properly 
co-ordinated transport service — This is 
a finding of fact —- It cannot be inter- 
fered with unless it is based on no evi- 
dence or is without any substance 


(Aug) 122E 
Arts. 226, 227 — Natural justice — 
Rules of — Principles — No statutory 
rules said to have been contravened by 
tribunal — It is no ground for interfer- 
ence under Art, 226 or Art, 227. 

(Aug) 1225 


Art, 226 — Bias — Motor Vehicles 
Act (1939), S. 68-D -—- Dispute between 
State Transport undertaking and object- 
ors — State Government or any author- 
ity authorised by it discharges only its 
statutory function — No reliable evi- 
dence to: prove bias of Minister — Mere- 
ly because Minister concerned initiated 
the scheme, it could not be said that he 
pre-judged the matter, (Aug) 122M 
Art. 227 — See also Ibid, Art. 226 
(Aug) 122J 
m Art, 299 (1) — Compliance of re- 
quirement of Article expressly and in 
strict accordance — Failure to — Suh- 
stantial compliance —— Failure would not 
invalidate the contract. (Mar) 40C 


Art. 311 — Government servant put 
off duty on 27-8-1976 on allegation of 
misconduct — Order of termination pass- 
ed on 6-10-76 — Order amounted to dis- 
missal — Disciplinary proceeding neces~ 
sary. (Oct) 165B (FB) 
Contract Act (9 of 1872), Secs. 16, 19 
=- Auction of forest coupe — Part 
of land occupied by tenants — 
Forest Department knowing the fact — 
Not disclosed to ‘auction-purchaser — 
Held, contract vitiated by misrepresenta-~ 
tion, (Nov) 188 
9, 19 — See Ibid, S. 16. (Nov) 188 
——-—-§, 70 — See Stamp Duty — Stamp 
Act (1899), S. 35, (Jan) 10 
CO-OPERATIVE SOCIETIES 


-Orissa Co-operative Societies Act (2 of 
1963), S, 68 — See Ibid, S, 121 (o) 

(Apr) 62 
-———-Ss, 121 (c) and 68 — Jurisdiction of 
Civil Court — Nature of dispute — Dis- 
pute touching business of plaintiff society 
-— Relief of injunction — Proper forum 
— Civil Court would have no jurisdiction 
—- Dispute ought to be referred to Re- 
gistrar of Co-operative Societies, (Apr) 62 





DEBT LAWS 


~-Orissa Money-lenders Act (3 of 1939), 
S. 7-C — See Ibid, S, 10, (Apr) 63A 


Debt Laws — Orissa Money-lenders Act 
(contd.) 

——--S. 7-D — See Ibid, S, 10. (Apr) 63A 
-———S, 10 and Ss. 7-C and 7-D (as insert- 
ed in 1975) — Scope and applicability — 
Execution of money decree — Rule of 
Damdupat whether attracted to recovery 
by execution of the decree — Distinction 
between provisions of S, 10 and Ss, 7-C, 
7-D pointed out — Rule of harmonious 
construction — Legislative intent — In- 
consistency in the two provisions not for 
the court to remedy, (1976) 42 Cut LT 
1075, Reversed, (Apr) 63A 


Divorce Act (4 of 1869), S. 10 — Adulter- 
Ous conduct on part of wife, established 
-— Husband is entitled to grant of decree 
for dissolution of marriage. 

(Oct) 168B (SB) 
———§, 22 — Grant of decree for judicial 
Separation in favour of husband — Effect. 

(Oct) 168A(SB) 
Easements Act (5 of 1882), S. 28 — See 
Specific Relief Act (1963), S, 40. 


(Jul) 101B 
d, 35 — See Specific Relief Act 
(1963), S. 40. (Jul) 101B 
—— 9, 38 — See Specific Relief Act 
(1963), S. 40. (Jul) 101B 


Electricity (Supply) Act 
S. 18 — See also 

(1) Ibid, S. 49. (Jan) 3B 
(2) Constitution of India, Art. 14. 

(Jan) 3A, C 

Ss. 49, 59 and 18 — Constitution of 

India, Art. 226 —- Revision of tariff in 


(54 of 1948), 





exercise of statutory power — Proper 
forum for deciding its validity, (Jan) 3B 
5. 59 — See Ibid, S. 49, (Jan) 3B 


Evidence Act (1 of 1872), Sec. 13 — Judg- 
ment not inter partes —— Admissible in 
evidence as an instance to prove relation- 
ship (Apr) 54 A 
-————-S, 18 — See Civil P, C. (1908), O. 8, 
R. 1. (Apr) 54B 
ome, 35 — See Tenancy Laws — Orissa 
Consolidation of Holdings and Prevention 
of Fragmentation of Land Act (1972), S. 2 
(f) Expln, cl. (ii), (Nov) 183B 
————}, 91 — See Stamp Duty — Stamp 
Act (1899), S. 35. (Jan) ł0 
~———-S, 101 — Motor Vehicles Act (1939), 
S. 68-D — Approval of scheme under 
S. 68-D — Onus of proving that the 
scheme will not serve the public interest 
lies on the objectors, (Aug) 122F 
me, 114 — Denial of settlement by 
opposite party —- Burden whether shifts 
to successful party, AIR 1974 Orissa 194 
and (1976) 42 Cut LT 143, Overruled. 
(Dec) 199D (FB) 
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Hindu Law — Joint Family — Stranger 
purchaser of share — See Civil P, C. 
(1908), O. 20, R. 18, (Oct) 169 
Hindu Marriage Act (25 of 1955), S. 13 — 
Adultery — Proof — Mode of. (Oct) 171 
Hindu Succession Act (30 of 1956), Ss. 14 
(1), (2) and 15 (1) (b) — Hindu female 
given property in partition in lieu of her 
right to maintenance — Sale of property 
by her stepsons and husband reversioners 
before commencement of Succession Act 
— Transferees do not acquire any right, 

(Jun) 95 
——S, 15 (1) (b) — See Ibid, S. 14 (1) (2). 
(Jun) 95 
HOUSES AND RENTS : 


—Orissa House Rent Control Act (4 of 


1968), 5. 2 (5) — See T, P, Act (1882), 
S. 105, (Dec) 197 
Interpretation of Statutes — Legislative 
intent. (Apr) 63B 


Limitation Act (36 of 1963), Arts. 64 and 
65 — Claim of adverse possession against 
co-owner — Evidence and proof (Sep) 148 
rm Art 70 — See Civil P, C. (1908), 
O, 33, R. 5 Cl. (£) (Aug) 144 
= ATt, 113 — Starting point for limita- 
tion — Notification that certain property 
vested in Government issued illegally — 
Notification being without jurisdiction 
bar of limitation does not apply. 

(Nov) 184B 
Motor Vehicles Act (4 of 1939), Ss. 22, 
24, 31-—~ Transfer of ownership with- 
out registration — Is not void or 


ineffective, 1971 ACJ 49 (Orissa), Not 
followed in view of AIR 1973 Orissa 166. 

(Jul) 102A 
=S, 24 — See Ibid. S. 22 (Jul) 102A 
——S, 31 — See Ibid, S. 22 (Jul) 102A 


momen. 68-A (b) (iv) — State Transport 
Undertaking —- O. R. T. Company is fully 
controlled by Orissa State Government — 
Hence, it comes within the purview of 
S. 68-A (b) (iv) and constitutes a “State 
Transport Undertaking” (Aug) 122A 
<D, §8-C —~ See also Constitution of 
India, Art, 226 (Aug) 122D 
æO, 68-C, 68-I — Motor Vehicles 
Rules (Orissa) (1940), Rr. 3, 5 — Scheme 
under S. 68-C — Publication of — Omis- 
- sion to give details —- Effect (Aug) 1225 
——Ss. 68-C, 68-I — Motor Vehicles 
Rules (Orissa) (1940), R. 3 — Scheme for 
nationalisation of certain routes — Publi- 
cation of — Particulars regarding maxi- 
mum and minimum number of vehicles 


~- Supplying that information is not 
mandatory (Aug) 122C 
=S, 68-C —— Inadequacy of service — 


Orissa Road Transport Company — Un- 


Motor Vehicles Act (contd.) 

limited financial backing of the State and 
Central Governments — Provision in 
approved scheme of increasing the num- 
ber of stage carriages or contract carri- 
ages depending on public need — It can- 
not be a ground us inadequacy of ser- 
vice, (Aug) 122G 
=s, 68-C, 68-D -—~ Fact that State 
Transport Undertaking is not possessed of 
sufficient number of vehicles — It is not 
a relevant consideration for judging the 


validity of the scheme, (Aug) 122I 
~———5. 68-D — See also 
(1) Ibid, S. 68-C (Aug) 1221 


(2) Constitution of India, Art. 14 
(Aug) 122H 

(3) Constitution of India, Art. 226 
(Aug) 122D, E, M 

(4) Evidence Act (1872), S. 101 

(Aug) 122F 
——S. 68-D — Objections under S. 68-D 
— Considerations of — State Govern- 
ment or Minister concerned is not enjoin- 
ed to give detailed reasons in support of 
the conclusions — Failure of objectors to 
discharge the onus fo prove that the 
scheme is not a properly co-ordinated 
one — Minister’s order rejecting objec- 
tions could not be said to be without 
gurisdiction, {Aug) 122K 
Ss. 68-D, 68-I — R. T. A. is not a 
competent person to object — R., 6 of the 
Rules framed under S. 68-I providing any 
person or authority to object cannot en- 
large the category enumerated in S5, 68-D 
(1) — R.T.A. will not come within the 
ambit of the term “local authority” in 





S. 68-D (1) (ii). (Aug) 122L 
ru, 68-I — See - 
(1) Ibid, S. 68-C _ (Aug) 122B 
(2) Ibid, S. 68-D (Aug) 122L 


——5S. 96 — See also Ibid, S. 110-C (2-A) 


(Feb) 17A 
———§, 96 — Liability of the Insurance 
Company — Transfer of ownership not 


notified to the insurance company and 
accepted by it before the accident — 
Policy of insurance being a contract of 
personal indemnity the insurance com- 
pany cannot be compelled to indemnify a 
third party unknown at the time of ac- 
cident. (Jul) 102B 
S. 110 — Quantum of compensation . 
— Expectancy of life — Cannot be deter- . 
mined by judicial precedents but on facts 
of each case —- Family history of deceas- 
ed relevant, (Feb). 17B 
———S, 110 — Quantum of compensation 
— Annual income of the decéased was 
Rs, 5000/- out of which Rs, 3000/- per 
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` Motor Vehicles Act (contd.) 
year were contributed to the family con- 
sisting of wife and five children — 
Award of Rs, 30,000/- could not be con~ 
sidered as high and excessive, (Jul) 102C 
m——9s, 110-C (2-A) and 96 — Claim not 
contested by person against whom it was 
made — Insurer has right to defend 
claim as also to file appeal, (Feb) 17A 
-——S, 110-CC — Award of interest from 
date of accident —- Held not proper, 
(Feb) 17C 
Motor Vehicles Rules, Orissa (1940), R. 3 
»— See Motor Vehicles Act (1939), S. 68-C 
(Aug) 122B, C 
——k, 5 — See Motor Vehicles Act 
(1939), S, 68-C. (Aug) 122B 
MUNICIPALITIES 
-—Orissa Municipal Act (23 of 1950), Ss. 69 
(1), 98 (1) — Orissa Municipal Rules 
(1953), Rr, 4, 23, 24 — ‘Motion’ meaning 
of, (May) 79C 
-——§, 72 — See Ibid, S. 96. (May) 79D 


———-5s. 96 and 72 — Delegation of powers. 


to Chairman by Municipal Council — 
Can be made in absence of Regulations. 
(May) 79 D 
——S, 98 (1) — See Ibid, S, 69 (1). 
(May) 79C 
—-—§, 344 — Notice to demolish unlaw- 
ful construction — Executive Officer ef- 
ffecting demolition before expiry of time 
given in notice — Demolition is illegau. 


(Sep) 145B 
——S, 398 — See Constitution of India, 
Art. 226. (May) 79E 
——S. 398 (2) — See Constitution of 
India, Art. 226. (May) 79B 


—OrisSa Municipal Rules (1953), R. 4 — 
See Municipalities — Orissa Municipal Act 
(1950), S. 69 (1) (May) 79C 
——R. 23-—-See Municipalities — Orissa 
Municipal Act (1950), S. 69 (1). (May) 79C 
——R, 24 — See Municipalities — Orissa 


Municipal Act (1950), S. 69 (1) (May) 79C° 


Orissa Consolidation of Holdings & Pre- 
vention of Fragmentation of Land Act 
(21 of 1972) 


See under Tenancy Laws, 


Orissa Co-operative Societies Act (2 of 
1963) 


See under Co-operative Societies 
Orissa Estates Abolition Act (1 of 1952) 
See under Tenancy Laws 


Orissa House Rent Control Act (4 of 
1968). 


See under Houses and Rents 


Orissa Money Lenders Act (3 of 1939) 
See under Debt Laws 
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Orissa Municipal Act (23 of 1950) 
See under Municipalities 
Orissa Municipalities Rules (1953) 
See under Municipalities 
Posts and Telegraphs Extra Departmental 
Agents (Conduct and Service) Rules: 
(1964), R, 6 — Termination under Rule 
— Order of termination quoting only R, 6 
— Non-application of mind cannot be as- 
sumed, (Oct) 165A (FBP 
Provincial Small Cause Courts Act (9 of 
1887), S. 15 (1) — See Civil P. C, (1908)... 
S. 102. (Sep) 145A. 
——Sch. Second clause 35 (j) — See Civi? 
P. C. (1908), S. 102. (Sep) 145A: 
Registr@tion Act (16 of 1908), S, 17 — 
Security bond furnished to court under 
its order — Not registrable, AIR 1935: 
Rang. 168, Dissented from, (Mar) 44. 
Specific Relief Act (47 of 1963), S, 39 — 
See Civil P, C. (1908), O. 1, R. 3. ; 
(Jul) 1014. 
——5, 40 — Easements Act (1882), Ss. 28.. 
33, 35 — Suit for enforcing right of ease- 
ment to light and air — Relief of dam- 
ages or injunction -— Not maintainable 
unless injury complained of is material, 
(Jul) 101E» 
Stamp Act (2 of 1899) ! 
See under Stamp Duty | 
STAMP DUTY 
—Stamp Act (2 of 1899), S. 35 — Promis-- 
sory note executed as collateral security: 
not sufficiently stamped — Cannot be ac=- 


cepted in evidence, ILR (1976) Cut 634, 
Reversed (Jan) 16% 


Succession Act (1925), Ss. 211, 213 —- 
Right of executor under will — Cannot. 
be established in court of law unless pro- 
bate is produced -—~ No relief can be- 
granted under Art, 226 of the Constitu-- 
tion when his right is disputed in pend- 
ing probate proceeding (Feb) 274A. 
——5, 213 — See Ibid, S. 211 (Feb) 27A- 
——Ss. 276 and 283 — Application for 
probate — Burden of proof. (Mar) 34& 
——S. 283 — See Ibid, S. 276 (Mar) 344 
——S, 299 — Appeal against grant of 
probate and letters of administration — 
District Judge failing to discharge its © 
duty — Error of law — Grant vacated 
(Mar) 34B: 
TENANCY LAWS 
—Orissa Consolidation of Holdings ang 
Prevention of Fragmentation of Land Act” 
(21 of 1972), Ss. 2 (b) and 2 (£) Explana-- 
tion and S. 6 (2) (c) (ii) — Land used as . 
homestead with kitchen garden — Provi~- 
sions of Act do not apply (Now 163A. 


AO 


‘Tenancy Laws — Orissa Consolidation of 
Holdings and Prevention of Fragmenta- 
tion of Land Act (contd.) 

-—~——-$Ss, 2 (f) Explanation Cl, (iii) and 6 
(2) — Consolidation —- Land whether 
agricultural land Land Register —~ 
Mvidentiary value (Nov) 183B 
9, 3 (1) — See Ibid, S. 4 (4), (Mar) 33 
———Ss. 4 (4), 3 (1) — Suit for permanent 
‘injunction involving question of title ~ 
Commencement of consolidation proceed- 
ings — Suit abates (Mar) 33 
——5, 6 (2) — See Ibid, S. 2 (f) Expln. 
Ci. (ii) (Nov) 183B 
——S. 6 (2) (c) (ii) — See Ibid, S. 2 (b) 
.& (f), Expln. (Nov) 183A 
_-— Orissa Estates Abolition Act (1 of 1952), 
‘>, 3 — Notification under based on wrong 
entry in settlement record of rights =- 
Effect of Persons having occupancy 
wight — Not affected (Nov) 184A 
——S. 6 — See Limitation Act (1963), 


Art, 113 (Nov) 184B 
9, ¥ — See Limitation Act (1963), 
Art, 113 (Nov) 184B 
——§, 8-A (2) Proviso -— Compliance 


“with — Notice mandatory — Mode of 
-service of notice directory 

(Dec) 199A (FB) 
——§, 39 —- Bar of suit (Dec) 199B (FB) 
-Orissa Estates Abolition Rules, R. 3— 
“Except as otherwise provided in the 
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Tenancy Laws — Orissa Estates Aboli- 
tion Rules (contd.) 

Act” — Rule not applicable where Act 
makes provision, (1973) 2 Cut WR 1026, 
Overruled (Dec) 199 (FB) 
—Orissa Land Reforms (General) Rules 
(1965), R. 30 (1) (2) — Ceiling praceed~ 
ings —— Confirmation of draft statement 
— Procedure (Oct) 175 





Transfer of Property Act (4 of 1882), S. & 
— See Hindu Succession Act (1956), S,14 
(1) (2} (Jun) 95 
——5, 43 — See Hindu Succession Act 
(1956), S. 14 (1) (2) (Jun) 95 
——Ss. 105 and 108 (qa) — Orissa House 
Rent Control Act (4 of 1968), S. 2 (5) — 
Tenancy governed by Orissa Act — Tens 
ant continuing in possession after deter- 
mination of tenancy is statutory tenant — 
On his death his heirs can be evicted as 
trespassers by suit (Dec) 197 
——S, 108 — See Contract Act (1872), 


5. 16 (Nov) 188 
——S, 108 (a) — See Ibid, S, 105 

(Dec) 197 
——S, 123 — See Motor Vehicles Act 
(1939), S, 22, (Jul} 102A 


Words & Phrases — Motion — See Muni- 
cipalities — Orissa Municipal Act (1950), 
S. 69 (1) (May) 79C 
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AIR 1961 Orissa 143 — Held not good law 
in view of AIR 1963 SC 9, AIR 1980 
NOC 31 (Orissa) (Feb), 

-AIR 1967 Orissa 180 — Over, ATR 1980 
SC 1118 A (Jul) | 
AIR 1970 Orissa 91 (Pt, C) — Diss, AIR 

4980 Cal 121 (Apr), 

41971 ACJ 49 (Orissa) — Not followed in 
view of AIR 1973 Orissa 166, AIR 
4980 Orissa 102A (Jul), 

4073 (2) Cut WR 1026 — Over. AIR 1980 
Orissa 199C (FB) (Dec), 


-AIR 1974 Orissa 194 — Over. ATR 1980 
Orissa 199D (FB) (Dec), 
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Orissa 177 (FB) (Nov), 
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Orissa 199D (FB) (Dec). 

(1976) 42 Cut LT 1061 — Revers, AIR 
1980 Orissa 162 (FB) (Oct). 

(1976) 42 Cut LT 1075 — Revers, AIR 
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AIR 1980 Pat 257 (FB) (Dec). 

AIR 1980 Orissa 44 — Diss, AIR 1980 
Andh Pra 290 (Nov), 
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AIR 1980 ORISSA 1 
R. N. MISRA, J. 


Padmalaya, Appellant v. Shyam- 
sundar Sahu and others, Respondents. 


Mise. Appeal No. 108 of 1976, D/- 
21-8-1979.” 


(A) Civil P. C. (1908), Ss. 115, 96 
and 47 — Principle of merger — Scope 
and applicability — Revision against 
order of executing court — Dismissed 
at admission stage — Jurisdiction of 
appellate forum, if affected. 


Dismissal of a proceeding in the 
higher forum at the stage of admis- 
sion does not have the effect of mer- 
-gerof the decision of subordinate forum 
with that of the higher forum. AIR 
1967 SC 681, AIR 1970 SC 1, Relied on. 

(Para 5) 


Where the revision against order of 
an executing: Court has been dismiss- 
ed at admission stage by the High 
Court, the order of dismissal does not 
have the effect of merger of order of 
executing Court. When appeal against 
the order of executing Court is pend- 
ing, jurisdiction of appellate forum is 
not affected by such order of dismissal 
of revision. (Para 6) 


(B) Civil P. C. (1908), S. 47 — Exe- 
cution of decree for recovery of mesne 
profits — No direction in decree for its 
recovery from a particular defendant 
— Objection as to its executability — 
Sustainability. 


“(From order of L. Mallick, Dist. J. 
Sambalpur, D/- 19-4-1976). 
IW/JW/£540/79/VSS 
1980 Orissa/1 I G—26 





High Court 


——— So 


Where the trial court after accepting 
the report of the Commissioner deter- 
mining the amount of mesne profits 
passed final decree and there was no 
direction in the decree for recovery 
of that amount from any particular 
defendant and the preliminary decree 
was also silent as to the liability of 
any particular defendant for mesne 
profits and execution of the final de- 
cree for recovery of mesne profits from 
a particular defendant was resisted by 
him on ground that the decree was 
not executable. 

Held: Mere acceptance of Commis- 
Sioner’s report does not give rise to a 
liability unless ‘there be a clear deter- 
mination that for the entire mesne 
profits as decreed by the court the 
liability is that of a particular defen- 
dant. Withdut getting the final de- 
cree amended by trial Court fixing 
liability of a particular defendant for 
that amount, in execution he cannot 
be proceeded against on the basis of 
liability arising out of construing of 
decree on ground of ambiguity. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1 ð 
AIR 1967 SC 681 5 


AIR 1955 SC 633: 1955 Cri LJ 1410 5 

S. C. Mohapatra, for Appellant: R. K. 
Mohapatra, før Respondents. 

JUDGMENT:— This is a second ap- 
peal by the decree-holder challenging 
the appellate order of the learned Dis- 
trict Judge reversing the rejection of 
an objection under Section 47 of the 
Code of Civil Procedure by the execut- 
ing court. l 

2. Title Suit No. 109/63 of 1965/1966 
was one for partition wherein defen- 


2 Ori. [Prs. 2-5] 


dant No. 4 had been appointed as 
receiver. The suit terminated by com- 
promise on 6-12-1966 and a compro- 
mise decree was passed which absolv- 
ed the receiver from liability for 
mesne profits. An attempt of the 
plaintiff to have a receiver appointed 
by application dated 6-5-1967 failed on 
the ground that there was nod proceed- 
ing then pending in court. On 7-7- 
1967, an application fer final decree 
was filed where an application for ap- 
pointment of receiver was made. That 
application was rejected on 23-9-1969. 
A fresh application was filed dn 25-11- 
1969 for appointment of receiver which 
was registered as Miscellaneous Case 
No. 64 of 1969 and by order of the 
Court dated 22-12-1970, defendant 
No. 4 was appointed as receiver. On 
4-5-1971, plaintiff applied to the trial 
court for ascertainment of mesne pro- 
fits for the period between 6-12-1965, 
when the suit terminated by compro- 
mise and 22-12-1970, when defendant 
No. 4 came to be appointed as recei- 
ver. A Commissioner was appointed 
for the purpose and he furnished a 
report which was objected to. Over- 
ruling the objection, the learned Trial 
Judge directed a final decree to he 
drawn up on 1-5-1972. Execution Case 
No. 49 of 1972 was filed seeking to 
recover a sum of Rs. 36,650/- on ac- 
count of mesne profits for the period 
when there was no receiver. There was 
objection to the executability of the 
decree on the ground that there was 
no direction in the final decree for the 
recovery of the said sum. The objec- 
tion was overruled by the executing 
court, 


3. Against the decision of the exe- 
cuting court, a revision was filed be- 
ing Civil Revision No. 55 of 1974 in 
this Court and a Miscellaneous Appeal 
being No. 7 of 1974 was carried before 
the learned District Judge. The Civil 
Revision was dismissed on 10-4-1975 
at the stage of admission. The learned 
District Judge after hearing parties 
allowed the appeal and held that final 
decree had not fixed the liability for 
mesne profits against defendant No. 4. 


4. At the hearing Mr. S. C. Moha- 
patra, counsel for the decree-holder- 
appellant contends:— 

(i) With the dismissal of Civil Revi- 
sion No. 55 of 1974 in this Court, the 
original order of the executing court 
had merged with the decision of the 


Padmalaya v. Shyamsundar (R. N. Misra J.) 


A.I. R. 


Civil Revision and the appeal to the 
District Court was no more maintain- 
able and the learned District Judge 
had no jurisdiction to reverse the deci- 
sion of the executing court. 

(ii) While dismissing the Civil Revi- 
sion at the admission stage, this Court 
had observed:— 

“Heard the learned advocates. The 
learned Subordinate Judge has merely 
overruled the objection of defendant 
No. 4 judgment-debtor. He has nof 
passed any final order granting relief 
to the plaintiff-decree-holder. After 
final order is passed, it would be open 
to both the parties to seek redress in 
proper forum to the extent they are 
aggrieved. I am, therefore, not in- 
clined to interfere at this interlocutory 
stage even though notice of admission 
and hearing had been issued. The 
revision is not fit to be admitted and 
is accordingly dismissed. No costs.” 
Therefore, Mr. Mohapatra’s next con- 
tention is that it was not open to 
defendant No. 4,. the judgment-deb- 
tor, to dispute the order of the exe- 
cuting court in an appeal. 

(Gii) By implication, the amount de- 
termined as mesne profits was recover- 
able from defendant No. 4 and since 
the executing court is entitled to con- 
strue a decree in the event of ambi- 
guity, the executing court had exer- 
cised its jurisdiction properly and the 
learned Appellate Judge took an un~ 
reasonable view of the matter. 


5. Judicial view seems to be almost 
unanimous that dismissal of a proceed- 
ing in the higher forum at the stage 
of admission does not have the effect 
of merger of the decision of the sub- 
ordinate forum with that of the higher 
forum. The principle to be applied 
when such a question arises has been 
indicated in the decision of the Sup- 
reme Court in the case of State of 
Madras v. Madurai Mills Co. Ltd., AIR 


1967 SC 681. In the case of Shankar 
Ramchandra Akhyankar v. Krishnaji 
Dattatraya Bapat, AIR 1970 SC 1, a 


revision application was dismissed on 
merit after hearing both sides. There- 
fore, it was pointed out: 

“Now when the aid of the High 
Court is invoked on the revisional side 
it is done because it is a superior 
Court and it can interfere for the pur- 
pose of rectifying the error of the 
Court below. Section 115 of the Code 
of Civil Procedure circumscribes the. 
limits of that jurisdiction but the jur- 
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isdiction which is being exercised is a 
part of the general appellate jurisdic- 
tion of the High Court as a superior 
Court. It is only one of the modes of 
exercising power conferred by the 
Statute; basically and fundamentally 
it is the appellate jurisdiction of the 


High Court which is being invoked 
and exercised in a wider and larger 
sense, 


It may be useful to refer to certain 
other decisions which by analogy can 
be of some assistance in deciding the 
point before us. In U. J. S5. Chopra v. 
State of Bombay AIR 1955 SC 633 the 
principle of merger was considered 
with reference to Section 439 of the 
Criminal Procedure Code which con- 
fers revisional jurisdiction on the High 
Court. In the majority judgment it 
was held, inter alia, that a judgment 
pronounced by the High Court in the 
exercise of its appellate or revisional 
jurisdiction after issue of a notice and 
a full hearing, in the presence of both 
the parties would replace the judg- 
ment of the lower court thus consti- 
tuting the judgment of the High Court 
the only final judgment to be execut- 
‘ed in accordance with law by the 
Court below.......... 


In a recent Bench decision, this Court 
adopted the general principles indicat- 
ed in these authorities while consider- 
ing the question of merger. Thus 
there is no force in the first contention 
of Mr. Mohapatra. 


6. Mr. Mohapatra for the appellant 
does not dispute the position that the 
appeal to the District Court lay against 
the order of the executing court. in 
view of the fact that an appeal was 
maintainable and actually been filed, 
the Civil Revision in this Court should 
not have been entertained. The jur- 
isdiction of the appellate forum in a 
tenable appeal cannot be affected by 
any observation in a non-maintainable 
Civil Revision before this Court. No 
objection was raised in the appellate 
forum when the appeal was heard as 
to maintainability of the appeal on 
the ground that the appeal had ceased 
to be maintainable on the principle of 
merger or in view of what had been 
observed by the learned Chief Justice 
while disposing of the Civil Revision 
at the admission stage. There is no 
force in the second contention. 

7. The final decree did not clearly 
indicate liability of the fourth defen- 
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dant for the amount under execution. 
There was obviously no direction in 
the preliminary decree in relation to 
mesne profits. The question of quanti- 
fication of mesne profits arose on an 
application for mesne profits sub- 
sequent to the preliminary decree. It 
is true that a Commissioner was ap- 
pointed for determining the mesne 
profits and his report was accepted by 
the trial court. Mere acceptance of 
the Commissioner’s report does not 
Bive rise to liability unless there be a 
clear determination that for the entire 
mesne profits as decreed by the court, 
the liability is of defendant No. 4. In 
the instant case, on the basis of ambi- 
guity, liability of the fourth defen- 
dant cannot be found. out by constru- 
ing the decree. It is dpen to the plain- 
tiff to move the trial court for suit- 
able amendment of the final decree 
passed by it fixing the liability of any 
of the parties for the mesne profits 
and until that is done, in execution 
defendant No. 4 cannot be proceeded 
against on the basis of liability arising 
out of construing of the decree. 

8. In order to facilitate determina- 


tion by the trial court, it is appro- 
priate that the decisions of the exe- 
cuting court and the appellate court 


should not be made binding on the 
trial court and the trial court should 
be free to deal with it if any when 


moved. The appeal fails and is dis- 
missed. There will be no order for 
costs, 

Appeal dismissed. 

AIR 1980 ORISSA 3 

R. N. MISRA AND 

P. K. MOHANTI, JJ. 
M/s. Kartik Enterprise (Pvt.) Ltd., 


Petitioner v. The Orissa State Electri- 
city Board and another, Opposite 
Parties. 


O. J. C. No. 1578 of 1978, D/- 10-8- 
1979. 

(A) Constitution of India, Art. 14 — 
Electricity (Supply) Act (1948), S. 49 
— Notification enhancing rates of 
standard tariff — Initially five classi- 
fications of consumers have been left 
out — Subsequently they have been 
brought into ambit of enhancement — 
Notification not bad on account of dis- 
crimination at one point of time, 

(Para 6) 
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(B) Electricity (Supply) Act (1948), 
Ss. 49, 59 and 18 — Constitution of 
India, Art, 226 —- Revision of tariff in 
exercise of statutory power — Proper 
forum for deciding its validity — At- 
tack on power of revision on account 
of non-performance of obligations — 
If can be decided in a writ petition. 


Where the contract entered into by 
the consumer with the Electricity 
Board is not a special contract, and if 
there be a contractual authority of the 
Board to revise tariff rates, and the 
Board exercises that power, the re- 
vision cannot be assailed in a writ peti- 
tion, and the revision in exercise of 
power under contract may give rise to 
dispute before the arbitrator. But 
where the Board’ rests its action both 
on statute and contract, dispute before 
the arbitrator may not succeed and the 


validity of enhancement may be ex- 
amined by court. (Para 5) 
The Act conferred monopolistic 


powers on the Board in the matter af 
generation, transmission and supply of 
electricity. Where monopolistic powers 
are conferred by the statute the obliga- 
tions created by statute, should be 
strictly performed. (Paras 7, 8) 

Under S. 18, the Board has been 
directed to arrange in co-ordination 
with generating companies if any, op€- 
rating within the State in the most 
efficient and economical manner. Under 
amended S. 59, the Board has to ad- 
just its tariffs so as to ensure that 
after meeting all expenses indicated, 
there is such surplus as the State Gov- 
ernment may from time to time spe- 
cify. With a view to meeting this 
purpose, S, 49 has authorised revision 
of tariffs. While the Act provides 
under S. 59 general guideline indicat- 
ing the principles to be followed in 
the matter of Board’s finance and con- 
tains authorisation td revise the rates, 
it has simultaneously cast an obliga- 
tion on the Board to operate efficient- 
ly and economically. (Para 7) 

Without the corresponding obligation 
to act efficiently and economically, the 
Board is not intended to exercise the 
power to adjust its tariffs so as not 
either to run ata loss or to have 
such surplus as the State Government 
may specify. Board does not have arbi- 
trary powers and it is obliged to ope- 
rate efficiently and economically mM 
order to discharge the statutory trust 
imposed upon it, There is an in-built 
machinery in the Act . before which 
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the Board has to establish that it is 
operating efficiently and economically 
and in case that machinery is not able 
to control working of the Board, and 
the Board starts functioning arbitrarily 
the machinery of judicial system has 
to operate. In order that the system 
of Rule of Law be maintained, the 
edurt has to strike down every arbi- 
trary act and require the exercise of 
power to conform to requirements of 
law. If executive function is amen- 
able to judicial review, it would be 
futile for the Board to contend that 
it does not have to satisfy anybody 
regarding performance of its statutory 
obligation. (Para 8) 


Performance of duty is not condition 
precedent to exercise of power though 
the Board is obliged to perform its 
statutory obligations and in suitable 
cases, the Board’s exercise of its 
powers may not be permitted until 
statutory obligations are discharged. 

(Para 10) 

Whether the Board is operating eff- 
ciently and economically cannot be 
decided in a writ petition, As the at- 
tack on the power of revision on ac- 


count of non-performance of obliga- 
tions under S. 18 involves factual 


questions it cannot be suitably exa- 
mined in a writ petition. 
(Paras 9, 10) 
(C) Constitution of India, Art. 14 — 
Electricity (Supply) Act (1948), S. 49 
— Revision of tariff rates —- Exclusion 
of power-intensive and heavy indu- 
stries from ambit of revision — AS 
they are two separate classes by them- 
selves distinct and different from other 
classes of | consumers, no discrimina- 
tion practised — Revision not violative 


of Art 14. (Paras 6, 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 127 4 
AIR 1976 SC 2414 6 
AIR 1975 SC 1967: (1975) 2 SCC ae 

, 9 
AIR 1975 Orissa 100 4 
AIR 1973 SC 106 8 
AIR 1967 SC 1857 6 


Bijoy Mohanty and B. K. Mohanty, 
for Petitioner; S. Mohanty and A. S. 
Naidu, for Opposite Parties. 

R. N. MISRA, J.:— Petitioner is a 
private company with its registered 
office located at Cuttack and is engag- 
ed in general fabrication dn small 
scale. In terms of the industrial policy 
laid lown by the Union Government 
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and the State Government of Orissa, 
petitioner is treated as a small scale 
industry. Under the Orissa State Elect- 
ricity Board (General Tariff) Regula- 
tidas of 1973 (hereinafter referred to 
as “Tariff Regulations’), petitioner has 
also been treated as a small scale 
industry in the classification. The 
company entered into a contract with 


the Orissa State Electricity Board 
(hereinafter referred to as the ‘Board’) 
for supply of electricity of 15 kws. 


and started paying tariff in terms of 
Board's notification dated 30th of 
November, 1974, in the following man- 
ner:— 

(A) Monthly charges 
the rate of:— 

(i) 18 paise per KWH for first 200 
units per kw. of contract demand; 

(i) 17 paise per KWH for all units 
in excess of above without prejudice 


calculated at 


to the payment of minimum charge 
per month. 

(B) The monthly minimum charge 
was to be calculated at Rs. 8%- per 


k. w. dÊ connected load. 


The Board purporting to act in exer- 
cise of powers conferred on it under 
Section 49 of the Indian Electricity 
(Supply) Act of 1948 (hereinafter 
referred to as the ‘Supply Act’) and 
the provisions of the Tariff Regulations 
prescribed standard tariff rates appli- 
cable to power-intensive industries and 
heavy industries as per notification dated 
srd of March, 1975. By notification 
dated 31st of August, 1978 (Annex- 
ure-3), the Board revised the rates of 
standard tariff applicable to different 
categories of consumers including the 
petitioner and in terms of this noti- 
fication, petitioner’s liability was en- 
hanced in the manner indicated below: 


(a) monthly charges calculated uni- 
laterally at 22 paise per K.W.H. 
without prejudice to payment of mini- 
mum charges as against the two vary- 
ing rates of 18 paise and 17 paise; 

(b) The minimum charge calculated 
at Rs. 10/- per K.W.H. of the connect- 
ed load; 

(c) low-power-factor penalty of 5 
paise per cent on the billed amount 
for each one per cent or part thereof 
by which the power factor is below 
90% beginning from 3 months from 
the date don which the power factor 
falls below 90% till the date when the 
power-factor has been improved to 90 
per cent, 
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This unilateral provision by the Board 
as per Annexure-3 is assailed in this 
writ application. ; 

2. According to the petitioner:— 


(i) In the absence of a pro rata in- 
crease in cases of all classes of consu- 
mers and on account of exclusion of 
power-intensive and heavy industries 
from the ambit of revision of rates, 
the Board which comes within the 
meaning of ‘State’ has practised dis- 
crimination violative of Article 14 of 
the Constitution; 


(ii) Even though the Board is entitl- 
ed to unilaterally revise the tariff, in 
view of the provisions of the Act, the 
Board had statutory obligation to ope- 
rate economically and efficiently. It is 
true that the Board has a legislative 
mandate under Section 59 of the Sup- 
ply Act not to carry on its opera- 
tion ata loss and had tod adjust its 
charges accordingly from time to time 
and, after the amendment of that 
provision by Central Act 23 of 1978 
with effect from 3-6-1978, it has to 
give credit for all the subventions 
from the State Government and carry 
on its operation and adjust its tariff 
so as to ensure that after meeting its 
expenses and charges under the vari- 
ous heads, there should be such sur- 
plus as may be prescribed by the 
State Government. Yet, the Board hav- 
ing a statutory obligation to operate 
efficiently and economically, would not 
be entitled to adjust the tariff by way of 
enhancement of the same in exercise 
of its statutory powers unless corres- 
ponding statutory obligations are ful- 
filled; 


(iii) The Supply Act confers mono- 
polistic powers on the Bogard and, 
therefore, the statutory obligations are 
to be strictly performed and in the 
event of breach or failure to act up 
to the obligation, the matter would 
become justiciable and the Board can 
be called upon to perform its obliga- 
tions either as a condition precedent 
to, or simultaneously with, exercise of 
its rights; 

(iv) The Board has all the rights 
and the obligations of a licensee pro- 
vided for under Section 26 of the 
Supply Act and, therefore, the cor- 
responding obligations of a licensee 
should be discharged by the Board. 

3. The opposite parties have made a 
return to the rule nisi through the 
Secretary of the Board and they have 
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denied that there has been any arbi- 
trary or discriminatory act in the 
matter of enhancement of the tariff. 
Power-intensive and heavy industries 
constitute separate classes by themselves 
and even if they had been left out 
at the time of enhancement of the 
tariff by the impugned notification no 
challenge on the plea of discrimination 
is available. That apart, it is pointed 
out that subsequently tariff for those 
industries has also been revised. It 
has been further contended that it is 
not open to the petitioner — or for 
the matter of that any consumer — 
to insist upon pro rata enhancement 
with reference to other classes of con- 
Sumers. Reliance has been placed 
both on provisions of the statute as 
also on the contract in justification of 
the enhancement. It has further been 
pointed gut that the cost of generation 
of energy has gone up tremendously 
and the petitioner is being still sup- 
plied taking the enhancement into ac- 
count at a rate lower than the cost of 
production itself. In paragraph 12 of 
the counter-affidavit, it has been pleaded 
thus:-— i 


tes. Board is not required to estab- 
lish that it is running in the most 
efficient and economical manner so 
as to justify tariff revision, Certainly, 
it is not a condition precedent for revi- 
sion of tariff as would be obvious 
from Section 49, sub-section (1). Sec- 
tion 59, on the other hand, authorises 
Board to adjust its charges so as not 
to operate at loss. Board is incurring 
losses from year to year as would be 
evident from its audited accounts and 
as such tariff revision is permissible 


under Section 59. Moreover, the 
statute does not lay down any 
yardstick for the most efficient and 


economical working of the Board nor 
stipulates any authority before whom 
the same is to be established....... s 
A rejoinder was filed on behalf of 
the petitioner to the counter-affidavit. 
It has been pointed out that the Board 
has classified its consumers into 27 
categories and the notification under An- 
nexure 3 dealt with only 22 categories 
and 5 categories had been left out. It 
has been contended that this amounts to 
discrimination and Art. 14 is violated. 
Even if subsequently the other classi- 
fications have been subjected to revi- 
sion, the notification being violative of 
Article 14 at the point of commence- 
ment cannot be taken to have become 


ALR. 


valid by a subsequent removal of dis- 
crimination. The allegation that the 
cost of production of energy per unit 
was high has been disputed as a blat- 
ant falsekood. Detailed particulars 
have been given to indicate the huge 
wastage of stores, unusual high trans- 
mission losses and various other in- 
efficiencies. Petitioner filed a further 
affidavit supplying more details on 
these allegations. It has been main- 
tained that though a larger portion of 
the energy produced by the Board is 
from. ‘‘hydel’ source — and, therefore, 
should be made available at a com- 
paratively cheap rate—-the tariff pre- 
scribed by the Board is high in com- 
parison to the rates of tariff of Boards 
depending on thermal source, These 
have been refuted on behalf of the 
Board. 


4. In the case of Indian Aluminium 
Co, Lid. v. Orissa State Electricity 
Board, AIR 1975 Orissa 100 this Court 
had observed that the Board could uni- 
laterally revise the tariff by framing 
Regulations under Section 79 (j) of 
the Supply Act. The Supreme Court 
in the case of Indian Aluminium Com- 
pany etc. v. Kerala State Electricity 
Board, AIR 1375 SC 1967, observed:— 

sre Even if they (Regulations) were 
made, they should not have conferred 
authority on the Board to unilaterally 
exonerate itself from the stipulation 
contained in the two contracts and en- 
hance the rates, notwithstanding such 
contractual stipulation......... á 
The position has, however, been sub- 
sequently clarified in the case of Bisra 
Stone Lime Co. Ltd. etc. v. Orissa 
State Electricity Board, AIR 1976 SC 
127 and what was observed in the 
first case is said to be with reference 
to cases of special contracts entered in 
exercise of powers under Section 49 
(3) of the Act. Board's unilateral power 
of revision is not disputed by counsel 
for the petitioner. The legal position 
has now been set ata point beyond 
controversy that if the contract autho- 
rises unilateral revision, the Board is 
entitled to exercise contractual power. 
It has been conceded at the Bar that 
the contract in the instant case is not 
a special contract. Therefore. there is 
no dispute before us that the Board 
had power to revise the stipulated 
rates in the contract existing be- 
tween the parties. 

5. Mr. Mohanty for the petitioner 
conceded also that it has been decid- 
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ed in this Court and the decision has 
been upheld in appeal by the Supreme 
Court that if there be a contractual 
authority of the Board to revise the 
rates, and the Board exercises that 
power, the revision cannot be assailed 
in a writ petition and the revision in 
exercise of the power under the con- 
tract may give rise to dispute before 
the arbitrator. In the case of Tita- 
garh Paper Mills Ltd. v. Orissa State 
Electricity Board (1975) 2 SCC 4836, 
the Supreme Court said:— 


waar Questions such as: whether the 
Board had power under clause (13) of 
the agreement to levy any coal sur- 
charge at all when no such power was 
conferred on it by the Act, whether 
the action of the Board in levying the 
coal surcharge on the appellant under 
clause (13) of the agreement was arbi- 
trary and unreasonable or whether it 
was based on extraneous and irre- 
levant considerations and whether, on 
the facts and circumstances of the case 
the Board was justified under clause 
(13) of the agreement to levy the coal 
surcharge on the appellant, are plainly 
questions arising under the agreement 
and they are covered by the arbitra- 
tion provision contained in clause (23) 
of the agreement. All the contentions 
raised by the appellant against the 
claim to justify the levy of the coal 
surcharge by reference to clause (13) 
of the agreement would, therefore, 
seem to be covered by the arbitratidn 
agreement and there is no reason why 
the appellant should not pursue the 
remedy of arbitration which it has 
solemnly accepted under clause (23) of 
the agreement and instead invoke the 
extraordinary jurisdiction of the High 
Court under Article 226 of the Con- 
stitution to determine questions which 
really form the subject-matter of the 
arbitration agreement...... ds 


Counsel, however, é¢ontended that 
since the Board was resting its action 
in the instant case both on statute and 
contract, dispute before the arbitrator 
may not succeed. Accordingly, while 
conceding that if the power to revise 
the rates was referable to contract 
only, the matter should be disputed in 
arbitration proceedings, he maintained 
that the validity of the revision of the 
tariff with reference to the statutory 
power may be examined by us. The 
submission of learned counsel for the 
petitioner about the handicap in the 
arbitration proceeding is not seriously 
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disputed by counsel for the opposite 
parties. We would accordingly confine 
our examination to the validity of the 
enhancement with reference to the 
statute. 


6. The Board is ‘State’ within the 
meaning of Article 12 as has been de- 
cided by the Supreme Court in the 
case of Rajasthan State Electricity 
Board, Jaipur v. Mohan Lal, AIR 1967 
SC 1857. As such, itis not entitled to 
deny to any person equality by its 
treatment and the Board cannot mete 
out discriminatory treatment by pre- 
ferring some consumers to others. As 
already noticed, initially five classi- 
fications of consumers had been left 
gut., It is the case of the Board that 
subsequently they have been brought 
into the ambit of the enhancement of 
the tariff and by now there does not 
exist any discrimination on that 
ground. We do not see any force in, 
the contention of petitioner’s counsel 
that if there was discrimination at the 
inception and even if that discrimina- 
tion has now been removed, yet, the 
notification would be bad on account 
of discrimination having existed at one 
point of time. 


There is force in the submission of 
the Board that power-intensive and 
heavy industries are two separate 
classes by themselves, distinct and 
different from the other classes of 
consumers and within the framework 
prescribed by the Supply Act, the 
Board is entitled to adopt classifica- 
tions. Sub-section (4) of Section 49 of 
the Supply Act provides that in fixing 
the tariff and terms and conditions for 
the supply of electricity, the Board 
shall not show undue preference to any 
person. The Supreme Court pointed 
out in the case of Adoni Cotton Mills 
Ltd. etc. etc. v. Andhra Pradesh State 
Electricity Board, AIR 1976 SC 2414:— 


Sersan This section embodies the same 
principle which is enunciated in Arti- 
cle 14 of our Constitution. The Board 
is a State for the purpose of Part II 
of our Constitution. In the present 
case, we are, however, not concerned 
with the application of Article 14. 
All that requires to be appreciated is 
that the provisions of Article 14 of our 
Constitution and Section 49 (4) of 
the 1948 Act are similar in principle. 
It is the principle of equality or non- 
discrimination. Section 49 (4) of the 
1948 Act does not mean a mechanical 
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equal treatment. It is fairly settled 
that equality before the law does not 
mean that things which are different 
shall be treated as though they were 
the same. The obligation not to dis- 
criminate involves both the right and 
the obligatidén to make reasonable 
classification on the basis of relevant 
factors......” 


This observation would support the 
position that the Board is entitled to 
classify and on the basis of the classi- 


fications so adjust its treatment that 
ultimately no inequality results. 

7. The Statement of Objects and 
Reasons of the Supply Act is tø the 


following effect:— 


“The co-ordinated development of 
electricity in India on a regional basis 
is a matter of increasingly urgent im- 
portance for post-war reconstruction 
and development. The absence of co- 
ordinated system, in which generation 
is concentrated in the most efficient 
units and bulk supply of energy cent- 
ralised under the direction and control 
of one authority is one of the’ factors 
that impedes the healthy and economi- 
cal growth of electrical development 
in this country. Besides, it is becoming 
more and more apparent that if the 
benefits of electricity are to be ex- 
tended tod semi-urban and rural areas 
in the most efficient and economical 
manner consistent with the needs of 
an entire region, the area of develop- 
ment must transcend the geographical 
limits of a Municipality, a Cantonment 
Board or a Notified Area Committee, 
as the case may be. It has, therefore, 
become necessary that the appropriate 
Governments should be vested with the 
necessary legislative powers to link 
together under one control electrical 
development in contiguous areas by 
the establishment of what is generally 
known as the ‘Grid System’, In the 
circumstances of this country such a 
system need not necessarily involve 
inter-connection throughout the length 
and breadth of a Province; regional 
co-ordination inclusive of some mea- 
sure of inter-cdnnection may be all 
that is needed. An essential pre-requi- 
Site is however, the acquisition of 
necessary legislative power not only 
to facilitate the establishment of this 
system in newly licensed areas but 
also to control the operations of exist- 
ing licensees so as to secure fully co- 
‘ ordinated development. 
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Government feel that it is not pos- 
sible to legislate for this purpose with- 
in the framework of the Indian 
Electricity Act, 1910, which was con- 
ceived for a very different purpose. In 
their view what is needed is specific 
legislation; on the broad lines of the 
Electricity (Supply) Act, 1926, in force 
in the United Kingdom, which will 
enable Provincial Governments to set 
up suitable organisations to work out 
‘Grid Schemes’ within the territorial 
limits of the Provinces, Although exe- 
cutive power under the proposed Bill 
will necessarily vest in the Provinces, 
two considerations indicate the neces- 
sity for Central legislation: 

(i) the need for uniformity in 
organisation and development of 
‘Grid System’, and 

(ii) the necessity for the constitution 
of semi-autonomous bodies like Electri- 


the 
the 


city Boards to administer the ‘Grid 
Systems’...... 

As the long title of the Supply Act 
‘Shows, it came in to provide for the 
rationalisation of the production and 


supply of electricity and generally for 
taking measures conducive to electrical 
development and for all matters inci- 
dental thereto. Keeping these in view, 
the Supply Act made provisions for 
various purposes. It conferred mono- 
polistic powers on the Board in the 
matter of generation, transmission and 
Supply of electricity. It made several 
provisions to give effect to this pur- 
pose. If there existed generating com- 
panies it vested powers on the Board 
to control the same. The Board was 
vested with powers to control licen- 
sees, Provision for sale of electricity by 
the Board to persons other than licen- 
sees was also made and under Section 
09, while indicating general principles 


for the Board's finance Parliament 
provided that the Board should not 
operate at a loss, but its activities 


need not be run with a view to mak- 
ing profits. There can be no two opi- 
nions about the position that large 
powers have been vested on the Board 
and necessarily, the Board has been 
given certain duties. Under Section 18 
of the Supply Act, the Board has been 
directed to arrange in co-ordination 
with generating companies, if any, 
Operating within the State in the most 
efficient and economical manner. The 
power to revise tariffs under Section 
49 and the guideline indicated in Sec- 
tion 59 of the Supply Act are parts 
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of the same scheme. Under the diffe- 
rent provisions of the statute, the 
Board has been entrusted with the 
duty of expanding and cheapening the 
supply of electricity to sparsely deve- 
loped areas and to co-ordinate deve- 
lopment of supply and distribution 
of electricity in a most efficient and 
economical manner with particular re- 
ference to areas not for the time be- 
ing served or adequately served by 
the licensees. Section 59 of the Act 
before the amendment provided that 
the Board was not to run ata loss 
and should adjust its tariffs so as to 
ensure that result. After the amend- 
ment, the Board has to adjust its 
tariffs so as to ensure that after meet- 
ing all the expenses indicated. there 
is such surplus as the State Govern- 
ment may from time to time specify. 
With a view to meeting this purpose, 
Section 49 of the Act has authorised 
revision of tariffs, while the Supply 
Act provides general guideline indicat- 
ing the principles to be followed in 
the matter of the Board’s finance and 
contains authorisation to revise the 
rates, it has simultaneously cast an 
obligation on the Board to op- 
erate efficiently and economically, 
with a view to keeping control over 
the financial aspect, in Chapter-VI of 
the Supply Act, 
made for the annual financial state- 
ment of the Board to be furnished to 
the State Government and the State 
Government has been obliged to place 
the statement on the table of the 
Legislature. The accounts of the Board 
are to be audited by the Comptroller 
and Auditor-General of India as re- 
quired by Section 69 of the Supply 
Act and the audit report has to be 
placed before the Legislature. 


8 The entire scheme under the 
statute is one and the duties cast on 
the Board under Section 18 go along 
with the wide powers conferred on the 
Board by the other provisions of the 
Supply Act. The Legislature has con- 
ferred these wide powers taking into 
consideration the mandatory obligation 
that the Board must act efficiently 
and economically and it is not open 
to the Board to act in an irresponsible 
manner, operate uneconomically and 
allow any type of inefficiency in its 
activities. If the Board does not ope- 
rate efficiently and economically and 
thereby. allows inflation of its. opera- 
tional cost and yet in exercise of 
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powers under Sections 49 and 59 of 
the Act raises the rates of tariff and 
in exercise of its monopoly powers 
forces the consumer to pay for electri- 
city at a higher tariff, it would lead to 
situation of harassment and the pur- 
pose of the Supply Act would be de- 
feated. There can be no doubt that 
in consideration of the duties cast, 
provision has been made in Sections 
49 and 59 of the Act giving power of 
revision and the Board has been al- 
lowed statutory right to transfer the 
entire operational liability in terms of 
money to the consumers. Without the 
corresponding obligation to act eff- 
ciently and economically, the Board 
is not intended to excise the power to 
adjust its tariffs so as not either to 
run at a loss or to have such surplus 
as the State Government may specify, 
We cannot accept a situation where 
the State or any of its instrumenta- 
lities would have power without any 
correlative duty to exercise such 
powers as are contemplated under Sec- 
tion 59 of the Act. The statute has an 
in-built scheme of supervision. The 
State and the Legislature have been 
conferred powers of control and the 
accdunting aspect is subject to the 
thorough checking by the Comptroller 
and Auditor-General of India. The 
Board is a high-powered body and as 
section 5 of the Act would show, 
Parliament has given special attention 
for the constitution of the Board. Such 
a high-powered Board is expected to 
function diligently and in a manner 
Pacem in Section 18 of the Supply 
ct. 


We agree with Mr. Mohanty for the 
petitioner ‘that where the statute con- 
fers monopolistic powers, the obliga- 
tions created by Statute should be 
Strictly performed. In the counter- 
affidavit, the Board has taken the stand 
thatitis not required to establish that 
it is running in the most efficient and 
economical manner. It has been fur- 
ther indicated that the statute does 
not lay down any yardstick for the 
most efficient and economical working 
nor stipulates any authority before 
whom the same is to be established. 
The Board is essentially a commercial 
institution. It has been conferred with 
certain powers of the State and has a 
monopolistic basis for operation. In a 
country governed by Rule of Law, 
wherever there is conferment of 
power, of necessity there is bound to 


10 Ori. 


be control. Uncontrolled 
bound to lead to arbitrariness. We 
cannot lose sight of the dictum: 
“power corrupts; absolute power abso- 
lutely corrupts’. Arbitrary power has 
the necessary tendency of leading to 
oppressive harassment. An authority 
vested with power owes an obligation 
to fulfil the purpose for which power 
is conferred and to act within, the 
framework of law. Parliament ‘having 
prescribed the duty of operating eco- 
nomically and efficiently so far as the 
Board is concerned, it has to fulfil 
these obligations. Control has been 
vested in the executive Government 
the Legislature and the Comptroller 
and Auditor-General to see that the 
duties of the Board are performed and 
in case the machinery is not able to 
control, and the Board starts function- 
ing arbitrarily, the machinery of the 
judicial system has to operate. Under 
the Rule of Law, whether the system 
of checks and balances appropriately 
operates is ultimately to be scrutinized 
by the Courts and in order that the 
system of Rule of Law be maintained, 
the Court has to strike down every 
arbitrary act and require the exercise 
of power to conform to the require- 
ents of Taw. It was pointed out by 
the Supreme Court in the case of Ben- 
ett Coleman and Co, Ltd. v. Union of 
India AIR 1973 SC 106 that all exe- 
cutive actions which operate to the 
prejudice of any person must have 
the authority of law to support it. 


The Board must realise that it does 
mot have arbitrary powers and it is 
obliged to operate efficiently and eco- 


power is 























fails to do so and yet seeks to exer- 
cise its powers, a situation might arise 
where the consumer would be entitl- 
jed to seek protection of the common 
law forum to require the Board to 
conform to its obligations in order 
that the rights conferred on it may be 
The Board must also be 
j in-built machi- 
ery in the Supply Act before which 
the Board has to establish that it is 
perating efficiently and economically 
and in case the in-built machinery is 
control and check the 
orking of the Board, the Court hasto 
If execu- 
tive functioning is amenable to judi- 
cial review, it would indeed be futile 
for the Board to 


Khitish Chandra v, Rajkishore Sahu 


contend that the- 
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Board does not have to satisfy any~ 
body regarding performance of its 
statutory obligation. 


9. It is difficult for us in our extra~ 
ordinary jurisdiction to decide whe- 
ther the Board is operating efficiently 
and economically, We are not ina 
position to hold that performance of 
the duty is ‘condition precedent’ to 
exercise of the ‘power though we 
must reiterate here that the Board is 
obliged to perform its statutory obliga- 
tions and in suitable. cases, the Board’s 
exercise of its powers may not be 
permitted until statutory obligations 
are discharged. 


10. On a review of the materials 
placed before us, we are not in a posi- 
tion to hold that in the instant case, 
the revision of tariff is liable to be 
struck down on account of violation 
of Article 14 of the Constitution. So 
far as the attack on the power of 
revision on account of non-perform- 
ance of the obligations under Section 
18 of the Act is concerned, the deci- 
sion would essentially involve factual 
questions. The facts alleged by the 
petitioner have been denied and there 
is controversy over the issue. We do 
not think, in a writ petition such a 
question can be suitably examined. 
The other questions raised by the 
petitioner are also connected matters. 


If. On the analysis indicated above, 
this writ application must fail. We 
would accordingly dismiss it. There 
would be no order for ‘costs. 

P. K. MOHANTI, J.:— I agree. 

Application dismissed, 
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in evidence -—- However, evidence to 
prove oral contract regarding debt can 
be allowed to be led — ILR (1976) Cut 
634 Reversed, (Evidence Act (1872), Sec- 
tion 91; Contract Act (1872), S. 70). 


(Para 23) 

Cases Referred: Chronological Paras 
AIR 1977 Mad 340 15 
AIR 1973 Andh Pra 342 (FB) 15 
(1965) 31 Cut LT 917 : AIR 1966 Orissa 
18 13 
AIR 1961 Raj 235 . 19 
AIR 1960 Raj 10 19 
AIR 1957 Hyd 35 17 
AIR 1957 Tripura 28 18 
AIR 1953 All 535: 1953 AN LJ 222 12 
AIR 1950 Pat 493 14 
ATR 1945 Cal 268 il 
AIR 1938 Bom 286 20 
AIR 1938 Mad 785 (FB) 15 
AIR 1936 Nag 225 16 
AIR 1921 Sind 80 21 
(1900) ILR 24 Bom 360 20 
(1881) ILR 7 Cal 256 10 


R. C. Patnaik and P. K. Misra, for 
Appellant; L. Rath and A. K. Misra, for 
Respondent. 


P. K. MOHANTY, J.:— The appeal is 
by the plaintiff against a reversing ap- 
pellate decree arising out of a suit for 
recovery of Rs. 6,800/- with interest on 
allegations that the respondent who 
happens to be a cousin of the appellant 
and was carrying on timber business, 
approached him in Nov. 1967, for an 
advance of Rs. 5,000/- by way of tem- 
porary accommodation and took the 
amount on 6-11-1967 promising to re- 
pay the same on demand and thereafter 
executed a document by way of security 
acknowledging the receipt of the amount 
and stipulating to pay back the money 
on demand. Despite several demands, 
when the respondent did not repay the 
loan, the suit was filed on 6-11-1970 for 
realisation of the amount with interest 
by way of compensation at the rate of 
12 per cent per annum from the date of 
loan till the date of suit. 


2. The defendant-respondent denied 
the loan and contended that the suit 
was hit by section 8 of the Orissa Money 
Lenders Act. It was further’ pleaded 
that the suit was based on a promissory 
note which was insufficiently stamped 
and thus the amount was not recover- 
able on the basis thereof. 

3. The learned Subordinate Judge, 
who tried the suit believed the advance of 
the loan and held that the plaintiff not 
‘being a money-lender in regular course 
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of advance the suit was not hit by Sec- 
tion 8 of the Act. She also held that 
though the promissory note was 
inadmissible in evidence being insuffi- 
ciently stamped, the cause of action for 
the suit was not founded on the hand- 
note and the handnote not being the 
basis of the loan, the plaintiff was en- 
titled to sue on the original cause of 
action and on the aforesaid findings, she 
decreed the suit for the principal amount 
and disallowed the claim of interest on 
the ground that there was no stipulation 
for its payment. 

4, Aggrieved by the decree, the de- 
fendant came up in appeal to this Court. 
The plaintiff also filed a cross-objection 
asking for interest. The learned single 
Judge agreed with the trial court that 
the suit was not hit by Section 8 of the 
Orissa Money Lenders Act. But he came 
to hold that the loan was squarely based 
on the promissory note and as it was 
inadmissible in evidence being insuffici- 
ently stamped, the other evidence adduc- 
ed by the plaintiff to establish his case 
of advance of loan could not be looked 
into. Accordingly, he set aside the 
decree of the trial court and dismissed 
the suit. In view of his above findings, 
he did not deal with the other evidence 
on record to assess the truth of the plain- 
tiffs case regarding advance of loan. He 
also dismissed the cross-objection filed 
by the plaintiff. The decision of the 
learned single Judge has been reported 
in ILR (1976) Cut 634. 

5. It is urged on behalf of the plain- 
tiff-appellant that the promissory note 
operated only as a collateral security 
and not as full or complete discharge of 
the loan and the cause of action for the 
suit having been based on the original 
consideration, the learned single Judge 
erred in reversing the decree granted by 
the trial court. 


6. Promissory notes 
categories : 

(i) Promissory notes executed to evi- 
dence antecedent debts. 

(ii) Promissory notes executed for 
money lent under it, where the amount 
lent and the promissory note form part 
and parcel of the same transaction. 

(iii) Promissory notes executed as 
collateral security. 


7. In the first category of cases, 
where a promissory note is executed to 
evidence an antecedent debt, the legal 
position is well settled that dehors the 
promissory note the creditor can sue on 
the original consideration. 


are of three 
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In the second category, of cases, where 
the promissory note is executed for 
money lent under it, no further evidence 
can be let in if the promissory note is 
hit by Section 35, Stamp Act. If it is 
the intention of the parties that the 
debt should be discharged by execution 
of the promissory note and the promis- 
sory note alone should be treated as 
constituting the contract between the 
parties, in other words, if there is accord 
and satisfaction of the debt and the 
liability is based on the promissory note, 
it is clear that the terms of the con- 
tract are reduced to a document within 
the meaning of Section 91, Evidence Act. 
In such cases, it is not permissible to 
prove the terms of the contract by any 
other evidence except the promissory 
note and if the promissory note is in- 
admissible under Section 35, Stamp Act, 
the suit is bound to fail. 


With regard to the third of the catego- 
ries, the promissory note is independent 
of and distinct from, the oral agreement 
and the inadmissibility of the document 
will not affect the oral contract which 
may be proved aliunde. In such 
cases, it is well settled that if the pro- 
missory note cannot bé proved on ac- 
count of the bar under Section 35 of 
the Stamp Act and Section 91 of the 
Evidence Act, the creditor can fall back 
on the original debt and the passing of 
the consideration thereunder, because 
though the security fails, the debt re- 
mains and Section 91 of the Evidence 
Act does not come in the way. Even 
where the pronote is executed simul- 
taneously with the advance of loan it is 
open to the party to prove that the 
promissory note was not regarded as 
substituting the contract, but only taken 
by way of collateral security. The 
question whether it was intended by the 
parties to reduce the terms of the con- 
tract into the form of a promissory note 
or whether the promissory note was 
taken by way of collateral security has 
to be decided with regard to the plead- 
ing and proof in each case. 


8. In Chitty on Contracts (Twenty- 
third Edition), Volume-I dealing with 
‘payment by negotiable instrument”, it 
is pointed out in para 1184 at page 560 
that “apart from express agreement, a 
ereditor is not bound to accept pay- 
ment in any way except cash, i. e., legal 
tender. If, however, he accepts a nego- 
tiable instrument, such as a bill of ex- 
change, promissory note or cheque, it is 
a question of fact depending on the 


intention of the parties, whether it is 
taken in absolute satisfaction of the 
debt or only in conditional satisfaction.” 


9. We shall now deal with the deve- 
lopment of case-law in the various High 
Courts on this topic. 


10. The earliest case, which has been 
frequently referred to in the later deci- 
sions, is Sheikh Akbar v. Sheikh Khan, 
(1881) ILR 7 Cal 256. Garth C. J. enun- 
ciated two propositions :— 

“(1) When a cause of action for money 
is once complete in itself, whether for 
goods sold or for money lent, or for any 
other claim, and the debtor, then gives 
a bill or note to the creditor for payment 
of the money at future time, the credi- 
tor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for 
the original consideration, provided that 
he has not endorsed or lost or parted 
with the bill or note, under such circum- 
stances as to make the debtor liable up- 
on it to some third person. In such 
cases the bill or note is said to be taken 
by the creditor on account of the debt 
and if it is not paid at maturity, the 
creditor may disregard the bill or note 
and sue for the original consideration. 


(2) But when the original cause of ac- 
tion is the bill or note itself, and does 
note exist independently of it, as for 
instance when, in consideration of A 
depositing money with B. B contracts by 
a promissory note to repay it with in- 
terest at six months’ date, here there is 
no cause of action for money lent, or 
otherwise than upon the note itself, be- 
cause the deposit is made upon the terms 
contained in the note and no other. In 
such a case, the note is the only contract 
between the parties, and if for want of 
a proper stamp or some other reason the 
note is not admissible in evidence, the 
creditor must lose his money”. 


11. In AIR 1945 Cal 268 at page 275 
(Sri Iswar Sridhar Jieu Thakur v. Jahor 
Lal Mukhopadhya), a Division Bench 
held as follows :— 

a EERE In our opinion, the true posi- 
tion is that where A lends money to B, 
A can always sue B for the money as 
for money lent, whether there is a pro- 
missory note executed contemporane- 
ously with the loan or at any time 
thereafter on account of it. As between 
an actual lender and an actual borrower, 
a promissory note can never be anything 
but collateral security, and the lender 
can, therefore, always sue on the ori- 
ginal consideration, disregarding the 
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security. The promissory note in such 
a case, containing as it does an express 
promise to repay, cannot wipe out the 
promise to repay which is implied in the 
loan itself. There can be no question of 
any merger of the original consideration 
in the promissory note so as to make the 


promissory note the only available cause 


of action”, 

12. The Allahabad High Court in 
AIR 1953 All 585 (Lakshmi Narain v. Mt. 
Aparna Devi) summarises the legal posi- 
tion in the following words: 


“When a promissory note is not taken 
in discharge of an oral contract of loan 
but is taken only by way of conditional 
payment or collateral secutity, as it will 
be presumed to have been so taken unless 
there is a contract to the contrary Sec- 
tion 91 has no application to the case 
and the terms of the original contract 
or loan can be proved if the promissory 
note is not admissible in evidence or for 
any other reason cannot be proved. 
The facts that the promissory note was 
executed simultaneously with the ad- 
vance of the loan or that the loan was 
advanced on the basis of the promissory 
note or that the promissory note con- 
tained all the terms of the contract of 
loan are all immaterial, provided only 
that the promissory note is not in abso- 
bea discharge of the original contract of 
oan.” 


13. The view expressed by the Allaha- 
bad High Court in the case cited above 
was relied upon by this Court in the 
case of Chandra Sekhar Mishra v. 
Gobinda Chandra Das, (1965) 31 Cut LT 
917, wherein G. K. Misra, J. (as he then 
was) quoted the above passage as laying 
down the correct law and enunciated the 
following proposition: 

“The consideration of the promissory 
note may be a complete discharge or 
satisfaction of a loan. This occurs when 
the contract between the parties is that 
the debtor would not be liable if the 
promissory note could not be enforced, 
The instrument, in that case, is taken 
as a substitute of the liability. If the 
instrument becomes inadmissible in evi- 
dence, the liability cannot be otherwise 
enforced. The acceptance of the promis- 
sory note operates as accord and satis- 
faction of the debt or the liability. IMlus- 
tration (b) to Section 91, Evidence Act 
covers the case of complete discharge of 
satisfaction of the loan. 

Promissory note might be executed in 
respect of a consideration which consti- 
tutes a pre-existing debt or past liabi- 
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lity. Im such cases, it ordinarily operates 
as a conditional discharge or payment 
of the loan or as a collateral security. 
Conditional discharge or payment of 
loan implies that the plaintiffs remedy 
for recovery of loan for the time being 
is suspended and his right to sue is re- 
vived if the instrument turns out to be 
worthless or is not discharged by pay- 
ment in due course. The antecedent lia- 
bility is not extinguished on the exclu- 
sion of the promissory note, It remains 
suspended and becomes actionable on the 
inadmissibility of the promissory note. 

Whether a promissory note given by a 
debtor to a creditor operates one way 
or the other is a question of fact which 
falls to be determined on evidence in 
each case. Authorities are agreed that 
in respect of a pronote for pre-existing 
loan or liability, in the absence of all 
evidence, the presumption is that it ope- 
rates as a conditional payment only. The 
same principle would apply to a case 
of contemporaneous loan. In other words, 
if the agreement between the parties in 
respect of a contemporaneous loan is 
that the loan would not be indepen- 
dently actionable, if the promissory note 
becomes inadmissible, no suit on the ori- 
ginal cause of action would lie. [In other 
eases the claim’on the original cause of 
action can succeed.” 


14. In AIR 1950 Pat 493 (Sarjoo Pd. v. 
Smt. Rampayari Debi), a Division Bench 
consisting of Ramaswamy and Sarjoo 
Prasad, JJ. held as follows: 


sentuevegl When a promissory note is 
given by the borrower to the lender in 
connection with the loan either at the 
time when the loan is contracted or 
afterwards the promissory note may be 
regarded as given either as collateral 
security or as conditional payment. 
The fact that the execution of the pro- 
missory note is contemporaneous with 
the borrowing cannot exclude the possi- 
bility of the instrument having been 
given as collateral security or by way 
of conditional payment. The question 
depends in each case on the intention of 
the parties. In the former case the 
lender is entitled to sue upon the origi- 
nal cansideration indpendently of the 
security and without regard to any 
rights he may possess under the negoti- 
able instrument. . But if the promissory 
note or other negotiable instrument is 
treated as conditional payment of the 
loan the cause of the action on the origi- 
nal consideration is suspended during 
the currency of the negotiable instru- 
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ment, But the cause of action to re- 
cover the amount of the debt revives if 
the negotiable instrument is dishonour- 
ed or the rights thereunder are not en- 
forceable. On the contrary the cause of 
action on the original consideration is 
extinguished when the amount due 
under the negotiable instrument is paid 
or if the lender by negotiating the instru- 
ment or by laches or otherwise has made 
the bill his own and thus accepted the 


negotiable instrument in accord and 
satisfaction of the borrower’s liability on 
the original consideration.......... 4 


15. The matter was considered by a 
Full Bench of the Madras High Court 
in AIR 1938 Mad 785, (Perumal Chettiar 
v. Kamakshi Ammal), and the majority 
of the Judges held; 


“If the promissory note embodies all 
the terms of the contract and the in- 
strument is improperly stamped, no suit 
on the debt will lie. S. 91, Evidence 
Act, and Section 35, Stamp Act, bar the 
way. But if it does not embody all the 
terms of the contract, the true nature of 
the transaction can be proved and where 
an instrument has been given as collate- 
ral .security or by way of conditional 
payment, a suit on the debt will 
lie. The fact that the execution 
of the promissory note is contemporane- 
ous with the borrowing cannot exclude 
the possibility of the instrument having 
been given as collateral security or by 
way of conditional voayment. Whether 
a suit lies on the debt apart from the 
instrument therefore depends on the 
circumstances under which the instrument 
was executed... 


This decision was followed in a recent 
decision of the Madras High Court in 
the case of Firm of Shamlal and Co, v. 
Rajagopala Chettiar, AIR 1977 Mad 340. 


A Full Bench of the Andhra Pradesh 
High Court consisting of seven Judges 
in AIR 1973 Andh Pra 342, (Sambasiva 
Rao v. T. Balakotiah) upheld the view 
expressed in AIR 1938 Mad 785 (FB). 


16. In AIR 1936 Nag 225 (Ananda 
Namdeo v. Pundalik Tukaram) a Divi- 
sion Bench enunciated the law as fol- 
lows :— 


"In every case it becomes a question 
of fact whether the promissory note was 
intended to constitute ‘the contract or 
serve some collateral purpose. In the 
former case Section 91, Evidence Act 
would preclude proof of the contract 
otherwise than by the document itself. 
If it is inadmissible for any reason, the 


AIR. 
contract cannot be proved by any ex- 
traneous oral evidence......... In the lat- 


ter case the promissory note is indepen- 
dent of and distinct from the oral agree- 
ment and the inadmissibility of the 
document will not affect the oral con- 
tract which may be proved aliunde.” 

17. In AIR 1957 Hyd 35 (Brij Raj v 
Raja Ram) the Court held as follows: 

“The trend of authorities therefore 
leads to this principle that in a contem- 
poraneous promissory note with loan 
there is a presumption of conditional pay~ 
ment. The fact that the loan and the 
promissory note are contemporaneous 
does not rule out the payee from prov- 
ing the existence of an obligation to pay 
the amount advanced as a loan. It may 
also be observed that merely because the 
advancing of the loan and the execu- 
tion of the promissory note are contem- 
poraneous this circumstance does not 
necessarily negative the inference that 
the promissory note was executed as a 
collateral security or by way of condi- 
tional payment and it is clear that if a 
promissory note has been given by way 
of collateral security or conditional pay- 
ment a suit would lie on the debt 
apart from the promissory note.” 


18. In AIR 1957 Tripura 28 (Manik Lal 
v. Dhirendra Chandra), it was held that 
unless there are circumstances or evi- 
dence to show the contrary, a promissory 
note is always given as a conditional 
payment and hence a suit on the debt 
would lie. 


19. In AIR 1960 Raj 10 (Gangaram v, 
Keshava Deo) the Court accepted the 
principle of an implied contract in every 
loan. In a later decision in AIR 1961 
Raj 235, (Champalal v. Saligram), the 
Court held that where a promissory note 
is not proved to have been given in 
absolute discharge of a debt it can be 
treated as a conditional payment of the 
debt and a suit on the debt would lie. 

20. In (1900) ILR 24 Bom _ 360 
(Krishnaji Narayan v. Rajmal Manik- 
chand), the Court held that there was 
an implied contract in every loan which 
can be proved. This decision was fol- 
lowed in the case of Somabhai v. Kalyan- 
bhai, AIR 1938 Bom 286. 


21. In AIR 1921 Sind 80 (Naraindas 
v. Jassomal) it was held as follows: 

“The question whether a loan was 
given and taken, can in certain cases, 
such as those of collateral security, be 
distinguished from the question of the 
terms of the loan and of its repayment. 
Where it can be so distinguished, it has 
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been held by the High Courts of Cal- 
cutta, Bombay and Allahabad that, even 
if the document embodying the terms 
is inadmissible, the lender may fall back 
and sue upon the loan itself and prove 
it by other evidence. And in such a 
case to quote the word of Patheram, 
C. J., ‘There can be no doubt that an 
implied contract to re-pay money lent 
always arises from the fact that the 
money is lent’.” 


22. It would, thus, appear that in a 
catena of authorities the principle has 
been well recognised that every loan car- 
ries with it a contract to re-pay, and if 
a promissory note executed by way of 
collateral security cannot be accepted in 
evidence for some reason or other, there 
is nothing in law to prevent the plaintiff 
from giving other evidence as regards 
the loan and that if he can satisfy the 
court as regards the truth of his ver- 
sion, there is no reason why he should 
not be able to obtain a decree in his 
favour. 


23. In the present case, the circum- 
stances indicate that the promissory note 
was taken as a collateral security for 
the debt. In para 2 of the plaint, it was 
stated : 


“The defendant took Rs. 5,000/- on 
6-11-1967 promising to pay back the 
money on demand and he thereafter ex- 
ecuted the suit document as a security 
acknowledging the receipt of the amount 
and stipulating to pay back the money 
on demand.” 


The cause of action for the suit is 
also based on the original consideration. 
In para 6 of the plaint it was stated that 
the cause of action for the suit arose 
“on and from 6-11-1967 when the money 
was taken by the defendant.” 


The evidence of the witnesses ex- 
amined for the plaintiff would also sug- 
gest that the promissory note was taken 
by way of collateral security for the 
loan. The plaintiff, examined as PW 3, 
stated that there was no proposal for 
execution of a promissory note, but the 
defendant after receiving the amount 
voluntarily. handed over the document. 
He further stated that he read the con- 
tents of the document 2 to 3 months 
after the advance of the loan. The evi- 
dence of P.Ws. 1 and 2 also shows that 
the defendant after receiving the amount 
voluntarily wrote out a document. On 
the case pleaded in the plaint and the 
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evidence adduced by the plaintiff, it can- 
not be held that the pronote was in- 
tended to constitute the contract or that 
the original contract of loan merged in 
or got extinguished by the execution 
and passing of the promissory note. 
There is absolutely no evidence on the 
record to show that the parties intended 
that the promissory note would operate 
as a complete discharge of the loan. 
In these circumstances, the original con- 
tract of loan could be proved apart from 
the promissory note and the learned 
single Judge clearly erred in not look- 
ing into the evidence adduced by the 
plaintiff in proof of the original con- 
tract. 


24, Now the question arises whether 
the plaintiffs case of advance of loan of 
Rs. 5,000/- is true. The plaintiff as 
P.W. 3 stated that the defendant ap- 
proached him for the loan on 5-11-1967 
and he was asked to take the money on 
the next day. Thereafter, the plaintiff 
counted a sum of Rs. 5,000/-, wrapped 
it in a cloth packet and kept the same 
with his wife saying that it was meant 
for the defendant. On the next day the 
defendant met him in court premises 
and asked for the money. The plaintiff 
brought the money from his wife 
through P.W. 1 and handed over the 
same to the defendant. His evidence is 
fully corroborated by P.Ws. 1 and 42. 
The evidence of these witnesses has not 
been shaken in any manner. The trial 
court, on a careful consideration of the 
evidence, believed the plaintiff’s case of 
advance of loan and we see no cogent 
ground to take a different view. The 
defendant is a Forest Contractor and ad- 
mittedly he was in need of a sum of 
Rs. 5,000/- for making payment to the 
Forest Department. His contention was 
that he had a joint timber business with 
D.W. 6 Bipin Behari Sahu and two 
others. D.W. 6 approached the plaintiff 
to lend a sum of Rs. 5,000/- and the 
plaintiff agreed. On the next day, he 
(defendant) executed a promissory note 
and went with P.W. 5 to the house of 
the plaintiff to get the money. The 
plaintiff took the document and went 
inside his house, About half an hour 
after he came out of his house and said 
that he would pay the amount two to 
three days after on return of his brother 
Shyam Sundar. In the meantime, his 
requirement was met by a timber mer- 
chant named Taraknath Koley who ad- 
vanced the amount of Rs. 5,000/-. There- 
after, the defendant demanded back the 
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pronote and the plaintiff said that as it 
was insufficiently stamped it was worth- 
less and that he would destroy it. Nei- 
ther Tarakanath Koley was examined in 
the case nor the business accounts of the 
defendant were produced to show the 
alleged advance of Rs. 5,000/- made by 
Tarakanath Koley though it was stated 
by D.W. 6 that the alleged payment by 
-Tarakanath Koley had been entered in 
the accounts. It is difficult to believe 
that the defendant who is a Contractor 
would make over a promissory note 
creating liability to the tune of 
Rs. 5,000 to the plaintiff without receiving 
the amount and that even after he got 
the amount from Tarakanath, he would 
not insist on taking back the valuable 
security from the plaintiff and would 
allow the same to remain in his custody. 
On a review of the entire evidence on 
the record, we-are inclined to agree with 
the findings of the trial court that the 
plaintiffs case of advance of loan of 
Rs. 5,000/~ is true and that the defence 
‘contention is false. The plaintiff is, 
therefore, entitled to recover a sum of 
Rs, 5,000/- advanced by him to the de- 
fendant on 6-11-1967. 


25. Although there was no contract 
for payment of interest the plaintiff 
claimed interest by way of compensation 
at the rate of 12% per annum from the 
date of loan till the date of suit. The 
Trial Court held that the plaintiff was 
not entitled to any interest as there was 
no stipulation for the same. Interest 
for the period prior to the suit is claim- 
able either under an agreement or usage 
of trade or under a statutory provision 
or under the Interest Act. In the pre- 
sent case, admittedly there was no con- 
tract to pay interest, nor is the grant of 
interest sought to be supported by any 
-usage or under any statutory provision. 
The plaintiff is, therefore, not entitled to 
interest, as claimed. 


26. In the result, the appeal is allow- 
ed with costs. The decree passed by the 
learned single Judge is set aside and 
that of the learned Subordinate Judge 
is restored. 


R. N. MISRA J.:— I agree. 
Appeal allowed. 


A.LR. 


AIR 1980 ORISSA 16 
S. ACHARYA J. 
Prahallad Rai Agarwala, Petitioner v. 


Food Corporation of India, Opposite 
Party. 


Civil Revn. No. 87 of 1979, D/- 25-7- 
1979.* 


° Arbitration Act (10 of 1940), S. 28 (1) 
-= Power of Civil Court to enlarge time 
for making award — Scope. 


©. 28 (1) of Arbitration -Act is very 
wide and confers full discretion on Court 
to enlarge time for making award. There 
is absolutely no restriction in this section 
as to on whose application extension 
would be granted. (Para 4) 

Petition for extension of time was filed 
before Collector who was acting as arbi- 
trator. The petition was forwarded by 
the Collector’s Office to the Civil Court 
5 directed in that behalf by the Collec- 
or. 

Held the Civil Court was competent to 
extend the time for making the award. 
When the letter was sent to civil court in 
accordance with the decision of the Col- 
lector, the mere fact that he did not sign 
the letter did not amount to any illega- 
lity. (Para 4) 

D. P. Sahoo and S. K. Patnaik, for 
Petitioner; P. C. Misra, for Opposite 
Party. 


ORDER:— This Civil Revision is direct- 
ed against an order dated 6-12-78 passed 
by the Subordinate Judge, Bhawani-~ 
patna, in M.J.C. No. 13 of 1978. 


2. The relevant facts are as follows:— 
The Collector, Kalahandi was the 


‘named arbitrator in respect of the dis- 


putes arising out of the contract in ques- 
tion between the parties to this revision. 
The opposite party in this case moved 
the Collector, Kalahandi to arbitrate cer- 
tain disputes arising between the parties 
in respect of the contract in question. 
When the matter was so pending before 
the arbitrator, a petition for extension 
of time was filed before the arbitrator by 
the opposite party. On the filing of that 
petition, a letter, being letter No. 304 
dated 9-2-78, from the office of the Col- 
lector and District Magistrate, Kalahandi, 
signed by someone on his behalf, was re- 
ceived in the Court of the Subordinate 
Judge, Bhawanipatna for extension of 
time for making of the award by the Col- 


*(From order of A. V. Ramarao, Sub. J, 


Bhawanipatna, D/- 6-12-1978.) 


attention ON 
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Hector. This letter was taken up for con-~ 
eBideration and order by the court below 
in the presence of both the parties, as is 
“evident from the impugned order, The 
e<ourt below found that in the facts and 
scircumstances of the case there was ne~- 
etessity and justification for extending 


“the time for making the award by the’ 


-arbitrator. Accordingly, the court extend- 
eed the time by 4 months from the date 
sof the passing of the said order to enable 
“the arbitrator to give his award. 


3. Mr. Sahoo, the learned counsel for 
“the petitioner, submits that the court 
ewas not legally justified in enlarging the 
rfime on the said letter, as the Collector 


“himself did not sign that letter and did’ 


¿not move the court for extension of time. 


4. The letter on which the said ex- 
“tension of time was granted was issued 
tfrom the office of the Collector and Dis- 
“~rict Magistrate, Kalahandi, Of course, 
“that letter was not signed by the Collec- 
"tor but it was signed by someone else on 
‘behalf of the Collector. From the ` order 
‘sheet of the arbitration case before the 
«Collector it appears that the arbitrator, i.e. 

the Collector, Kalahandi, himself, in his 
order dated 8-2-78 in that -arbitration 
«Case, directed that the Subordinate Judge 
“be requested to extend the time by 4 
«months from the date of his order. In 
spursuance of the said order, the letter 
“Wo. 304 dated 9-2-78 was issued from 
‘the office of the Collector to the Subordi- 
mate Judge, Bhawanipatna, and on a con- 
-sideration of this letter and other mate- 
‘rials and on hearing the counsel appear- 
ing for both the parties, the Subordinate 
-tyudge extended the time as stated above. 
ii do not see any illegality in the said 
_jextension of time by the Subordinate 
.jJudge. Sub-sec. (1) of Section 28 of the 
Arbitration Act is very wide and confers 
‘full discretion on the court to enlarge 
‘time for making the award at any time. 
‘There is absolutely no restriction in this 
section as to on whose application the 


4is no prescription or specification in “this 
section about the persons or party on 
whose application the court can grant 
-lextension of time. So there is no limita- 
tion on the court to grant extension 
of time suo motu or on the 
. {application or move of any party or per- 
son, in a fit case, but that can be done 
only after giving an opportunity of hear- 
ing to all the parties concerned with 
that matter. In this case the Collector, 
the arbitrator in the case, himself decid- 
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ed to move the court and the aforesaid 
letter was written to the court in ac- 
cordance with the said decision of the 
arbitrator. Merely because the Collector 
himself did not sign this letter, no illega- 
lity was. committed by the court in grant- 
ing the said extension of time. The learn- 


ed Subordinate Judge was perfectly with-} 


in his jurisdiction to grant extension of 
time on the aforesaid letter. 


9» On hearing the counsel appearing: 


for both the parties and on a perusal of 
the papers. on record, I do not see any 
reason to interfere with the impugned 
order, There is, therefore, no merit in 
this revision and it is accordingly dismis< 
sed. No costs. 


6. In this case the time’ fixed for sant | 


mission of the award has expired in the 
meantime due to the pendency of this 
revision petition. I, therefore, deem it 
just and proper to extend the time for 
making the award by another four months 
from the date of the receipt of this order 
by ‘the. Subordinate Judge. The Subordi- 
nate Judge on receipt of this order- must- 
immediately inform the arbitrator sea 
ingly, - | 

Petition dismissed, 


AIR 1980 ORISSA 17 
P: K. MOHANTI, J.° 
The New India Assurance Co. Ltd., Ap- 
pellant v. Sunyamoni Padhi and others, 
Respondents. 
Misc. Appeal No. 13 of 1977, D/- 11-10- 
1979.* 
(A) Motor Vehicles Act (1939), Sec- 
tions 110-C (2-A) and 96 — Claim not 


contested by person against whom it was. 


made — Insurer has right to defend claim 
as also to file appeal. (Para 6) 

(B) Motor Vehicles Act (1939), Sec- 
tion 119 — Quantum of compensation — 
Expectancy of life — Cannot be deter- 
mined by judicial precedents but on facts 
of each case — Family history of deceas- 
ed relevant. (Para 8) 

(C) Motor Vehicles Act (1939), Sec- 
tion 110-CC — Award of interest from 
date of accident — Held not proper. 


(Para 12) 
Cases Referred : Chronological Paras 
ILR (1975) Cut 1072 12 


*(From order of M. J. Rao, Dist. J., Ba- 
langir-Kalahandi, Balangir, D/- 23-4 
1976). 


KW/KW/F650/79/ABO 


at 
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P, Roy and S. S. Das, for Appellant; 
H. B. Swain and B. P. Tripathy (for 
Nos. 1 to 6) and H. K, Behera and A. K, 
Baral (for No. 7), for Respondents, 


JUDGMENT :— This appeal is under 
Section 110-D of the Motor Vehicles Act 
by the insurer and is directed against the 
decision of the District Judge-cum-Motor 
Accidents Claims ‘Tribunal, Balangir, 
awarding a sum of Rs. 23 460/- as com- 
pensation in favour of respondents 1 & 2. 


.2. One Bishnu Prasad Padhi, aged 
about 52 years, was a licensed stamp 
vendor at Titilagarh. On 24-9-1973 at 
about 8 am. while he was going on a 
cycle in front. of the Munsif’s court at 
Titilagarh, a truck belonging to respond- 
ent No. 7 Dewan Chand Jain, knocked 
down and ran him over, causing his in- 
stantaneous death at the spot. Respond- 
ents Nos. 1 and 2 are the son and widow 
respectively, respondent No. 3 is . the 
. daughter-in-law and respondents 4 to 6 
are the grandchildren of the deceased. 
"They claimed a total compensation of 
Rs. 50,000/-. According to them, the acci- 
dent which resulted in the death of the 
deceased was due to rash and negligent 
driving of the truck. 


3. The owner of the vehicle entered 


appearance through a lawyer but filed no 


counter. The lawyer did not also appear 
at the trial stage. The insurance com- 
pany, the appellant herein, filed a coun- 
ter denying the above allegations. 

4. Before the Tribunal two witnesses 
were examined by the claimants, P.W. 1 
Ram Swarup Agrawalla is the sole eye- 
witness to the occurrence. P.W. 2 is the 
son of the deceased who gave evidence 
about the income of the deceased. No 
witness was examined by the insurance 
company. On the evidence of P.W-1, the 
Tribunal came to the conclusion that the 
driver was rash and negligent in driving 
the truck which resulted in the death of 
the deceased, It determined the compen- 
sation at Rs. 23,460/- with interest at 
6 p.c.p.a. from the date of accident till 
the date of payment and awarded costs 
of Rs. 400/- in favour of respondents 1 
and 2 only, holding that respondents 3 to 
6 were not entitled to any compensation. 
Aggrieved by this decision, the insurance 
‘company has come up in appeal. Re- 
‘spondents 1 to 6 have preferred a cross- 
objection under Order 41, Rule 22, C.P.C, 
claiming higher compensation. It was, 
"however, conceded by the learned coun- 
sel for the respondents that respondents 
Nos. 3 to 6 are not entitled to any com- 


spensation, 
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ö As already stated, the appeal is by 
the insurer of the vehicle which. caused 
the death of the deceased. In the memo- 
randum of appeal the appellant has chal- 
lenged the findings of the Tribunal on: 
the question of rashness and negligence: 
in driving the vehicle and the quantum. 
of compensation awarded by the Tribu- 
nal. Mr. Swain for the respondents took. 
a preliminary objection that the appeat 
by the insurer is incompetent inasmuch, 
as the grounds of the appeal are barrec# 
under Section 96 (2) of the Motor Vehi- 
cles Act, 


6. Sub-section (2-A) of Section 110-€= 
of the Act provides as follows :— 


“Where in the course of any inquiry 


“the Claims Tribunal is satisfied that — 


(i) there is collusion between the per- 
son making the claim and the persom 
against whom the claim is made, or 


(ii) the person against whom the clair» 
is made_has failed to contest the claim, 
it may, for reasons to be recorded by it 
in writing, direct that the insurer whos 
may be liable in respect of such claim, 
shall be impleaded as a party to the pro- 
ceeding and the insurer so impleaded 
shall thereupon have the right to contest 


-the claim on all or any of the grounds 


that are available to-the person against 
whom thè claim has been made.” 


A conjoint reading of both the Sec- 
tions 96 (2) and 110-C (2-A) indicates that 
when there is collusion between the per- 
son making the claim and the persorm 
against whom the claim is made or the 
person against whom the claim is made 
has failed to contest the claim, the insu- 
rance company is entitled to defend the- 
suit on all or any of the grounds that are 
available to the person against whom the 
claim has been made. In the present case,} 
the insured did not enter contest and re-i 
mained ex parte before the Tribunal. He j 
has also not preferred any appeal. It was} 
contended on behalf of the respondents 
that the appellant should have obtaine 


_ permission of the Tribunal to contest thei 


claim. I am unable to accede to this con-, 
tention. The appellant was served with. 
a notice as contemplated under Sec- 
tion 96 (2) of the Act and was impleaded' 
as a party to the claim proceeding. Be-.. 
fore the Tribunal the respondents did} 
not take the stand that the appellant was 
not entitled to defend the suit without 
obtaining permission, The appellant war 
allowed to contest the claim and cross- 
examine the witnesses without any ob- 
jection by the respondents, The appal-! 
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lant has been saddied with the entire 
liability for payment of compensation, 
The appellant is, therefore, entitled to 
challenge the quantum of compensation 
as also its basis in this appeal. The pre- 
liminary objection raised on behalf of the 
respondents is without any merit, 


7. The evidence of P.W, 1 leaves no 
room for doubt that it was on account of 
the rash and negligent driving of the 
truck that the accident had taken place, 
He stated that while the deceased was 
going on a cycle on the left side of the 
road, the truck in which he was sitting 
went from behind and knocked down the 
deceased and ran him over and it stopped 
at a distance of 70 to 80 feet from the 
place of accident leaving a skid mark of 
about 30 feet long. The fact that the 
driver was not able to control the truck 
within a reasonable distance shows that 
it was being driven at a high speed and 
there was rashness and negligence on the 
part of the driver. There can, ‘therefore, 
be no escape from the vicarious liability 
of the owner for the act of the driver 
nor can the appellant~company. with 
which the vehicle was admittedly insur- 
ed against third party risk at the time 
of the accident avoid such liability, 


8. This brings us to the. question of 
quantum of damages’ to which the re- 
spondents 1 and 2 are entitled. It is not 
disputed that the deceased was aged 
about 52 years at the time of his death, 
The Tribunal held that the life of an 
average Indian is 70 years. Mr. P. Roy 
for the appellant relied on some reported 
cases in support of his contention that 
the life of an average Indian is 65 years. 
In my opinion, life expectation cannot 
be determined by precedents. Each case 
has to be decided on its own facts. It is 
in the evidence of P. W. 2 that the mem- 
bers of the deceased’s family were gene- 
rally long-lived. In view of the family 
history, the deceased can be normally ex- 
pected to have lived up to 70 years if 
his life had, not been cut short by the 


accident. The claimants produced a certi< | 


ficate from the Tredsury Officer (Ext. 6} 
to show that the monthly income of the 
deceased from his business as a stamp 
vendor was Rs. 500/- approximately. The 
Tribunal determined the monthly in- 
come at Rs. 160/- observing that P.W. 2 
had admitted in his evidence that the 
monthly income of the deceased was Ru- 
pees 160. This is clearly an error of re- 
cord. On a careful scrutiny of the evi- 
dence of P,W, 2, it appears that he sim- 
ply, statediom 
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“Every week my father was purchas+ 
ing stamp worth Rs. 2,000 from the 
treasury and his monthly income was 
Rs. 250 on an average from sale of 
stamps.” 


In the absence of any evidence to the 
contrary, the monthly income of the de- 
ceased as a stamp vendor can be deter- 
mined at Rs; 250 if not more, 


9. P.W, 2 also stated that the deceas- 
ed was earning Rs, 100.per month as the 
priest of two temples. He, however, ad- 
mitted that his father was ‘not getting 
any pay for acting’ as priest of the tem~ 
ples. He also admitted that he has suc- 
ceeded to the priesthood of his father in 
the two temples and has been enjoying 
the lands of the temples attached to the 
priesthood. It cannot, therefore, be said 
that the claimants have sustained any 
pecuniary loss on this head. 


10. P. W. 2 further stated that the 
deceased was earning Rs. 300 per month 
from cultivation of his lands. But in- 
cross-examination he stated that the de- 
ceased was cultivating his lands by en- 
gaging field servants and after his death, 
the claimants have engaged field servants 
for cultivation of lands. There is, there- 


. fore, no pecuniary loss on this head, 


11. The monthly income of the des 
ceased is determined at Rs. 250. Having 
regard to the status of the deceased and 
his ordinary living requirements, it is 
reasonable to hold that he must have 
been spending Rs. 100 on himself and 
contributing the remaining Rs. 150 for. 
support of the family. So the pecuniary 
loss caused to the family by the death of 
the deceased is Rs. 150 per month or 
Rs. 1,800 per year. For 18 years, i.e., the 
remaining span of life of the deceased 
it would come to Rs. 32,400. Having re- 
gard to the normal hazards of life and 
the fact that the amount is to be paid in 
lum sum instead of being spread over in 
instalments for over 18 years, it is reduc- 
ed by one-sixth. The compensation would 
thus work out at Rs. 27,000. 


12. The Tribunal committed an dle 
fality in awarding interest on the amount 
of compensation from the date of acci» 
dent. Section 110-CC of the Motor Vehi- 
cles Act makes a provision for the court 
to allow interest at such rate and from 
such date not earlier than the date of 


making the claim as it may specify in 


this behalf. In view of this provision, the 
Tribiunal should not have grantéd inter- 
est from the date of accident. In a deci- 
sion of this Courf reported in ILR (1975) 
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Cut 1072 (Chairman, Board of Directors, 
Orissa Mining Corporation Ltd. v. Kop- 
pula Kamala Dora) it was held that in 
such cases granting of interest should 
ordinarily be from the date of applica- 
tion. I would, therefore, in disagreement 
with the Tribunal, direct that compensa- 
tion payable to respondents 1 and 2 shall 
carry interest at the rate of 6 p. c€. p. a 
from the date of application under Sec- 
tuon 110-A, ie., 23-11-73 till the date of 
payment. 


13. In the result, the appeal be dis- 
missed and the cross-objection be allow- 
ed in part. I direct that a sum of Ru- 
pees 27,000 (in place of Rs. 23,460 award- 
ed by the Tribunal) be paid as compen- 
sation to respondents 1 and 2. This 
amount shall carry interest at the rate 
of 6 p. © p. a. from 23-11-78 up to the 
date of payment. The respondents shall 
be entitled to the costs of the claim pro- 
ceeding proportionate to their success. 
Parties to bear their own costs incurred 
in this Court. 

Appeal dismissed. 


AIR 1980 ORISSA 20 
K. B. PANDA, J. 

Chairman, The Orissa State Electricity 
Board and another, Petitioners v. M/s. 
Jayashree Chemicals Ltd, and others, Op- 
posite Parties. 


Civil Revn. Nos. 296, 410 and 411 of 
1976 and 89 of 1977 and Misc. Appeal No. 
189 of 1977, D/- 19-9-1979.* 


(A) Arbitration Act (1940), Ss. 30 and 
31 — Validity of award — Arbitrator 
going beyond scope of reference and dub- 
bing agreement which was basis of refer- 
ence and his appointment, as invalid — 
Award is vitiated and must be struck 
down. 


Where the disputes arising out of the 
agreement containing an arbitration 
clause were referred to an arbitrator un- 
der S. 20 of the Act and the order of 
reference made it clear that the scope 
of the reference were the disputes that 
flowed from the agreement and not the 
agreement itself, yet the arbitrator act- 
ed contrary to the direction, transgressed 
the limits and dubbed the agreement, 
which was the basis of his appointment, 


“From orders of A. V. Rama Rao, Sub~-J., 
Berhampur, D/- 10-8-1976, D/- 4-11-1976, 
D/- 1-12-1976 and D/- 10-8-1976 respec- 
tively. 
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és invalid the award is vitiated as it is an 
error apparent on the face of the record 
and must be struck down. © (Para 8) 

(B) Arbitration Act (1940), Ss. 16 (1) 
and 30 — Award set aside in its entirety 
for legal misconduct of arbitrator — No 
question of remittance arises — Matter 
cannot be referred back to same arbi- 
trator. 


Where the arbitrator has, though nof 
factually but legally misconducted the 
proceeding which disentitled him to arbi- 
trate on the matter the second time after 
the award made by him is set aside in 
its entirety, the matter cannot be refer- 
red back to the same arbitrator. Law 
does not warrant it, equity does not ap- 
prove it and good conscience does not sup- 
port it. 


In such a case no question of remit- 
tance under S. 16 (1) (c) of the Act to 
the same arbitrator arises as the award 
is set aside in its entirety and has no 
legal existence. It is only when the award 
is sustained, either in full or in part, that 
the question of remittance arises. 

(Para 9) 


S. Chaterjee, S. Mohanty and S. D, 
Das, for Petitioners in C. R. Nos. 296, 410, 
411 of 1976 and 89 of 1977; R. Mohanty, 
R. Sharma, A. K. Tripathy and A. S, 
Naidu, for Opposite Parties in C. R. Nos. 
296, 410 and 411 of 1976 and 89 of 1977; 
R. Mohanty, R. C. Patnaik, R. Sharma 
and A. K. Tripathy, for Appellant in 
M. A. No. 189 of 1977 and S. Chatterjee, 
S. Mohanty and S. D. Das, for Respon- 
dents in M. A. No. 189 of 1977. 


ORDER :— Civil Revision No. 296 of 
1976, M. A. No, 189 of 1976, C. R. Nos. 
410 and 411 of 1976 and C. R. No. 89 of 
1977 were heard analogously and they. 
arise in the following background. 


2. Orissa State Electricity Board 
(hereinafter referred to as the ‘Board’) 
is a statutory body created cn 1st March, 
1961. It is the sole monopolist for supply 
of electric power to the consumers in the 
State of Orissa, In pursuance of its deve- 
lopment scheme, Government of Orissa 
invited interested parties for establishing 
industries in the State on concessional 
rate of electricity and other advantages. 
Consequently, one. Bangoor Brothers 
Limited, promoters of Jayashree Chemi- 
cals Limited (hereinafter referred to as 
the ‘Company’), applied to the State for 
starting a caustic soda and chlorine fac- 
tory at Ganjam in the manufacturing 
process of which electricity is a raw ma- 
terial and so is a must. Government ag 
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Orissa in the Industries Department on 
16th Nov., 1962, wrote to the Company 
(Ext. 1) in the following terms— 

“Sub: Establishment of Caustic Soda 
plant in Orissa — fixation of power rate, 
Gentiemen, 


I am directed to invite a reference to 
your letter No. 88/PR/ND/1010/61 dated 
27-1-62 on the above subject and say 
that the State Government have decided 
that power for the proposed caustic soda 
plant can be supplied to you from Mach- 
kund grid at the rate of 3 np. per unit 
with the additional charge of 15% as 
duty. The Works Department are being 
informed, You are advised to contact 
them for necessary power agreements. 
Receipt of the letter may please be ac- 
knowledged. ; 

Yours faithfully, 
Deputy Secretary to Govt. 


Memo No. I Bhubaneswar, the Feb, 1962. 


Copy forwarded to the Works Depart- 
ment for information and necessary ac- 
tion. Approval of the Chief Minister has 
been obtained in fixing up this rate.” 


Again the Commercial Engineer on þe- 
half of the Orissa State Electricity Board 
on 7-11-63 wrote to the Company Ext. 2 
in the following terms:— 


“In continuation of the letters quoted 
above and further to the discussions you 
had with the Chairman, Orissa State 
Electricity Board on 7-1-63, I am direct- 
ed to state that the Board is willing to 
supply electricity to your Caustic Soda 
Plant near Ganjam up to a maximum 
demand of 10,000 K.Ws. at the rate of 
3 np. per K. Whr. subject to your accept- 
ing the usual terms and conditions of 
supply by the Board and subject further 
to the agreement being signed by you.” 
As it appears, on land being acquired by 
the State and given to the Company, it 
‘went ahead with the establishment of its 
plant and factory, for production of soda 
and chlorine etc. On 28-7-65, the Com- 
mercial Engineer, Orissa State Electricity 
Board wrote to the Company (Ext, 3) 
thus:— 

“Sub: Power supply to your Caustic Soda 

Chlorine Plant at Ganjam. 

Ref: Your Letter No. Nil dated 27th July, 

1965. 

Sir, AD D the 

In continuation of this office letter No, 
XIV-23/63-17023 Com. dated the 7th Nov. 
1963, I am directed to state that Board 
is taking action to supply power up to a 
maximum demand of 10,000 K.W. for 
your caustic soda chlorine plant at Gan- 
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jam at a rate of 4 paise/unit with a re- 
bate of 1 paise/unit for the initial 
period of 5 years. This is subject to the 
execution of necessary agreement with 
the Electricity Board and accepting the 
usual terms and conditions of supply as 
prevalent in the Board. id 


3. On 29-4~-64, the Company had writ- 
ten (Ext. 17) for execution of the formal 
agreement as envisaged under Exts. 1 and 
2. According to the Company, the Board 
wanted certain terms to be incorporated 
in the contract which were never agreed 
upon between the parties. Also according 
to the Company, since it had proceeded 
for in establishing its factory investing 
some crores with foreign collaboration 
and could not afford to retrace its steps, 
the Board was out to exploit the situa- 
tion to its advantage. With that attitude 
the Company alleged that the Board did 
no lay out the transmission tower and 
purposely delayed supply of energy as 
a consequence of which trial runs were 
delayed for over a year’and so, the for- 
eign personnels had to be disbanded. 


4, Towards the middle of 1965, all 
the constructions were completed and 
the erection of the plant was finalised 
by the first part of 1966. The Company 
executed the agreement with the Board 
(Ext. K-1) on 5-7-67 and thereafter inti- 
mation was given to the Company for 
supply of power under Ext. E. On 5-7-67 
supply of energy commenced. The Com- 
pany’s case is that it had to sign Ext. K-1 
as it had no other alternative since sup- 
ply of energy had already -been ‘delayed 
by one year even though the- Company 
had spent about 65 thousand by. bring- 
ing fabricated materials for putting up 
the transmission tower which was not 
its job. On 13-7-67 under Ext. 7, the Com- 
pany represented to the Chief Minister 
Orissa, that Ext. K-1 was signed under 
compelling circumstances and, therefore, 
the rate of tariff should be reconsidered. 
Government directed that rate at 3 np. 
per unit has to be charged as decided by 
the Cabinet Sub-Committee and under- 
took to pay the Board’s deficit but a slab 
rate was introduced (Ext. 8). The Com- 
pany went on representing against the 
terms included in the agreement (Ext, 
K-1) and ultimately on 7-5-70 a fresh 
agreement (Ext. K-2) was entered into 
between the Board and the Company 
wherein the electricity charges were 
modified to some extent in favour of the 
Company. Yet there were certain clauses . 
in this agreement, according to the Com- 
pany, which were not in conformity with 


ne te 
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Exts. 1 and 2 and the Standard Form, 
which according to it, was ‘the complet- 
ed contract’. On the other hand, the 
Board stuck to the written agreement 
dated 7-5-70 (Ext. K-2) and when the 
Company did not act according to it, 
threatened disconnection of power to its 
factory. The Company thus appealed to 
the Board to refer the matter to an arbi- 
trator as per cl. 24 of the agreement dated 
7-5-70 (Ext. K-2, hereinafter referred to 
as the ‘Agreement’). As the Board was 
averse to if, the Company, as plaintiff, 
initiated a proceeding under S. 20 of 
the Arbitration Act in the court of the 
Subordinate Judge, Berhampur number- 
ed as T. S. No. 36 of 1970. The Board and 
some of its officers were impleaded as de- 
fendants in the suit who opposed tho 
plaintiffs application for reference. The 
Court considered the objection and by 
its order dated 22-3-71 ‘directed that the 
agreement between the parties be filed 
and the dispute be referred to an arbi- 
trator. The parties did not agree on a 
common arbitrator and so, the court sug- 
gested that Sri B. N. Sahu, a retired Chief 
Engineer staying at Bhubaneswar, should 
be appointed as Arbitrator and the vari- 
ous points: of dispute as formulated by 
the parties be referred to him. An objec- 
tion was taken by the Board that Sri 
B. N. Sahu was not an electrical engineer 
and so will not be a fit person to appre- 
ciate the controversy between the parties. 
But it did not find favour with the court. 
Thereafter, the Arbitrator Sri B. N. Sahu 
entered on the reference and finally sub- 
mitted his award on 9-1-74. With the 
filing of the award, Title Suit No, 3 of 
1974 (T. S. 36/70) was registered. 

5. The plaintiff-Company supported 
the award and urged that it should be 
made a rule of the court while defendant- 
Board and its officers strongly opposed 
it. Their stand was that the arbitrator 
manifestly -misconducted himself and 
went beyond his jurisdiction in consider- 
ing the validity of the agreement dated 
7-5-70 (Ext. K-2) which he finally held 
to be ‘invalid’ although he had been spe- 
cifically instructed in the reference to 
adjudicate matters flowing from the 
agreement and not the agreement itself. 

6. The learned Subordinate Judge held 
that “the arbitrator has thoroughly mis- 
conceived the scope of investigation en- 
trusted to him and further mis-conceived 
the various points of dispute referred to 
him, The arbitrator’s finding that the 


apreement was invalid is a finding which 
was not warranted of him”, Consequent- 
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ly, he held that the award was “wholly 
invalid ‘and cannot be acted upon”. He 
further held that there was no factual 
misconduct on the part of the arbitrator 
and the erroneous finding was because of 
his misconception of the nature of the 
investigation entrusted to him”, and, 
therefore, did not find anything wrong 
in referring back the dispute to the same 
arbitrator Sri B. N. Sahu. The operative 
portion of the order of the learned Sub- 
ordinate Judge is: 


“In the result, on the above findings, 
the award made by Sri B. N. Sahu is set 
aside as invalid and also vitiated by legal 
error apparent on the face of the award, 
The dispute be referred back to the arbi- 
trator with a direction to enter on the 
reference on the basis of the arbitration 
agreement -dated 7-5-70 and make his 
award in due time.” 


7. It is as against this order (in Title 
Suit No. 3/74) that the plaintiff-Company 
has filed Misc. Appeal No. 189 of 1976. 
The Company’s grievance is that the 
learned Subordinate Judge was wrong in 
not accepting the award and making the 
same the rule of the Court. 

As against that order, the Board has 
filed C. R. No. 296 of 1976. The Board’s 
grievance is that referring back the dis- 
pute to the same arbitrator is improper 
and unjustified in the facts and circum- 
stances of the case, Therefore, the two 
points that arise for consideration in 
M. A. No. 189 of 1976 and C. R. No, 296 
of 1976 are :— 


(i) Is the learned Subordinate Judge 
correct in rejecting the award and not 
making the same the rule of the court; 
and 

(ii) Is the learned Subordinate Judge 
justified in referring back the dispute be- 
tween the parties to Sri B. N. Sahu, the 
same arbitrator? 

The only point of dispute in C. R. No. 
410 of 76, 411 of 76 and C. R. No. 89 of 
1977 is at what rate the Company should 
pay to the Board for its supply of power 
during the period the matter remains 
pending with the arbitrator, 

8. Point No. I:—~ 

To appreciate the scope of reference to 
the arbitrator, the order of the then Sub- 
ordinate Judge who ordered the refer- 
ence may be quoted: 

“In this case the defendants urged 
that the matter may be decided by the 
court when it is alleged by the plaintiff 
that the several clauses of the agreement 
are not binding on the plaintiff, On tha 
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other hand, the learned advocate for the 
etitioner-plaintiff urged that the main 
question for decision is the rate at which 
‘energy consumed will be adopted at the 
‘trial period, break-down, strike and lock~ 
“out and cyclonic period, These matters, 
‘as contended by the learned advocate for 
‘the defendants, can be decided by the 
arbitrator alone provided the existence 
‘of a valid contract is admitted. In the 
result, I hold that the matter cannot be 
referred to the arbitrator to whether any 
clauses of the agreement entered into 
between the parties are valid and bind- 
_Ing and can be only referred to the arbi- 


trator for deciding about the other dis- 
putes that has been raised by the parties 
and will be raised before the arbitrator 
Again in a subsequent order dated 15-5- 
71i, he held: 

Seau I have already held that the 
Arbitrator cannot be asked to decide as 


_to the validity of the agreement entered 


into between the parties but certainly 
the disputes arising out of the arbitra- 
tion clause can be referred to him...... a 
This Court while disposing of C. R. Nos, 
790 and 191 of 1971 on 18-7-72 observ- 
ed:— 

; “Admittedly the arbitration clause is in 
broad terms and all disputes arising out 
of the contract are referrable....... ae 
i (a) The plaintiff-Company submitted 
28 points and the defendant-Board 4 
points for reference. It would be clear 
€rom the order of reference quoted above 
that the arbitrator had not been called 
upon to adjudicate over the validity or 
invalidity of the agreement (Ex. K-92), 
ot even on any of the clauses therein, 
‘but only on the rate of tariff during trial 
gperiod and in certain contingencies, viz, 
‘preak-downs, strikes, lock-out ete. 


(b) A mere look at the award reveals 
that the learned arbitrator has gone much 
‘beyond the scope of the reference and has 
‘characterised the agreement (Ext. K~-2} 
as ‘invalid’. The learned Arbitrator was 
conscious of the fact that he had been pro- 
hibited from considering anything pert- 
-aining to the agreement as he has quoted, 
in the award the order of the learned 
Subordinate Judge mentioned earlier. 
Yet, firstly because of the contention on 
‘behalf of the Company that the arbitrator 
«ould go into the validity of the agree- 
ament and secondly because he thought 
that this court in civil revisions Nos, 190 
and 191 of 1971 had enlarged the scope 
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of reference, held that he could decide on 
the validity or otherwise of the agree+ 
ment. This finding is utterly untenable. 
Neither the party could argue like that 
nor, in fact, the High Court’s order had 
or could enlarge the scope of reference. 
The pith of the Company’s case was that 
the two letters quoted above ie. Exts. 1 
and 2 dated 16-2-62 and 17-11-63 coupled 
With the Standard Form then existing 
constituted the contract between 
parties and the written agreements dated 
5-7-67 and 7-5-70 Exts. K-1 and K-2 
respectively, obtained under compelling 
circumstances, included certain clauses 
never agreed upon by them and so 
should be deleted. The case of the Board 
was that it could not under the Electric 
Supply Act, supply energy on letters and 
there must be a written agreement and 
so, the final agreement of 5-7-70 which 
superseded the earlier agreement dated 
dated 5-6-67 alleged by the Company to 
be more onerous, is the contract. The 
learned arbitrator seems to have accepted. 
the case of the Company in toto when he 
finally says :— 


“After going through the authorities I 
am of the view that the letter quoted 
above fills the requirement of `a valid 
contract.” 


(c) Thereafter while discussing dispute 
No. 1, he weighs the letters relied on by 
the Company against the agreement reli- 
ed on by the Board and holds that the 
letters contained “all the four ingredients 
of a valid agreement, i.e., competent par- 
ties, 2, free consent, 3. consideration 
which must also be lawful and 4. Law- 
ful subject-matter” and so, strikes down 
the various clauses, such as, 3, 9, 13 and 
16 of the agreement (Ext. K-2). In this 
context he says thus:-— 


“Surcharge in place of interest and the 
schedule also cannot go together with 
the specific contract as per the Exhibit 
2.50, these also must go. The. first party 
submitted that Exhibit 2 along with the 
printed form has to be construed in a 
harmonious way and accepted as a com- 
pleted contract. I entirely agree with this 
contention. Taking the legal principle 
enunciated in the decisions I hold that 
the termination notice, phasing surcharge 
in place of interest, period of 15 years 
inserted in several clauses and insertion 
other than the rate and quantity in 
clause 13, and also cl. 16 and condition 9. 
are inoperative...... The second party: 
wanted me to accept 1970 agreement as. 


the only valid agreement. I have looked 
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to the principle of law placed by the 
second party. It is not applicable to the 
facts of the case......... D 

(d) Further, while discussing this as- 
pect, he wrongly holds that the onus of 
proving that the agreement (Ext. K-2) 
had not been obtained by undue influ- 
ence was on the defendant and 80, in 
that context says:— 

“No suggestion that the agreement of 
1967 and 1970 are not extracted from the 
first party. The second party is to prove 
that there was no undue influence.” 
Over dispute No. 2, he further holds 
thus:— 


A All the circumstances go to show 


that the two agreements (1967 and 1970} 


are not executed voluntarily but the first 
party was compelled to do so, The exhi- 
bit 2 along with the printed form with- 
out alterations is the valid agreements 
between the parties. In view of this find- 


ing, termination notice in cl. 1, insertions 
in cl. 3 regarding phasing schedule ap- 
pended to general conditions, insertion in 
ci. 13 other than the rate and quantity, 
levying penalty, for drawal below 
10,000 K.Whs., clauses providing altera- 
tions of the rate in Exhibit 2, insertion 
of period of 15 years in several clauses 
of the agreement, are inoperative and 
imvalid............ 


(e) Again while disposing of some other 
points of reference he holds that certain 
amount from the security deposit has 
to be refunded; , surcharge, if collected, 
has to be refunded; penalty if levied and 
collected has to be refunded: quantity 
of electric supply below 10,000 K. Whs. 
cannot be reduced ete. and finally con- 
cludes thus:— 


“In view of the above findings, my 
award is Ext. 2 i.e. the letter No. XIV- 
23/63-17023/Com. dated 7th Nov., 1963 
with the printed form and usual condi- 
tions appended thereto of the second 
party is the valid agreement between 


the parties, Agreements dated 20-5-67 
and 7-5-70 are not valid.” . 


: (f) The question is if this award is in 
conformity with the reference and, there- 
fore, should be sustained. The Board as- 
serts that it is not only contrary to the 
reference but in violation of the prohibi- 
tion contained in it. According to the 
Board the learned arbitrator assumed 
jurisdiction on the presumption that he 
could go into the validity of the agree- 
ment (Ext, K-2). So, he threw to the 
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winds the agreement that embodies the 
arbitration clause, on the basis of which: 
the entire proceeding including his ap-- 
pointment and the award rests. Again: 


going beyond his jurisdiction he charac- . 


terised the agreements between the par-- 
ties as invalid and the several clauses: 
therein inoperative which he had been: 
specifically debarred from doing. On the: 
other hand, it was contended by Mr. 
Mohanty the learned counsel on behalf’ 
of the Company that the operative por-- 
tion of the award “agreement dated 20-5- 
67 and 7-5-70 are not valid” is just arr 
inadvertent error committed by the arbi-- 
trator for it is not in consonance with: 
the earlier discussion. Suffice it to say~ 
that this contention raised on behalf of 
the Company at this stage, namely, that 
“it is an inadvertent error” was not be- 
fore the learned Subordinate Judge. On. 
the other hand, it appears that, as had? 
been argued before the learned arbitra- 
tor that he was competent to go into the- 
validity of the agreements so was it 
argued before the learned Subordinate: 
Judge also. The learned court below has: 
very elaborately dealt with this aspect’ 
and rightly came to the conclusion that 


the “learned arbitrator has travelled be~, 








yond his jurisdiction and completely} 
ignored the agreement which is the basis 
of his appointment. Therefore, the award 
is wholly invalid and also vitiated by} 
legal errors apparent on the face of the 
award”. In the petition under S. 20 9 
the Arbitration Act (T. S. No. 36/70) al- 
though the defendant-Company alleged 
that “the defendants forced the plaintiff 
to sign an agreement (para 10) and other: 
clauses of the agreement are thrust upon: 
the plaintiff (para 13)” yet finally it was: 
this agreement (Ext. K-2) that was sought: 
to be produced. Evidently (it was) on the» 
basis of clause 24 of that Ext. K-2 that: 
the dispute between the parties was refer-- 
red to the Arbitrator. While making refer- 
ence the learned Subordinate Judge had? 
made it clear that the scope of the refer-; 
ence was the dispute that flowed from 
the agreement Ext. K-2 and not the 
agreement itself. Yet, as would be ap- 








parent from the various extracts of ther 


award mentioned earlier, the learned? 


rbitrator has acted contrary to the di~, 
rection, transgressed the limit and dub- ! 
the basis ofj’ 
his appointment and the consequent}. 


bed the agreement Ext. K-2, 


Award, as “not valid”. It is not an “in-[ 
advertent error” or “accidental slip” butj, 
a deliberate and conscious finding—con-;} 


sistent in itself, 


$ 


ough unfortunately: 7 


`$ 


1980 


Iviolative of the direction in the refer- 
ence, 


Ext: K-2 is the axis round which the 
differences and the dispute between the 
jcontracting parties revolve. To strike 
down the agreement Ext. K-2 is there- 
|jfore, to knock down the very basis, That 
jis not the case of any party; not even of 
the plaintiff-Company. The dispute is 
within the agreement Ext. K-2, not with- 
Jout it. In other words the dispute flows 
{from the agreement and not de hors the 
agreement (Ext. K-2). Agreeing with the 
learned lower court I would therefore 
hold that the Award vitiated as it is of 
error apparent on the face of it must be 
struck down. 


Point No, 2:— 


9. The next question is whether the 
learned Subordinate Judge was justified 
‘in referring back the disputes to the same 
arbitrator. The Board alleged that the 
arbitrator has, all through evinced a 
hostile attitude to it; has misconducted 
the proceeding and misconducted him- 
self in pleading before the Board on be- 
half of Messrs. Konark Industries — of 
‘which he was a promoter. Certain corres- 
pondence of the arbitrator to the Board 
in favour of Messrs. Konark Rubber 
Industries, pleading for reduction of elec- 
tricity charges levied by the Board 
against that Company have been pro- 
duced in court and marked as Exts. 1, 
2 and 3. The learned lower court has 
held: — 


“These letters it can be seen that Sri 
Sahu was only pleading with the electri- 
city Board to consider reduction in sup- 
ply of energy to this unit and to execute 
a fresh agreement which would be in 
conformity with the power actually re- 
quired by them. There is no matter of 
principle involved much less was the 

arbitrator trying to build any 
case in favour of his Company or against 
the Board and all that was being asked 
for was only remission in the electricity 
charges, From these letters it cannot be 
inferred that Sri Sahu was taking hostile 
instances against the Board or that he 
was attempting to raise a dispute with 
the Board on any point......... a 
Hence he held that 


“It would be wholly unjust to attribute 
to the arbitrator any bias or want of 
bona fides from this circumstance alone.” 
Further according to him 

“The erroneous findings made by him 
in his award are on account of miscon- 
feption of the nature of investigation 
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entrusted to him, That would not be suf-- 
ficient to brand him as guilty of personat 
or judicial misconduct. There is thus? 
no justification for appointng another 
arbitrator.” 


For the reasons given below on this point; 


I am not in one with the learned Sub- 
ordinate Judge. It is not a petition under 
S. 11 of the Arbitration Act for remova 
of an arbitrator because of his factual 
misconduct in course of the proceeding. 
The proceeding is over and the award 
submitted by the arbitrator has been at- 
tacked by the Board on several grounds: 
including factual misconduct and finally 
jettisoned. The question, therefore, is- 
what would be the legitimate and reason- 
able reaction and/or impression in the 
mind of the Board when pushed to the 
same arbitrator? Can the Board have the 
feeling that the matter has been referred 
back to an arbitrator who has an oper: 
mind? I am of the view that it would be 
forcing the Board to accept an arbitrator 
who has already formed a strong opiniore 
against it when the document on which 
it relies has been held to be invalid and 
obtained under compulsion. There might 
not be any factual misconduct but the 
course of events in the case cannot but 
leave a lurking suspicion in the mind of 
the Board that its case would not receive: 
a fair deal at his hands. The Board initi- 
ally had objected to the appointment of 
Sri B. N. Sahu and had taken the matter 
to the High Court though failed ulti- 
mately. In course of the proceedings, as 
the order dated 2-10-74 shows, the Board 
wanted of the arbitrator to state a case 
to the Court. But that was neither ac- 
cepted nor rejected in the sense that the 
learned arbitrator disposed it of saying 
that at the time of giving the award, if 
necessary, he shall state a case and give 
the award according to the opinion of 
the court. But it was never done. The 
line of reasoning adopted and the strong: 
words used in the award while accepting 
the Company’s case and discarding the 
Board’s case, is a feature to lend support: 
to the apprehension of the Board against: 
the arbitrator. 


(a) While dealing with the grounds for 
setting aside the award, it is said in Hals- 
bury’s Laws of England p. 662 Vol. I, 
Fourth Edition:— 


“It is difficult to give an exhaustive de- 
finition of what may amount to miscon- 
duct on the part of an arbitrator or 
umpire,” 
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“ven then while categorising some of the 
tems, it is stated that misconduct occurs, 
wor example:— 


“If by his award the arbitrator or 
‘umpire purports to decide matters which 
Mave not in fact been included in the 
‘agreement of reference, for example 
“where the arbitrator construed the lease 
“wrongly) instead of determining the 
ental and the value of the buildings to 
be maintained on the land; or where the 
‘award contains unauthorised directions 
to the parties; or where the arbitrator 
has power to direct what shall be done 
Sut his directions affect the interests of 
third person; or where he decided as 


to be parties’ rights, not under the con- 
‘tract upon which the arbitration had 
proceeded but under another contract. 
{6) if the arbitrator or umpire refuses ta 
state a special case himself or allow an 


‘opportunity of applying to the court for 
an order directing the statement of a spe- 
cial case.” 

Sere, as I have stated earlier, the Board 
initially objected to the appointment of 
Sri B. N. Sahu. In course of the proceed- 
ing when the Board wanted a case to be 
referred to the court the arbitrator de- 
‘ferred it and finally did not do it. In the 
‘proceding he went beyond the terms of 
reference. He went round the prohibition 
€rom Boing into the validity or otherwise 
‘of the agreements. He has strongly ex- 
pressed himself while accepting all the 
contentions on behalf of the plaintiff- 
Company and discarding the case of the 
‘Board. Finally he has held that the 
agreements are invalid inasmuch as they 
have been obtained by compulsion and 
the real agreements are the letters Exts. 
1 and 2 along with the Standard Form 
as existed then. Is there any change in 
the situation, any subsequent develop- 
ment for which that arbitrator will take 
a different view? The entire dispute 
would be referred back to him and he 
would reconsider the same evidence, the 
same document, the same letters and the 
agreements in the background of a fresh 
reference only. The old saying goes that 
‘one convinced against his will is of the 
Same opinion still. Even otherwise if 
‘he comes to a different conclusion than 
"what he has done earlier, the Company 
can legitimately argue that here is an 
arbitrator who, like a weather cock 
changes his opinion for no rhyme or 
reason and if he adheres to his previous 
conclusion, the Board has reason to tom- 
plain that it was a foregone conclusion, 


ALE, 
Thus in either case the position of .‘the 
same Arbitrator is vulnerable indeed. 
Besides, the law is that not only justice 
should be done but it must manifestly 
appear to be so done. In the circumstan- 
ces, would it be proper to hold that 
there should not be any apprehension in 
the mind of the Board that it will not 
get justice at the hands of the same arbi- 
trator? I think, such an apprehension is 
very natural and legitimate. However, 
as I have already held, the learned arbi- 
trator has, though not factually but 
legally misconducted the proceeding in 
a manner which disentitles him to arbi- 
trate upon the matter for the second 
time. Law does not warrant it, equity 
does not approve of it and good consci- 
ence does not support it and so the mat- 
ter cannot be referred back to Sri B. N, 
Sahu. 


In this connection it was contended by 
Mr. Mohanty, the learned counsel for 
the Comapny, that when it is a remit- 
tance under S. 16 (1) (c), it must be to 
the same arbitrator. I do not think this 
contention to be correct. It is not a remit- 
tance under S. 16 (1) (c). The entire 
award is vitiated and has no legal exist 
ence, It is only when an award is sus- 
tained, either in full or in part, that the 
question of remittance arises, The learned 
Subordinate Judge also has not viewed 
it and rightly in that light. If he had 
taken the award to be incorrect in some 
respect and so would have remitted it 
back under S. 16 of the Act, he would 
have provided a fixed time within which 
the modified award would have been sub- 
mitted. Anyway, that is not at all the 
case here and I do like to dwell much 
on it. The second point, therefore, is de- 
cided in favour of the Board and against 
the Company and that the learned Sub- 
ordinate Judge’s order that it should b 
referred back to the same arbitrator is 
set aside, 

Point No. 3:— 


10. The next point is what should tha 
Company pay towards tariff during the 
period the dispute lay with the arbitra- 
tor. The Board makes a grievance that 
because of the various orders and dila- 
tory tactics adopted by the Company, an 
autonomous body like the Board is going 
to lose to the tune of five crores particu- 
larly when the amount is unsecured. The 
demand of the Board on the Company 
by 20-4-79 is to the tune of Rupees 
4,69,27,398.75 and because of the ‘stay 
orders’ the Board is unable to realise the 
same, The Board drew my attention to am 
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order of the Supreme Court passed on 
49-4-79 in a similar case wherein their 
Lordships have observed against an order 
of this Court in Civil Appeals Nos, 1231 
sand 1232 of 1979 thus:—. 


“We are of the view that the High 
Court was not right in allowing the re- 
spondents to pay for the electrical energy 
vconsumed by them at the contract rates, 
“without insisting on furnishing of security 
for payment of the differences between 
‘the contract rates and the revised rates 


a 


“Company is that it is regularly paying 
‘tthe admitted tariff of 3 np. per unit and 
is not in arrears. The energy charges 
demanded for the entire period is Ru- 
pees 3,15,44,806.49 and out of that, it 
‘has paid Rs. 3,03,41,274.96. Thus, in fact, 
so far as the energy charges are concern- 
ed, the difference is hardly 12 lakhs. 
Again in some Q.J.Cs. the Central ex- 
cise duty of 14 lakhs and odd, extra 
dues on current dues to the tune of 
roughly 70 lakhs of rupees and excise 
duty on delayed payment sucharge 
amounting roughly to 40 lakhs of rupees 
have been stayed. The Board revised its 
tariff in the meanwhile twice. On 3-3- 
1975 the rates have been revised to 
3.35 p. per unit and again on 21-4-1979 
to Re. 0.14 p. per unit. Evidently, this 
revised rate has been adopted in calculat- 
ang the arrears by 2-8-1979 at Rupees 
9,33,44,355.65 p. This amount includes 
surcharge and other dues for delayed 
payment, Central excise duty etc. So, in 
the light of the decision of the Supreme 
Court, I would order that the Company, 
so far as the arrears on the head of 
energy charges is concerned (calculated 
on the basis of the difference between the 
rates paid and the revised rate of the 
Board), the Company should furnish 
security or Bank guarantee, to the satis- 
faction of the trial Court within a period 
of two months from today. No order is 
massed on the demand over Central ex- 
cise duty or excise duty on current dues 
or on delayed payment charges which 
have been stayed by the orders of the 
High Court in different original jurisdic- 
tion cases. It is open to the Board to take 
up the matter before the Bench where 
these original jurisdiction cases are pend- 
ing to pass appropriate orders. The Com- 
pany should pay electricity charges from 
ist April, 1979 according to the revised 
vates of the Board and if the Board final- 
ty fails in establishing that it is entitled 
éo the electric charges at that enhanced 
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rate, then the Company will be entitled 
to get refund of the amount of excess 
paid by it. 


11. In the result, I would hold that 
the Sub-Judge’s order in striking down 
the entire award as invalid is correct, 
but his order for referring back the dis- 
pute to the same Arbitrator is not pro- 
per and hence that part of the order is 
set aside. In consequence, M. A. No. 189 
of 1976 is dismissed in toto and C, R. No. 
296 of 1976 is allowed. The Civil Revi- 


sion Nos. 410 and 411 of 1976 and 89 of 


1977 are disposed of in terms of my find- 
ing in the previous paragraphs, This dis- 
poses of all the appeals and revisions, 
namely. M. A. No, 189/76, C. R. No. 296/ 
76, C. R. Nos. 410, 411 of 1976, and C., R 
No. 89/77. 


In the circumstances, parties to bear 
their own costs, 


12. Before parting with these cases, 
I may add that while holding that the 
matter should be referred back to another 
Arbitrator, regard being had to the na- 
ture of the dispute, there is nothing in 
it that would need the skill of an elec- 
trical engineer to decide it. The contro- 
versy can fittingly be ` decided by one 
having a legal background. The learned 
Arbitrator has, at one stage, observed, 
“Further it requires lot of time to study 
the reference law books submitted. .and 
as such I feel another extension is abso- 
lutely necessary”. Mr. Mohanty, ‘the 
learned counsel of the Company has also 
stated in his note, “It is humbly submit- 
ted that a mere look at disputes and par- 
ticularly dispute Nos. 1, 3, 4, 6, 10, 16 and 
17 and dispute No. 4 raised by the de- 
fendants are basically and essentially. 
questions of law.” Consequently I may 
suggest that, unless the parties agree on 
some particular arbitrator, the dispute 
should be referred to the Ex-Chief Jus< 
tice Sri G. K. Misra. If he is not available 
then to ex-Justice Sri B. K. Patra. 
Order accordingly. 
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Kanhialal Sarda and another, Peti- 
tioners v. State of Orissa and others, Op- 
posite Parties. 

0.J.C. Nos. 407 and 408 of 1976 and 
O.J.C. Nos. 1526 and 1527 of 1978, D/- 
19-9-1979. 

(A) Succession Act (1925), Ss. 211, 213. 
—- Right of executor under will — Can- 
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not be established in court of law unless 
probate is produced — No relief can be 
granted under Art. 226 of the Constitu- 
tion when his right is disputed in pending 
probate proceeding, (Constitution of 
India, Art. 226). 


S. 213 of the Succession Act lays down 
a peremptory rule of law and the execu- 
tor cannot establish his right in a Court 
of Law so long as a probate of the will 
is not granted in his favour by a Court 
of competent jurisdiction. No doubt the 
want of probate may not affect his rights 
as executor under the will as contem- 
plated in S. 211 of the Act, but if he 
seeks the aid of any Court of Law to 
establish any of the rights as executor 
the Court will not come to his aid so long 
as he is not able to produce the probate 
of the will. AIR 1962 SC 1471 and AIR 
1971 Ker 270, Rel. on; AIR 1954 Pat 175 
and AIR 1960 Andh Pra 273, Dist. 
(Para 8) 


In the instant case the claim of the 
petitioner under Art, 226 of the Consti- 
tution for renewal of mining leases in his 
favour was mainly based on his appoint- 
ment as executor under the will of de- 
ceased lessee, the validity of which was 
under challenge in the probate proceed- 
ing pending in the Calcutta High Court 
and also in a pending partition suit. 
~ Held that in view of the settled posi- 
tion of law and the facts and circumstan- 
ces of the case ‘the petitioner cannot 
seek the aid of the High Court at this 
point of time for the reliefs claimed by 
him. : (Paras 9, 10) 

(B) Constitution of India, Art. 226 — 
Existence of right on basis of which peti- 
tioner claimed relief disputed in pending 
proceeding — No relief granted. 

The petitioner under Art. 226 who was 
the eldest son of the deceased lessee, 
prayed for a direction against the State 
of Orissa to execute a formal lease deed 
in his favour as representing all the re- 
corded lessees or their heirs and lineal 
discendants alleging that mining proper- 
ties in question constituted a part of the 
ancestral or Hindu undivided family pro- 
perty. In the pending probate proceeding 
instituted by his younger brother as the 
executor under the will of the deceased 
lessee and a partition suit filed by the 
heirs, the parties had been seriously con- 
testing each other’s claim in respect of 
the mining leases including the petition- 
ers right to represent all the members 
of the family. 

Held that in the circumstances of the 
case the High Court in the exercise of 
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its extraordinary jurisdiction was dis- 
inclined to grant the direction prayed for 
and the petition should be dismissed. 


(Para 14): 
Cases Referred: Chronological Paras. 
ATR 1971 Ker 270 & 
AIR 1962 SC 1471: 1962 All LJ 695 8 
AIR 1960 Andh Pra 273 9 
AIR 1954 Pat 175 8 
ATR 1932 Oudh 85 & 
AIR 1927 Mad 1054 (FB) 8: 


5S. C. Roy (in O.J.C. Nos. 407 and 40% 
of 1976) and S. C. Mohapatra and S. Rath. 
(in O.J.C. Nos. 1526, 1527 of 1978), for 
Petitioners; Addl. Standing Counsel, 
Standing Counsel (Central), P. N. Misra 
and Deepak Misra (in O.J.C. Nos. 407,. 
408 of 1976 and 1526, 1527 of 1978); R. C.. 
Patnaik, P. K. Misra, S. Biswanath, S. P. 
Choudhury, K. K. Rath, R. C. Misra and 
5. C. Mohapatra (in O.J.C. Nos. 407, 40% 
of 1976) and G. P. Mohanty, H. N. Moha— 
patra, B. N. Saha, Devananda Misra, R. 
Mohanty, S. C. Roy and B. H. Mohanty 
(in O.J.C. Nos. 1526, 1527 of 1978), for 
Opposite Parties. 


ACHARYA, J.:— O.J.Cs. 407 and 408 
of 1976 have been filed by Kanhialak 
Sarda, son of late Baijnath Sarda. By 
these two writ petitions the petitioner 
seeks for a direction from this Court to 
the State of Orissa (Opp. Party No. 1) im 
the Mining and Geology Department to: 
execute a formal deed of lease in respect 
of the areas separately described im 
paragraph 1 of each of these two writ 
petitions, in favour of the petitioner in 
his capacity as the executor of the estate 
of late Baijnath Sarda, as appointed by 
the latter by his last will. 


2. O.J.Cs. 1526 and 1527 of 1978 have 
been filed by Sundarlal Sarda, the other 
son of late Baijnath Sarda. The petitioner 
in these two writ petitions in effect prays: 
for an order or direction of this Court 
calling upon the State of Orissa (Opp. 
Party No. 1) to execute a formal deed of 
lease in favour of the petitioner in his. 
representative capacity representing all 
the heirs and legal descendants of the 
recorded lessee and in terms of the order 
of the Central Government dated the 
17th December, 1968 and the direction 
of this Court in O.J.Cs, 30, 123 and 124 
of 1965. 


3. All the above-mentioned 4 O.J.Cs. 
were taken up together for hearing. The 
facts alleged by the petitioner in O.J.Cs. 
Nos. 407 and 408 of 1976 are almost the 
same as those alleged in the counters fil-- 
ed by him in O.J.Cs. 1526 and 1527 oF 
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7978, Likewise the facts alleged by the 
petitioner in O.J.Cs. 1526 and 1527 of 
1978 are almost the same as those alleg- 
ed in the counters filed by him in O.J.Cs 
407 and 408 of 1976. The facts alleged in 
‘the counters filed by the State of Orissa 
(Opp. Party No. 1) in all these writ peti- 
‘tions are in effect the same. The facts and 
Jaw required to be considered and de- 
«cided are all common and similar in all 
these cases. Accordingly these cases were 
‘taken up together for hearing and they 


care herewith being disposed of by this. 


common judgment. 


4, The following facts are not disput- 
ed by any of the parties :— 


-~ Hiralal Sarda, the grandfather of the 
petitioners in these O.J.Cs, had been 
@ranted by the ex-ruler of Keonjhar two 
“mining leases in the year 1934 in respect 
or two iron ore mines for a term of 
‘30 years. Hiralal Sarda died in the year 
1947. His entire interest in the said mines 
«devolved on his eldest son Baijnath Sarda 
was per the family settlement made by 
Hiralal Sarda on 5-7-1947. After the 
‘death of Hiralal, Baijnath worked the 
said mines, and he was treated by all 
<oncerned as the lessee of the said mines 
‘for all intents and purposes. In 1962, 
Baijnath in accordance with the right of 
‘option of renewal contained in the ori- 
Binal lease, approached the State of 
‘Orissa to renew the said lease for a fresh 
term of 30 years. As the said prayer was 
mot entertained, Baijnath moved this 
‘Court and on the decision of this Court 
in O.J.Cs. 30, 123 and 124 of 1965, the 
Central Government by its order dated 
17-12-1968 directed the State of Orissa 
‘to renew the said leases in favour of 
Baijnath Sarda. Baijnath died on 28-7- 
1974 leaving behind him his two sons — 
‘sundarial (petitioner in O.J.Cs 1526 and 
1527 of 1978) and Kanhialal (petitioner 
‘in O.J.Cs 407 and 408 of 1976). 


3. Admittedly several litigations are 
‘pending between the heirs and successors 
f late Baijnath Sarda in respect of his 
properties and the leasehold properties. 
‘The probate proceeding No. 162/1974 ini- 
tiated by Kanhialal Sarda (the petitioner 
‘in O.J.C. Nos. 407 and 408 of 1976) in re- 
spect of the alleged will of late Baijnath 
Sarda is pending in the Calcutta High 
‘Court. Sundarlal, the petitioner in O.J.C. 
Nos. 1526 and 1527 of 1978, and his sons 
are contesting that inatter in all its as- 
pects. In that proceeding they, inter alia, 
hallenge the genuineness. of the will, the 
authority of late Baijnath Sarda to will 
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away the properties mentioned therein, 
and the appointment of Kanhialal as the 
executor under the said will. A partition 
suit being Title Suit No. 19/1974 is pend- 
ing in the court of the Subordinate Judge, 
Chaibasa for partition of the family pro- 
perties and the leasehold properties in 
question between the heirs and successors 
of Hiralal Sarda and Baijnath Sarda. The 
petitioners in these O.J.Cs. are parties in 
that suit. Kanhialal Sarda has not as yet 
obtained the probate of the alleged will 
left by Baijnath Sarda. It is also an ad- 
mitted fact that the petitioners in these 
4 writ petitions inter se and/or some of 
the heirs and successors of late Hiralal 
and Baijnath are in litigating terms since 
a long time in connection with certain 
properties including the leasehold pro- 
perties in question. In that view of the 
matter, I do not propose to deal with or 
decide the contested facts or the rights 
of the parties arising therefrom, except 
those which are essentially necessary to 
dispose of these writ petitions. 

O.J.C. Nos. 407 and 408 of 1976: 


6. On behalf of Kanhialal Sarda, the 
petitioner in O.J.C. Nos. 407 and 408 of 
1976, it is urged as follows :— 


The Central Government has directed 
renewal of the leases in favour of late 
Baijnath Sarda and so the State Govern- 
ment has no other option but to renew 
the said leases in favour. of the legal re- 
presentatives of late Baijnath Sarda. It 
is contended that the petitioner has been 
appointed as the executor under the re- 
gistered will left by Baijnath, and so he 
is the legal representative of the testator 
for all intends and purposes and all the 
properties of Baijnath have already vest- 
ed in the’ petitioner on the death of the 
testator as provided u/s. 211 of the Suc- 
cession Act, and he has been recognised 
as the executor by the State of Orissa and 
its officers in the Mining Department, 
and so he has the right to get renewal 
of the mining leases in question. As the 
State Administration has already recog- 
nised the petitioner as the executor un- 
der the said will, the State Government 
is bound by its commitment and recogni- 
tion, and cannot change its stand so far 
as the grant of renewal of the leases is 
concerned. The State Government has 
not been prohibited by any order of any 
court or authority not to allow the peti- 
tioner to administer the property, and 
u/s, 211 of the Succession Act the said 
leases vest in him, and so the State Gov- 
ernment should renew the leases in fa- 
vour of the petitioner very soon so thag 
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he can manage and take proper care of 
the same as required and provided 
u/s 308 of the Succession Act. The pend- 
ency of the Probate proceeding will not 
stand in the way of the State to renew 
the mining leases in favour of the peti- 
tioner as all the intermediate acts of the 
petitioner as an executor of the said will 
would be rendered valid on the grant of 
the same, as provided u/s. 227 of the Act. 
It is also urged that non-operation of 
the mine is not in the best interest of 
any of the legatees or the legal repre- 
sentative or the heirs of the deceased, 
and as the petitioner has been appointed 
as the executor under the registered will 
left by Baijnath Sarda, he, in the best in- 
terests of all concerned, should be allow- 
ed to hold the leases, work the mines 
and manage the said properties till the 
disposal of the Probate proceeding and 
subject to the result of that proceeding 
so that the leasehold properties may not 
be wasted by the efflux of time. On the 
above averments it is prayed that this 
Court, in fitness of things, should direct 
the State to grant renewal of the mining 
leases in favour of the petitioner. 


7. The factual and the legal submis- 
sions and the contentions made on behalf 
of the petitioner in O.J.C. Nos, 407 and 
408 of 1976 are challenged and contested 
in all their aspects by the opposite par- 
ties in these writ ‘petitions and by the 
petitioner in O.J.C. Nos. 1526 and 1527 of 
1978. It is not necessary to deal with all 
that in this case as these two writ peti- 
tions have to be disposed of on a parti- 
cular point of law as stated below. 


8. As stated above, the main basis on 
which the petitioner in these two writ 
petitions asks this Court to direct the 
State of Orissa to grant renewal of the 
mining leases in favour of the petitioner 
is that he has been appointed as the exe- 
cutor under the will left by late Baijnath 
Sarda and, therefore, he has the right to 
manage the mining leases in question. As 
stated earlier amongst other things the 
validity, the genuineness of the said will 
and the testamentary capacity of late 
B. N. Sarda to will out the properties 
mentioned therein are under challenge in 
the probate proceeding pending in the 
Calcutta High Court and also in the Par- 
tition Suit pending in the court of the 
Subordinate Judge, Chaibasa. Apart from 
that, the petitioner has not obtained the 
probate of the alleged will. Section 213 
ef the Succession Act so far as relevant 
is as follows, == 
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“213 —- Right as executor or legatee: 
when established — 


(1) No right as executor or legatee cam 

be established in any Court of Justice, 
unless a Court of competent jurisdiction. 
in India has. granted probate of the will 
under which the-right is claimed, or has 
granted letters of administration with- 
the will or with a copy of an authenti- 
cated copy of the will annexed.” 
Law is now well settled by authoritativer: 
decisions of the Supreme Court and off’ 
the High Courts that the executor can-j. 
not establish his right in a Court of Law 
so long a probate of will is not granted} 
in his favour by a Court of competent): 
jurisdiction. Their Lordships of the Su-}} 
preme Court in Hem Nolini Judah v. 
Mrs. Isolyne Sarojbashini Bose : (AIR 
1962 SC 1471 at P. 1474) on referring to 
section 213 of the Act have held :— 


“This section clearly creates a bar to. 
the establishment of any right under will 
by an executor or a legatee unless pro- 
bate or letters of administration of the 
will have been obtained. It is now well- 
settled that it is immaterial whether the 
right under the will is claimed as 2 
olaintiff or as a defendant; in either case 
section 213 will be a bar to any right 
seing claimed by a person under a will 
whether as a plaintiff or as a defendant. 
unless probate or letters of administra- 
tion of the will have been obtained: (See- 
Ganshamdoss Narayandoss v. Gulab Bi: 
Bai, ILR 50 Mad 927 : (AIR 1927 Mad 
1054 (FB).)” 


In the case cf Geevarghese Geevarghese 
v, Issahak George (AIR 1971 Ker 270), it 
has been held that Section 213 of the Act 
creates a bar to the establishment of exe- 
cutor’s right under a will in a Court of 
Law unless probate has been obtained by 
him, It has also been held in that case 
that even if no such plea is taken by a 
party the court should see that provision 
of Section 213 is not .bypassed. In the 
Division Bench decision reported im 
Dwarka Nath Singh v. Mt. Raj Rani: 
(AIR 1932 Oudh, 85), it has been held 
that a claim based on a will executed by 
a person governed by the Succession Act 
of 1925 cannot be established in a court 
without obtaining probate of the will. It 
is also held in that case that so long pro- 
bate of the will is not obtained a Court 
of Law has no jurisdiction to try issues. 
relating to or having any bearing on the 
alleged will. It is unnecessary to refer to 
further decisions cited by the learned. 
counsel to the above effect, 
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9. It is contended on behalf of the pe- 
tioner in these two writ petitions that the 
petitioner, in his capacity as the executor 
of Baijnath’s will, is the legal represen- 
tative of Baijnath for all intents and pur- 
poses as soon as Baijnath died, and all 
the properties of Baijnath. vested on the 
petitioner on the death of the former as 
provided u/s. 211 of the Succession Act, 
and the petitioner’s right to possess and: 
manage the property has already accrued 
to him on the death of the testator and 
the vesting of that right is not postponed 
till the grant of the probate by the court, 
and that being so, the State should re- 
new the mining leases in his favour with- 
out waiting for the grant of probate of 
the said will. The proposition of law con- 
tained in the above submission, even if 
true, cannot enable the petitioner to ob- 
tain the direction asked for from this 
Court, as a Court of Justice cannot come 
to his aid unless probate of the will is 
granted in his favour. As discussed above 
Section 213 of the Act lays down a pe- 
remptory rule of law, and the petitioner, 
cannot obtain the aid of this Court to es- 
tablish his right as the executor’ under 
the alleged will so long he is not able to 
produce the probate of the will before 
this Court. Of course the want of a pro- 
bate may not affect his right as the exe- 
cutor under the will, but if he seeks the 
aid of any court of law to establish any 
of the rights of an executor under the 
will, the court will not come to his aid 
till he does not produce the probate of 
the will. That being the well settled po- 
sition of law, and as the petitioner’s pra- 
yers before this Court are all based on 
his alleged right as the executor of the 
will this Court cannot grant his prayer 
at this point of time. Moreover, on the 
factual side also it is seen that the alleg- 
ed will, under which the petitioner claims 
to be an executor, is being contested in 
the High Court of Calcutta in all its as- 
pects including its genuineness, the testa- 
ter’s authority, competency and capacity 
to will away the property mentioned 
therein and the legality and/or the pro- 
priety of the appointment of the execu- 
tor. On that consideration and because of 
the peremptory provision of Section 213 
of the Act, the prayer of the petitioner 
for a direction of this Court to opposite 
party No. 1 to grant renewal of the min- 
ing leases in favour of the petitioner can- 
not be granted. The decisions reported in 
AIR 1954 Pat, 175 (Ramcharan Singh v, 
Dharohar Kuer) and AIR 1960 Andh Pra 


273 (V. Sı. S, Narasayyamma y: Andhra 
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Bank Ltd.) cited by the counsel for the 
petitioner are of no avail or help to the 
petitioner. 


In the Patna decision, the point for 
consideration was whether Article 142 or 
Article 120 of the old Limitation Act ap-- 
plied to a suit filed by an executor for 
declaration of his right to possess the 
property under the will. While dealing 
with the said question, the provisions of 
sections 211 and 213 were incidentally 
dealt with and it was held that as vest=- 
ing of the property took place immedi- 
ately after the testator’s death, the limi- 
tation to file a suit would run from the 
date of vesting. The observation in para- 
graph 11 of that decision that ‘Under 
Section 213 a right as executor or legatee 
cannot be established in a Court of Jus— 
tice unless probate of the will or letters 
of administration in respect of the wilh 
have been obtained” squarely supports: 
the view taken by me in this case, 


In the decision reported in AIR 1960 
Andh Pra 273 (supra) one of the points 
for consideration was whether a person,,. 
after accepting the office of an executor 
under a will, can file a suit as heir of 
the testator, alleging therein that he di 
not accept the will or the office of an: 
executor under that will, and he is en- 
titled to file a suit merely as an heir of 
the testator as if on intestacy. While- 
dealing with that poifit the provisions of 
Sections 211 and 213 were referred to- 
and the above point was decided in the- 
negative. There is nothing in this or im 
the above Patna High Court decision sug- 
gesting anything contrary to the above 
view taken by me in this case, 


10. On hearing the counsel appearing; 
for the parties and in view of the settled 
position of law and the facts and circum-}i 
stances of the case as discussed above, 
I hold that the petitioner cannot seek they 
aid of this Court at this point of time for“ 
the reliefs claimed by him. 


Accordingly, O.J.C. Nos. 407 and 408 of: 
1976 are dismissed, 

O.J.C, Nos. 1526 & 1527 of 1978: 

11. Sundarlal Sarda, who is undis— 
putedly the eldest son of late Baijnath 
Sarda, is the petitioner in these two- 
cases, He asks for an appropriate writ, 
order or direction of the nature of a writ’ 
of mandamus and/or otherwise calling- 
upon opposite party No. 1 to execute the: 
formal deed of lease, in terms of the or- 
der of the Central Government dated 
17-12-1968 and the direction of this Court 
in O,J,C. Nos, 30, 123 and 124 of 1965, ia- 
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favour of this petitioner in his represen- 


etative capacity representing all the re-- 


corded lessees or their heirs and lineal 
«descendants, subject to the result of the 
‘Probate Proceeding No. 162/74 pending in 
“the Calcutta High Court and the Title 
"Suit No. 19/74 pending before the Sub- 
«ordinate Judge, Chaibasa, 


In these two writ petitions it is also 
prayed that Niranjan Patnaik, opposite 
party No, 3, be restrained from interfer- 
ing with the operation and possession of 
the said mines by the Hindu Undivided 
Family. 


12. The petitioner’s case, in short, in 
‘these two cases is as follows:— 


The mining properties in question con- 
stituted a part of the ancestral or the 
“Hindu undivided family property or the 
coparcenary thereof. The rights in rela- 
‘tion to the said mining leases were duly 
recognised by virtue of and under the 
judgment and order of this Court in 
‘OS.C. Nos. 30, 123 and 124 of 1965 and 
also by the orders passed by the Central 
“Government on 17-12-68, and that being 
so the State of Orissa and its officers in 
‘the Mining Department are bound by the 
aforesaid judicial and quasi-judicial or- 
«ders, and are bound to renew the leases 
in favour of Baijnath Sarda and/or the 
‘theirs and his lineal descendants consti- 
tuting the Hindu undivided family. As 
the State of Orissa and the Mining autho- 
-ities are bound in law to obey, follow 
and comply with the judgment and or- 
ders made by this Court and by the 
«Central Govt., and they are not comply- 
ing with the said directions, which were 
of a mandatory nature, this Court ought 
-to direct the State of Orissa to execute a 
‘formal deed of lease in favour of the 
‘petitioner in his representative capacity 
of the recorded lessees or in the names 
-of all the heirs and lineal descendants 
-of the recorded lessees, 


. 18. As stated earlier, Kanhialal Sarda, 
the other son of late Baijnath Sarda (pe- 
tioner in O.J.C. Nos. 407 and 408 of 1978), 
‘thas come forward with a registered will 
allegedly executed by late Baijnath 
‘Sarda, and on the allegation that he is 
the executor under the said will he has 
asked the Calcutta High Court to grant 
‘probate of the said will and has prayed 
in this Court to direct the State Govern- 
ment to grant the Mining leases in his 
favour as stated earlier. That probate 
proceeding (No. 162/74) is pending and 
is contested in all its aspects as stated 
above by this petitioner and many others, 
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. Opposite parties 7, 9, and 13 in O.J.C. 
No. 1526/78 have filed a partition suit 
(T.S. No. 19/74) in the Court of the Sub- 
ordinate Judge, Chaibasa inter alia pray- 
ing for partition of the immovable pro- 
perties and assets of the joint family in- 
cluding the two mines in question. They 
in that suit challenge the validity and 
genuineness of the will allegedly execut- 
ed by late Baijnath Sarda and the pre- 
vious partition and the partership alleg- 
ed to have been made amongst the mem- 
bers of the family. The plaintiffs in that 
suit have prayed for an ad interim in- 
junction against Kanhialal Sarda, who is. 
a defendant in that suit, restraining him 
from entering into any contract, in his 
individual capacity or as an executor of 
the will-of late Baijnath Sarda, for sup- 
ply of iron ores to M.M.T.C. of India Ltd. 
or anybody else from the suit mines 
pending the disposal of the suit. In this 
Court Sundarlal’s prayer is opposed on: 
the ground that he cannot represent, as. 
prayed for by him, all the heirs and suc- 
cessors of late Hiralal Sarda or late Baij~- 
nath Sarda, as on the partition dated: 
22-10-1949, the deed of settlement dated. 
5-4-1847 and on the filing of the parti- 
tion suit the coparcenary has come to an 


end, and neither in law nor in fact there 


exists any joint Hindu undivided family 
amongst the heirs and successors of late 
Hiralal Sarda and late Baijnath Sarda 
which the petitioner could represent at 
present and ask for renewal of the lease 
on that basis. 


14. It is evident from the above and 
from the submissions made by the coun- 
sel appearing for all the parties that the 
parties have been in litigating terms 
since a long time, and petitioner Sundar- 
lal and Kanhialal, the petitioner in the 
other two cases, and some other heirs of 
late Hiralal Sarda and late Baijnath 
arda have been very seriously contest- 
ing each other’s claim in respect of the 
mining leases in question. The outcome of 
the partition suit is not known. The pe- 
tioner’s right to represent the other mem- 
bers of the family is very severely con- 
tested on various grounds. Considering 
the facts and circumstances of the case 
we, in exercise of our extraordinary ju- 
risdiction in these cases do not feel inc- 
lined to direct the State of Orissa to re- 
new the mining leases in question in fa- 
vour cf the petitioner in these two writ 
petitions or for the matter of that in fa- 
vour of any other person. However, any 
cf the parties concerned may move the 
Calcutta High Court in the said probate 
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proceeding to conan an administrator of 
the estate of late Baijnath Sarda under 
the- - provision of Section 247 of the Suc- 
cession Act in order to protect the pro- 
perty from waste and ruination, and to 


safeguard, as far as possible, the right- 


and interest of the ultimate successful 
party in the abovementioned litigations. 

15. On the above discussions and con- 
siderations O.J.C. Nos. 1526 and 1527 of 
1978 are also dismissed. 

16. In the result, all these four writ 
petitions are dismissed. The petitioners 
in these cases shall each pay Rs. 200/- 
(rupees two hundred) as costs to the State 
of Orissa, opposite party No. 1, in these 
writ petitions. 

17. Petitions, if any, in respect of the 
renewal of the mining leases in question 
pending before the State Government or 
before any other authorities, may be dis- 
posed of on their own merits. 

J. K. MOHANTY, J.:— I agree. 

Petitions dismissed. 
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P. K. MOHANTI, J. 
Bhagaban Prasad Das, Appellant v. 


- Narayan Prasad Das, Respondent. 


Second Appeal No. 243 of 1976, D/- 
L3-12-1979.* 


Orissa Consolidation of Holdings and 
Prevention of Fragmentation of Land 
Act (21 of 1972), Ss. 4 (4), 3 (1) — Abate-- 
ment of suit — Suit for permanent in- 
junction involving question of title — 
Commencement of consolidation a aa 
ings —. Suit abates. 


Plaintiff filed a suit for sermanedt in- 
function restraining the defendant from 
interfering with plaintiff’s possession of 
land. The defendant claimed that the 
land was settled upon him. During pen- 
dency of appeal against the decree pass- 
ed by lower Courts, the consolidation 
proceedings commenced, : 


Held, though the suit was for perma- 


nent injunction, it involved the questions 
‘relating to right and interest of the 


plaintiff which the court must adjudicate 
upon before granting a decree for per- 
manent injunction, Therefore though a 


suit for permanent injunction as such 


has not been expressly referred to in 
5. 4 (4), the suit would stand abated. 
(Para 6) 


' *Against order of S. K. Behera, Sub-J., 


Puri, D/- 5-7-1976. 


LW/AX/G741/79/DVT. 
1980 Orissa/3 III G—23 
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R. K. Mohapatra and A. Misra, for Ap- 
pellant; Y. S. N. Murty, for Respondent. 


JUDGMENT:— The .second appeal is 


‘by the defendant against a decree of 


affirmance arising out of a suit for per- 
manent injunction. . 

2 The plaintiff's case was that the 
suit lands originally belonged to the par- 
ties and their brother Gangadhar Das 
and were amicably partitioned by a re- 
gistered deed dated 30-4-53. After parti- . 
tion, Gangadhar sold away the proper- 
ties, which fell to his share, to one 
Shankar. Padhan who, in his turn, sold 
away the same to the plaintiff by a sale 
deed dated 26-3-58. The plaintiff claimed 
to be in possession of the suit lands from 
the date of his purchase. The defendant 
having threatened him with dispossession, 
he came to Court for a permanent in- 
junction restraining the defendant from 
interfering with his possession. 

3. The defendant claimed to be the 
absolute owner in respect of the suit 
lands. His contention was that after vest- 
ing of the estate in the State of Orissa 
under the Orissa Estates Abolition Act, 
he applied for rent settlement and in 
claim case No. 6770 of 1963-64 the entire 
suit plot was settled with him. 

4. The trial court held that the suit 
lands were settled with the defendant 
by mistake and that the plaintiff has been 
in possession of the same. The appellate 
court held that though the. plaintiff did 
not prefer any claim for settlement of 
the lands in his favour, yet he has been 
in possession as a trespasser; but the de- 
fendant not having acquired any title to 


the suit lands, the plaintiff could resist 


him from getting into possession. Upon 
such findings, the decree for permanent 
injunction passed by the trial court was 
confirmed. 


5. During the pendency of this appeal, 
a notification- under Section 3 (1) of the 
Orissa Consolidation of Holdings and 
Prevention of Fragmentation of Land 
Act, (Act 21 of 1972) was published in 
the Orissa Gazette and the suit lands 
were brought under the consolidation 
operation. e g 


- &. The facts of the case as narrated 
above, would show that though the suit 
is clothed in the garb of a simple suit 
for permanent injunction, yet it involves 
questions relating to right and interest. 


-The plaintiff has to get rid of the cloud 


which has settled'on his title by the 


- gettlement of the lands in favour of the 


defendant, Though- a suit for permanent 
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injunction as such has not been express- 
ly referred to in Section 4 (4) of the Act 
21 of 1972, yet in the present case the 
Court will have necessarily to adjudicate 
upon the right or interest of the plaintiff 
having regard to the claim of the defen- 
dant, before granting a decree for per- 
manent injunction, Therefore, by virtue 
of Section 4 (4) of the Act the suit shall 
stand abated. 


7. In the result, the suit, out of which 
this appeal arises, stands abated under 
Section 4 (4) of Orissa Act 21 of 1972, 
the decisions of the courts below being 
set aside, 

Suit abated, 
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R. N. MISRA AND N. K. DAS, JJ. 


Malli Bewa, Appellant v. Natabar Naik 
and others, Respondents. 


First Appeal No. 155 of 1972, D/- 8-11- 
1979.* g 


(A) Succession Act (1925), Ss. 276 and 
283 —- Application for probate — Burden 
of proof — Law applicable and principles 
to be borne in mind in dealing with such 
application laid down in AIR 1977 SC 74, 
Reiterated., 


The testatrix a rustic lady still in her 
late thirties, became the sole heir of her 
husband’s property in 1964. B and N her 
first cousins who were living in the same 
village stepped in to look after K and 
the management of her properties and 
certain court litigation in which she was 
involved. A time came when apart from 
N, K had no other person to look up to. 
In this background the alleged will came 
to be executed on 9-9-1966 devising her 
entire properties in favour of N. There 
were several suspicious circumstances 
surrounding the execution of the docu- 
ment, On the application of N as the pro- 
pounder and sole-legatee under her will, 
a probate and letters of administration 
were granted to N an appeal; 


Held that bearing in mind the law and 
the principles in dealing with such appli- 
cation, propositions 4 to 6 laid down in 
AIR 1977 SC 74 were directly. applicable 
and it was for the propounder to explain 
the suspicious circumstances and satisfy 
the judicial conscience -that the alleged 
will was the last testament of the testa- 


*Against order of P. K. Mohanty, Dist. J., 
Cuttack, D/- 29-3-1972. 


- LW/LW/G195/79/KSB 
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trix which the propounder failed to do. 
Clearing the suspicious circumstances ta 
the satisfaction of the Court where such 
circumstances exist, is within the fold 
of initial onus and until that has been 
done, probate is not available. AIR 1972 
SC 2296 and AIR 1977 Punj and Har 123, 
Dist. (Paras 6, 9) 


(B) Succession Act (1925), S. 299 — Ap- 
peal against grant of probate and letters 
of administration —- District Judge fail- 
ing to discharge its duty —- Error of law 
— Grant vacated. 

Held on facts that the trial Judge lost 


sight of the suspicious circumstances at- 
tending the execution of the will and 


` their effect and fell into an error of law 


and also failed to discharge the duty that 
lay on the Court while granting probate 
of the will. As the High Court was not 
Satisfied that the alleged will was the 
last will of the testatrix the application 
Should be dismissed by vacating the 
judgment of the trial Court. 
(Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 63 6 
AIR 1977 SC 74 6, 8, 9 
AIR 1977 Punj & Har 123 g 
AIR 1974 SC 1999 6 
AIR 1972 SC 2296 9 
AIR 1965 SC 354 6 
AIR 1964 SC 529 6, 9 
AIR 1962 SC 567 6 
AIR 1959 SC 443 6 
AIR 1951 Orissa 236 6 
N. Mukherjee and B. Rautra, for Ap- 
pellant; M. Patra, for Respondents. 


R. N. MISRA, J. :— Defendants 1 and 
2 have challenged the decision of the 
learned District Judge of Cuttack grant- 
ing Letters of Administration with a copy 
of the Will annexed in favour of the 
plaintiff. During the pendency of the 
appeal, defendant No. 1 appellant died and 
her name has been deleted without any 
substitution by order No. 14 dated 28-11- 
1974. The sole plaintiff-respondent hav- 
ing died, his legal representatives have 
been brought on record as respondents. 


2. One Panu Khuntia had two sons 
Damei and Nidhi. Damei’s grandson is 
Madhusudan (defendant No. 2), Nidhi 
had a daughter Malli (defendant No. 1) 
and two sons Radhashyam and Bala- 
krishna. Radhashyam’s widow Kamala 
was the testatrix. Balakrishna pre-deceas- 
ed Radhashyam leaving behind a daugh- 
ter Shakuntala. Radhashyam died in 1964 
while living separate from his brother. 
Malli had married away. Kamala was 
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in her late thirties when she became a 
widow. Birakishore (P. W. 1) and Nata- 
. bar (plaintiff) are first cousins. The 
testatrix got involved in certain litiga- 
tions and the two cousins looked after 
the same. Natabar became a God-brother 
of Kamala and started looking after the 
properties of Kamala. Natabar applied 
for Letters of Administration claiming 
that Kamala had left behind an unre- 
gistered Will dated 9-8-1966 in his 
favour in respect of her entire proper- 
ties to the exclusion of her husband’s 
sister Malli and Madhusudan, 


3. In the application for grant of Let- 
ters of Administration, defendants 1 and 
2 were shown as distant relations of the 
testatrix. They appeared and entered 
caveat contending that the Will had not 
been duly executed nor was genuine. 
On a blank paper with the left-hand 
thumb impressions and signatures of 
Kamala, the Will had been subsequently 
written out. Kamala is alleged to have 
died an unnatural death on 26-8-1967. 
Though she lived for more than a year 
from the time of alleged execution, steps 
were not taken to register the document, 


4. At the trial, five witnesses were 
examined in support of the application by 
the plaintiff: he himself as P.W. 5; the 
scribe Chintamani as P.W. 2; two attest- 
ing witnesses Gopal and Haladhar as 
P.Ws. 3 and 4 respectively and Bira- 
kishore, the first cousin of the plaintiff 
as P.W. 1. The alleged unregistered Will 
was marked as Ext. 1. The second defen- 
dant was examined as D.W. 1 and a 
neighbour was examined as D.W. 2. 
Some documents were also exhibited on 
the side of the defendants. 


5. The learned District Judge ruled 
out the defence plea, held that the Will 
was genuine and duly executed and 
granted Letters of Administration annex- 
ed with the Will. In this appeal, the 
grant of Letters of Administration has 
been assailed. 


6. The onus of proof of a Will is ad- 
mittedly on the propounder. The weighty 
observations of Gajendragadkar, J. as 
the learned Judge then was, in the case 
of H. Venkatachala Iyengar v. B. N. 
Thimmajamma, AIR 1959 SC 443, may 
usefully be quoted before we enter into 
the facts of the present case. The learn- 
ed Judge observed:— 

“What is the true legal position in the 
matter of proof of Wills? It is well known 
that the proof of Wills presents a recur- 
ting topic for decision in Courts and 
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there are a large number of judicial pro- 
nouncements on the subject. The party 
propounding a Will or otherwise making 
a claim under a Will is no doubt seek- 
ing to prove a document and. in decid- 
ing how it is to be proved, we must in- 
evitably refer to the statutory provisions 
which govern the proof of documents. 
Sections 67 and 68, Evidence Act are re- 
levant for this purpose. Under S. 67 if 
a document is alleged to be signed by 
any person, the signature of the said 
person must be proved to be in his hand- 
writing and for proving such a hand- 


. writing under Ss. 45 and 47 of the Act 


the opinions of experts and of persons 
acquainted with the handwriting of the’ 
persons concerned are made relevant. 
Section 68 deals with the proof of the 
execution of the document required by 
law to be attested; and it provides that 
such a document shall not be used as 
evidence until one attesting witness at 
least has been called for the purpose of 
proving its execution. These provisions 
prescribe the requirements and the na- 
ture of proof which must be satisfied by 
the party who relies on a document in 
a Court of law. Similarly, Ss. 59 and 63 
of the Indian Succéssion Act are also re- 
levant. Section 59 provides that every 
person of sound mind, not being a minor, 
may dispose of his property by Will and 
the three illustrations to this section - 
indicate what is meant by the expression 
a person of sound mind in the context. 
Section 63 requires that the testator 
Shall sign or affix his mark to the Will 
or it shall be signed by some other per- 
son in his presence and by his direction 
and that the signature or mark shall be 
so made that it shall appear that it was 
intended thereby to give effect to the 
writing as a Will. This section also re- 
quires that the Will shall be attested by 
two or more witnesses as prescribed. 
Thus the question as to whether the 
Will set up by the propounder is proved 
to be the last Will of the testator has to 
be decided in the light of these provi- 
sions. Has the testator signed the Will? ° 
Did he understand the nature and effect 
of the dispositions in the Will? Did he 
put his signature to the Will knowing 
what it contained? Stated broadly it is 
the decision of these questions which 
determines the nature of the finding on 
It 
would prima facie be true to say that 
the Will has to be proved like any other 
document except as to the special re- 


quirements of attestation prescribed by 
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S. 63 of the Indian Succession Act......” 
The learned Judge again pointed out:— 

“However, there is one important fea- 
ture which distinguishes Wills 
other documents. Unlike 


ments the Will speaks from the death 
of the testator, and so, when it is pro- 


pounded or produced before a Court, the 


testator who has already departed the 
world cannot say whether it is his Will 
or not; and this aspect naturally intro- 
duces an element of solemnity in the 
decision of the question as to whether 
the document propounded is proved io 
be the last Will and testament of the 
departed testator. Even so, in dealing 
with the proof of Wills the Court will 
_ start on the same enquiry as in the case 
of the proof of documents, The propoun- 
der would be called upon to show by 
satisfactory evidence that the Will was 
signed by the testator, that the testator 
at the relevant time was in a sound and 
disposing state of mind, that he under- 
stood the nature and effect of the dis- 
positions and put his signature to the 
document of his own free will. Ordi- 
narily when the evidence adduced in 
support of the Will is disinterested, 
satisfactory and sufficient to prove the 
sound and disposing state of the testa- 
tor’s mind and his signature as required 
by law, Courts would be 
’ making a finding in favour of the pro- 
pounder. In other words, the onus on 
the propounder can be taken to be dis- 
charged on proof of the essential facts 
just indicated.” 


Having said so, the learned Judge conti- 
nued to further observe:— 


“There may, however, ‘be cases in 
which the execution of the Will may be 
surrounded by suspicious circumstances. 
The. alleged signature of the testator 
may be very shaky and doubtful and 
evidence in support of the propounder’s 
case that the signature in question is the 
signature of the testator may not. re- 
move the doubt created by the appear- 
ance of the signature; the condition of 
the testator’s mind may appear to be 
very feebly and debilitated; and evi- 
dence adduced may not succeed in re- 
moving the legitimate doubt as to the 
mental capacity of the testator; the dis- 
positions made in the Will may appear 
to be unnatural, improbable or unfair in 
the light of relevant circumstances; or, 
the Will may otherwise indicate that the 
said dispositions may not be the result 
of the testator’s free will and mind. In 


~ 
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from, 
other docu-. 


justified in 


- of the Privy Council. 


AIR 


such cases the Court would naturally 
expect that all legitimate suspicious 
should be completely removed before 
the document is accepted as the last Will 
of the testator. The presence of such 
suspicious circumstances naturally tends 
to make the initial onus very heavy; 
and, unless it is satisfactorily discharged, 
Courts would be reluctant to treat the 
document as the last Will of the testa- 
tor. It is true that, if a caveat is filed al- 
leging the exercise of undue influence, 
fraud or coercion in respect of the ex- 
ecution of the Will propounded, such 
pleas may have to be proved by the 
caveators; but, even without such pleas 
circumstances may raise a doubt as to 
whether the testator was acting of his 


own free will in executing the Will, and 


in such circumstances, it would be a 
part of the initial onus to remove any 
such legitimate doubts in the matter.” 
(The underlinings are ours) 
In paragraph 21 of the Judgment, it. was 
again pointed out that if it is shown that 
the propounder has taken a prominent 
part in the execution of the Will and 
has received substantial benefit under it, 
that itself is generally treated as a sus- 
picious circumstance attending the ex- 
ecution of the Will and the propounder 
is required to remove the said suspicion . 


by clear and satisfactory evidence. 


A four-Judges Bench of the Supreme 
Court in the case of Rani Purnima Debi 
v. Kumar Khagendra Narayan Deb, AIR 
1962 SC 567; a five-Judges Bench in the 
case of Shashi Kumar Banerjee v. Su- 
bodh Kumar Banerjee, AIR 1964 SC 529; 
a Division Bench in the case of Ram- 
chandra Rambux v. Champabai, AIR 
1965 SC 354; two three-Judges Benches, 
one in the case of Surendra Pal v. Dr, 
(Mrs.) Saraswati Arora, AIR 1974 SC 
1999, and the other in the case of Beni 
Chand v. Smt. Kamla Kunwar, AIR 
1977 SC 63, have also accorded approval 
to the observations we have referred to 
above. It would not, therefore, be wrong 
to say that the proposition indicated in 
Venkatachala Iyengar’s case (AIR 1959 
SC 443) has stood the test of time and 
judicial opinion on the point appears to 
have been unanimous. The view of the 
Supreme Court seems also to be in ac- 
cord with that of the Judicial Committee 
A Bench of this 
Court in the case of Nilambar Bewa v. 
Fagu Prusty, AIR-1951 Orissa 236, fol- 


-lowing a number of English and Privy 


1980 


Council decisions had stated the law on 
the point in the same way. In yet . an- 
other recent decision of the Supreme 
Court in the case of Smt. Jaswant Kaur 
‘vy. Smt. Amrit Kaur, AIR 1977 SC 74, the 
learned Chief Justice speaking for the 
Court has pointed out:— 


“In cases where the execution of a 
Will is shrouded in suspicion, its proof 
ceases to be a simple lis between the 
plaintiff and the defendant. What, gene- 
rally is an adverse proceeding be- 
comes in such cases a matter of the 
court’s conscience and then the true 
question which arises for consideration 


is whether the evidence led by the pro- 


pounder of the Will is such as to satisfy 
the conscience of the court that the Will 
was duly executed by the testator. It is 
impossible to reach such satisfaction un- 
less the party which sets up the Will 
offers a cogent and convincing explana- 
tion of the suspicious circumstances sur- 
rounding the making of the Will.” 
The learned Chief Justice summarized 
_ the propositions of Gajendragadkar, J., in 
the earlier decision of the Court thus:— 
“1, Stated generally, a Will has to be 
proved like any other document, the 
test to be applied being the usual test 
of the satisfaction of the prudent mind 
in such matters. As in the case of proof 
of other documents, so in the case of 
proof of Wills, one cannot insist on 
proof with mathematical certainty. 


“2. Since Section 63 of the Succession 
Act : requires. a Will to be attested, ` it 
cannot be used as evidence until, as re- 
quired by Section 68 of the Evidence 
Act, one attesting witness at least has 
been called for the purpose of proving 
its execution. if there be an attesting 
witness alive, and subject to the process 
of the court and capable of giving evi- 
dence. 


3. Unlike other documents, the Will 
speaks from the death of the testator 
and therefore the maker of the Will is 
never available for deposing as to the 
circumstances in which the Will came 
to be executed. This aspect introduces 
an element of solemnity in the decision 
of the question whether the document 
propounded is proved to be the last Will 
and testament of the testator. Normally, 
the onus which lies on the propounder 
can be taken to be discharged on proof 
of the essential facts which go into the 
making of the Will. 

4. Cases in which the execution of the 
Will is surrounded by suspicious cir- 
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cumstances stand on a. different footing. 
A shaky signature, a feeble mind, and 
unfair and unjust disposition of property, 
the propounder himself taking a leading 
part in the making of the Will under 
which he receives a substantial benefit 
and such other circumstances raise sus- 
picion about the execution of the Will. 
That suspicion cannot be removed by 
the mere assertion of the propounder 
that the Will bears the signature of the 
testator or that the testator was in a 
sound and disposition state of mind and 
memory at the time when the Will was 
made, or that those like the wife and 
children of the testator who would nor- 
mally receive their due share in his 
estate were disinherited ‘because the 
testator might have had his own reasons 
for excluding them. The presence of 
suspicious circumstances makes the ini- 
tial onus heavier and therefore, in cases 
where the circumstances attendant upon 
the execution of the Will excite the sus- 
picion of the Court, the propounder must 
remove all legitimate suspicions before 
the document can be accepted as the 
last Will of the testator. 


5 It is in connection with Wills, the 
execution of which is surrounded by 
suspicious circumstances that the test of 
satisfaction of the judicial conscience 
has been evolved. That test emphasises 
that in determining the question as to 
whether an instrument produced before 
the court is the last Will of the testator, 
the court is called upon to decide a 
solemn question and by reason of suspi- 
cious circumstances the court has to be 
satisfied fully that the Will has been 
validly executed by the testator. 


6. If a.caveator alleges fraud, undue 
influence, coercion etc. in regard to the 
execution of the Will, such pleas have 
to be proved by him; but even in the 
absence of such pleas, the very circum- 
stances surrounding the execution of the 
Will may raise a doubt as to whether 
the testator was acting of his own free 
will, And then it is a part of the initial 
onus of the propounder to remove all 
reasonable doubts in the matter.” 


The aforesaid propositions succinctly 
indicate the law applicable to probate of 
Wills and we do not think it is necessary 
any longer to look for other authorities 
or attempt to cull out the principles to 
be borne in mind while dealing with an 
application for probate. 


7. We may now briefly recapitulate 
the circumstances in which the alleged 
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Will in this case came to be executed. 
Radhashyam died in a separated state 
some time in 1964 leaving behind 
Kamala, the testatrix — a rustic lady 
still in her late thirties — as the sole 
heir. Balakrishna, the only brother of 
Radhasyam, had _ predeceased him. 
Radhashyam’s only sister Malli had mar- 
ried away. There was none to look after 
Kamala. Birakishore Naik (P.W. 1) and 
Natabar Naik (P.W. 5) — the later be- 
ing the propounder and the sole legatee 
under the Will — were first cousins still 
joint in property and lived in the same 
village. They stepped in to look after 
Kamala’s convenience as also her pro- 
perties taking advantage of the fact that 
she had no near relation to look after 
her affairs. Certain litigations in which 
Kamala came to be involved were look- 
ed after by P.W. 1. He even appeared as 
a witness in support of her cause and 
started cultivating her properties. Nata- 
bar gradually came close and became a 
God-brother of Kamala. A time soon 
came when apart from Natabar, Kamala 
had not other persons to look up to. In 


this background the alleged Will came 
to be executed on $-8-1966. 
8. The circumstances which appear 


to be suspicious may now be catalogued: 

(i) In the Will (Ext. 1), two pens ap- 
pear to have been used for scribing the 
document. Up to the 5th line, the writ- 
ing is with a thick pen and the rest of 
it is with a fine one. There is no expla- 
nation for this feature. ” 

(ii) The Will is on a eartridge paper 
with thumb impressions and signatures 
of Kamala. Admittedly Kamala is semi- 
literate and can appropriately be classed 
as a rustic woman. She has lent her 
thumb impressions as also her signatures 
at two places on the document, The de- 
fence theory was that a blank paper 
with her L.T.I. and signature had been 
taken for some other purpose and has 
been converted into the impugned docu- 
ment, - 

(iii) The scribe (P.W. 2) has stated 
that according to the prevailing practice 
when a document is . executed by an 
illiterate person, the executants thumb 
mark is taken in such a way that it 
would touch the writing of the docu- 
ment. In the impugned document that 
has not been done and no explanation 
has been furnished for the deviation. 

(iv) No certificate has been appended 
in the document that the contents had 
been read over and explained to the ex- 
ecutant and after fully understanding 
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the same she had lent her signatures 
and thumb impressions. Usually such a 
certificate is given even in the absence 
of compliance. In the instant case, the 
scribe has come forward to say that he 
had actually read over and explained 
the contents of the document, but no 
acceptable explanation for the absence 
of the endorsement has been given. The 
scribe’s explanation is that there was 
only one cartridge paper and as the 
document was written out, there was no 
space left for endorsing the certificate. 
This is not correct because on the mar- 
gin such a certificate could have been 
given. There could even be no objection 
for the certificate being given on the 
reverse. 


(v) If Kamala was semi-literate, she 
could have put the date of execution 
below her signature. The same has also 
not been given. It may be pointed -out 
here that there were previous litigations 
in which blank papers with Kamala’s 
signature may have been taken, The 
learned District Judge discarded this 
theory by finding two signatures and 
two L.T.Is. in the paper. Keeping in view 
the domineering position which Nata- 
bar or P.W. 1 had been occupying vis-a- 
vis Kamala and the fact that there were 
litigations where P.W. 1 was acting on 
her behalf, it is indeed difficult to rule 
out the blank paper theory. The fact 
that Kamala has not put the date of ex- 
€cution goes in line with the submission 
of the defendants that a blank paper 
may have been converted into the alleg- 
ed Will. 


(vi) P.W. 2 who claims to be the scribe 
is not a licensed one. He seems to be a 
stranger to Kamala and in fact had 
never visited her house earlier. He has 
not clearly stated as to who called him 
on the date in question. He admits that 
Natabar is known to him for 10 to 15 
years. In the circumstances, it would be 
reasonable to hold that Natabar and not 
Kamala had called P.W. 2 for the pur- 
pose. 

(vii) The scribe has stated that he had 
taken a single cartridge paper for the 
purpose of scribing the Will as he was 
of the view that one sheet would be 
enough. This again is a feature which 
goes to support the blank paper theory, 
namely that as one paper with signature 
and L.T.I. of Kamala was available, the 
same has been converted into, the im- 
pugned Will. The scribe made no enqui- 
ries from Kamala as to when she 


came a widow, if she had issues and 


be- ` 
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close relations and if the sole legatee 
Natabar was a relation. In normal cir- 
cumstances, a scribe would require these 
information for appropriately scribing 
the Will. In the circumstances, it ap- 
pears as if not Kamala, but Natabar 
briefed the scribe in the matter of ex- 
ecution of the document, 


(viii) No draft was prepared and the 
Will was straight off written out. The 
scribe does not seem to be very much 
adept in drafting of documents and in 
the absence of a draft, it is indeed dif- 
ficult to think of Ext. 1 to have been 
written out straight. 

(ix) Both P.W. 1 and Natabar (P.W. 5) 
were present at the time of execution of 
the Will. Natabar as admitted by P.W. 1, 
was a God-brother of Kamala. 

(x) Kamala had no independent legal 
advice in the matter of bequeathing the 
property by testamentary disposition. 

(xi) There is no explanation at all as 
to why the document was not registered 
even though Kamala was not ill and 
there was no impediment in getting the 
document duly registered. 

(xii) Of the two attesting witnesses 
P.W. 3 has become blind and, therefore, 
was incompetent to prove his signature 
or for the matter of that, appropriate 
attestation, P. W. 4, the other attesting 
witness, was a creditor of Natabar and 
had obtained a promissory note from 
Kamala one year after the death of her 
husband. Natabar paid the amount after 
it became barred by limitation, These 
are circumstances which go to show that 
P.W. 4 had other considerations to be- 
come interested in Natabar, the sole 
legatee. 

(xiii) The propounder was to receive 
the entire property under the will from 
the testatrix. As we have already indi- 
cated above, it is he whose hands were 
playing underneath for the entire move. 
The scribe suppressed the fact that Nata- 
bar was present at the time of scribing 
of the Will, P. W. 4 has, however, stated 
that Natabar was present. 

(xiv) Malli was quite a close relation, 
There is no evidence on record that 
Kamala ever looked for the assistance of 
Malli and Malli had declined to extend 
the same. It would be somewhat un- 
natural for Kamala to make no provi- 
sion for Malli and not even offer an ap- 
propriate explanation in the document 
as to why the entire property was be- 
ing given to Natabar, a stranger, in pre- 
ference, to close relations of the testa- 
trix’s husband, 
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The circumstances which we have 
catalogued above are some of the suspi- 
cious ones shrouding the execution of the 
document. Propositions 4, 5 and 6 indi- 
cated by the learned Chief Justice of the 
Supreme Court in Jaswant Kaur’s case 
(AIR 1977 SC 74) are directly applicable. 
It is for the propounder to explain these 
circumstances and satisfy the judicial 
conscience that the alleged Will was the 
last testament of the testatrix. 


9. Mr. Patra for the respondents con- 
tended that Kamala had been forsaken 
by her relations and Natabar had step- 
ped in as a willing friend and guide at 
the time of need. There was thus justi- 
fication for ignoring near relations and 
transferring the entire property to the 
benefactor after her own death. That 
justified the tenor of the Will in ques- 
tion. He next contended that once due 
execution and sound disposing power of 
the testatrix had been proved, the bur- 
den shifted to the persons who had en- 
tered caveat and in the absence of proof 
of the defence stand, probate could not 
be refused. This proposition does not re- 
present the law. In fact, the proposi- 
tions catalogued in the last of the 
Supreme Court decision (AIR 1977 SC 
74) clearly run counter to this assertion 
of Mr. Patra. He placed reliance on cer- 
tain observations of the Supreme Court 
in Shashi Kumar’s case (AIR 1964 SC 
529) and in the case of L. Chamanlal v. 
Smt. Ram Katori AIR 1972 SC 2296. In 
Shashi Kumar’s case the propositions of 
Gajendragadkar, J., were expressly ap- 
proved. That was a case where the testa- 
tor, aged about 97 had executed a will 
in favour of some of his sons. Opposi- 
tion came from two other sons and 
grandsons (sons of a predeceased son). 
The District Judge relied heavily on the 
feature that the testator had written the 
will in his own hand and made correc- 
tions therein all by himself as also on 
the fact that a contemporaneous docu- 
ment executed by the testator had been 
attested by one of the caveators. The en- 
tire decision turned on its own facts. The 
District Judge had granted probate and 
the reversal by the High Court was va- 
cated by the Supreme Court. No new or 
different principle was laid down. In the 
second case (AIR 1972 SC 2296) the tes- 
tatrix was an illiterate lady but on the 
evidence the court found that the docu- 
ment had been read over and explained 
to her and after intelligently following 
the terms, she had asked for alterations. 
The execution of the will had not been 
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disputed. at all... In these circumstances, 
the Court without attempting to lay 
down any abiding principle refused to 


” draw any adverse inference against due 


execution merely from the fact that the 
son-in-law who acquired no beneficial 
interest under the will was charged with 
the management of the property. 


Mr. Patra also placed reliance on a 
Single Judge decision of the Punjab & 
Haryana High Court in the case of Smt. 
Rajeshwari Rani Pathak v. Smt. Nirja 
Guleri AIR 1977 Punj & Har 123. Cer- 


tain observations made in the background. 


of the facts of the case appear helpful 
to Mr. Patra’s stand, but we do not 
think after the law laid down by the 
Supreme Court has been indicated, any 
useful purpose would be served by at- 
tempting an analysis of the judgment of 
the learned Single Judge. We may add 
that the facts of the Punjab case were 
peculiar and are poles apart. 

Clearing the suspicious circumstances 
to the satisfaction of the Court where 
such circumstances exist is within the 
fold of initial onus and until that has 
been done, probate is not available. 


10. Having given cur anxious conside- 
ration to the matter, we are of the defi- 
nite view that the learned Trial Judge 
lost sight of these suspicious circum- 
' {stances and their effect and fell into an 
‘yerror of law and also failed to discharge 
the duty that lay on the Court while 
granting probate of the Will. We are not 
in a position to hold that Ext. 1 is the 
last will of the testatrix. 

. 11. The appeal is allowed, the judg- 
ment of the learned District Judge is 
vacated and the application for grant of 
Letters of ‘Administration is dismissed 
with costs throughout. 

DAS, J.:— I agree, 

: Appeal allowed. 
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Kumarbar-bar Behera, Petitioner vy, 
Executive Engineer, P. H. Maintenance 
Division No. II, Bhubaneswar and an- 
other, Opposite Parties. 

Civil Revn. No. 395 of 1979, D/- 23-10- 
1979.“ 

(A) Arbitration Act (1949), 
Applicability — Unilateral 


Against order'of S. K. Patel, Sub-J., 
Bhubaneshwar, D/- 19- 6-1979. 


| KW/LW/F962/79/JDD . 


S. 33 — 
change in 
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agreement — However mo 
change in. arbitration clause — S. 32 
wouid not be attracted, o> 

Where an arbitration clause has been 
incorporated in an agreement between 
parties with the object of providing ma- 
chinery for the settlement of disputes 
arising in relation to or in connection with 
the contract to execute the work merely, 


by unilateral amendment of the valuá- 


tion of work the arbitration clause would 
not be affected, abrogated, invalidated or 
nullified and S. 33 of the Act would not 
be attracted. AIR 1974 SC 158, Foll. 
(Para 3) 
(B) Arbitration Act (1940), S. 2 (a)— 
Arbitration agreement — Validity of — 
Signature of parties — Whether essential. 


In order to constitute an arbitration 
agreement in writing it is not necessary 
that it should be signed by the parties. 
it is sufficient if the terms are reduced 
to writing and the agreement of the par- 


ties thereto is established. Case Law Re- 


ferred. (Para 4) 
(C) Constitution of India, Art, 299 (1) 
— Compliance of requirement of Article 
expressly and in strict accordance — 
Failure to — However substantial’ com- 
pliance evident — Failure would not in- 
validate the contract, AY 1969 Ori 274 
and AIR 1963 SC 1685, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1979) 47 Cut LT 499: AIR 1980 NOC 4 
AIR 1974 SC 158 32) 
(1969) 35 Cut ia 592: AIR 1969 Ori 274 


: 4, 5 
AIR 1963 SC BU . 4 
AIR 1963 SC 1685 4,5 
AIR 1955 SC 812 4 


R. K. Rath, for Petitioner: D. P. Moha- 
patra, Addl. Govt. Advocate, for Opposite 
Party No. 1. 

ORDER :—~ This Civil Revision is filed 
against the order dated 19-6-1979 of the 
Subordinate Judge, Bhubaneswar in 
Misc. Case No. 88/79 holding that there 
is no valid existence of an arbitration 
agreement between the parties and the 
arbitration proceeding pending before the 
Superintending Engineer, P. H. Circle, 
Berhampur, Ganjam (opposite party No. 
2) in this revision and also in the court 
below is null and void. 

2. The facts’ which are not disputed- 
by the parties are as follows :— 

The Executive Engineer, P. H. Mainte- 
nance . Division No. II, Bhubaneswar 
(opposite party No. 1) by his notice dated 
5-2-1974 called for a tender for the work 
“Flood damage repair -at Kuakhai' during: 


1980 © 
flood on 6th and 7th September”. - The 
work then was assessed at Rs. 47;000/- 
and odd. The tender submitted by the 
petitioner turned out to be the lowest, 
and it was accepted. On revised estimate 
of the work done later it was assessed 
at Rs. 26,837.65, and that was communi- 
cated to the petitioner on 22-4-74. After 
about 4 years the petitioner requested 
the Chief Engineer, Public Health, for 
appointment of an arbitrator to decide 
certain disputes arising between the par- 
ties in connection with the work in ques- 
tion, and the Chief Engineer by his 
order dated 30-3-1978 appointed Sri A. K. 
Patnaik, Superintending Engineer, P. H. 
Circle, Berhampur, Ganjam (opposite 
party No. 2) as the arbitrator in the case. 
The petitioner has filed his statement of 
claim before the arbitrator and has 
claimed Rs. 1,31,015.00 on that account. 
When the arbitration proceeding was in 
progress, opposite party No. 1 on 22-2-79 
filed a petition u/s. 33 of the Arbitration 
Act in the court below for a declaration 
that there was no valid agreement for 
arbitration -of disputes relating to the 
work in question between the parties, and 
so the arbitration proceeding before the 
arbitrator was null and void. The court 
below on hearing both the parties has 
allowed the petition in the terms men- 
tioned above. i l 


3. It is submitted by Mr. Rath, the 
learned counsel for the petitioner in this 
Court, that the decision of the court be- 
low is illegal as it is against the facts 
of the case and the materials on record. 
He submits that there was a completed 
contract between the parties and that the 
tender submitted by the petitioner in pur- 
suance of the Executive Engineer’s (op- 
posite party No. 1) notice dated 4-2-1974 
was the lowest and accordingly it was 
accepted by the concerned Superintend- 
ing Engineer on 26-3-1974. After the ac- 
ceptance of the tender, the agreement 
No. F2/S. E. of 1975-76 in the prescribed 
¥-2 agreement form was executed by the 
petitioner 
Engineer, -and thereafter written order 
was issued by opposite party No. 1 to 
the petitioner. to proceed with the work. 
Later on, a revised estimate of the work, 
was made unilaterally, and the original 
estimate of the work was amended and 
brought down to Rs.. 26,000/- and odd. In 
- this connection Mr. Rath drew my atten- 


_ tion to the F-2 agreement No. F2/S. E. 
_ of 1975-76, filed by opposite party No. 1 
in, the court below. At the top of this 
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F-2- agreement it is mentioned as fol- 
lows :—~ a 


“Tender has been accepted by the S. E., 

P. H.C. BBSR for Rs. 47,703.25 vide his 
letter No. 2372 dated 26-3-1974.” 
The name of the work in question is 
mentioned at page 3 of the said agree- 
ment. Against the heading "Date of writ- 
ten order to commence” in that page it 
is mentioned: “T.O. letter No. 2235 
dated 22-4-1974”. AIl the pages of that 
agreement have been signed by the peti- 
tioner. A signature with the date ‘26-3” 
is appended under the rubber seals of the 
Executive Engineer, Bhubaneswar, P. H. 
Division No. II, in all the pages of that 
F-2 agreement. 


3(a). Mr, Mohapatra, the learned Addl. 
Government Advocate for opposite party 
No. 1, however, states that the signature 
appended under the said rubber séal is 
not that of the Executive Engineer but 
of somebody else and so it cannot be 
Said that the said agreement was exe- 
cuted by both the parties, | 


3 (b). The said agreement in the pre- 
scribed printed form duly filled in with 
all ‘details of the work in question, was 
in the possession of the Executive Engi- 
neer and has been produced by opposite 
party No. 1. That bears the office seal of 
the Executive Engineer in all the pages. 
Somebody has signed underneath the rub- 
ber seals in all the pages. Opposite party 
No. 1 who filed this agreement form has 
nowhere stated that the said agreement 
was not executed or intended to be exe- 
cuted in respect of the work in question 
by or on behalf of the Executive Engi- 
neer, though the petitioner’s tender was 


_ accepted and he duly executed the said 


agreement and filed the same befcre the 
concerned Executive Engineer. The Chief 
Engineer while appointing the arbitrator 
(refers in his order directly to this parti- 
cular agreement No. 2, F-2/S. E. of 1975- 
76 and says that it was executed by the 
Executive Engineer, . 


3 {c). Another document which is a 
statement of “Estimated cost” of the 
work in question, which also was filed 
by opposite party No. 1 in the court be- 
low, shows that the lowest rate offered 
by the petitioner for the work in ques- 
tion was accepted. Letter No. 2372 dated 
26-3-1974, which is mentioned in the F~2 
agreement as.the letter by which the 
tender was accepted by the Superintend- 
ing Engineer, is also mentioned in red 
ink in the statement of “Estimated cost” 
very close to the above order of the 
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Superintending Engineer accepting the 
tender of the petitioner. It was mention- 
ed in the tender notice for the work in 
question, issued by the office of the Exe- 
cutive Engineer, P. H. Division No. Il, 
Bhubaneswar, that the contract would be 
drawn in P. H. D. F-2 contract forms, 
The Agreement Register filed by the op- 
posite party No. 1 in the court below 
shows that there was an agreement in 
F-2 form in respect of the work in ques- 
tion, and the petitioner’s offer to execute 
the work was accepted by the Super- 
intending Engineer, P. H. Circle, Bhu- 
baneswar as per his letter No. 2372 dated 
26-3-1974. The Executive Engineer him« 
self of course has not signed this parti- 
cular entry in that register, but some- 
one else has appended his signature just 
below the rubber seal affixed against 
this entry. 

3 (d). The letter of the Executive En- 
gineer dated 31-7-1974 to the petitioner 
shows that the work was executable un- 
der the F-2 agreement form. The letter 
dated 29-4-1974 of the Executive Engi- 
neer shows that the contractor for this 
work, i.e. the petitioner, “will be paid at’ 
the scheduled rate as per the terms of 
the agreement.” The agreement referred 
to therein cannot be any agreement other 
than the said F-2 agreement. The details 
of the work done in respect of the work 
in question have been shown- in the Mea- 
surement Book wherein the above work 
order mentioned in the F-2 agreement is 
referred to. That goes to show that the 
said work was executed in accordance 
with the work order mentioned in the 


~ 


- 


F-2 agreement, , 


3 (e). All the above documents were 
filed in court by the Executive Engineer, 
Opposite party No. 1 herein and the pe- 
titioner in the court below. On a perusal 
of the said documents and the copy of 
the Chief Engineer’s order appointing the 
arbitrator, communicated to the peti- 
tioner by Memo No. 9061 dated 30-3-1978 
under the signature of the Chief Engi- 
neer, it becomes evident that after the 
acceptance of the lowest tender submit- 
ted by the petitioner for the work in 
question the agreement No. F-2/S. E. of 
1975-76 was entered into between the 
parties in accordance with which the pe- 
titioner proceeded to execute the work. 
Of course a revised estimate of the work 
in question was later on made unilate- 
rally by the department and the original 
assessment of the work at Rs. 47,000/- 
and odd, as mentioned in the F-2 agree- 
ment and in the other relevant docu- 


AIR. 


ments, was reduced to Rs. 26,837.65. From 
the documents filed by the Executive En- 
gineer it appears that after the said re- 
vised estimate of the work, the contrac- 
tor was asked to sign a fresh agreement. 
The petitioner, as it appears, did not sign 
the agreement to execute the work as per 
the revised estimate. But the Measure- 
ment Book and other connected docu- 
ments show that the petitioner did some 
work in pursuance of the work order 
issued to him. 


It is not the case of the oppo- 
site party No. 1 that as the peti- 
tioner did not execute the later agree- 
ment on revised estimate he was not al- 
lowed to proceed with the work in ques- 
tion and/or that he did not do any work 
in that connection. Merely because the 
petitioner did not sign the later agree- 
ment it cannot be said that the aforesaid 
agreement No. F-2/S.E. of 1975-76 be- 
tween the parties is abrogated or an- 
nulled. As the original work was en- 
trusted to the petitioner to be executed 
in accordance with the terms and condi- 
tions of the said agreement, subsequent 
unilateral revision of the estimated 
amount for the work would not and 
could not put an end to or invalidate or 
nullify or efface the agreement. It takes 
two parties~-to put an end to an agree- 
ment. There is nothing on record to show 
that the said original agreement between 
the parties was actually put an end to 
by the parties or even by one of the par- 
ties at any point of time. There is nothing 
on record to show at the first sight that 
the previous agreement is void, fraudu- 
lent or invalid in any way. The validity 
of the revised estimate and the legal and 
factual effect of the same are matters 
arising out of or relating to the contract 
for the work in question and estimates 
thereof, and as per clause 23 of the ori- 
ginal agreement No. F-2/S. E. of 1975-76, 
the matters relating to the same can be 
agitated before the Arbitrator. Moreover, 
merely by the revised estimate of the 
work it can at best be said that the ori- 
ginal estimate of the work as shown in 
the agreement was revised and that por- 
tion of the agreement was amended. This 
appears to be the correct position, as 
even though no new agreement on the 
revision of the estimate was executed by 
the petitioner he was allowed to proceed 
with the work in question under the 


supervision. of the officers of the Works 
Department as is evident especially from 
the ‘Measurement Book’, 


1986 

- Therefore, merely because no 
new contract or agreement to 
execute the work for a lesser 


amount on the unilateral revision of the 
valuation of the work at a later stage by 
the Executive Engineer was not signed 
by the petitioner, it cannot be said that 
the original agreement for the work, exe- 
cuted by the petitioner on the accept- 
ance of his tender and on the entrust- 
ment of the work in question to him, be- 
‘came null and void or automatically 
ceased to have any effect. The arbitra- 
tion clause, ie. clause 23, in the origi- 
nal agreement between the parties has 
been incorporated with the object of pro- 
viding a machinery for the settlement of 
disputes arising in relation to or in con- 
nection with the contract to execute the 
work. Therefore, merely on the unilate- 
ral amendment of the valuation of the 
work, the arbitration clause is not any 
way affected, abrogated, invalidated or 
nullified. In this connection the observa- 
tion of their Lordships of the Supreme 
Court in paragraph 7 of the decision m 
Damodar Valley case (AIR 1974 SC 158) 
may be seen. 


4. The contention of the learned 
counsel appearing for opposite party 
No. 1 that there was no valid agreement 
between the parties as the Executive 
Engineer has not appended his signature 
to the above-mentioned original agree- 
ment No. F-2/S. E. of 1975-76 is without 
any substance. Admittedly tenders for 
the work in question were invited by the 
concerned Executive Engineer, The peti- 
tioner’s tender for this work was the 
lowest. From the ‘Statement of estimated 
cost filed by the Executive Engineer in 
the court below and from other docu- 
ments on record it is evident that the 
petitioner’s tender for the work was ac- 
cepted by the Superintending Engineer, 
and the above mentioned F-2 agreement 
form in respect of the work was duly 
executed by the petitioner and submitted 
to the officers concerned, which is evi- 
dent from the fact of its production in 


court by opposite party No. 1. The said- 


agreement form bears the rubber seal of 
the relevant Executive Engineer with the 
signature of somebody put under the said 
rubber seal. The said agreement remain- 
ed in the custody of the relevant Execu- 
tive Engineer. The petitioner proceeded 
to execute the work under the super- 
vision of the men and officers under the 
Executive Engineer. The latter produced 
the agreement before the court below. 
The other documents in respect of the 
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work, all filed by the Executive Engineer 
clearly refer to the said agreement as 
mentioned above. The Chief Engineer 
while appointing the arbitrator directly 
refers to this agreement - F-2/S. E. of 
1975-76. In the petition 7/S. 33 filed in 
the court below it is not specifically 
stated that this agreement was not exe- 
cuted or given effect to or that it became 
invalid or inoperative due to any reason. 
One can take judicial notice of the facts 
that entrustment of such work to con- 
tractors on calling tenders is mostly done 
on the basis of agreements under the 
prescribed F-2 contract forms. From the 
documents on record, filed in court by 
the Executive Engineer, and the order of 
the Chief Engineer appointing the Arbi- 
trator, I am satisfied that both the par- 
ties had agreed that the work in ques- 
tion was to be executed in accordance 
with the terms and conditions mentioned 
in the prescribed F-2 form No. S.E. of 
1975-76, and so both the parties are 
bound by the terms and conditions enu- . 
merated in that agreement, though the 
concerned Executive Engineer had not 
actually appended his signature to the 
Said agreement. It is settled law that to 
constitute an arbitration agreement in 
writing it is not necessary that it should 
be signed by the parties. It is sufficient 
if the terms are reduced to writing and 
the agreement of the parties thereto is 
established. The decisions on this point 
in AIR 1963 SC 1417, AIR 1963 SC 1685; 
AIR 1955 SC 812, (1969) 35 Cut LT 592: 
and (1979) 47 Cut LT 499 may be seen. 
On the facts stated above supported by 
the documents on record the aforesaid 
agreement in writing between the par- 
ties containing the arbitration clause. is 
well established, and so the arbitration 
Clause in its entirety shall hold good in 
respect of matters covered by the same. 


5. Mr. Mohapatra’s contention, that 
there was no valid contract between the 
parties as the mandatory requirements of 
Article 299 of the Constitution for a 
valid and binding contract had not been 
complied with, was only a last ditch 
effort. As stated above, tender for execu- 
tion of the work was called for by the 
Executive Engineer, Bhubaneswar, P. H. 
Division No. II. The tender submitted by 
the petitioner in pursuance of the said 
tender call notice was accepted by the 
concerned Superintending Engineer. 
Thereafter the F-2 agreement No. S. E. 
of 1975-76 was executed, It is not alleg- 
ed that the Executive Engineer was not 
authorised to call for the said tender or 
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that the Superintending Engineer was. 


not authorised to “accept the petitioner's 
tender on behalf of. the State. From the 


documents on record it is quite evident - 


that the Executive Engineer was. the pro- 
perly authorised person to execute the 
said agreement and also to look to the 
proper execution of the said work on be~ 
half of the State. The Government has 
never repudiated the contract. The peti- 
tioner executed the work under the di- 
rect supervision of the officers of the 
State. That being so, on the facts of this 
case, I hold that there has been sub- 
stantial compliance of the requirements 
of Article 299 (1) of the Constitution, 
though it would have been better if the 
invitation for tender and acceptance of 
the same would have been done express- 
ly and in strict accordance with the 
wordings of Article 299 (1) of the Con- 
stitution so far as applicable. However, 
on the above consideration, the arbitra- 
tion agreement is valid and would 
govern the rights and liabilities between 
the parties. In this connection the deci- 
sion in State of Orissa v. Govind Chow- 
dhury and Sons, (1968) 35 Cut LT 592 
and the case reported in Union of India 
v. A. L. Rallia Ram (AIR 1963 SC 1685) 
may be seen. 

6 On the above considerations the 
decision of the court below that there is 
no valid existence of arbitration agree- 
ment between the parties and that the 
arbitration proceeding pending before op- 
posite party No; 2 is null and void is in- 
correct and is liable to be and is hereby 
set aside. The arbitrator appointed in this 
case shall proceed to perform his job in 
accordance with law and shall submit his 
award within as short a time as possible. 

The revision, therefore, succeeds and is 
allowed with costs. Hearing fee Rs. 300/- 
(Three hundred). 

Revision allowed. 
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Rang. .168, Dissented from. (Civil P. C. 

The security bonds furnished to a 
court under its order, whether executed 
in favour’ of the court or otherwise, 
would not require registration under the 
Registration -Act, because such transac- 
tions are steps in legal proceedings and 
the security bonds when accepted become 
incorporated into judicial proceedings, 
Thus where the bonds have been execut- 


„ed in favour of the court pursuant to 


the order of the Supreme Court and are 
not operative until their sufficiency is 
checked and accepted by the court it is 
only on acceptance of the security bonds 
by the court that rights are created and 
liabilities are accrued and obliges the 
surety to his undertaking and places the 
properties offered as security at the dis- 
posal of the court for being dealt with 
under Section 145 C. P. C. These bonds, 
therefore, become part of the judicial 
proceeding and are incorporated. with it 
and do not require registration. AIR 1935 
Rang 168, Dissented from. Case law dis- 


cussed. (Paras 11, 15) 
Cases Referred : Chronological Paras 
AIR 1975 Him Pra 25 (FB) 11, 13 
AIR 1974 Delhi 136 11, 13 
AIR 1969 SC 1147 13 
AIR 1963 Mys 332 | 11 
AIR 1961 Madh Pra 2 11 
AIR 1960 Puni 517 11 
AIR 1958 All 820: 1958 AH LJ 353 T2- 
AIR 1958 Ker 377 (FB) R 
AIR 1957 Assam 157 12 
AIR 1956 Cal 375 12 
AIR 1953 Pat 210 12 
AIR 1947 Nag 26 1i 
AIR 1936 Rang 303. 12 
AIR -1935 Rang 168 12, 15 
AIR 1934 Lah 138 (FB) 11 
AIR 1931 PC 245 : 1931 All LJ 804 13 
“AIR 1928 Bom 42 11 
(1919) 46 Ind App 228: AIR 1919 PC 55: 
18 All LJ 263 12 
(1918) 46 Ind App 240 : AIR 1919 PC 79 
11, 12 

(1908) ILR 31 Mad 330 12 
(1899) 26 Ind App 101 : ILR 22 Mad 508 
11 


(1898) 25 Ind App 9: ILR 20 All 171 11 
Sidhartha Sankar Ray, R. C. Patnaik, 
B. K. Mohanty, R. L. Bose and B P. Das, 
for Petitioner; G. Rath, R. K. Rath and 
N. C. Panigrahi, for Opposite Party. 
ORDER :— The petitioner is a Public 
Limited Company, engaged in manufac- 
ture of Ferro Silicon and Silicon Metals 
in a factory at Theruvali in the district 
of Koraput. On 3-4-1967 it entered. into 
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‘@ contract with the Orissa State Electri- 
city Board (opposite party) for receiving 
10,000 KWH of power at the rate of 
Re. 0.03 p. per unit in average for 
15 years, The petitioner was required to 
pay tariff for the aforesaid supply as 
mentioned in clause 13 of the contract. 


On 2-1-1974 it entered into another 
contract with the Board under which it 
is to receive 25,000 KWH of power for 
15 years at the rate of Re. 0.03 p. per 
unit for the first five years, Re. 0.04, 5 p. 
per unit for the next five years and 
Re. 0.06 p. per unit for the last five years. 


2. In both the cases the Board raised 
the tariff unilaterally. So the petitioner 
filed two suits. Suit No. 73 of 1976 was 
filed in the court of the Sub-Judge, 
Bhubaneswar under Section 20 of the 
Arbitration Act to refer the question of 
taising the tariff under 1967 contract for 
arbitration and to injunct the Board from 
demanding higher tariff other than the 
contract rate and from causing discon- 
nection. Suit No. 74 of 1976 was filed in 
the very court for declaration that the 
clause in the 1974 contract authorising 
the Board to revise the rate should be 
directed to be expunged or deleted and 
the Board should be injuncted from de- 
manding higher tariff at the revised rate. 


3. On 31-8-1976 the Sub-Judge grant- 


ed interim injunction in both the suits) 


restraining the Board from disconnecting 
the power line to the Company’s factory 
at Theruvaili. 


4, In O. S. No. 73 of 1976-I the in- 
terim injunction granted on 31-8-1076 
was made absolute on 4-3-1977 on ccn- 
dition that the Company paid at the re- 
vised rate from 1-3-1977 and provided a 
bank guarantee for Rs. 48,38,302.26 from 
a nationalised bank within one month 
from the date of the order in favour of 
the opposite party to be encashed under 
the orders of the court. On 18-3-1977 the 
company filed an application under 
O. 39, R. 4 C. P. C. for modification of 
the order dated 4-3-1977 on the ground 
of undue hardship and also on the ground 
that the State Government had in the 
meanwhile directed the Board to receive 
payments at the pre-revised rates with 
effect from 1-1-1977. 


The Sub-Judge modified his earlier or- 
der dated 4-3-1977 to the extent indi- 
cated below: 

ecesee ...the order of injunction passed 
against the -opposite party restraining 
him from disconnecting the supply of 
energy is maintained subject to the con- 
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dition that the petitioner would pay the ` 
current demand at the contract rate as 
it stood before the revision of tariff com- 
mencing from 1-3-1977 till the disposal 
of the’ case or till the agreement is ar- 
rived at between the parties regarding 
payment of tariff whichever is earlier 
and also to provide bank guarantee for 
Rs. 48,38,302.26 paise from a Nationalised 
Bank on or before 30th September, 1977.” 
This bank guarantee was filed in court 
under intimation to the defendant. 

The defendant filed Misc. Appeal 
No. 268 of 1977 in the High Court against 
the order of the Sub-Judge dated 12-9- 
1977. This appeal was dismissed and the 
Company was allowed to pay the cur- 
rent demand at the old contractual rates 
from 1-3-1977. The High Court, how- 
ever, directed to provide another bank 
guarantee for Rs.: 47,94,480/-. These two 
bank guarantees —- one directed to be 
furnished by the Sub-Judge and the 
other by this Court —— are subsisting, be- 
ing respectively valid up to 4-12-79 and 


- 3-1-1980. 


Being aggrieved by the dismissal of the 
Misc. Appeal No. 268 of 1977 the Board 
filed Civil Appeal No. 1232 of 1979 in the 
Supreme Court wherein the following or- 
der was passed :— l 
. "We are of the view that the High 
Court was not right in allowing the re- 
spondents to pay for the electrical ener- 
8y, consumed by them at the contract 
rates, without insisting on furnishing se- 
curity for payment of difference between 
the contract rates and the revised rates. 
We would, therefore, modify the order . 
made by the High Court by providing 
that so far as the arrears of energy 
charges for the period up to 31st March, 
1979, calculated on the basis of the dif- 
ference between the contract rates and 
the revised rates are concerned, respon- 
dents will furnish security to the satis- 
faction of the Trial Court, within a pe- 


riod of two months from today, for the 
amount of the arrears minus the amount 
for which Bank Guarantee has already 
been furnished by the respondents and 
is subsisting. The respondents will pay 
the electricity charges as from Ist April, 
1979 at the revised rates. If the respon- 
dents succeed in establishing that the ap- 
pellant is not entitled to charge for the 
electricity supplied by it at the revised 
rates, the appellant will refund the 
amount of the excess charged by it to 
the respondent within one month of the 
final disposal of the controversy between 


_the parties,” 
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This order was later clarified by the 
Supreme Court by its order dated 10-9- 
1979 that the security is to be for ar- 
rears of energy charges for the period 
up to 3ist March, 1974 and does not co- 
ver the surcharge claimed by the Elec- 
tricity Board, 


The Company thereafter intimated the 
Registrar of Companies in Form No. 8 
pursuant to Section 125/127 of the Com- 
panies Act that the present and future 
assets of the Company wherever situated 
were being offered as security as per or- 
der dated 10-9-1979 of the Supreme 
Court and necessary certificate and evi- 
dence thereof were furnished to the trial 
court. The charge so created was for an 
amount of Rs. 1,60,08,807.04 p. 


5. In O. S. No. 74 of 1976 the inte- 
rim order of injunction passed therein 
on 31-8-1976 was vacated on 24-9-1976. 
The Company thereupon filed Misc. Ap- 
peal No. 154 of 1976 in this Court who 
by its order dated 26-11-1976 granted 
temporary injunction providing inter 
alia, that the Company shall pay cur- 
rent demand at revised tariff rates with 
effect from 1-10-1976, that it shall pro- 
vide bank guarantee for Rs. 42 lakhs in 
favour of the defendant to be encashed 


To 
under the orders of the Subordinate 
Judge, Bhubaneswar and that if the suit 


was not disposed of within the period of 
six months, the bank guarantee furnish- 
ed shall be extended by the Company for 
such further period as may be directed 
by the learned Sub-Judge. 


This order dated 26-11-1976 was sought 
to be revised by the Company by filing 
an application on 18-3-1977, but the Sub- 
Judge rejected it on the ground that he 
had no jurisdiction to modify the order 
passed by the High Court. Accordingly, 
Misc. Appeal No. 255 of 1977 was filed by 
the Company and the High Court by or- 
der dated 2-3-1979 modified its earlier 
order dated 26-11-1976 by allowing the 
Company to pay the current demand at 
old contractual rates from 1-3-1977. 

From this order the Board went up to 
the Supreme Court in Civil Appeal 
No. 1231 of 1979 in which the Supreme 
Court passed the order which was the 
same as was passed in Civil Appeal 
No. 1232 of 1979 as already. extracted and 
the said order was also later clarified on 
10-9-1979 in the same manner as in Civil 
Appeal No. 1231 of 1979. 

The Company thereafter mtimated the 
Registrar of the Companies in Form 
No. 8 pursuant to Section 125/127 of the 
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Companies Act that the present and fu- 
ture assets of the Company wherever 
situated were being offered as security as 
per order dated 10-9-1979 of the Supreme 
Court and a copy thereof was filed be- 
fore the Sub-Judge. 

6. When the matter of acceptance of 
security bonds in both the suits (O. S. 
No. 73/76 and O. S. No. 74/76) came up 
before the court, the defendant-oppo- 
site party filed the following objections: 
(a) The charge registered with the Regis- 
trar of Companies in respect of Rs. 
1,60,08,807.04 p. (claim in O. S. No. 74/ 
76) is no charge. (b) The charge so creat- 
ed has been made to rank subsequent not 
only to existing charges of the financial 
institution and/or bank but also to all 
future charges to be created. (c) The do- 
cument for security must be registered. 
(d) Security must be for a sum of Rs, 
40,28,685.00 in O. S. No. 73 of 1976, 
(e) Properties and assets of the Company 
should be specified in the document for 
security. (f) Security bond should be exe- 
cuted by an officer of the Company duly 
authorised and legally entitled to do so, 

7. The matter of acceptance of the 
security bond and furnising fresh bank 
guarantee arising in both the suits were 
taken up together and disposed of on the 
Same date, viz., 27-9-1979. 


The trial court after hearing the par- 
ties passed the impugned orders on 
27-9-1979 which are the subject-matters 
of the present two Civil Revisions. By 
these orders the plaintiff-Company was 
directed to furnish bank guarantee in a 
form indicated therein which recited that 
the bank guarantee was encashable at the 
instance of the defendant. The court fur- 
ther directed therein that the security 
bonds shall be registered. 


8 Being aggrieved by these two or 
ders passed in two suits these revisions 
have been filed. As common questions 
are involved in both revisions they are 
heard together and will be ‘governed by 
this order. 

9. As regards the bank guarantees it 
is agreed by the parties that, in addition 
to the recitals contained therein, the fol- 
lowing recitals would be incorporated, 
namely, that the amount secured by the 
bank guarantee shall be payable to the 
defendant-opposite party, Orissa State 
Electricity Board, in the event of the dis- 
missal of the suits finally after the re- 
medies of appeal and revision, including 
appeal before the Supreme Court, if any, 
taken by the parties, are exhausted, and 
if the amount covered by the guarantes 
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has not already been paid by the 
plaintiff-petitioner. The form of bank 
guarantee as suggested by the Sub-Judge 
prima facie runs counter to the order of 
this Court dated 26-11-1976 in Misc. Ap- 
peal No. 154 of 1976 whereunder the 
bank guarantee was encashable under the 
orders of the Sub-Judge. Accordingly, 
that part of the order cannot be sustain- 
ed and is vacated. It is, however, made 
clear that as agreed to by parties, as in- 
dicated above, the amount secured by the 
bank guarantees shall be encashed under 
order of the Sub-Judge and paid to the 
defendant-opposite party in the event of 


the dismissal of the suits finally after all . 


remedies by way of appeal and. revision, 
including appeal to the Supreme Court, 
are exhausted and if the amount cover- 
ed by the bank guarantees has not al- 
ready been paid by the plaintiff. The 
bank guarantees now subsisting and in 
question shall be redrafted as agreed to 
by the parties and extended by the Com- 
pany for such further period as may be 
directed by the Sub-Judge. 


10. The second question is whether 
the security bonds which have been filed 
on 15-10-1979 pursuant to the order of 
the Sub-Judge shall be registered under 
Indian Registration Act. One security 
bond is for a sum of Rs. 1,60,08,807.04 p. 
filed in O. S. No. 74 of 1976 and the 
other is for a sum of Rs. 1,81,734.14 filed 
in O. S. No. 73 of 1976. Both have been 
executed in favour of the Sub-Judge, 
Bhubaneswar where both the suits are 
pending. Serious objection of the learned 
counsel, Mr. S. S. Roy, is taken to the 
direction of the Sub-Judge to register 
them which would cost his client to the 
tune of more than Rs. 14 lakhs. 


11. The Supreme Court directed the 
plaintiff to furnish security to the satis- 
faction of the trial court for the amount 
of arrear minus the amount for which 
bank guarantee has already been furnish- 
ed and is subsisting. The security bond 
has now been furnished by the Secretary 


of the plaintiff-Company in O.: S. 
No. 74 of 1976 for an amount of 
Rs. 1,60,08,807.04 p. It recites, inter 
alia :— 


“And now the plaintiff-Company having 
obtained an order of injunction against 
disconnection and payment of revised 
tariff up to 3ist March, 1979 and having 
been called upon to furnish security as 
aforesaid, the plaintiff-Company out of 
its free-will, stands security to the ex- 
tent of Rs. 1,60,08,807.04 (Rupees one 
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crore sixty lakhs eight thousand eight 
hundred seven and paise four) only 
creating subsequent charges of all its as- 
sets present and future, subsequent to 
the charges that are already created and 
subsisting in favour of financial institu- 
tions and Banks. The plaintiff-Company 
hereby covenants that all its lands, fac- 
tory, buildings, plants and machineries 
and staff quarters, offices located at 
Theruvali in the District of Koraput or 
any other land property building wher- 
ever held by it are furnished as security 
to the Court. If the plaintiff-Company 
fails to succeed in the aforesaid suit 
either in this Court or in appeal or re- 
vision or otherwise as provided under the 
law the said security will be proceeded 
against and the amount payable shall be 
realised therefrom and paid to the de- 
fendant. This security creating charge 
has been filed with the Registrar of Com- 
panies as required by Sections 125/127 of 
the Indian Companies Act.” 

Then follows the Schedule. . Another se- 
curity bond in identical terms for an 
amount of Rs. 1,81,734.14 p. has been 
filed in O. S. No. 73 of 1976. These two 
bonds have been executed in favour o 
the court pursuant to the order of the 
Supreme. Court and are not operative 
until their sufficiency is checked and ac- 





There is a sharp divergence of judicial 
opinion among the courts in India on the 
point whether a security bond furnished 
to a court under its order and accepted 
is compulsorily registrable under the 
Indian Registration Act. In this regard, 
the Privy Council has, in three cases, 
enunciated the rule that the provisions 
of Section 17 of the Indian Registration 
Act do not apply to proper judicial pro- 
ceedings. In the case of Bindeshri Naik 
v. Gangasaran Sahu, (1898) 25 Ind App 
9, their Lordships of the Judicial Com- 
mittee of the Privy Council said :— 


“Although, in the view which their 
Lordships take, the question whether 
those proceedings can be founded on, 
without their having been registered in 
terms of the Act of 1877, does not neces- 
Sarily arise in this appeal, they think it 
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right to add that, having heard counsel 
fully upon the point, they are satisfied 
that the provisions of Section 17 of the 
Act do not apply to proper judicial pro- 
ceedings, whether consisting of pleadings 
filed by the parties, or of orders mad 

by the Court.” i 


‘In the case of Pranal Annee v. Lakshmi 
Annee, (1899) 26 Ind App 101, their 
Lordships of the Judicial Committee re- 
iterated the original view by saying :— 

 eeeereethe objection founded upon its 
non-registration does not, in their Lord- 
ships’ opinion, apply to its stipulations 
and provisions, in so far as these were 
incorporated with, and given effect to 
by, the orders made upon it by the Sub- 
ordinate Judge in the suit of 1885. The 
razinamah, in so far as it was submitted 
to and was acted upon judicially by the 
learned Judge, was in itself a step of 


judicial procedure not requiring registrar 
tion:.. aok 


In the case of Rani Hemanta Kumari 
Debi v. Midnapur Zamindary Co. Ltd., 
(1919) 46 Ind App 240 (241) a suit -was 
compromised. A petition setting out the 
terms of the agreement in the suit was 
recited in full in the decree made in the 
compromised suit. Subsequently, a suit 
was brought for specific preformance of 
the agreement. Question was whether 
Section 49 of the Indian Registration Act 
precluded this decree containing the 
terms of agreement from being given as 
evidence of the agreement since the 
agreement referred to certain lands 
` which were not the subject-matter of 
the compromised suit. It was held that 
Section 17 (2) (b) of the Indian Registra- 
tion Act which provides that Section 17 
(1) clauses (c) and (d) are not to apply 
to a decree of a court extends to the 


whole of a decree not merely that part 


which is operative. This conclusion of 
their Lordships was in agreement with 
the rule propounded in Pranal Annee’s 
case ((1899) 26 Ind App 101). 


_ Relying upon these Privy Council de- 
cisions the Bombay High Court in the 
case of Jayappa Lokappa Narsinganawar 
v. Shivangouda Dyamangouda, AIR 1928 
Bom 42, said that documents of this kind 
(security bond) executed in favour of the 


court are: not executed between the de- 


eree-holder and the surety but between 
the surety and the court and are steps 
-in the judicial proceedings and, there- 
fore, they fall within the purview of the 
broad general principle laid down. by the 


Privy Council in the aforesaid cases: that. 
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proceedings of the court do not require 
registration. - ; | 


This view has been followed by a 
humber of other High Courts in the fol- 
lowing cases: Kasturi Lal v. Goverdhan 
Dass, AIR 1934 Lah 138 (FB); Dadoo 
Balaji Korku v. Kanhaialal Dhanaram, 
AIR 1947 Nag 26 (followed in Hijijiwa- 
khan v. Gulabchand - Harakchand, AIR 
1961 Madh Pra 2); Basant Lal Khacheru 
Ram v., Jagdish Parshad Kishan Chand, 
AIR 1980 Puni 517; B. Rama Bhatta v. 
B. Kodandarama Bhatta, AIR 1963 Mys 
332 (by K. S. Hegde and T. K. Tukol, 
JJ.-Division Bench); Label Art Press 
v. Indo European Machinery Co. (P.) 
Ltd., AIR 1974 Delhi 186 and Union of 
India v. Rajkumar Rajindera Singh, AIR 
1975 Him Pra 25 (FB). 


12. The opposite view has-been taken 
in the case of A. S. P..S.S. Chettyar 
Firm v. Lloyds Bank, AIR 1935 Rang 168. 
Their Lordships relying upon the case 


of Nagaruru Sambayya v. Tanjatur Sub- - 


bayya, (1908) ILR 31 Mad 330, and con- 
sidering the Bombay and Lahore views 
aforesaid observed that by acceptance of 
the bond the court merely approved the 
substance and not the form of the secu- 
rity bond and, therefore, the execution 
of the bond did not constitute an act of 
the court or a step in judicial proceed- 
ings. This view of the Rangoon High 
Court found favour with Patna 
High Court in the case of Gauri Shankar 
Jhunjhunwala v. Baldeo Sahujee, AIR 
1953 Pat 210. The Patna High Court in 


. this case merely followed the view of 


the Rangoon High Court without much 
discussion. The Assam High Court in the 
case of Rivers Steam Navigation Co. 
Ltd. v. Jalim Mulla, AIR 1957 Assam 157, 
also ‘exarnined the Lahore and Bombay 
views and observed that in the Lahore 
case emphasis had been laid on the fact 
that it was not the execution or regis- 
tration of the document which was real- 
ly material, as the fact that the docu- 
ment had been accepted by the court 
and made a part of-the judicial proceed- 
ing, its decree or order, thereby ensur- 
ing certain rights to the parties, and the 
learned Chief Justice observed that he 
attached great importance to this. line 
of reasoning contained in this decision 
and would have been inclined to accept 
the said observation without reservation, 
but for the fact that the Registration 
Act itself had been-amended in 19929. 


The: amendment which the learned Chief 


Justice referred to is as follows:— ` 
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“Section 17 (2). Nothing in clauses (b) 
and (c) of sub-section (1) applies to any 
decree or order except a decree or order 
expressed to be made on a compromise 
and comprising immovable property 
other than that which is the subject- 
matter of the suit or proceeding.” 

This amendment, in my view, reinfor- 
ces the validity of the reasonings in 
Bombay case and Lahore Fuli Bench 
case. This amendment merely lays down 
an exception to the general rule of law 
that no decree or order of court requires 
registration. In Hemanta Kumaris case 
(supra) the Privy Council held that a 
decree passed in a compromised suit in 
which a petition setting out terms of an 
agreement had been recited in full and 
made a part of the decree would not re- 
quire registration merely because the 
compromise petition dealt with not only 
the suit lands but also with other lands 
which were expressly excluded from the 
ambit of the suit claim. The purpose of 
this amendment was to make clauses (a) 
and (b) applicable only to such decree 
comprising of immovable properties 
other than those which were the subject- 
matter of the suit or proceedings. This 
amendment, on the other hand, indirect- 
ty gives recognition to the broad general 
principle culled from the Privy Council 
eases aforesaid. The Rangcon view was 
also accepted by the Allahabad High 
Court in the case of Bishnath Sahu v. 
Prayag Din, AIR 1958 All 820, but their 
Lordships did not fully explain the rea- 
sons which were adopted by the Lahore 
Full Bench case. A Full Bench of Kerala 
High Court in the case of R. M. Palat v. 
P. A. Nedungadi, AIR 1958 Ker 377 (FB), 
also accepted this opposite view of Ran- 
goon High Court. It may be noticed that 
the learned Judges omitted to consider 
the aspect that until and unless the court 
passes an order accepting the bond it 
does not acquire validity or efficacy and 
does not become operative. The Calcutta 
High Court in accepting this opposite 
view of Rangoon High Court in the case 
of Kasemali v. Ajoyendu Paul, AIR 1956 
Cal 375, proceeded on the basis that a 
security bond requires no order of the 
court to make it effective and the court’s 
order of acceptance of the bond only in- 
dicates that the court considers the secu- 
rity necessary and does not give validity 
to the bond and it necessarily follows 
. that execution of a bond in other circum- 
stances is not a step in the judicial pro- 
cedure or part of a judicial proceeding. 
It will be seen that in the facts of that 
particular case their Lordships held 
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that the execution of security bond and 
acceptance of it by the court was not a 
step in judicial procedure or a part of a 
judicial proceeding. Their Lordships ac- 
cepted the broad principle laid down by 
the Privy Council that if the execution 
of the bond formed part of a judicial 
proceeding it would not require registra~ 
tion, but they proceeded further to say 
that whether or not it forms part of the 
judicial proceeding depends on the ques- 
tion whether it is the order of the court 
which transfers rights in the property. 
What is to be remembered is that no 
right is transferred before the security 
bond is accepted. If mere execution of 
the security bond before its acceptance 
by the court resulted in transfer of pro- 
perty, then it would be futile for the 
court to reject it as insufficient. It is 
only after acceptance that rights are 
created and liabilities are accrued. The 
Caleutta High Court has omitted to take 
note of this aspect of the matter. 
Further, this Calcutta case would not 
govern the present security bonds which 
have been executed in favour of the 
court under order of the Supreme Court 
whereunder its operativeness is ex- 
pressly made subject to the court’s satis- 
faction and acceptance. 


In the case of Raj Raghubar Singh v, 
Jai Indra Bahadur Singh, (1919) 46 Ind. 
App. 228, their Lordships of the Judicial 
Committee were considering a security 
bond which recited, “I...... of my own 
free will stand surety on behalf of ...... 
and covenant that the attached cattle 
shall be produced before the court...... ae 
Subsequently a point arose that the secu- 
rity bond could not be enforced as it was 
not registered. Their Lordships said; 


“For a proceeding under the Transfer 
of Property Act there must be a mort- 
gagor and mortgagee......... Now, no per- 
son is mentioned in the instrument...... 
This instrument does not purport to 
bind the sureties to any individual offi- 
cer or to anyone. It is suggested that 
they are bound to the Court. But the 
Court is not a juridical person. It can- 
not be sued. It cannot take property, 
and as it cannot take property it cannot 
assign it. It remains therefore that here 
is an unquestioned liability, and there 
must be some mode of enforcing it, and 
that the only mode of enforcing it must 
be by the Court making an order in the 
suit upon an application to which the 
sureties are parties, that the property 
charged be sold unless before a day 
mamed the sureties find the money.” 


J 
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Relying upon this decision the Rangoon 
High Court in the case of Mohamed Ra- 
zak v. Ram Ratan Tewari, AIR 1936 
Rang 303, held that as the Court is not 
a juridical person a security bond to 
the court operates neither as a mortgage 
nor as a charge and need not be regis- 
tered under the Transfer of Property 
Act. The general mode of enforcing such 
a bond envisaged by their Lordships has 
now been incorporated in Section 145 of 
the Code of Civil Procedure (1976 Am- 
endment) which provides that where any 
person has furnished security or given 
a guarantee for the payment of any 
money, or for the fulfilment of any con- 
dition imposed on any person, under an 
order of the Court in any suit or in any 
proceeding consequent thereon, the de- 
cree or order may be executed in the 
manner provided therein for execution of 
decrees, namely, if he has furnished any 
property as security, by sale of such 
property to the extent of the security. 
This makes the position clear that the 
registration of a security bond under 
the Indian Registration Act is not a pre- 
condition for enforcing the provisions of 
the section and putting the properties 
furnished as security to sale by the 
court. Secondly, it indicates that when 
a security bond is furnished under an 
order of the court in any suit or in any 
proceeding furnishing of such security 
becomes a step in judicial procedure and 
incorporated as a part of the judicial 
proceeding and, as such, becomes ex- 
empt from registration. 


13. Mr. Rath, learned counsel for op- 
posite party, specially relies on two 
cases as lending support to this opposite 
view. One is the case of Imperial Bank 
of India v. Bengal National Bank Ltd. 
AIR 1931 PC 245. This case has no ap- 
plication as the question of execution of 
bond under orders of the court did not 
arise in that case, The second case is the 
case of M. L. Abdul Jabbar Sahib ~v. 
H. Venkata Sastri and Sons, AIR 1969 
SC 1147. The present controversy was 
not a specific issue in that case. This 
case is not an authority on the point at 
issue. That is why this Supreme Court 
case was not referred to either by the 
Delhi High Court in Label Art Press’ 
case (supra) or by Himachal Pradesh 
High Court in Union of India v. Raj- 
kumar Rajindera Singh (supra). That 
this particular controversy was not ex- 
pressly before the Supreme Court is 
clear from the fact that their Lordships 
of the Supréme Court have not referred 


to the divergent views on the point, nor 


Indian Metals & Ferro Alloys v. O.S.E. Board 


AIR. 


the Privy Council cases which are the 
foundation for one line of thought. 


14. In the end, it is pertinent to refer 
to the passage under the heading, “Secu- 
rity bond under C.P.C., O. 41, R. 5” at 
page 109 of Indian Registration Act by 
Mulla, 8th Edition. In that paragraph the 
learned author after having referred to 
the conflicting decisions has said at page 
110 that the Bombay view is believed 
to be correct. 


15. The present security bonds have 
already been executed in favour of the 
court and give an undertaking to the 
court that all the properties enumerated 
in the schedule to the security bonds 
may be proceeded against for realisation 
of the amount which would be found 
due to the defendant. As already stated 
above, in the light of the order of the 
Supreme Court they will be operative 
only after the court is satisfied as to the 
sufficiency. Thus, upon the order being 
passed by the Sub-Judge accepting the 
security bonds they will be incorporated 
into the proceedings and be steps in the 
legal procedure. In my judgment the 
Bombay view followed by the Full 
Bench of Lahore and the Full Bench of 
Himachal Pradesh and by other High 
Courts adopting the same line of reason- 
ing is preferable and I accept the same 
in preference to the opposite view re- 
presented in AIR 1935 Rang 168. I hold 
that the security bonds furnished to a 
court under its order, whether executed 
in favour of the court or otherwise, 
would not require registration under the 
Registration Act, because such transac- 
tions are steps in legal proceedings and 
the security bonds when accepted be- 
come incorporated into judicial proceed- 
ings. 


16. In the result, therefore, Civil Re- 
visions succeed and the orders of the 
learned Sub-Judge are set aside to the 
extent indicated above. The security 
bonds filed here on 15-10-79 pursuant to 
his orders are remitted back to him for 
being considered as to their sufficiency 
after hearing parties and objections from 
the defendant, if any. If he does not 
agree to the present forms of the secu- 
rity bonds in which they have been ex- 
ecuted, he may suggest the proper form 
and grant time to the plaintiff to fur- 
nish security bonds in that form. He is 
also to consider whether the person ex- 
ecuting the bonds is competent to ex- 
ecute them and will give special atten- 
tion as to the description of the proper- 
ties given as security for purpose of 
identification. 


1980 


Civil Revisions are, accordingly, allow- 
ed in part. Consolidated cost is assessed 
at Rs. 100 (one hundred). 

Civil Revisions are allowed in part 
with cost, 

Revisions partly allowed, 


AIR 1980 ORISSA 51 
S. ACHARYA, J. 


Executive Engineer, Prachi Division, 
Bhubaneswar, Petitioner v. Gangaram 
Chhapolia and another, Opposite Parties. 

Civil Revns. Nos. 216 and 238 of 1979, 
D/- 20-8-1979.* 

(A) Arbitration Act (1940), Ss. 8, 13 — 
Arbitrator appointed by court — Powers 
of arbitrator. 


When the parties do not concur in the 
appointment of an arbitrator or arbi- 
trators, or the party who was to appoint 
the arbitrator does not make a proper 
appointment in accordance with the 
agreement within time, the court may, 
on the application of the party who gave 
the notice and after giving the other 
party an opportunity of being heard, 
appoint an arbitrator or arbitrators, as 
the case may be, who shall have the 
like power to act in the reference and 
to make an award as if he or they had 
been appointed by consent of all parties. 

(Para 4) 

(B) Arbitration Act (1940), S. 11 — Ad- 
vocate appointed as arbitrator by Court— 
Lack of technical knowledge and exper- 
tise in subject-matter in dispute is no 
disqualification.. 


Before the Court exercises its jurisdic- 
tion to revoke the authority of a legally 
appointed arbitrator it should be satis- 
fied that substantial miscarriage of jus- 
tice will take place if the said arbitrator 
is not removed. Where the arbitration 
work required some technical knowledge, 
it could not be said that an Advocate 
arbitrator cannot perform the job, Thus, 
merely because the claims are in respect 
of engineering work, or the assessment 
of the same may require some technical 
knowledge, it cannot be said that an Ad- 
vocate of Standing cannot do that work. 
Moreover, nothing prevents the arbitra- 
tor to take the assistance of the services 
of an engineer or of a technical man of 
competence so that the arbitrator can 
fake a proper view of the engineering 
or the technical aspects of the matter, 


*From orders of R. S. P. Patnaik, Sub-J., 
Cuttack, D/- 7 and 9-3-1979. 


JW/JW/F11/79/AS/CWM 
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enabling him to make proper assessment 
of the claims preferred before him, AIR 


1966 SC 1036, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1036 ð 


Addl. Govt. Advocate, for Petitioner; 
B. H. Mohanty, S. C. Misra, S. C. Mo- 
hanty and N. K. Laha, for Opposite 
Party No. 1, 


ORDER:— These two revisions are di- 
rected against the orders dated 7-3-1979 
and 9-3-1979 passed by the Subordinate 
Judge, Cuttack in Misc. Case No. 386 of 
1978. In pursuance of the order dated 
26-4-79 passed by this Court in Civil 
Revision No. 238 of 1979 both the cases 
were heard together, one set of argu- 
ment was advanced by the counsel ap- 
pearing for the parties, and both these 
revisions accordingly are disposed of by 
this common judgment. 


2. The Executive Engineer, Prachi Di- 
vision, Bhubaneswar (the petitioner) and 
Opposite Party No. 1 (O. P. No. 1) enter- 
ed into the agreement No. 50-F/2 of 
1968-69 for the ‘Construction of solid 
spurs at Eranch village Devi Right’ by 
O. P. No. 1. The claims of O. P. No. 1 in 
connection with that work could not be 
settled amicably, and so O.P. No. 1 issu- 
ed notice to the Chief Engineer, Irriga- 
tion, to appoint an arbitrator in accord- 
ance with cl. 23 of the agreement to arbi- 
trate the disputes arising out of his said 
claims and to settle his claims in respect 
thereof. The Chief Engineer nominated 
Sri P. N. Misra, a Superintending Engi- 
neer of the Irrigation Department, as 
the arbitrator for that punpose. Oppo- 
site Party No. 1 filed Misc. Case No. 386/ 
78 u/ss, 8 and 20 of the Arbitration Act 
1940 (hereinafter referred to as the 
‘Act’) in the court of the Subordinate 
Judge, Cuttack for appointment of a pro- 
per arbitrator. In that application it was 
urged that the Chief Engineer did not 
appoint any arbitrator within 15 days of 
the receipt of the notice; and that the 
appointment of the arbitrator ultimately 
made iby the Chief Engineer was not in 
accordance with the arbitration cl. 23 of 
the F-2 agreement. The petitioner op- 
posed the said petition inter alia on the 
grounds that the Subordinate Judge had 
no territorial jurisdiction to entertain 
the said petition or to pass any order 
thereon; and that the Chief Engineer 
had appointed a proper arbitrator within 
time and so the court should not inter- 
vene in the matter. The court below, on 
consideration of the facts and materials 
before it, arrived at the findings that 
{1) the Chief Engineer, Irrigation, by his 
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letter dated 2-11-78 appointed Sri P. N. 
Misra as the arbitrator in this case after 
receiving the notice to that effect from 
opp. party No, 1 on 1-11-78, and there- 
fore the appointment of the arbitrator 
by the Chief Engineer was within time 
as provided under S. 8 of the Act; and 
that (2) on the doctrine that the debtor 
may follow the creditor and the fact 
that the contract was executed within 
the territorial jurisdiction of the court 
below, the court had jurisdiction to 
entertain the said application filed by 
O. P. No. 1. Regarding the objection 
against the appointment of Sri P. N, 
Misra as the arbitrator in this case, the 
court below held that Sri Misra was an 
Engineer of the Irrigation Department, 
and clause 23 of the F-2 agreement ex- 
plicitly mentioned that the Chief Engi- 
neer would appoint only ‘a Superintend- 
ing Engineer of the State Public Works 
Department unconnected with the work 
at any stage’; and that being so, the ap- 
pointment of Sri P. N. Misra was con- 
trary to the terms of the arbitration 
cl. 23 of the F-2 agreement and so the 
said appointment was invalid. 

On the last-mentioned finding, the 
court below appointed Sri M. K. Dey, 
an Advocate of this bar, as the arbitra- 
tor in this case, as both the parties could 
not suggest a common name, nor could 
they agree to appoint any one out of the 
two panels of names separately submit- 
ted by the parties. 

3. At the hearing of these revisions, 
the only question which was agitated 
against the impugned orders was that in 
view of the nature of the work and the 
complicated questions involved in decid- 


ing the disputes between the 
parties the court below should 
not have appointed Sri M.. K 


Dey as an arbitrator in this case as Sri 
Dey has not the technical knowledge or 
expertise in the line to properly adjudi- 
cate the disputes between the parties or 
properly gauge the claims of the con- 
tractor arising out of the complicated 
technical nature of the work giving rise 
to the said claims. It is submitted by the 
counsel for the State that the court, in 
the facts of this case instead of appoint- 
ing an Advocate as arbitrator íin this 
case, should have either referred the 
matter again to the concerned Chief En- 
gineer to appoint a proper arbitrator in 
accordance with cl. 23 of the F-2 agree- 
ment, or it should have appointed a 
technical personnel of the Public Works 
Department as the arbitrator in this case, 

4. It is well settled that when the 
| parties do not concur in the appointment 


ALR, 


of an arbitrator or arbitrators, or they 
party who was to appoint the arbitrator; 
does not make a proper appointment im - 
accordance with the agreement within 
time, the court may, on the application} 
of the party who gave the notice andj 
after giving the other party an  oppor- 
tunity of being heard, appoint an arbi-} 
trator or arbitrators, as the case may 
be, who shall have the like power to act 
in the reference and to make an award! 
as if he or they had been appointed by: 
consent of all parties. There is no doubt 
that on the failure of the Chief Engineer 
to appoint a proper arbitrator in accord- 
ance with the clause 23 of the F-2 agree- 
ment within 15 days of due service of 
notice, as provided in sub-sec. (2) of Sec- 
tion 8 of the Act, the court below had 
the jurisdiction to appoint an arbitrator, 
and it actually -did so by appointing Sri 
Dey as the arbitrator in this case. As 
the Chief Engineer did not make a pro- 
per appointment within time, he forfeit- 
ed his right to appoint the arbitrator, 
and the court, in due exercise of its 
power vested on it under the Act, has 
already appointed an arbitrator. The 
arbitrator therefore has the power to 
act in the reference made or to be made 
to him and to pass an award on thai 
matter as if he had been appointed by 
the consent of all the parties. 

5. It is well settled that before th 
court exercises its jurisdiction to revoke 
the authority of a legally appointed arbi 
trator it should be satisfied that substan- 
tial miscarriage of justice will take place 
if the said arbitrator is not removed. 
The court’s discretion to remove an arbi 
trator appointed by a competent court 
should be exercised very cautiously an 
sparingly. The Supreme Court in Amar- 
chand Lalitkumar’s case (AIR 1966 SC 
1036) has observed: 


“The grounds on which leave to re- 
voke may be given have been put under 
five heads: (1) excess or refusal of juris- 
diction or authority by arbitrator: (2) 
misconduct of arbitrator; (3) disqualifica- 
tion of arbitrator; (4) charges of fraud) 
and (5) exceptional cases,” 

In this case nothing is alleged against 
the arbitrator to bring his case under 
the first, second or the fourth above- 
mentioned grounds. Nothing is placed 
before me to justify removal of the arbi- 
trator on any exceptional ground. The 
only ground on which the removal of 
the appointed arbitrator is sought for is 
his alleged disqualification due to lack 
of technical knowledge and expertise in 
the subject-matter of the dispute. To 
meet the contention of the petitioner in 
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. this respect the opposite party No. 1 on. 


26-7-79 filed an affidavit in this Court. 
The relevant portions of that affidavit 
are as follows:— 

Para (2) “x x x After completion 
‘of the work as per the agreement, I was 
required by the Engineer in charge to 
execute some extra works under the au- 
‘ thority of Clause 11 of the agreement.” 
Para (3) “This extra work was duly 
_mneasured and entered into a supplemen- 
tary agreement executed by the parties. 
The rate of payment has also been men- 
tioned in the supplementary agreement. 
I do not dispute this measurement and 
the rate of payment as mentioned in 
the supplementary agreement.” 

Para (4) “While making payment of a 
sum of Rs. 2,00,527 in respect of the ori- 
ginal work, a sum of about Rs. 40,000 
nas been paid towards part satisfaction 
of my dues for the extra item of works 
mentioned in the supplementary agree- 
ment. In the present dispute before the 
arbitrator, I simply claim the balance 
which may be found payable to me after 
cue and proper calculation.” 

Para (5) “That there is thus no neces- 
sity of any technical hand.” 


In reply to the above affidavit, an affi- 
davit dated 27-7-79 was filed on behalf 
of the petitioner. Paras. 2 and 3 thereof 
which only are relevant are as follows: 

“2. That the statement made in paras. 
3 and 4 of the affidavit filed by opposite 
party No. 1 is not correct. No supplemen- 
tary agreement to the agreement No. 
50-F-2 of 1968-69 has been executed be- 
tween the parties for any extra work. 
The correct state of affairs is that as per 
' the tender the opp. party No. 1 was re- 
quired to supply 6,832 cum. of rubble 
stone (4 cft. to 1 cft) @ Rs. 23.50 per 
cum. The amount as per the tender was 
fixed at Rs. 1,60,552 but as per the ex- 
ecution the opp. party No, 1 exceeded 
the limit and supplied 8,533.06 cum. of 
rubble stone. For this excess quantity of 
supply, the concerned Chief Engineer 
approved the deviation statement and ac- 
cordingly for the entire supply of rub- 
ble stone of 8,533,06, a sum of Rupees 
200,526.00 has been paid to the opp, 
party No. 1 @ Rs. 23.50 per 1 cum. as 
per the final bill. It is therefore incor- 
rect to say that part payment has been 
made to the opp. party No. 1. The peti- 
tioner does not say in his affidavit that 
he does not dispute the measurement and 
rate of payment which has been done 
as per the agreement No. 50-F-2 of 
1968-69. ; 

3. That it may not be correct to say 

that there is no necessity of any techni~. 
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is payable, it is only Executive Engineer 
in charge or any engineer having know- 
ledge about the different types of work 
can say about the rate prevailing in the 
area in question.” 


On 1-8-79 the learned counsel for opp. 
party No. 1 filed a memo in this Court 
as follows:— 


“The opp. party (contractor-claimant) 
does hereby submit that his claim be- 
fore the arbitrator shall be confined to 
the work executed in excess of the work 
mentioned in the original agreement. 
This excess work has been measured 
and entered in an agreement which is 
supplementary to the original agreement. 
The opposite party does further submit - 
that beyond this measurement and the 
supplementary agreement he shall not 
claim anything more except interest and 
costs which may be legally payable.” 


On the above statements of facts and 
without knowing the details of the claims 
preferred before the arbitrator it be- 
comes difficult for me to gauge the na- 
ture of the work the arbitrator is requir- 
ed to do in this case. If his work involves 
only calculation of the claim on the un- 
disputed measurements and at the rate 
of payment already agreed to between 
the parties, as asserted by O.P. No. 1, 
then the decision of the disputes relating 
to the claims in question would not re- 
quire any technical knowledge, exper- 
tise or skill in engineering work on the 
part of the arbitrator. So, Mr. M. K. 
Dey, Advocate, can very conveniently 
give an award in this matter within a 
short time. If the arbitration work re- 
quires some technical knowledge, as urg- 
ed by the petitioner, even then it can- 
not be said that the Advocate arbitrator 
cannot properly perform his job. Advo- 
cates, in course of their profession and 
because of the same, acquire knowledge 
about men and matters of various na- 
ture. Their profession calls upon them 
to deal with and tackle various types of 
complicated or technical matters, in 
many of which they may not have prior 
learning, knowledge or expertise. They 
in such cases consult experts in the line 
and equip themselves to meet the re- 
quirements of the job entrusted to them. 
Therefore, merely because the claims]. 
are in respect of engineering work, or 
the assessment of the same may require 
some technical knowledge, it cannot be 
said that an Advocate of standing can- 
not do that work. Moreover, nothing pre- 


. vents the arbitrator to take the assist- 


ance of the services of an engineer, or 
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of a technical man of competence so that 
the arbitrator can take a proper view of 
the engineering or the technical aspects 
of the matter, enabling him to make 
proper assessment of the claims prefer- 
red before him. It cannot, therefore, be 
said that the advocate arbitrator is not 
qualified to arbitrate this matter. The 
arbitrator, who is a party in these revi- 
sions, does not express his inability or 
unwillingness to do the job entrusted to 
him. The petitioner does not allege any 
Special or personal disqualification 
against Mr. Dey. I, therefore, do not see 
any reason to revoke the appointment of 
Sri M. K. Dey, Advocate, as the arbitra- 
tor in this case. 


G. In the impugned order the court 
below has in advance fixed the remune- 
ration of the arbitrator in this case. In 
fitness of things I am of the opinion that 
in this case it would be proper to assess 
the remuneration of the arbitrator after 
he submits the award, as the assessment 
of the same would depend on the na- 
ture, type and magnitude of the work 
done by him and by the technical assist- 
ant, if any. Moreover, the total remune~- 
ration to be paid in this case should also 
be in proportion to the work done by 
one or both of them. Accordingly the 
remuneration of the arbitrator already 
fixed by the court below is set aside. [It 
Shall be fixed and paid as mentioned 
above, and each party shall bear the 
Same in equal shares. 


7. Both the revisions are dismissed. 
Each party shall bear his own costs of 
this Court, 

Revisions dismissed. 


AIR 1980 ORISSA 54 
P. K. MOHANTI, J. 
Rama Chandra, Appellant v. Gadadhar 
Mohapatra and others, Respondents. 
Second Appeal No. 221 of 1978, D/- 
6-11-1979." 


(A) Evidence Act (1872), S. 18 — Judg- 
ment not inter partes — Admissible in 
evidence as an instance to prove relation- 
ship. 

It may be taken to be fairly settled 
that the judgment in a previous suit 
though not inter partes is admissible in 
rear of a transaction or particular inst- 
ance in which the relationship was as- 
serted and recognised or denied. A judg- 


*From order of D. Kar, Sub-J. Puri, D/- 
22-4-1978. 


LW/LW/G194/79/KSB 


Rama Chandra v. Gadadhar Mohapatra 


A. I. R. 


ment in the previous suit though not con- 
clusive is admissible in evidence like any 
other fact to be weighed in the balance. 
It is not the correctness of the previous 
decision but the fact that there has been 
a previous decision that is established by 
the judgment. The finding of fact ar- 
rived at on the evidence in one case can- 
not be evidence of that fact in another 
case, It is, therefore, necessary that the 
Appellate Court in the instant case should 
decide the question of plaintiffs relation- 
Ship on a consideration of the judgment 
— Ext. 1— along with the other evidence 
on the record. Case law discussed. 


(Para 7) 

(B) Civil P. C. (1908), O. 8, R. 1 and 
O. 41, R. 31 — Admission of execution of 
document in written statement — Plain- 


tiffs title to half-share in suit land based 
on such document — Non-production of 
decument immaterial — Duty of Appel- 
late Court to decide question of title — 
(Evidence Act (1872), S. 18). 


Where the defendant in his written 
statement admitted the execution of a 
sale-deed on which the plaintiffs claim 
title to the half-share of land in dispute 
was based and the Trial Court had found 
that the plaintiff was entitled to contmue 
his right over the suit land so long as he 
rendered service, the Appellate Court 
should decide the question of plaintiffs 
title to the suit land and is not justitied in 
failing to consider the question of title 
mainly on the ground that the sale-deed 
had not been produced. (Para 8) 

(C) Civil P. C. (1908), Order 41, 
R. 31 — Suit for declaration of title and 
confirmation of possession — Finding by 
Trial Court that plaintiff was im con- 
tinuous possession of suit land — Duty 
of Appellate Court to consider whether 
plaintiff is entitled to a declaration of 
possessory title even if plaintiff has no 
title. (Para 9) 


Cases Referred: Chronological Paras 


AIR 1964 An Pra 58 
AIR 1964 An Pra 109 
AIR 1954 SC 606 
AIR 1987 PC 69 
AIR 1981 PC 89 
AIR 1929 PC 99 


A A N N N 


1929) 114 Ind Cas 616 

+1998 109 Ind Cas 310: AIR 1928 oe 
233 

1975 Mad WN 962: AIR 1916 Mad a 
2 i 

1600 ILR 12 All 1 (FB) 7 

1881) ILR 6 Cal 171 7 


L. Rath, A. K. Misra and B. S. Misra, 
for Appellant; R. Mohanty, P. K. Sengupta 
and M. Manwar, for Respondents. 
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JUDGMENT :— The second Appeal is 
by the plaintiff against a reversing de- 
cree. 


2%, The suit was for a declaration of 
title to and confirmation of possession 
over the land in dispute measuring 48 
decimals which stand recorded in the 
names of Arta Sethi and Dama Sethi as 
Desa Heta Dhoba Jagir in the C. S. re- 
cord of rights finally published in the year 
1928—vide Ext. 3. Arta died issueless leav- 
ing behind him his widow Fakiri Bewa. 
Dama died leaving behind him his son 
Saratha. The plaintiff claiming himself to 
be the son of Saratha came to court with 
the allegation that he had inherited the 
half-share of Saratha and had purchased 
the remaining half-share from Fakiri Bewa 
by a registered sale deed. Thus, he claim- 
ed to be the full owner of the entire 48 
decimals of land. After abolition of the 
intermediary interest, the ‘plaintiff filed 
an application under S. 8 (3) of the Orissa 
Estates Abolition Act for settlement of 
the land in his favour. The application 
was contested by the defendants who are 
Brahmin Mahajans of village Brahman- 
pada. The plaintiffs application was re- 
jected by the O. E. A. Collector on the 
ground of non-maintainability. Thereafter, 
the defendants filed an application before 
the O. E. A. Collector and an area of 45 
decimals out of the suit land was settled 
in their favour and the remaining area of 
8 decimals with the houses standing 
thereon was settled in favour of the plain- 
tiff. The plaintiff, however, claimed to 
have been in possession of the entire 
0.48 acre. He came to court as the de- 
fendants created troubles in his posses- 
sion taking advantage of settlement of 45 
decimals of land in their favour. 


3. The suit was resisted by the defen- 
dants on the grounds that the plaintiff is 
not the son of Saratha and that the sale 
by Fakiri Bewa to the plaintiff was illegal 
as the disputed land being service jagir 
land was not transferable. Their further 
contention was that after the death of 
Dama and Arta, the land was resumed 
by the ex-landlord and settled with the 
mA Jagulei Thakurani through the 
Brahmin Mahajans of the village as its 
marafatdars in the year 1980. It was also 
contended that the suit was bad for non- 
joinder of the deity Jagulei Thakurani and 
it was hit by S. 89 of the O. E. A. Act. 
It was further contended that the defen- 
dants had perfected their title to the suit 
land by adverse possession. 


4, The trial Court decreed the suit, 
holding as follows:— 
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(1) The plaintiff is the son of Saratha 
and he inherited the properties of Saratha 
as his sole legal heir. 

(2) The sale of the suit land by Fakiri 
in favour of the plaintiff was valid. 

(3) The suit is not hit by S. 39 of the 
O. E. A. Act, as the settlement of the 
land with the deity was not made under 
the provisions of the O. E. A. Act. 

(4) The suit was not bad for non-join- 
der of Jagulei Thakurani. 

(5) The plaintiff has title to the suit land 
and he has been in possession of the same 
throughout. 

The appellate court reversed the de- 
cree of the trial court and dismissed the 
suit on the following findings: 

(1) Plaintiff is not the son of Saratha. 

(2) The question of sale by Fakiri 
Bewa to the plaintiff could not be decid- 
ed since the sale deed had not been pro- 
duced in Court. 


(3) The defendants had failed to estab- 
lish that the suit land was resumed by the 
superior landlord and settled with the 
deity Jagulei Thakurani. 

5. Mr. L. Rath, the learned counsel 
for the appellant advanced the following 
contentions : 

(1) The learned Subordinate Judge hav- 
ing illegally rejected the judgment 
Ext. 1 as inadmissible in evidence, his 
finding on the question of relationship be- 
tween the plaintiff and Saratha Sethi has 


been erroneous. 


(2) The sale of the suit land by Fakiri 
Bewa in favour of the plaintiff. having 
been admitted by the defendants in their 
written statement, the learned Subordinate 
Judge should not have avoided to decide 
the question of plaintiffs title on the 
Aei of non-production of the sale 

eed. 

(3) The plaintiff-appellant is entitled to 
a declaration of his possessory title over 
the suit land. 


6. Regarding the first contention, it 


‘appears that in a previous suit filed by 


one Nilamani Bewa against the present 
plaintiff, the latter had claimed to be the 
son of Saratha Sethi. It is the appellate 
parami of the litigation which was re- 
ied upon by the plaintiff to show that he 
has been recognised to be the son of 
Saratha Sethi. The learned Subordinate 
Judge rejected the judgment on the 
ground that it is not a judgment inter 
partes and does not come within the pur- 
view of S. 18, Evidence Act. The reason- 
ing adopted by him is that a judgment as 
to whether a certain person was or was 
not the heir to another is neither a trans- 
action nor a fact within the meaning of 
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S. 13 of the Indian Evidence Act and no 
reliance could consequently be placed upon 
it. Reliance was placed on Field’s Law 
of Evidence, 10th Edition, Volume IT at 
page 1066 and AIR 1952 PC 76 in support 
of the above proposition. No citation as 
AIR 1952 PC is available. There is also 
no reference to the principle relied upon 
by the learned Subordinate Judge at page 
1066 of the Field’s Law of Evidence. 
10th Edition, Volume II. It is thus, ap- 
pen that the learned Subordinate Judge 

as not looked into the citations given in 
his judgment. There are authorities for 
the proposition that a judgment not inter 
partes is admissible under 5S, 13, Evi- 
dence Act to establish an instance in which 
the relationship was asserted and recog- 
mised or denied. 


7. Ta Gujja Lal v. Fatteh Lall, (1881) 
ILR 6 Cal 171 a question arose whether 
a judgment not inter partes was admis- 
sible under Section 18, Evidence Act and 
Garth, C. T expressed the view that the 
former judgment was not a transaction 
and that the right claimed in the parti- 
cular suit was not a right within the 
meaning of S. 13. A Full Bench of the 
Allahabad High Court in the case of Col- 
lector of Gorakhpur v. Palakdhari Singh, 
(1890) ILR 12 All 1 came to a different 
conclusion and held that such judgments 


were admissible under S. 18. Their Lord-. 


ships observed that the majority view of 
the Calcutta decision referred to above 
had put too narrow a construction on the 
word “right” as used in Sec. 18 and that 
the term “right” includes not only incor- 
poreal rights, but also rights of owner- 
ship. It was further held that though the 
judgment itself was not a transaction, the 
suit or the litigation in which it was pro- 
nounced might be treated as a transaction 
or/and instance in which a right may have 
been asserted, acknowledged or denied. In 
the case of Sital Das v. Sant Ram, AIR 
1954 SC 606 the Court held that in a dis- 
pute as to the succession to the office of 
a Mohunt, a previous judgment in a suit 
by the former Mohunt is admissible as a 
transaction in which a person from whom 
one of the parties purported to derive his 
title, asserted his right as a spiritual col- 
` lateral of the former Mohunt and on that 
footing got a decree. Their Lordships also 
observed that although the judgment in 
the previous suit was not by any means 
conclusive and had got to be weighed and 
appraised for what it is worth, it could 
be used in support of the oral evidence 
adduced in the case (para 20). In the case 
of Ajjarapu Subbarao v, Pulla “Venkata 
Rama Rao, AIR 1964: Andh Pra 58 a 


. Division Bench--held.that .the previous 
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judgment was admissible under S. 13 of 
the Evidence Act to show that the right 
of the plaintif as the son of the sixth 
defendant was claimed and recognised. 
To the similar effect is another Division 
Bench decision reported in AIR 1964 Andh 
Pra 109 (Smt. Pentapati Venkatratnam v. 
Karri Venkatanarasavamma). In the case 
of Yamunabai v. Dhannalal, (1929) 114 
Ind Cas 616 a judgment not inter partes 
in a previous case in which an adoption 
was upheld was held to be a relevant piece 
of evidence under S, 18 of the Evidence 
Act. In the case of the Secretary of State 
for India v. Subraya Karantha, 1915 Mad 
WN 962, Section 13 of the Evidence Act 
was held applicable to the class of cases 
where the alleged relationship admitted 
of assertion, denial and recognition. In 
the case of Raj Fateh Singh v. Baldeo 
Singh, (1928) 109 Ind Cas 810 (Oudh) s 
judgment in which the illegitimacy of a 
person is recognised is admissible in evi- 
dence under Section 18 of the Evidence 
Act where the question of his legitimacy 
is in issue in a subsequent suit. In view 
of the authorities cited above, it may be 
taken to be fairly settled that the judg- 
ment in a previous suit though not inter 
partes is admissible in proof of a transac- 
tion or particular instance in which the 
relationship was asserted and recognised} 
or denied. A judgment in the previous 
suit though not conclusive is admissible 
in evidence like any other fact to be} 
weighed in the balance, It is not the cor- 
rectness of the previous decision but the 
fact that there has been a previous deci- 
sion that is established by the judgment. 
The finding of fact arrived at on the evi- 
dence in one case cannot be evidence of 
that fact in another case (See AIR 1929 
PC 99, Gopika Raman Roy v. Atal Singh; 
AIR 1981 PC 89, Gobinda Narayan Singh 
yv. Sham Lal Singh; AIR 1987 PC 69, 
Kesho Prasad Singh v. Mt. Bhagjogna 
Kuer). The learned Subordinate Judge 
went wrong in excluding the judgment 
ee 1) from consideration. It is, there- 
ore, necessary that he should decide the 
question of plaintiff's relationship. with 
Saratha Sethi on a consideration of the 
judgment — Ext. 1 — along with the other 
evidence on the record. 


8. With regard to the plaintiff's claim 
of title in respect of half-share of Arta 
Sethi, the learned Subordinate Judge ob- 
served that that question could not be de- 
cided in the absence of the sale deed on 
which the plaintiff's claim was based. It 
appears that in para. 14. of the written 
statement it was admitted that Fakiri 
Bewa had. executed a sale deed in favour}. 
of the plaintiff. It was, however, alleged 


1989 


that as the disputed property was burden- 
ed with service, the sale deed executed by 
i as 






Bewa. 


9. On the question of possession, the 
trial court in para. 12 of its judgment came 
to the finding that the plaintiff has been 
in continuous possession of the suit 
land. The lower appellate court did not 
at all consider the question of possession. 
Having reached the conclusion that the 
defendants had failed to establish resump- 


tion of the land by the ex-land- 
lord and settlement of the same 
with the deity Jagulei Thakurani 


through the defendants as its marfatdars, 
he lower appellate court should con- 

sider whether the plaintiff is entitled to a 

declaration of his possessory title over the 

suit land even if it is held that he has 
ot title to the same. 


10. In view of the foregoing discus- 
sions, the appeal is allowed and the de- 
cree passed by the lower appellate court 
is set aside. The case is remitted 
to the lower appellate court for rehearing 
of the appeal and a fresh disposal of the 
same in the light of the above observa- 
tions. Parties to bear their own costs in 
this appeal. 

Case remanded. 
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Manoharlal Arora and others, Peti- 
tioners v. Atma Prakash Arora and others, 
Respondents. 


Civil Revns. Nos. 30, 31, 64 and 136 of 
1979 D/- 7-1-1980.* 


Civil P. C. (1908), O. 26, R. 4 and O. 18 
R. 19 — Issuance of commission —Con- 
ditions essential — Necessity of evidence 
of a witness in the interest of justice — 
Condition precedent. 


*From orders passed by R. S. P. Patnaik 
Sub-J., Cuttack, D/- 8-1-1979, 5-1-1979, 
8-1-1979 and 19-12-1978 respectively. - 
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Where a Court proceeded on the foot- 
ing that certain witnesses cannot be order- 
ed to attend Court since they do not live 
within the jurisdiction of the Court and 
failed to consider the pre-condition 
namely whether the evidence-of such wit- 
nesses is necessary in the interest of jus- 
tice, the order issuing commission fór 
their examination would be bad. 

(Para 8) 

Reading Order 26, Rule 4 along with 
Order 16, Rule 19 the legal position 
which emerges is that any court may, in 
any suit, issue a commission for the exa- 
mination of a witness resident within the 
local limits of its jurisdiction if it, for 
reasons to be recorded, thinks it neces- 
sary so to do. A commission may also 
issue for examination on commission of 
any person resident beyond the local limits 
of a Court’s jurisdiction but where, how- 
ever, the witness resides without such 
limits but at a place one hundred kilomet- 
res or more away from the Court-house, 
or at a place five hundred kilometres or 
more from the court-house where five- 
sixths of the distance between the place 
where he resides and the place where 
the court is situate is covered by railway 
or. steamer communication or other es- 
tablished public conveyance, a commis- 
sion shall not issue for examination of 
such witness, unless the court considers 
that his evidence is necessary in the in- 
terest of justice. Though the power to 
issue a commission has been conferred 
under Section 75 of the Code of Civil 
Procedure, it is nevertheless discretionary 
and is subject to the conditions and limi- 
tations as have been prescribed under the 
Rules, namely, Order 26. Issuance of a 
commission, however, has been made 
mandatory in cases where a witness can- 
not be ordered to appear in person, but 
his evidence in the opinion of the court, 
is necessary in the interest of justice, that 
is to say, unless the Court is satisfied that 
there is compelling necessity to examine 
such a witness. Thus, the normal rule is 
that a commission should not issue for 
examination of a witness who can be 
ordered to attend in person to give evi- 
dence in the court, unless there are spe- 
cial reasons for it like serious illness or 
other kinds of ailment or infirmity or 
similar other grounds or where a person 


cannot be ordered. to attend court to give 
his evidence. There can, therefore be 
no insistence, as of right,- by a party.to 
have a commission issued for examina- 
tion of a. witness merely. because he is 
outside the jurisdiction of the Court. 


(Para 7). 


æ 
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Cases Referred: Chronological Paras 


1979) 47 Cut LT 277 9 
1979) Civil Revn. No. 206 of 1979, D/- 

27-8-1979 (Orissa), Rajendra Jha v. 
Suresh Jha 9 


AIR 1956 Orissa 65 Q 


In Civil Revn. No. 30 of 1979: R. C. 
Patnaik, P. R. Barik and S. C. Das, for 
Petitioner; M. Patra, B. Misra, A. Mukher- 
jee; A, K. Misra, D. Das and N. Mukher- 
jee, for Opposite Parties. In Civil Revan. 
No. 81 of 1979: A. Mukherjee, for Peti- 
tioner; M. Patra, B. Misra, P. K. Misra, 
P. R. Barik, S. C. Das and N. Mukherjee, 
for Opposite Parties. In Civil Revns. Nos. 
64 and 136 of 1979, M. Patra, B. Dagara, 
B. Bramhachari, B. Misra and R. Mohanty, 
for’ Petitioner; XR. C. Patnaik and 
A. Mukherjee, for Opposite Parties, 


ORDER :— These four revisions have 
been heard together as they all arise out 
of different orders passed in the same 
suit and as they relate to the same topic, 
namely, examination of witnesses on com- 
mission and payment of expenses of the 
Advocate for the plaintiff as ‘expenses 
of commission’ and will be governed by 
this common order. The interconnection 
will be apparent from the enumeration of 
facts hereinbelow. ` 


2. In Civil Revision No. 30 of 1979, 
the defendant No. 1 is the petitioner and 
this Revision is directed against the order 
of the Subordinate Judge dated 8-1-1979 
wherein the petitioner has been directed 
to pay the costs of the plaintiff as ‘ex- 
penses of commission’. 


In Civil Revision No. 64 of 1979 the 
plaintif is the petitioner and this Revi- 
sion is directed against the self-same 
order dated 8-1-1979 allowing the appli- 
cation of defendant No. 1 to examine 13 
witnesses out of 14 witnesses named 
therein on commission. This Revision is 
connected with Civil Revision No. 30 of 
1979 being in the nature of a counter to 
the latter and arises out of the same order 
dated 8-1-1979. 

Civil Revision No. 186 of 1979 has 
been filed by the plaintif against the 
order dated 19-12-1978 whereby the trial 
court allowed the application of defen- 
dant No. 2 to examine six of his witnesses 
on commission on the latter depositing 
some sums of money towards the expenses 
of the Commissioner as also of the plain- 
tiffs Advocate. By the said order the trial 
court also dealt with a similar application 
by defendant No. 3 (a) who is a Parda 
. Nasin lady and who is residing beyond the 
jurisdiction of the trial court, praying to 
be examined on commission and allowed 
the same on the applicant depositing cer- 
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tain amounts of money towards the re- 
muneration and expenses of the Commis- 
sioner as also the expenses ofthe Ad- 
vocate appearing for the plaintiff. 


Civil Revision No. 31 of 1979 has been 
filed by defendants 2, 3 (a) and 3 (b) 
against the order dated 5-1-1979 rejecting 
their applications to reduce the quantum 
of costs directed to be paid to the plain- 
tiff and to meet the expenses of the Com- 
missioner which had been earlier fixed 
by order dated 19-12-1978. 

The plaintiff in the suit is the petitioner 
in Civil Revisions 64 and 186 of 1979 and 
is the opposite party No. 1 in the other 
two Revisions, Defendant No. 1 is the peti- 
tioner in Civil Revision No. 80 of 1979 
and opposite party No. 1 in Civil Revi- 
sions 64 and 186 of 1979 and opposite 
party No. 2 in Civil Revision No. 31 of 
1979. Defendants 2, 8 (a) and 8 (b) are 
petitioners in Civil Revision No. 31 of 
1979 and are respectively opposite par- 
ties 2, 8 and 4 in Civil Revisions 30, 
and 186 of 1979. 


3. The plaintiff instituted Title Suit 
No. &1 of 1978 for dissolution of partner- 
ship and accounts. The partnership firm 
was operating in the name of Manohar- 
lal and Company. On 12-5-73 when the 
suit was filed the plaintiff obtained an 
ex parte order of injunction and inven- 
tory by which the business of the firm 
was allowed to be run by defendants 1 
and 2 at Calcutta and Cuttack respecti- 
vely under orders of the court. A set of 
interrogatories were sought to be deliver- 
ed to the plaintiff, but that was retused. 
Defendant No. 1 made an application on 
8-1-79 for examination of some of his 
witnesses named therein on commission. 
He named 14 witnesses in his application 
for examination on commission. By order 
dated 8-1-79 the learned Subordinate 
Judge allowed the prayer for examination 
of 18 witnesses on commission and re- 
jected the prayer in respect of one wit- 
ness, namely, Satrughna Sahu. He also 
directed defendant No. 1 to deposit 
Rs. 10,000/- to meet the expenses of the 
Commissioner as well as of the Advocate 
of the plaintiff for attending Commis- 
sioners’ residence. The order dated 8-1- 
1979 is subject-matter of two revisions. ` 
aey Civil Revisions Nos. 30 and 64 of 


After commencement of trial of the 
suit, two applications were filed, one by 
defendant No. 2 for examination of six 
witnesses residing beyond the ordinary 
original jurisdiction of the court on com- 
mission and the other filed by defendant 
No. 8 (a) for being examined on commis- 
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sion. By order dated 19-12-78 the trial 
court allowed both the applications and 
„called upon them to pay some expenses 
to the plaintiff and this order is subject- 
matter of Civil Revision No. 186 of 1979. 
On 20-12-78 defendants 2, 8 (a) and 3 (b) 
made applications for scaling down the 
amount directed to be paid to the plain- 
tiff as expenses on commission. By order 
dated 5-1-79 these petitions were reject- 
ed and the said order is subject-matter of 
Civil Revision No. 31 of 1979. 


4. The witnesses 1 to 5 in the list of 
defendant No. 1 are family members of 
the plaintiff. Defendant No. 1 failed to 
furnish the list of witnesses which he now 
furnishes for being examined on commis- 
sion when the suit was opened for trial 
under Order 16 Rule 1 C. P. C. It was 
for the first time after a number of wit- 
hesses were examined on the side of the 
plaintiff that defendant No. 1 filed his ap- 
plication dated 3-1-1979 to examine 14 
witnesses on commission. The plaintiff ob- 
jected to the defendant No. I’s prayer on 
these grounds as also on the ground that 
the plaintiff, if compelled to go out to 
those far off places, will be done to death 
and that the attempt to examine some of 
the family members of the plaintiff as 
witnesses on the side of the defendants is 
for the purpose of humiliating the plain- 
tiff and, as such, the move of defendant 
No. 1 to examine them on commission 
lacks bona fides, 


The trial court, in facts, has found that 
the defendant No. 1 made his application 
for examining his 14 witnesses on com- 
mission long after the plaintiff had exa- 
mined a number of his witnesses and that 
he has failed to explain by cogent reasons 
as to why he defaulted in filing his list 
of these witnesses when the suit was 
opened for trial or even on the day fol- 
lowing. He also believed that the plain- 
tiff was under a reasonable apprehension 
of being committed to death and that, 
accordingly, to compel him to go outside 
Cuttack would raise reasonable apprehen- 
sion of death or bodily injury to him. He 
has also recorded a finding that witnesses 
Nos. 1 to 5 as per list of defendant No. 1 
are the family members of the plaintiff. 
Despite all these a the trial court 
has allowed the prayer tor examination of 
witnesses on commission on the sole 
ground that defendant No. 1 has a right 
to examine the witnesses Nos. 1 to 18 on 
commission since they are residents be- 
yond the jurisdiction of the court. For 
self-same reasons and despite similar ob- 
jections of the plaintiff, the application 
of defendant No. 2 for examination of 
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four witnesses on commission has been 
allowed. 

5. The points which arise for consi- 
deration, after hearing learned counsel 
for all parties, are: (1) whether on a true 
construction of Order 16 Rule 19, C. P.C. 
the defendants 1 and 2 have a right to 
demand that their witnesses enumerated 
in their lists residing without the local 
limits of the courťs ordinary original 
jurisdiction must be examined on com- 


. mission, (2) whether in allowing the~ ex- 


amination of witnesses on commission, the 
trial Court is justified in directing defen- 
dants to pay expenses of the plaintiff and 
his counsel to enable the plaintiff ‘to 
effectively cross-examine the witnesses, 
and, (8) whether the trial Court is justifi- 
ed in allowing defendant No. 8 (a) to be 
examined on commission. ` 


6. I will proceed to consider the first 
of the three points indicated above. The 
provisions relating to examination of wit- 
nesses on commission are in Order 26 
and Order 16 Rule 19 C. P. C, Rule 1 
Order 26 deals with issuance of a com- 
mission for examination of any person 
resident within the local jurisdiction of 
the Court issuing commission and Rule 4 
thereof deals with examination of wit- 
nesses who reside beyond the local limits 
of jurisdiction of the Court. All these 
ove underwent amendment in 1976. 

y this amendment, one proviso was in- 
serted in Rule 1, two provisos were insert- 
ed in Rule 4 of Order 26 and one proviso 
in Rule 19 of Order 16. Rule 19 of 
Order 16 runs as follows:— 


“No one shall be ordered to attend m 
person to give evidence unless he re- 
sides— 

a) within the local limits of the Courts 
ordinary original jurisdiction, or 

(b) without such limits but at a place 
less than one hundred or (where there is 
railway or steamer communication or 
other established public conveyance for 
five-sixths of the distance between the 
place where he resides and the place 
where the Court is situate) less than five 
hundred, kilometres distance from the 
Court house : 


Provided that where transport by air is 
available between the two places mention- 
ed in this rule and the witness is paid 
the fare by air, he may be ordered to at- 
tend in person.” 

The first proviso to Rule 4 (1) of Order 26 
runs as follows :~ 

“Provided that where, under Rule 19 
Order XVI, a person cannot be ordered 
to attend a Court in person, a commis- 


sion. shall be issued for his examination 
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if his evidence is considered necessary: in 
the interests of justice:” 

Rule 1 of Order 26 deals with issuance 
of commission for examination of any per- 
son which includes both a witness and 
a party. The proviso to Rule 1 also states 
that unless the court ‘thinks it necessary’, 
no commission shall issue. When commis- 
sion is issued, reasons must be recorded 
for issuing the same. 


é Reading Order 26 Rule 4 along 
with Order 16 Rule 19 the legal position 
which emerges is that any court may, in 
any suit, issue a commission for the exa- 
mination of a witness resident within the 
local limits of its jurisdiction, if it, for re- 
asons to be recorded, ‘thinks it necessary so 
todo. A commission may also issue for 
examination on commission of any person 
resident beyond the local limits of a 
court's jurisdiction but where, however, 
the witness resides without such limits 
but at a place one hundred kilometres or 
more away from the court house, or at a 
place five hundred kilometres or more 
from the court house where five-sixths of 
the distance between the place where he 
resides 'and the place where the court is 
situate is covered by railway or steamer 
communication or other established public 
conveyance, a commission shall not issue 
for examination of such witness, unless the 
Court considers that his evidence is 
necessary in the interest of justice. Though 
the power to issue a commission has been 
conferred under Section 75 of the Code 
of Civil Procedure, it is nevertheless dis- 
cretionary and is subject to the conditions 
and limitations as have been prescribed 
under the Rules, namely, Order 26, Issu- 
ance of a commission, however, has been 
made mandatory in cases where a wit- 














son, but his evidence, i 
the court, is necessary in the interest of 
justice, that is to say, unless the court 


is satisfied that there is one neces- 
sity to examine such a witness. 
normal rule is that a commission should 
not issue for examination of a witness who 
can be ordered to attend in person to 
give evidence in the court, unless there 
are special reasons for it like serious ill- 
ness or other kinds of ailment or infir- 
mity or similar other grounds or where a 
person cannot be ordered te attend court 
to give his evidence. There can, there- 
fore, be no insistence, as of right, by 
a party to have a commission issued for 
examination of a witness merely because 
he is outside the jurisdiction of the court. 
§.. Applying these principles to the 
`” [instant pase it ‘willbe noticed from- the 
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of these witnesses is necessary in the in- 
terest of justice. Due to this lacuna alone 
the impugned orders dated 8-1-79 in Civil 
Revision No. 64 of 1979 and dated 19-12- 
1978, subject-matter of Civil Revision 
No. 186 of 1979, are bound to be quashed 
and the matter is bound to be remitted 
to the Sub-Judge for reconsidering the 
matter in the light of the first proviso to 
Rule 4 of Order 26. Consequently, that 
part of the arder which is subject-matter 
of Civil Revision No. 80 of 1979 is also 
bound to be set aside. As a consequence 
of quashing the order dated 19-12-1978, 
Civil Revision No. 81 of 1979 must neces- 
sarily become infructuous and, therefore, 
be quashed. 


$. The next aspect to consider is whe- 
ther the bar contained in Rule 19 of 
Order 16 against directing a witness to 
attend in person to give evidence applies. 
If the bar does not apply and the wit 
nesses sought to be examined on com- 


mission by defendants 1 and 2 could be 
summoned to appear in’ court in person, 


the order for issuance of commission for 
their examination would on this ground 
also be liable to be quashed. This calls 
for interpretation of clause g of Rule 19 
of Order 16. This Clause } as already 
stated, has a proviso appended to it by 
1976 amendment. The object and reason 
for this amendment reads as follows:— 


“In view of the improved facilities for 
transport, Rule 19 is being amended to 
increase the distance specified therein 
and also to provide that where air trans- 
port is available and the air fare is paid 
to the witness, he may be required to at- 
tend in poon irrespective of the dist- 
ance of the place from which he is call- 
ed upon to appear.” 

Accordingly, the words “one hundred” 
and ‘five hundred kilometres” were sub- 
stituted for the words “fifty” and “one 
hundred miles” respectively in Clause (b) 
and the proviso was inserted. On a plain 
reading of Clause (b) it is clear that no 
person shall be ordered to attend in per- 
son to give evidence unless he resides 
within the ordinary a Ca jurisdiction or 
within.one hundred kilometres from. the. , 
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hundred kilometres from the court house, 
five-sixths of that distance between the 
place where he resides and the place 
where the court is situate is covered by 
railway or steamer communication or other 
established public conveyance. If the wit- 
mess resides five hundred kilometres or 
more away from the courthouse, then he 
cannot be compelled to appear even 
though five-sixths of that distance is cov- 
ered by the communications referred to 
in Clause (b). Then the proviso has been 
inserted which is in the nature of an ex- 
ception to the prescribed limitations of 
Rule 19. It provides that irrespective of 
the distance between the place of resi- 
dence of the witness and the place where 
the court is situate, the witness may be 
ordered to attend court if the two places 
are connected by air transport and the 
witness is paid the air fare. This appears 
to me to be the true meaning of this pro- 
viso. The witnesses sought to be examin- 
ed on commission are residing at New 
Delhi, Indore, Madras, Jagdhari (Haryana), 
Calcutta and Cuttack. Of the 14 witnesses 
mentioned in the application of defendant 
No. 1, one belongs to Calcutta. Since Cal- 
cutta, where the witness resides is less 
than 500 kilometres from Cuttack where 
the court is situate and the two places are 
connected by railway, he was liable to be 
summoned to attend court and the Sub- 
Judge was not justified in directing issue 
of a commission for his examination. 
That order so far as that Calcutta witness 
is concerned, is liable to be vacated on 
that ground alone. Defendant No. 1 may 
take steps for summoning him to appear 
in court. The other places where witnesses 
reside are Delhi, Indore, Madras and 
Jagdhari which are respectively at a dis- 
tance of 2068 KMs, 2546, KMs, 1224 KMs 
and 1949 KMs from Bhubaneswar and 
transport by air is not available between 
those places and Cuttack. The court is 
situate at Cuttack, about 22 KMs from 
Bhubaneswar. These data were supplied 


by Mr. Mohanty and have been accepted 
as correct by the opposite parties. Ac- 
cordingly, the proviso to Rule 19 of 


Order 16 does not apply. In view of the 
finding of the Sub-Judge that no suffi- 
cient reasons were given by defendant 


No. 1 for having defaulted to cite these 
witnesses earlier, and that he has adopt- 
ed this manoeuvre for putting the plain- 
tiff to humiliation and harassment, and in 
view of his refusing to allow Satrughna 
Sahu to be examined on commission on 
the sole ground that he resides within 
seven‘ kilometres. from the place. where 
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the courthouse is situate, it appears that 
he allowed the prayer of defendant No. 1 
solely on the ground that since the wit- 
nesses lived beyond the prescribed limit 
of Rule 19 and cannot be ordered to at- 
tend court, defendants 1 and 2 had a 
right to ask for their examination on com- 
mission. As already stated, as the manda- 
tory pre-condition of considering if their 
evidence was necessary in the interest of 
justice has not been fulfilled, the impugn- 
ed orders dated 8-1-1979 and 19-12-1978 
are bad in law. I would, therefore, set 
aside those orders and direct him to con- 
sider whether the examination of those 
witnesses is necessary in the interest of 
justice before deciding to issue commis- 
sion for their examination as is indicated 
in first proviso to Rule 4 of Order 26. 


I would, however, also indicate here 
that in case the Sub-Judge decides to 
issue commission after coming to a con- 
clusion that the examination of those wit- 
nesses is necessary in the interest of jus- 
tice, he would re-examine the question as 
to whether the defendants 1 and 2, at 
whose instance commission is being issu- 
ed, can be directed to pay the expenses 
of the plaintiff and his counsel in addi- 
tion to the expenses of the Commission 
or as part thereof. In this connection he 
will Ee special attention, inter alia, te 
the decisions of this Court, namely, the 
decisions in the cases of Rajendra Jha v. 
Suresh Jha (Civil Revn. No. 206 of 1979, 
decided on 27-8-1979), Anil Kumar Das v. 
Orissa Cement Ltd., (1979) 47 Cut LT 
277 and Union of India v. Natabarlal 
Jayashankar, AIR 1956 Orissa 65. 


10. Since I am setting aside all the 
impugned orders, subject-matters of these 
four revisions, and remitting the entire 
matter back to the trial court for recon- 
sideration, it is unnecessary to adjudicate 
upon the other two points now. 


i. In net result, since the two main 


‘orders dated 8-1-79 and 19-12-1978 are 


set aside, all the Civil Revisions are al- 
lowed, but there will be no order for 
costs. 


All the Civil Revisions are allowed and 
matters remanded. No costs. 


Revisions allowed. 
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M/s. Jyoti Transport & Service Co- 
operative Society Ltd., Appellant v. The 
Aska Co-operative Sugar Industries Lid. 
and another, Respondents. . 

Second Appeal No. 88 of 1979, D/- 
29-10-1979." 

Orissa Co-operative Societies Act (2 of 
1963), Ss. 121 (c) and 68 — Jurisdiction 
of Civil Court — Nature of dispute — 
Dispute touching business of _ plaintift 
society — Relief of injunction — Proper 
forum -— Civil Court would have no 
jurisdiction — Dispute ought to be refer- 
red to Registrar of Co-operative Socie- 
ties. ' (Para 9) 


R. Mohanty, S. N. Kar and B.N. 
Prasad, for Appellant; S. Misra No. 2 and 
R. C. Rath, tor Respondents. 

JUDGMENT :— The plaintiff. has pre- 
ferred this second appeal against the con- 
firming decision of the Subordinate Judge, 
Aska in Title Appeal No. 4 of 1979. 


%. Admittedly, the plaintif and de- 
fendant no. | are co-operative societies 
and both the societies have been register- 
ed under the Orissa Co-operative Socie- 
ties Act, 1962 (hereinafter referred to as 
the “Act’). Defendant no. 2 is the Manag- 
ing Director of defendant no. 1. 


3. It is not necessary for me to state 
in detail all the facts alleged in the plead- 
ings of both the parties. Suffice it to say 
that the plaintiff allegedly entered into 
a contract with the defendants for trans- 
porting sugar cane to the factory premises 
of the defendants. After execution of the 
said contract and part performance of the 
same for one year, the defendants called 
for tenders from other persons for doing 
the ‘said work for the defendants. There- 
upon, the plaintiff instituted this suit 

raying for an injunction against the de- 
endants prohibiting them from inviting 
or accepting any fresh tender for trans- 
port of sugar cane by any other person to 
the factory premises of the defendants, 
and also tor a mandatory injunction com- 
manding the defendants to engage the 
plaintiff's trucks only for transport of 
sugar cane to the factory premises of the 
detendants. ` 

4, The main defence of the defendants 
is that the suit is not maintainable 
u/ss. 68, 121 and 127 of the Act. 

5. The trial court, inter alia, held that 
as no notice u/s. 127 of the Act was taken 


Against order of D. G. Dash, Sub. J. 
Aska, D/- 7-4-1979. 
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by the plaintiff against the defendants be- 
fore the filing of the suit, the suit was not 
maintainable. 


On this question the lower appellate 
court also held that transport is the busi- 
ness of both the co-operative societies, the 
parties in this suit, and so the suit is hit 
by Sections 68 and 121 of the Act. 


6. The other points decided by both 
the courts below are not agitated in the 
bearing of this appeal and are not neces- 
sary to be stated and dealt with in view 
of my decision in this appeal. , 


7. Mr. Kar, the learned counsel for 
the appellant, strenuously urged that both 
the courts below have erred in law in 
deciding the above-mentioned question 
against the plaintiff-appellant. According 
to Mr. Kar, transport is not the business 
of the defendant-society, as that is mere- 
ly a co-operative society for manufactur- 
ing sugar, and there is also nothing on 
record to show that transport of sugar 
cane is the business of the plaintiff- 
society, and that being so the decision of 
the courts below that the plaintiffs suit 
is barred u/s. 68 of the Act is incorrect 
and liable to be set aside. 


8. Mr. Kar admits that the plaintiff- 
society is a co-operative society register- 
ed under the Orissa Co-operative Socie- 
ties Act, 1962. The name of the plaintiff- 
society is ‘M/s. Jyoti Transport & Service 
Co-operative Society Ltd.. Section 4 of 
the Act inter alia provides that a co-ope- 
rative society which is established with 
the object of facilitating the operation of 
the said society can be registered under 
this Act. From the nomenclature of the 
plaintitt-society and its admitted registra- 
tion in that name it is quite clear that one 
of the objects of establishing the society 
was to take up transport business, and to 
facilitate operation in that direction the 
society has been formed. Apart from 
that, it is seen from the pleadings and 
findings in this case that the plaintiff- 
society entered into a contract with the 
defendant-society to transport sugar cane 
to the factory premises of the defendants. 
This fact considered along with the other 
facts stated above supports the conclusion 
that the business of transport was one of 
the functions of the plaintiff-society, and 
for facilitating this business the plaintiff- 
society was established. From the above 
facts and from the facts and circum- 
stances of this case, there is no doubt 
that one of the objects for which the 
plaintiff-society was established was to 
c on transport business in the interest 
of the society. Both the courts below 


_ have found that the object of the plain- 
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tiff-society is to take up transport work 
for others. 

9. Section 68 of the Act so far as rele- 
vant provides :— 


“68. Dispute which may be referred 
to arbitration. — (1)  Notwithstand- 
ing anything contained in any 
law for the time being in force, 
any dispute touching the constitution, 
management or the business of a society, 
other than a dispute regarding discipli- 
nary action taken by a society or its com- 
mittee against a paid servant of the 
society, shall be referred to the Registrar 
if the- parties thereto are among the fol- 
lowing, namely :— 

(a) to (c) x x X x 

(d) any other society or the liquidator 

of such society. 

XX XX XX XX xx” 

In this case the disputes and the cause 
of action giving rise to the suit, without 
doubt, touch the transport business of the 
plaintiff-co-operative society. That being 
so, the disputes giving rise to this suit 
should have been referred to the Re- 
gistrar of the Co-operative Societies, as 
required u/s. 68 of the Act, and a suit on 
such disputes is barred under the provi- 
sions of Section 121 of the Act, as speci- 
fically provided in clause (c) thereof. The 
reliefs prayed for by the plaintiff in the 
suit can be granted by the Registrar of 
Co-operative Societies as the decision on 
such disputes (Section 70), on a certificate 
signed by the Registrar or any person 
authorised by him in this behalf, shall be 
deemed to be a decree of the Civil Court 
and shall be executed in the same manner, 
as provided u/s. 108 of the Act. On the 
above considerations alone and without 
going into the question as to whether the 
dispute in question touches the business 
of the defendant-society or not, the Civil 
Court had no jurisdiction to entertain the 

resent suit, and accordingly the suit was 
liable to be dismissed in limine. On the 
above facts and the position of law 
governing this case, the submissions of 
Mr. Kar in this respect have no merit. 


The order of the court below dismissin 
the suit is upheld on the ground state 
above. 

10. There is, therefore, no merit in 
this appeal and it is accordingly dis- 
missed, but in the circumstances there 
will be no order as to costs of this Court. 

Appeal dismissed. 
t 
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R. N. MISRA AND N. K. DAS, JJ. 


Vysyaraju Vadreenarayana Moorty 
Raju, Appellant v. Epari Venugopalam, 
Respondent. 


A. H. O. No. 55 of 1976, D/- 28-10- 
1979. 


(A) Orissa Money-lenders Act (3 of 
1984), S. 10 and Ss. 7-C and 7-D (as in- 
serted in 1975) — Scope and applicability 
-= Execution of money decree — Rule of 
Damdupat whether attracted to recovery 
by execution of the decree — Distinction 
between provisions of S. 10 and Ss. 7-C, 
7-D pointed out — Rule of harmonious 
construction — Legislative intent — In- 
consistency in the two provisions not for 
the court to remedy. (1976) 42 Cut LT 
1075, Reversed. 


Section 10 of the Money-lenders Act 
embodies the Damdupat Rule which pro- 
vides that interest for the period preced- 
ing the institution of the suit cannot ex- 
ceed the amount of loan originally ad- 
vanced. §. 7-C provides for the maximum 
amount that can be recovered on loans 
and gives mandate that no money-lender 
can recover towards interest an amount 
in excess of the principal. The scheme in 
S. 10 is thus different from that of S, 7-C. 
As Section 7-C and S. 10 are parts of the 
same Act and since they co-exist, a har- 
monious construction has to be adopted. 
S. 10 therefore must be confined to in- 
stances where the assistance of the court 
is sought for and application ot Sec- 
tions 7-C and 7-D must be limited to 
cases where the money-lender does not 
sue the debtor but seeks to recover the 
principal and interest out of court. S. 10 
occurs in Chapter III of the Act which 
has a general heading “Provisions Relat- 
ing to Suits in respect of Loans and Exe- 
cution of Decrees”. The new Chapter II-A 
has been labelled as “General Provisions”. 
The embargo under S. 10 in clear terms 
refers to interest for the period up to the 
suit and restricts the quantum of such 
interest to a sum equal to the principal 
amount. 

Chapter ITI with Section 10 was the 
existing law when Chapter II-A was in- 
troduced into the Act by amendment. The 
Legislature was aware of the existing law 
clearly making provision for award of 
interest by Court. If Ss. 7-C and 7-D were 
intended to provide what the judgment- 
debtor contends for, appropriate amend- 
ments in S. 10 (1) of the Act should have 


Against judgment of S. Acharya, J. Re- 
ported in (1976) 42 Cut LT 1075. 
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been undertaken. It could not have been 
the intention of the Legislature to make 
inconsistent provisions in Chapters II-A 
and III. Since both the provisions co- 
exist and provide differently, it should 
be the duty of the court to harmonise 
the two and only when it is not possible 
to do so, to find fault with the legislation. 
The only harmonious construction that 
can be provided in the present case would 
thus be to confine the provisions of S. 10 
to suits in court and the ambit of Ss. 7-C 
and 7-D to instances where the assistance 
of the court is not sought for. 


It is not appropriate that such a discri- 
minating situation should operate, but 
it is for the Legislature to intervene and 
by appropriate amendment bring the two 
provisions in accord. As the Act stands, 
the position that the decree-holder is not 
entitled to recover more than twice the 
principal amount notwithstanding the 
decree of the court, keeping S. 10 of the 
Act in view, cannot be accepted. 


It is settled law that a special provision 
should be given effect to the extent of its 
scope, leaving the general provision to 
control cases where the special provision 
does not apply. (1976) 42 Cut LT 1075, 
Reversed. (Paras 4, 5) 


(B) Interpretation of Statutes — Legis- 
fative intent. 


Though there is force in the contention 
that a beneficial statute must be so con- 
strued so as to bring about the benefit 
imtended by the Legislature, where the 
words of the statute are clear, it is not for 
the court to travel beyond the permissi- 
ble limit under the doctrine of implement- 


ing legislative intention. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1964 SC 207 5 


AIR 1958 SC 255 5 
(1884) 10 AC 59:52 LT 474 Seward v. 
The Vera Cruz 3 
B. R. Rao, for Appellant; R. Mohanty, 
for Respondent. 


R. N. MISRA, J.:— This Letters Pa- 
tent appeal is directed against the revers- 
ing appellate decision: of our learne 
brother eye de and arises out of an 
execution proceeding. . 

. 2. The decree-holder-appellant filed 
Money Suit No. 3 of 1963 for recovery of 


a sum of Rs. 47,080.56 out of which | 


Rs. 29,164.52 was the principal and the 


balance of Rs. 17,916.04 was interest up to © 


the date of the suit. On 22-9-1965, the 
suit was decreed for the entire amount 


claimed together with pendente lite and © 


future interest .at 6 per cent per annum. 
“Costs of Rs. 5,825.62 were decreed ` and 
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the judgment-debtor was allowed to satisfy 
the decree in monthly instalments of 
Rs. 1000/-. The decree was executed in 
E. P. No. 22 of 1970. The judgment- 
debtor filed an application that the decree 
had been satisfied inasmuch as he had 
already paid Rs. 60,300/- by 16-9-1974. 
This stand was obviously taken by invok- 
ing the Damdupat Rule provided in Sec- 
tion 10 of the Orissa Money-lenders Act 
(hereinafter referred to as the ‘Act’), On 
8-1-1975, the executing court held that the 
judgment-debtor was liable to pay 
Rs. 47,080.56 together with pendente lite 
and future interest on the principal 
amount of Rs. 29,164.52 and the rule re- 
lied upon by the judgment-debtor was 
not applicable in respect of interest sub- 
ni ba to institution of the suit. The 
judgment-debtor appealed and maintain- 
ed that in view of the amended provi- 
sions of the Act, the creditor was not en- 
titled to recover interest in excess of the 
principal amount and as the judgment- 
debtor had already paid more than double 
of the principal amount, his liability 
under the decree stood liquidated. 


3. The learned single Judge relying 
on the provisions of Section 7-C and Sec- 
tion 7-D of the Act accepted this conten- 
tion and has vacated the decision of the 
executing court. The decree-holder is in 


appeal. 


4, Chapter II-A was introduced into: 
the Act by the Amending Act 54 of 
1975. Sections 7-C and 7-D which are 
ea for the present purpose pro- 
vide :— 


“(-C. Maximum amount recoverable 
on loans.— No money-lender shall 
recover towards the interest in respect of 
any loan advanced by him, an amount in 
excess of the amount of the principal. 


7-D. Discharge of loan on payment of 
double the amount of the principal. — 
Any loan in respect of which the 
money-lender has realised from the deb- 
tor an amount equal to, or more than, 
twice the amount of the principal, shall 
stand discharged and the amount, if any, 
so realised in excess of twice the amount 
of the loan shall be refunded by the 
money-lender to the debtor.” ; 


Counsel for the decree-holder does not 
dispute that in terms of Section 7-D, a 
suit would lie at the instance of the judg- 
ment-debtor for recovery of the excess 
e amount of the 
joan. He does not also dispute that even 
if the recovery has been. prior to the 
amendment, a suit would still lie subject 
to limitation for-recovery- of the. excess.| 
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Therefore, Section 7-D would apply to 
recoveries by the creditor prior to the 
amending Act. 

Undoubtedly Sections 7-C and 7-D are 
` parts of the same legislative scheme and 
have to be read together. Section 7-C 
makes provision for the maximum amount 
that can be recovered on loans and gives 
a mandate that no money-lender can re- 
cover towards interest an amount in ex- 
cess of the principal. According to Mr. 
Rao for the appellant, Section 10 em- 
bodies the Damdupat Rule which pro- 
vides that interest for the period preced- 
ing the institution of the suit cannot ex- 
ceed the amount of loan originally ad- 
vanced. Therefore, the scheme in Sec- 
tion 10 is different from Section 7-C. Sec- 
tion 7-C and Section 10 are parts of' the 
same Act and since they co-exist, a har- 
monious construction is to be adpoted. 
The decree-holder’s counsel, therefore, 
contends that Section 10 must be confined 
to instances where the assistance of the 
court is sought for and application of 
Sections 7-C and 7-D must be limited to 
cases where the money-lender does not 
sue the debtor but seeks to recover the 
principal and interest eut of court. Secs 
tion 10 occurs in Chapter TI of the Act 
which has a general heading “Provisions 
Relating to Suits in respect of Loans and 
Execution of Decrees”. The new Chap- 
ter II-A has been labelled as ‘General 
Provisions’. 

There is no dispute before us that the 
- order of the executing court was unassail- 
able if Chapter II-A had not been intro- 
duced. The real dispute is as to whether 
the provisions contained in Sections 7-C 
and 7-D would apply to the instant case. 
Section 10, as far as relevant, provides :— 

“(1) Notwithstanding anything to the 
contrary contained in any other law or in 
anything having the force of law or in 
any contract, no Court shall, in any suit 
in respect of a loan advanced be- 
fore or after the commencement of this 
Act, pass a decree for an amount of inte- 
rest for the period preceding the institu- 
tion of the suit which together with any 
amount already realised as interest 
through Court or otherwise, is greater 
than the amount of the loan originally 
advanced.” 

The embargo under Section 10 in clear 

terms refers to interest for the period up 

to the suit and restricts the quantum of 

_ |such interest to a sum equal to the princi- 
pal amount. l 
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Chapter III with Section 10 was the 
existing law when Chapter II-A was in- 
troduced into the Act by amendment. 
The Legislature was aware of the existing 
law clearly making provision for award 
of interest by Court. If Sections 7-C and 
7-D were intended to provide what the 
judgment-debtor contends for, appropriate 
amendments in Section 10 (1) of the Act 
should have been undertaken. It could 
not have been the intention of the Legis- 
lature to make inconsistent provisions in 
Chapters II-A and III. Since both the 
rovisions co-exist and provide different- 
y, it should be the duty of the court to 
harmonise the two and only when it is 
not possible to do so, to find fault with 
the legislation. This principle is a well 
known doctrine of interpretation. 


&. Chapter II-A contains general pro- 
visions while Chapter ITI makes special 
provision in respect of suits for recovery of 
loans. Law is fairly settled that a special 
provision prevails over the general pro- 
vision. Lord Selborne in Seward v. Vera 
Cruz, (1884) 10 AC 59, pointed out :— 


roa where there are general words 
in a later Act capable of reasonable and 
sensible application without extending 
them to subjects specially dealt with by 
earlier legislation, you are not to hold 
that earlier and special legislation in- 
directly repealed, altered, or derogated 
from merely by force of such general 
words, without any indication of a parti- 
cular intention to do so...... : 
It is the duty of the court to provide a 
harmonious construction where possible 
so that the legislative intention may be 
given effect to. It was pointed out by 
Venkatarama Aiyar, J., speaking for the 
Court in the case of Sri Venkataramana 
eoan v. State of Mysore, AIR 1958 SG 


ERED The Rule of construction is 
well settled that when there are in an 
enactment two provisions which cannot 
be reconciled with each other, they 
should be so interpreted that, if possible, 


Faced with such a situation in the case 
of South India Corporation (P) Ltd. v. 
Secretary, Board of Revenue, Trivandrum, 
AIR 1964 SC 207, Subba Rao. J., as the 
learned Judge then was, spoke for the 
Court that it is settled law that a special 
provision should be given effect to the 
extent of its scope, leaving the general] 
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provision to control cases where the spe- 
cial provision does not apply. Though 
there is force in the contention of Mr. 
Mohanty appearing for the judgment- 
debtor that a beneficial statute must be 
so construed so as to bring about the 
benefit intended by the Legislature, 
where the words of the statute are clear, 
it is not for the court to travel beyond 
the premissible limit under the doctrine 
of implementing legislative intention. The 
only harmonious construction that can be 
provided in the present case would be to 
confine the provisions of Section 10 to 
suits in court and the 
tions 7-C and 7-D to instances where the 
assistance of the court is not sought for. 
We are cognisant of the position that the 
two situations would result differently 
namely, where the decree-holder comes to 
court he might be entitled to recover 
higher interest than the principal amount 
in a given case, whereas if he seeks to re- 
cover his dues out of court, the embargo 
under Section 7-C would operate. It is 
not appropriate that such a discriminat- 
ing situation should operate, but it is for 
the Legislature to intervene and by ap- 
propriate amendment bring the two pro- 
visions in accord. As the Act stands, we 
are, however, not prepared to accept the 
position that the decree-holder is not en- 
titled to recover more than twice the 
principal amount notwithstanding the de- 
cree of the court keeping Section 10 of 
the Act in view. 


6. The‘net result, therefore, is that the - 


appeal has to be allowed and the direc- 
tion given by the learned single Judge 
has to be vacated and the decision of the 
executing court must be sustained. We 
direct parties to bear their own costs. 


DAS, J.: I agree . 
Appeal allowed. 
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M/s. Industrial Development Corpora- 
tion of Orissa Ltd., Appellant v. Jajodia 
Overseas (P) Ltd., Respondent. 


Misc. Appeal No. 92 of 1979, D/- 7-11-. 
1979.* 


(A) Arbitration Act (1940), S. 20 — 
Award — Construction — Whether rea- 
er or speaking award — Determina- 
tion of. 


(From order of G. O. Chopdar. Sub. J., 
Bhubaneswar, D/- 9-3-1979.) 
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ambit of Sec-- 


A.I. R. 


On the mere statement of facts about 
the premises and circumstances in which 
the arbitrator was appointed and he gave 
his award and/or on his bald conclusions 
on the issues framed by him, it can- 
not be said that the award is a speaking 
award. In the case of a reference 
u/s. 20 (4) of the Act, the arbitrator has 
to decide each of the disputes referred 
to him. In giving his decision on each of 
the disputes he may only state his con- 
clusion thereto without giving any reasons 
for the same, or he may proceed to decide 
each of those disputes on a discussion 
and consideration of the facts, evidence 
and materials before him as is required. 
to be done by a court of law. In the 
former case, it will be an unreasoned 
award and in the latter it will be a rea- 
soned or speaking award. Mere answers 
or conclusions on the different points or 
disputes referred to the arbitrator and a 
bald direction either to pay or not to pay 
any amount to the claimant would not 
make the award a speaking one. 


(Para 8 (a)) 
(B) Arbitration Act (1940), Ss. 22, 20 
— Arbitrator -e~ Powers of — Cannot 


travel beyond “order of reference” —~ 
Statement of claim whether was put be- 
fore Court or arbitrator is immaterial. 
The arbitrator has to confine his find- 
ing to the ‘order of reference’ made by 
the court, which term clearly means re- 
ference of particular disputes under the 
terms of the arbitration agreement by the 
court to the arbitrator. The court is to 
make ‘the order of reference’ on a con- 
sideration of all that is brought before 
it at the hearing of the suit, and it is not 
to confine its consideration to any part- 
cular statement of claim or counters made 
thereto at any earlier stage before some 
other person or authority. After receiving 
the order of reference the arbitrator has 
to confine his decision to the particular 
disputes referred to him, and he cannot 
enlarge or abridge the scope of the refer- 
ence and entertain fresh claims without 
further order of reference from the court. 
Of course in deciding the disputes refer- 
red to him the arbitrator is free to and 
should consider and decide all aspects 
requiring decision on the questions refer- 
red. That being the position of law it 
would not matter much whether the 
statement of claim was or was not before 
the court or the arbitrator. (Para 9 (b)) 
(C) Arbitration Act (1940), S. 30 — 
Award not erroneous on face of record 
— Plea that arbitrator ignored a docu- 
ment — Not maintainable — Arbitrator 
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not required to state his decision separate- 
ly on each matter in controversy. Case 
law discussed. (Paras 10, 11) 


(D) Arbitration Act (1940), Ss. 30, 33 
— Non-speaking award — No error ap- 
parent on face of record — Reference to 
agreement between parties in the award 
— Does not amount to its incorporation 
in award. (Paras 12, 18) 

(E) Arbitration Act (1940), Ss. 20, 37 
— Award — Decision on question of 
limitation by arbitrator — Plea that the 
question not specifically referred — Not 


maintainable — Question is inherent 
within scope of reference. (Para 15) 
(F) Arbitration Act (1940), S. 30 — 


Misconduct by arbitrator — Non-speaking 
award — Arbitrator arriving at inconsist- 
ent conclusions — Misconducts himself 
= Award liable to be set aside. 

(Para 16 (b)) 


Cases Referred: Chronological Paras 
AIR 1979 Orissa 19 9b 
AIR 1977 SC 2014 9b 
AIR 1976 SC 1745 9b 
AIR 1975 SC 230 10 
AIR 1975 SC 1259 16 b 
AIR 1970 SC 758 10 


AIR 1967 SC 1030: 1967 All LJ 360 10 
AIR 1967 SC 1032: 1967 All LJ 419 10 


AIR 1965 SC 214 10 
AIR 1963 SC 1677 10 
AIR 1960 Cal 693 Jl 
AIR 1958 Cal 490 9b 
ATR 1955 SC 468 18 a 


ATR 1928 PC 66 18 a 
(1866) 1 Ex. 251: 14 LT 445 Whitworth v. 
Hulse li 
B. M. Patnaik, Advocate General; Bijan 
Ray and A. Patnaik, for Appellant; S. B. 
Mukherjee and B. K. Rath, for Respon- 
dent. 

JUDGMENT :— This is an appeal 
u/s. 89 of the Arbitration Act, 1940 (here- 
inafter referred to the ‘Act’) against the 
order dated 9-3-79 of the Subordinate 
jue e, Bhubaneswar in Misc. Case 

o. 250 of 1975. 

3. The facts, in brief, are that Jajodia 
Overseas Private Limited, the plaintiff- 
respondent in this appeal (hereinafter 
called the ‘claimant’), and the Industrial 
Development Corporation of Orissa 
t Limited, the defendant-appellant in this 
appeal (hereinafter called the ‘I. D. C.’) 
éniered into an agreement in the year 
1969 by which the I. D. C. agreed to 
supply certain articles as specified there- 
in to the claimant for export on terms and 
conditions mentioned in the said agree- 
ment. The articles, which the I. D. C. was 
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to deliver to the claimant, were not sup- 
plied to the latter, and by letter dated 
12-9-69 the I. D. C. cancelled the agree- 
ment and intimated the claimant that the 
offer of the I. D. C. which culminated in 
the agreement, be treated as withdrawn. 
After this letter of cancellation, there was 
some correspondence between the parties. 
Ultimately, the claimant made a claim of 
damage for breach of the contract, and 
by letter dated 27-7-70 to the Chief Sec- 
retary to the Government of Orissa, the 
claimant wanted that the former should 
aeoe by arbitration. the disputes and 

ifferences arising out of the said con- 
tract and cancellation of the same as per 
the arbitration clause in the agreement 
between the parties. The Chief Secretary 
declined to act as the arbitrator. There- 
after, the claimant filed Special Suit 
No. 38 of 1970 in the Calcutta High 
Court. But the plaint was returned to the 
plaintiff-claimant to be presented in the 
proper forum as the said High Court had 
no jurisdiction to entertain that suit. 
Thereafter, the plaint was filed in the 
court of the Subordinate Judge, Bhu 
baneswar, and it was numbered as O. S. 
No. 6/72-1. : 


8. The learned Subordinate Judge by 
his judgment dated 4-4-73 allowed the 
prayer made by the claimant and direct- 
ed the I. D. C. to file the agreement be- 
tween the parties in that court. There- 
after, by its order dated 28-2-74 the court 
appointed the arbitrator with the consent 
cf both the parties, and reference of the 
ee was made to him by the same 
order. 


4. The arbitrator invited statements 
from both the parties, and after about 
100 sittings in that proceeding he gave 
his award on 24-9-75 and declared that 
the claimant was entitled to recover from 
the J. D. C. Rs. 11,00,844/- only with 
pendente lite interest at the rate of 6 per 
cent per annum from 28-2-74 till the date 
of the award. 


The I. D. C. thereafter filed a petition 
u/ss. 30 and 88 of the Act in the court 
below for setting aside the award mainly 
on the ground that the arbitrator in ad- 
judicating the disputes and giving his 
award on the same misconducted himself 
in various ways, and so the said award 
was invalid and was liable to be set 
aside. The claimant contested the said 
petition on all fours and urged that the 
said award was valid in all respects and 
was binding on the parties and should 
be made a rule of the court with future 
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interest in favour of the claimant. The 
court below by its impugned order dis- 
missed the above petition of the I. D. C., 
confirmed the award, made the same a 
rule of the court and directed a decree 
to be drawn up in accordance with the 
said award. It further ordered that the 
claimant was entitled to future interest 
at the rate of 6 per cent per annum. 

5. The I. D. C. has preferred this 
Miscellaneous Appeal against the im- 
pugned order. 

6. The question whether the award is 
a speaking award or not should receive 
priority of consideration in preference to 
the other points raised in this appeal. 


6 (a). According to Mr. Patnaik, the 
learned counsel for the appellant, the 
damage of Rs. 11,00,344/, granted in the 
wan is based on reasons recorded by 
way of answers to the 19 issues framed 
by the arbitrator, and the ultimate 
decision of the arbitrator is the result of 
conclusions on the said issues, and as such 
the award is reasoned and speaking 
award. Mr. Mukherjee, the learned coun- 
sel for the claimant, refutes the said con- 
tention by saying that apart from stating 
the premises and circumstances in which 
the said award was given and statin 
only the conclusions on the issues frame 
on the disputes referred to the arbitrator 
in bald, cut and dry manner, no reasons 
or grounds for the said conclusions have 
been stated in the award and so it is not 
a speaking award. , 

7. The rival contentions on the above 
point resolve to a question of construc- 
tion of the award. 


8. I would divide the award into 
three parts. The first part of the award 
(i. e. up to the enumeration of the issues 
and answers thereto) consists of only the 
facts, premises and circumstances under 
which the arbitrator was appointed and 
called upon to give his award and the 
procedure followed by him in giving the 
award. The statements to the above effect 
in the first part of the award do not indi- 
cate any reason for the arbitrators con- 
clusions on the issues in the later part of 
the award. In the second part of the 
award 19 issues have been enumerated 
one by one, and against each of the issues 
only the arbitrator's conclusion thereto is 
baldly stated. The contentions or submis- 
sions of both the parties on the issues or 
the facts and evidence considered by the 
arbitrator for arriving at the said con- 
clusions are not stated or even indicated 
in the award: and the answer to each 
issue is a bald conclusion without as- 
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cribing any reason or premise for the 
said conclusion. Nothing has been said 
to justify the conclusions or answers to 
the issues. The last two paragraphs in 
the award, forming the operative and 
directive part of the same, merely say 
that the claimant is entitled to. recover 
from the I. D. C., Rs. 11,00,844/- only 
with pendente lite interest at a particular 
rate and that the parties would bear their 
own costs of the proceedings. That too 
does not indicate the basis, reason, ground 
or calculation on which the said amount 
is awarded. 


8 (a). Because of the words “in the 
result” prefixed to the said operative and 
directive part of the award, Mr. Patnaik, 
the learned counsel ‘for the appellant, 
contends that the damage awarded to the 
claimant is based on what is stated in the 
previous Paragraphs, and so the award is 
a reasoned award. The said contention is 
without anv substance. On the mere state- 
ment of facts about the premises and cir- 
cumstances in which the arbitrator was 
appointed and he gave his award and/or 
on his bald conclusions on the issues 
framed by him as stated above, it cannot 
be said that the award is a speaking 
award. In the case of a reference 
u/s. 20 (4) of the Act, the arbitrator has 
to decide each of the disputes referred 
to him. In giving his decision on each of 
the disputes he may only state his con- 
clusion thereto without giving any rea- 
sons for the same, or he may proceed to 
decide each of those disputes on a discus- 
sion and consideration of the facts, evi- 


. dence and materials before him as is re- 


uired to be done by a court of law. In 
the former case, it will be an unreasoned 
award and in the latter it will be a rea- 
soned or speaking award. Mere answers 
or conclusions on the different points or 
disputes referred to the arbitrator and a 
bald direction either to pay or not to pay 
any amount to the claimant as in this case, 
would not make the award a speaking 
one. On a careful perusal of the award I 
am of the opinion that the impugned 
award is not a reasoned or speaking 
award. 


9. Mr. B. M. Patnaik, the learned Ad- 
vocate General appearing on behalf of 
the I. D. C., has urged that all disputes 
and claims which arose out of the con- 
tract were referred to the Chief Secretary 
to the. Government of Orissa by the 
claimant, and since the said statement 
containing the disputes and claims which 
arose between the parties was neither 
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before the court which appointed the 
arbitrator nor before the arbitrator who 
drew up the award, the arbitration pro- 
ceeding and the award resulting therefrom 
are invalid and are liable to be set aside. 


To refute the above submission, Mr. 
Mukherjee, the learned counsel for the 
respondent, has submitted that the facts 
alleged as the basis of the said conten- 
tion are incorrect, and the contention so 
far as it relates to the arbitration proceed- 
ing is not worthy of consideration as the 
award in this case is not a speaking 
award. He, however, submits that from the 
judgment and orders of the court below 
in O. S. No. 6/12 and the relevant minu- 
tes of the sittings before the arbitrator 
it is evident that the said statement of 
claim was before the court and the arbit- 
rator when they were in seisin over the 
matter, 

9 (a). In paragraphs 4, 5 and 8 of the 
judgment of the court below dated 4-4 
1973 in O. S. No. 6/72-I it is stated:— 


“4, Since there was a dispute arising 
out of the agreement, the plaintiff-com- 
‘pany by their letter dated 27-7-1970 to 
the Chief Secretary to the Government 
of Orissa referred the disputes and dif- 
ferences to his sole arbitration. They also 
forwarded a statement of claim in the 
said letter. Copy of the letter to the Chief 
Secretary along with the statement of 
claim was forwarded o the defendant-com- 
pany (Annexure M). As no reply was re- 


ceived from the Chief Secretary, the plain- 
tiff-company again sent a letter on 17-8- 
1970 (Annexure N) drawing his attention 
to their previous letter and requesting him 
to fix a date for proceeding with the ar- 
bitration........... On 26-10-1970, the 
Secretary to the Government of Orissa, 
Industries Department informed the 
plaintiff-company that the Chief Secre- 
tary reiterated his unwillingness to act as 
the Arbitrator. After this, the plaintiff- 
company was obliged to come forward 
with the suit which he instituted origi- 
nally in the High Court at Calcutta in 
the original side but after it was returned 
on 1-2-1972 for absence of jurisdiction to 
be filed in the Bhubaneswar Court, the 
suit was filed here in this Court on 
10-2-1972.” 

“5. The defendant-company filed written 
statement referring therein to the offer 
made by the defendant-company dated 
3-4-1969 and denying all other facts. .. 
It was stated therein that the al- 
legations made in those paragraphs (Para- 
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graphs 4 to 10 of the petition) relate to 
the merits of the case which would be 
the subject-matter of the arbitration pro- 
ceedings and the defendant-company was 
advised not to deal with those allega- 
tions at present and, therefore, they re 
served the right to do so at the ap 
propriate time.” 
XX XX xx XX XX XX 

Eo SETTE The defendant-company has 
admitted about the existence of an agree- 
ment inasmuch as they have said in their 
written statement that there is consider- 
able dispute regarding the allegations 
made by the plaintif-company which 
would be the subject-matter of arbitra- 
tion. In the circumstances, I find that 
there is dispute between the parties as 
envisaged in the agreement dated 3-4- 
1959 for reference to be made to the ar 
bitrator.” 

In Misc. Appeal No. 67/78 it has been, 
inter alia observed as follows :— 


“Some disputes arose in the matter of 
effecting supplies and therefore, the sup- 
plier-respondent raised a dispute and 
called upon the Chief Secretary, the nam- 
ed arbitrator, to decide the disputes. The 
Chief Secretary declined. Thereafter the 
supplier came before the learned Subor- 
dinate Judge at Bhubaneswar for a direc- 
ers under Section 20 of the Arbitration 

ct.” 


The relevant portion of order No. 50 
dated 28-2-1974 passed in O. S. No. 6/72-I 
is as follows :— 

“Sri H. Mohapatra, retired Judge, Patna 
High Court, is appointed to act as the 
arbitrator to give his award on the dis- 


putes between the parties as enumerated 


in their respective pleadings and the order 
of this Court. Reference be made to him 


requesting him to make the award by 80th 
June, 1974. Copy of the plaint, written 
statement and the order of this Court be 
sent to the arbitrator.” 


From all these, and especially the 
underlined portion of para 4 of the judg- 
ment of the court below quoted above, 
it is quite evident that the court had a 
copy of the statement of claim preferred 
by the claimant before the Chief Secre- 
tary and it was marked as Annexure M 
and the court considered the same. The 
award on the face of it does not show in 
clear terms as to whether or not the said 
statement of claim was actually before 
the arbitrator. Mr. Mukherjee, however, 
asserts that a copy of that statement of 
claim was filed before the arbitrator. This 
assertion is directly supported by the 
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minutes recorded by the arbitrator in his 
4th sitting on 5-5-1974 where it is stated: 


“A copy of the statement of claim 
which the claimant company had sent to 
the Chief Secretary, Government of 
Orissa along with their letter of 27th 
July, 1970 has also been filed by the 
claimant company.” 

In view of the above facts the factual 
basis on which the above contention is 
based is not correct. So the contention on 
this ground alone deserves to be rejected. 


9 (b). Apart from that, even if the said 
statement of claim would not have been 
filed in the court during the pendency of 
the suit or before arbitrator during the 
arbitration proceeding that would not 
have been of any consequence or effect 
as it is well settled that the arbitrator has 
to confine his finding to the ‘order of 
reference’ made by the court, which term 
clearly means reference of particular dis- 
putes under the terms of the arbitration 
agreement by the court to the arbitrator. 
The court is to make ‘the order of re- 
ference’ on a consideration of all that is 
brought before it at the hearing of the 
suit, and it is not to confine its considera- 
tion to any particular statement of claim 
or counters made thereto at any earlier 
stage before some other person or autho- 
rity. After receiving the order of reference 
the arbitrator has to confine his decision 
to the particular disputes referred to him. 
and he cannot enlarge or abridge the 
scope of the reference and entertain fresh 
claims without further order of reference 
from the court. (AIR 1977 SC 2014; AIR 
1976 SC 1745; AIR 1979 Orissa 19 and 
AIR 1958 Cal 490 may be seen). Of course 
in deciding the disputes referred to him 
the arbitrator is free to and should con- 
sider and decide all aspects requiring de- 
cision on the questions referred. That bein 
the position of law it did not matter muc 
whether the statement of claim was or 
was not before the court or the arbitra- 
tor. 


9 (c). If the court did not refer any dis- 
pute which was mentioned in the state- 
ment of disputes and claims filed before 
the Chief Secretary or referred any dis- 
pute not mentioned therein, and the 
I. D. C. was aggrieved or affected by such 
reference, it could have agitated that 
matter at the proper time in the proper 
forum. It is submitted by Mr. Mukherjee 
and not controverted by Mr. Patnaik that 
no such question was agitated by the 
I. D. C. in any forum at any earlier stage. 


Industrial Development Corpn. v. Jajodia Overseas 


A.I. R. 


On the above considerations, I find 
that there is no weight or substance in 
the above contention. 


10. Mr. Patnaik’s contention that the 
arbitrator committed legal misconduct as 
he ignored a material document, namely 
the statement of claim filed be- 
fore the Chief Secretary by the 
claimant, is without any substance. 
The award is not a speaking award 
and the allegation that the arbitra- 
tor ignored that document is not evident 
on the face of the award. That being so, 
the above contention cannot be allowed 
to be raised and the correctness of the 
same cannot be examined by probing into 
the other documents on record. Apart 
from the above, it has been found in para- 
graph above that the said statement of 
claim was filed before the arbitrator. 
There is mention about the said statement 
in the award itself. On these facts one can 
well nigh proceed with the presumption 
that the arbitrator, instead of ignoring the 
said document, took the same into consi- 
deration. Moreover, the said statement of 
claim is not a material document requir- 
ing peremptory consideration by the ar- 
bitrator for reasons stated in paragraph 
9 (b) above. On the above considerations 

e above contention is rejected. 


It has been contended by Mr. Patnaik 
that all disputes referred to the arbitra- 
tor have not been decided by him and 
certain matters decided by him were not 
referred to him, and therefore, the award 
is invalid and is liable to be set aside. 


The award is not a speaking award. 
There is absolutely nothing on the face 
of the award to show that all disputes re- - 
ferred to the arbitrator have not been de- 
cided by him and/or that he has decided - 
certain matters which were not reterred 
to him. As the award is not a speaking 
award and the above facts, forming the 
basis of the abovementioned contention 
put forward by Mr. Patnaik, do not appear 
on the face of the award, it is not for me 
to probe into other documents filed be- 
fore the arbitrator to find out whether the 
above contention is correct or not. It is 
well settled that the court has no juris- 
diction to investigate into the correctness 
of the award by examining documentary 
and oral evidence on record which are 
not incorporated m the award. The award 


of the arbitrator can be set aside if thej. 


error is apparent on the face of it or from 
the documents incorporated in it. In this 
connection the decisions reported in AIR 
1967 SC 1080, and AIR 1967 SC 1082; 
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AIR 1965 SC 214, and AIR 1975 SC 230 
may be seen. Apart from that there is 
presumption of completeness of the 
award, and it shall be assumed that the 
arbitrator on a consideration of all ques- 
tions which were referred to him for de- 
cision gave his award. (See AIR 1970 SC 
753 and AIR 1963 SC 1677). By the order 
No. 50 dated 28-2-1974 in O. S. No. 6/72 
the arbitrator was required to “give his 
award on the disputes between the parties 
as enumerated in their respective plead- 
ings and the order of this Court”. That 
order also indicates that the copies of the 
plaint, written statement and the order of 
that court were sent to the arbitrator. So 
it can he assumed that the arbitrator 
must have proceeded to draw up his award 
on a consideration of the contents ot these 
documents. 


ll(a) The arbitrator has answered all 
the issues one by one. Issues were fram- 
ed with the consent and/or suggestion of 
the parties. Nothing specific is shown 
from the award to deduce the conclusion 
that the said issues do not cover all the 
points referred to the arbitrator for deci- 
sion or that any of the issues does not 
arise for decision on the reference made 
to the arbitrator. In the award it is 
specifically stated that the arbitrator 
carefully considered the written state- 
ments, documents and evidence and the 
arguments and gave his conclusions as 
recorded in the award in relation to the 
different issues. All the issues have been 
answered though no reason has been as- 
cribed to justify the conclusion of the 
answers. There is no special form in which 
the award should be made. Mroeover, it is 
also not necessary for the arbitrator to 
state his decision separately on each 
matter in controversy. (See Whitworth 
v. Hulse; (1866) 1 Ex 251 and AIR 1960 
Cal 693 at p 696). Apart from that, as 
there is nothing in the award to show that 
certain disputes referred to the arbitrator 
were not decided by him or that certain 
disputes which were not referred to him 
were decided by him, I will not probe into 
this aspect of the matter any further. 


On the above considerations, I do not 
find any merit or substance in the above 
contention of Mr. Patnaik. 


12. Mr. Patnaik contended that the 
answer to Issue No. 2 is on erroneous con- 
struction of the agreement between the 
parties and that being so, the award on 
the face of it is an error of law. 

The agreement has only been referred 
to in the award. Neither the agreement 
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nor any clause thereof has been set out 
in the award or attached to the award. 
The arbitrator, in giving his conclusion 
on Issue No. 2 has not mentioned any 
provilon of the contract nor has he re- 
erred to any particular clause of the 
same in the award, and has not given any 
reason for the conclusion on that issue. A 
mere reference to the agreement between 
the parties in the award does not amount 
to incorporation of the same or any clause 
thereof in the award. In view of the 
above facts and the award being a non- 
speaking award, the correctness ot the 
above contention is not liable to be as- 
sessed and/or challenged. 


13. All contentions of Mr. Patnaik - 
regarding alleged errors in the award 
based on his submission that the agree- 
ment between the parties, the pleadings 


‘in O. S. No. 6/72, and the statements of 


claim and counter claims stand incor 
porated in the award as the arbitrator 
considered the same for the purpose of 
arriving at his conclusions on different 
issues, are not worthy of consideration, as 
the award is not a speaking award, the 
alleged errors are not apparent on the 
face of the award, and the said docu- 
ments have not any way been incorporat- 
ed in the award. The said documents are 
merely mentioned by name in the first 
part of the award and the contents of 
those documents or even any portion of 
the same have not been quoted, attached, 
mentioned or referred to or even any 
way apparent on the face of the award. 
So it cannot be said that the said docu- 
ments are any way incorporated in the 
award. If the error alleged relates to the 
contents of a document and the said con- 
tents are not apparent on the face of the 
award then the court cannot probe into 
the correctness of the allegation by call- 
ing for or bringing out the documents 
from the records of the arbitrators pro- 
ceedings. That being the position, all 
submission on behalf of the appellants 
about errors, either of law or of fact, 
based on those documents and/or the 
contents of the same, are not open to 
judicial review, since the award is not a 
spreking award and the alleged errors are 
not evident on the face of the award. 


18 (a). Mr. Patnaik submitted that even 
though the contents of the agreement and 
of the other documents referred to in the 
award are not physically incorporated in 
the award the court can look into the said 
documents for the purpose of assessin 
the correctness of any finding in the awar 
as was done by their Lordships of the 


72 Ori 


Supreme Court in the case reported in 
AIR 1955 SC 468. 


The above proposition cannot be ac- 
cepted as correct. The award in that case 
was a speaking award, and so, the find- 
ings therein were subject to scrutiny. An 
award cannot be set aside by the court 
unless the error is apparent on the face 
of the award. “An error in law on the 
face of the award”, as has been held in 
AIR 1923 PC 66 at p. 69, “means that you 
can find in the award or a document ac- 
tually incorporated thereto, as tor in- 
stance, a note appended by the arbitrator 
stating the reasons for his judgment, some 
legal proposition which is the basis of the 
award and which you can then say is er- 
roneous. It does not mean that if in a nar- 
rative a reference is made to a contention 
of one party that opens the door to seeing 
first what that contention is and then 
going to the contract on which the party’s 
rights depend to see if that contention is 
sound”. This view is the well settled view 
on the point and is being consistently fol- 
lowed by all courts. As the award in the 
case reported in AIR 1955 SC 468 was a 
speaking award the procedure tollowed 
for assessing the different questions raised 
in that case cannot be followed in a case 
like the present one before me where the 
award is not a reasoned award. 


14. The contentions put forward on 
behalf of the appellant, that no specific 
dispute was referred to the arbitrator by 
the court and so the arbitration proceed- 
ing and the award are nullity in law, is 
factually incorrect. As stated above, the 
court by its order dated 28-2-1974 speci- 
fically directed the arbitrator “to give his 
award on the disputes between the parties 
as enumerated in their respective plead- 
ings and the order of the court.”, All con- 
tentions based on the above incorrect al- 
legation do not, therefore, deserve any 
consideration. 


15. It is contended on behalf of the 
appellant, that the award is bad in law 
as the arbitrator decided the question of 
limitation though it had not been referred 
to him. The reference of disputes to the 
arbitrator by the Court was in general 
terms as stated above, In view of the 
scope, aim and object of the O. S. No. 6/72 
the court was not required to advert to 
the question as to whether the claims put 
forward by the claimant were barred by 
limitation or not. That clearly is a con- 
comitant question latently inherent with- 
in the scope of the reference and neces- 
sarily arises for consideration in a matter 
like this and ‘is within the jurisdiction of 
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the arbitrator. So he has rightly consi- 
dered the same in due performance of his 
job. Apart from the above, from the minu- 
tes of the 62nd sitting of the arbitrator, to 
which my attention was drawn by Mr. 
Mukherjee, it is guite evident that the 
appellant (I. D. C.) specifically raised the 
question of limitation after Dia E its 
own written statement and invited a deci- 
sion thereon, The claimant rightly did not 
oppose the framing of the said issues. In 
view of the above facts, the appellant 
now cannot be heard to say that this 

uestion of limitation was not referred to 

e arbitrator and he should not have 
decided the same. Moreover, as the plea 
of limitation was specifically raised in the 
written statement filed by the I. D. C. in 
O. S. No. 6/72, that question shall be 
deemed as a question referred by the 
court for arbitration in view of the wide 
terms of the order of reference. On the 
above consideration the arbitrator was 
justified in framing an issue on this ques- 
tion and in deciding the same. 


16. It has been contended on behalf 
of the appellant that on the face of the 
award it is evident that the arbitrator has 
arrived at inconsistent conclusions, and 
so he has misconducted the proceedings, 
and the award therefore is bad in law 
and is liable to be set aside. In this con- 
nection my attention is drawn to Issues 
Nos. 6,7 (b) and9 (a) and the conclusions 
thereto and it is stated by Mr. Patnaik 
that the conclusion on Issue No. 6 is 
patently inconsistent with the arbitrator's 
conclusions on Issue Nos. 7 (b) and 9 (a) 
read together. To appreciate the above 
contention, the said three issues and the 
arbitrators conclusions on each of the 
said issues as stated in the award are quot- 
ed below: 


(See Table of issues on next page). 


The claimant has been referred to as 
JOPL in the award. The respondent’ men- 
tioned in the answer to Issue No. 9 (a) is 
the I. D. C. 


A mere reading of the said issues and 
the answers thereto clearly shows that 
the arbitrator has arrived at inconsistent 
conclusions on the same matter. The 
answer to Issue No. 9 (a) says that as per 
the agreement between the parties the 
JOPL was required to send the original 
foreign sale contracts to the respondent at 
a certain stage and the answer to Issue 
No. 7 (b) says that the JOPL did not send 
the original sale contracts to the I. D. G. 
So the JOPL, i. e: the claimant in this case, 
did not fulfil the said obligation under 
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Issue No. 6 

“Did the claimant fulfil their obliga- 
tions under the terms and conditions 
of the agreement?” 
Issued. No. 7 (b) . 

“Did the claimant send the original 
foreign sale contracts to the respon- 
dents?” 
Issue No. 9 (a) 

“Were the acts mentioned in para 10 
of the- counter statement covered by the 
agreement?” 


the agreement. As that is so, the answer 
to Issue No. 6, i. e. JOPL fulfilled their 
obligations under the agreement in ques- 
tion’ is incorrect and is inconsistent with 
the answers to Issues Nos. 7 (b) and 9 (a) 
read together. This inconsistency and 
error is evident on the face of the award. 


16 (a). Mr. Mukherjee submits that the 
failure of the claimant to send the ori- 
ginal foreign contracts to the I. D. C. was 
of no consequence, and the same did not 
in any way affect the assessment of the 
quantum of damages which was the main 
question for determination before the 
arbitrator. The submissions made to ex- 
plain away the inconsistency or belittle 
the effect of the same are not convincing. 


16 (b). The award is not a speaking 
award. The reasons and considerations 
on which the arbitrator arrived at the con- 
clusions on the different issues, specially 
on Issue No. 14, fixing the damages at 
Rs. 11,00,000/- and odd to be paid by the 
I. D. C. to the claimant, are not stated in 
the award. On the failure of the claimant 
to send the said foreign sale contracts to 
the I. D. C. it cannot be said that the 
claimant fulfilled its obligations under the 
agreement. This fact certainly has a bear- 
ing on the question as to whether or not 
damages can be awarded in this case 
under that circumstance. As the supply of 
the articles mentioned in the agreement 
was for the purpose of export to the 
foreign countries, it is difficult to say that 
the said failure was of no consequence or 
effect. In view of the specific provision in 
the agreement to this effect as mentioned 
in the award, it is’ difficult to hold that 
the aforesaid condition in the Ee 
was a surplusage or was a bare formality 
of no effect or consequence. Moreover, the 
vay fact that the arbitrator settled the 
said issues for adjudication of the matter 
shows that the facts relevant for and re- 
quiring consideration of these issues were 
required for the proper adjudication and 
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“TOPL fulfilled their obligations 
under the agreement in question.” 


“OPL did not send the original 
foreign sale contracts to I. D. C.” 


“The agreement provided for JOPL 
sending the original foreign sale con- 
tracts to the respondent at a certain 
stage. Reference to para 10 of the 
counter statement of I. D. C? 


assessment of the quesHons involved in thef 
arbitration proceeding. Further, as the 
award is a non-speaking award and all 
the facts relevant for the consideration 
and assessment of this question are not 
stated in the award, and in view of all 
that is stated above, it cannot be said by 
one stroke of pen that assessment of the 
relevant questions involved in the arbi- 
tration proceeding and the quantum of 
damages did not at all depend on the 
failure of the claimant to send the said 
contracts to the I. D. C., or that the above 
inconsistent findings of the arbitrator did 
not affect his just and fair decision on the 
matter. Moreover, the arbitrator has not 
said in the award that the above failure 
on the part of the claimant was of no 
consequence or effect. On the above con- 
siderations, I am of the opinion that the 
inconsistency pointed out above is not 
a trifling or inconsequential matter, and 
that in the facts of the case it cannot also 
be said that the said inconsistency is of no 
consequence or effect. In K. P. Poulose’s 
case aR 1975 SC 1259) it has been held 
that legal misconduct is complete if the 
arbitrator on the face of the award ar- 
rives at an inconsistent conclusion even 
on his own finding and that under Sec- 
tion 30 (a) an award can be set aside when 
an arbitrator has misconducted himself 
or the proceedings. In view of the above 
inconsistency on the face of the award it} 
has to be held that the arbitrator has mis- 
conducted the proceeding, and hence the 
award has to be set aside and quashed. 
17. In the result, therefore, the impug- 
ned order dated 9-3-1979 passed by the 
court below and the ant. given by the 


-arbitrator in this case are set aside. All 


the records pertaining to the arbitration 
proceeding be sent back to the arbitrator 
very soon. The arbitrator, after giving an 
opportunity of hearing to both parties, 
will give a fresh award keeping in view 
the findings and observations made above. 

18. The appeal is accordingly allowed. 
In the circumstances of the case parties 


74 Ori. 
to bear their respective costs of this 


Court. 
Appeal allowed. 
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S. ACHARYA, J. 


Executive Engineer, Rural Engineering 
Organisation, Khurda, Appellant v, 
D. N. Senapati and another, Respondents, 


Mise, Appeal No, 69 of 1978, D/- 23-2- 
1979.* 

(A) Arbitration Act (1940), S. 30 —- 
Powers of Court — Evidence not form- 
ing part of award whether can be gone 
into —- Where no error of fact or law 
is proved, the court has no jurisdiction 
to enter into the merits of the case or 
examine the document and the oral evi- 
dence placed before the arbitrator which 
do not form the part of award. 

(Paras 2, 6) 


(B) Arbitration Act (1940), S. 13 —~ 
Powers of arbitrator to award interest =s 
He has such powers unless award of in- 
terest is prohibited by agreement, Case 
law referred. (Para 3) 
Cases Referred : Chronological Paras 
(1978) 45 Cut LT 443: AIR 1978 oe 

121 
(1974) 2 Cut WR 917 3 
AIR 1972 SC 1507 3 
/ ATR 1967 SC 1032: 1967 All LJ 419 3 

1967 SCD 937: AIR 1967 SC 1030: 1967 

All LJ 360 3 


R. K. Patra, Standing Counsel, for Ap- 
pellant R. K, Rath, for - Respondent 
No. 1. 


JUDGMENT :—- The appellant in this 
appeal filed a petition in the court below 
u/s 30 of the Arbitration Act to set aside 
the award dated 10-8-1977 in its entirety 
on several grounds stated in that peti- 
tion. That petition has been partly re- 
fected by the court below. Hence this 
appeal. 


2. The award in question was given 
by the Superintending Engineer, Bali- 
mela Dam Circle, Chitrakonda, Koraput. 
Respondent No. 1 made an application 
before the court below u/s 17 of the 
Arbitration Act to pass a judgment and 
decree im accordance with the said 


"Against order of R. N. Rath, Sub, Jn 
Bhubaneswar, D/- 8-2-1978. 
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award, At that stage the appellant filed 
the petition u/s 30 of the Arbitration 
Act, In that petition the appellant ob- 
jected to the assessment made in respect 
of item No. 1 of the claim (item No. 1 
of the award) on the ground that the 
assessment in respect of that item of 
claim had not been made in accordance 
with clause (3) of the agreement be- 
tween the parties, The agreement does 
not form a part of the award, Clause (3) 
of the agreement, on which the above 
objection is based, is neither quoted nor 
the provisions of the same have been 
mentioned in detail in the award. The 
Arbitrator in one portion of his award 
has merely stated’ in short the respec- 
tive cases of the parties and the claim 
made by the respondent in respect of 
the different items and the manner in 
which he disposed of this matter. After 
stating all that, he has given his award 
on the different items in the Appendix 
portion of his award, In respect of item 
No. 1 of the claim he has again narrated 
some facts regarding this item, and at 
last he has merely stated that on being 
convinced he awarded an amount of Ru- 
pees 1,41,100.96 paise on that item. He 
has not given any reason for awarding 
the aforesaid amount in respect of that 
item of claim. The learned Standing 
Counsel appearing for the appellant is 
not able to make out from the award 
itself any error either of fact or of law 
in respect of the said assessment. It is 
the settled position of law that the court 
has no jurisdiction to enter into the 
merits of the case or to examine the 
documents and oral evidence placed be- 
fore the Arbitrator, which do not form 
a part of the award, for the purpose of 
finding out whether or not the Arbitra- 
tor has committed any error, either of 
law or of fact, in awarding an amount 
in respect of a particular item of claim, 
From the award it is not possible to say 
that the amount awarded by. the Arbitra- 
tor in respect of this item of claim is 
contrary to the agreement between tha 
parties, 


On hearing the counsel appearing for 
poth the parties I find that no legally 
permissible ground for interfering with 
the award in respect of this item of 
claim is made out. Accordingly, tha 
court below was justified in not inter- 
fering with the award of the Arbitrator 
in respect of this item, 


3. It is urged on behalf of the appeaf- 
lant that the Arbitrator was not legally. 


tu 
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fustified in awarding interest from 1-8- 
1973 to 31-7-1977 on the amount of the 
award, It is now well settled by a series 
of decisions of this Court and of the 
Supreme Court that unless there is spe- 
cific clause in the agreement: prohibiting 
award of interest, the Arbitrator has 
jurisdiction to award interest from the 
date of the award till the due date of 
payment. (See AIR 1972 SC 1507; 1967 
SCD 937; AIR 1967 SC 1032; (1974) 2 
Cut WR 917 and (1978) 45 Cut LT 443). 


In this case, the Arbitrator after asses- 
sing the amounts in respect of the claim 
under items 1 and 6 has awarded interest 

D9 per cent per annum for the period 
J-8-1973 to 31-7-1977. He has of course 
not stated the reasons as to why he 
granted interest only for the aforesaid 
period. From the appendix it appears 
that the work in question was actually 
completed on 31-5-1973. So possibly 2-8- 
1973 was the due date of payment of 
the amount due on the work executed 
by respondent No. i. The Arbitrator 
was appointed on 30-9-1975 and the 
award was passed on 10-8-1977. The 
Arbitrator for some reason or other has 
not granted any future interest after 
31-7-1977. But for the period for which 
interest has been granted, ie. 1-8-1973 
to 31-7-1977, the Arbitrator had juris- 
diction to grant interest, and no excep- 
tion can be taken to his award to that 
effect. As nothing is shown that there 
is anything in the agreement prohibiting 
payment of interest and there is no error 
apparent on the face of the award to 
that effect. the award, so far as it re- 
lates to the payment of interest also, 
cannot be interfered with, 


4. The award or the order of the 
court below is not challenged on any 
other ground by the appellant. 


5. This appeal has, therefore, no 
merit and it is accordingly dismissed. 

6. Respondent No. 1 has preferred a 
cross-objection against the order of the 
court below contained in paragraph 3 of 
the impugned order by which the 
amount of Rs. 5,000/- awarded by the 
Arbitrator in respect of item No. 6 of 
the claim has been set aside. As against 
the claim of Rs. 1,20,000/- laid down by 
respondent No. 1 on this item, the Arbi- 
trator, without assigning any reason, has 
awarded only a sum of Rs. 5,000/-. No 
reason for assessing or fixing that 
amount has either been stated in the 
award or in the appendix attached to the 
award. Mr. Patra, the learned counsel 
for the appellant, is not able to show in 
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what manner the award in respect of 
this item is erroneous either in law or 
on facts, As the award in respect of this 
item of claim is not based on any rea- 
sonings, and no error, either of law or 
of fact, is made out on the face of the 
award, the court had no jurisdiction to 
enter into the merits of the amount as- 
sessed on that item of claim, Therefore, 
the decision of the court rejecting the 
aforesaid claim was unwarranted and is 
illegal. Respondent No, 1, therefore, is 
entitled to the amount of Rs. 5,000/- 
awarded in item No. 6 of the award, and 
the decision of the court below to that 
effect is set aside, 


7. The other ground taken in the 
cross objection is that the court below 
should have granted interest on the 
amount awarded from the date of the 
decree till the date of realisation of the 
said amount. Mr. Rath, the learned 
counsel for respondent No. 1, submits 
that respondent No, 1 filed a petition to 
that effect in the court below, but it 
did not pass any order on that petition, 
Mr. Patra, the learned Standing Coun- 
sel for the appellant, states that u/s 29 
of the Arbitration Act it was discretion- 
ary on the part of the court either to 
grant or not to grant interest on the 
amount of the award, and as the court 
has not passed any order on that peti- 
tion it should be deemed to have been 
dismissed by that court, 


This court while admitting this appeal 
did not grant stay of realisation of the 
decretal amount, Therefore, respondent 
No. 1 was free to execute the decree for 
the realisation of the decretal amount 
immediately after he obtained the 
decree. As he has not taken any steps 
for the realisation of the decretal 
amount, I am not inclined to grant him 
any interest for the period succeeding 
the passing of the decree till now. How- 
ever, as the decretal amount has fallen 
due since a long time, the appellant 
shall pay up the same within threa 
months from today. If that amount is 
not paid within 3 months from today, 
respondent No. 1 will be entitled to in- 
terest on that amount at the rate of 
6 per cent per annum from today till 
the date of realisation of the same, If 
the amount is paid within 3 months 
from today, it will not carry any inter- 
est on it. 

The cross appeal is allowed to the ex- 


tent mentioned above. In the facts of 
this casa parties will bear their own 
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costs of the appeal and the cross objec- 

tion. 
The L, C, R, be sent back immediately. 
Order accordingly, 





AIR 1980 ORISSA 76 
N. K, DAS, J. 

Executive Engineer, Deburi Express- 
way Division, Kendrapara, Appellant v., 
Hemalata Singh and others, Respondents, 

Mise. Appeal No, 172 of 1979, D/- 4-2- 
1980,* 

(A) Arbitration Act (1940), S. 30 —~ 
Award — Setting aside — Grounds’ ~= 
Extent of jurisdiction of Court. 

The jurisdiction of a Court in respect 
of setting aside an award is limited te 
grounds enumerated in Section 30 of the 
Act and the principles on which the 
award can be set aside are clearly ex- 
plained by judicial pronouncements, 
AIR 1923 PC 66; AIR 1967 SC 1030; AIR 
1967 SC 1032; AIR 1971 SC 696; ATR 
1975 SC 280 and AIR 1979 Orissa 39, Rel, 


on. (Para 3) 
(B) Arbitration Act (1940), S. 30 -— 
Setting aside of award — Absence of 


joint reference held not a valid ground. 

Where a dispute arising between the 
parties is referred to a sole arbitrator 
but that arbitrator is removed on appli- 
eation by the opposite party and another 
arbitrator is appointed in his place with 
the consent of both the parties, the 
award made by him cannot be set aside 
as no question of joint reference arises 
in the case and when the award has not 
been made ex parte. (Para 4) 

AC) Arbitration Act (1940), S. 30 — 
Award allowing rate of interest more 
than prescribed by agreement — Award 
neither referring to any portion of 
agreement nor incorporating any docu- 
ment in it — Award cannot be set aside. 
AIR 1971 SC 696 and AIR 1979 Orissa 
39, Rel. on. (Para 5) 

(D) Arbitration Act (1940), Ss. 13 and 
30 — Award granting interest from due 
date till date of award — Award not 
vitiated as Arbitrator has power to 
award such interest —- AIR 1979 Orissa 
39 and AIR 1980 Orissa 74 and ILR 
(1973) Cut 1218, Rel, on. (Para 6) 

(Œ) Arbitration Act (1940), S. 30 — 
Entire dispute referred to arbitrator — 
Award allowing extra items claimed by 
Contractor — Award not vitiated when 


sAgainst order of A. B. Das, Sub. J, 
Jajpur, D/- 11-7-1979. 
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agreement has not been made part of if 
»—— Award cannot be set aside in absence 
of error of law apparent on face of re- 


cord. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1979 Orissa 39 3, 5, 6 


AIR 1979 Orissa 196 3 
(1979) 1 Cut WR 365: AIR 1980 Orissa 74 


6 
AIR 1978 NOC 294: 46 Cut LT 171 6 
seat 43 Cut LT 633: AIR 1978 Orissa 
(1977) 44 Cut LT 666 
ATR 1975 SC 230 3 
(1974) 2 Cut WR 917 
TLR (1973) Cut 1218 
AIR 1972 SC 1507 
ATR 1971 SC 696 | 
1970 SCD 530 i 
AIR, 1967 SC 1030: 1967 All LJ 360 
AIR 1967 SC 1032: 1967 All LJ 419 3, 6 
AIR 1923 PC 66 3 
AIR 1920 Bom 256 3 

B, Nayak Addl. Government Advocate, 
for Appellant; R. K, Rath, for Respon- 
dents. 

JUDGMENT :— Devendranath Singh, 
since deceased, predecessor-in-interest of 
the present respondents, entered into a 
contract with the Executive Engineer, 
Deburi Expressway Division, Kendra- 
para for construction of the work ‘Road 
Structure Repairs” as per F2 agreement 
(Ext. 5) which contained an arbitration 
clause for decision of disputes arising 
between the parties, A dispute was re- 
ferred to the Chief Engineer who nomi- 
nated one Mr. A. N. Nanda, Superin- 
tending Engineer to arbitrate the dispute 
between the parties. A petition was 
filed by the respondents for removal of 
Mr. Nanda which was registered as Misc. 
Case No, 58 of 1976 in the court of the 
Subordinate Judge, Jajpur. By order 
dated 6-7-1977, authority of Mr. Nanda 
to arbitrate was revoked and the order 
appointing him as arbitrator was quash- 
ed. Civil Revn. No. 203 of 1977 was pre- 
ferred against the aforesaid order, but 
the order of revocation of the authority 
of Mr. Nanda was affirmed in revision, 
By mutual consent of both parties, one 
Mr. J. Behera, Superintending Engineer, 
Eastern Circle, Balasore was appointed 
by Court to act as arbitrator by order 
dated 14-11-1977. After hearing the par- 
ties, Mr. Behera, submitted the award 
on 18-1-1979. Plaintiffs-respondents filed 
Title Suit No. 15 of 1979 praying for 
pronouncing a judgment and passing a 
decree in terms of the award. The de- 
fendant-appellant filed objection to the 
acceptunce of the award challenging the 
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same on the ground of jurisdiction of the 
arbitrator and contending that the 
award is to be rejected for unilateral 
reference made by the contractor, the 
award is vitiated, inasmuch as the award 
contains decision on extra items and the 
rate of interest granted by the arbitra- 
tor was more than the rate stipulated in 
the agreement. The learned Subordinate 
Judge framed seven issues. It was held 
by the learned Subordinate Judge that 
the arbitrator was appointed with clear 
and categorical consent of both the par- 
ties. As both the parties suggested the 
common name of Mr. Behera for ap- 
pointment as arbitrator, the Court with 
consent of the parties appointed the ar- 
bitrator and, as such, the opjection of 
the present appellant was not tenable, 
All the disputes between the parties re- 
lating to the claim of the plaintiffs 
having been admittedly referred to the 
arbitrator, the latter had jurisdiction to 
decide the extra claims made by tha 
plaintiffs. The interest awarded by the 
arbitrator was within his jurisdiction 
and, as such, cannot be said to be il- 
legal. Accordingly, the suit was decreed 
by the learned Subordinate Judge. This 
appeal is directed against the aforesaid 
order by the Executive Engineer. 


2 The learned Additional Govern- 
ment Advocate contends that this award 
is to be set aside on the follow- 
ing grounds; There was no joint refer- 
ence to the arbitrator; there was no 
participation by the present appellant 
before the arbitrator and the arbitrator’s 
decision is ex parte; the rates allowed 
‘by the arbitrator are more than the 
rates prescribed in the agreement: the 
award is wrong, inasmuch as the arbi- 
trator has allowed the claim relating to 
extra works done by the contractor and 
he has wrongly allowed interest from 
the due date till the date of the award, 


3. The Privy Council in Champsey 
Bhara & Co. v, Jivraj Balloo Spinning 
& Weaving Co. Ltd, AIR 1923 PC 66, 
reversing a decision of the Bombay High 
ade reported in AIR 1920 Bom 256, 
eld :— 


“The law has for many years been 
settled and remains so at this day, that, 
where a cause or matters in difference 
are referred to an arbitrator, a lawyer 
or a layman, he is constituted the sole 
and final judge of all questions both of 
law and of fact......... The only exception 
to that rule are cases where the award 
is the result of corruption or fraud, and 
one other, which though it is to be re- 
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gretted, is now, I think firmly establish- 
ed viz., where the question of law ne~ 
cessarily arises on the face of the award 
or upon some paper accompanying 
and forming part of the award, Though 
the propriety of this latter may very 
well be doubted, I think it may be con- 
sidered as established.” 

Relating to the question of error of 
law on the face of the award, it was 
held :— l l 

“An error in law on the face of the 
award means, in their Lordships’ view, 
that you can find in the award or a 
document actually incorporated thereto, 
as for instance, a note appended by the 
arbitrator stating the reasons for his 
judgment, some legal proposition which 
is the basis of the award and which you 
can then say is erroneous. It does not 
mean that if in a narrative a reference 
is made to a contention of one party 
that opens the door to seeing first what 
that contention is and then going to the 
contract on which the parties’ rights de- 
pend to see if that contention is sound,” 

Regarding the jurisdiction of the arbi- 
trator, it was held :— 


“The question of whether an arbitra- 

tor acts within his jurisdiction is, of 
course, for the Court to decide, but whe- 
ther the arbitrator acts within his juris- 
diction or not depends solely upon the 
clause of reference. It is, therefore, for 
the Court to decide in this case whether 
the dispute which has arisen is a dispute 
covered by clause 13 of the Articles, 
(This was clause in that case).” 
The Supreme Court in firm Madan- 
lal Roshanlal Mahajan v, Hukum- 
chand Mills Ltd, AIR 1967 SC 
1030, approved the aforesaid deci- 
sion of the Privy Council and held 
that the arbitrator’s award both on 
fact and law is final and there is no ap- 
peal from his verdict. The aforesaid 
principle was again reiterated by the 
Supreme Court in Union of India v, 
Bungo Steel Furniture Private Ltd., AIR 
1967 SC 1032. Again very same principle 
was emphasised by the Supreme Court 
in Allen Berry & Co, Pvt. Ltd v. Union 
of India, AIR 1971 SC 696, wherein it 
was held that when the parties had 
chosen their arbitrator, they cannot ob- 
ject to the award either upon the law 
or the facts when the award is good on 
the face of it and the mistake alleged is 
not apparent from a perusal of the 
award or any document appended to or 
incorporated in it so as to form a part 
of it. The Supreme Court in that case 
further held :— 
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“Before we proceed to consider these 
propositions, it is necessary to ascertain 
the scope of Section 30 of the Arbitra- 
tion Act, 1940, and the principles under- 
lying that section. The general rule in 
matters of arbitration awards is that 
where parties have agreed upon an ar- 
bitrator, thereby displacing a court of 
law for a domestic forum, they must ac- 
cept the award as final for good or ill, 
In such cases the discretion of the Court 
either for remission or for setting aside 
the award will not be readily exercised 
and will be strictly confined to the spe- 
cific grounds, set out in Sections 6 and 
30, of the Act.” 

So also in N. Chellappan v. Secretary, 
Kerala State Electricity Board, AIR 1975 
SC 230, the Supreme Court emphasised 
as under :— 


“The umpire as sole arbitrator was not 

bound to give a reasoned award and if 
in passing the award he makes a mis- 
take of law or of fact, that is no ground 
for challenging the validity of the 
award, It is only when an erroneous 
proposition of law is stated in the award 
and which is the basis of the award, can 
the award be set aside or remitted on 
the ground of error of law apparent on 
the face of the record.” 
It was held in that case that the award 
was not vitiated on account of any mis- 
take or error apparent on the face of 
the record, That was a case in which 
the question of limitation was raised by 
a party, but the umpire without express- 
ly adverting to the same awarded a sum 
on account of certain claims made by 
the contractor and it was held that the 
award was not vitiated on account of 
any mistake or error apparent on the 
face of the record. 

This Court in Narayan Panda v. State 
of Orissa, (1977) 43 Cut LT 633, relying 
on the decisions in AIR 1923 PC 66 and 
AIR 1967 SC 1030 (supra), has held that 
when parties constitute an arbitrator as 
a sole and final judge of any dispute 
between them, they bind themselves as 
a rule to accept the award as final and 
conclusive. Such an award is not ordi- 
narily liable to be set aside on the 
ground that either on facts or in law 
it is erroneous. The award can, of 
eourse, be corrected, modified or set 
aside only under the limited scope of the 
provisions made under Sections 15 and 
30 of the Act. Mistakes, if any, in the 
award can be corrected only if the same 
are evident on the face of the award or 
upon some paper accompanying and 
forming part of the award, 


A.I. R. 


In the case of State of Orissa v. R. S, 
Das, (1977) 44 Cut LT 666, this Court 
has also reiterated the same position, 

This Court also in Indrajit Singh v. 
Mirza Jaliluddin Baig, AIR 1979 Orissa 
196, has observed :— 

“It is only inherent lack of jurisdic 
tion or illegality of the contract embody- 
ing arbitration clause that could invali- 
date the award and irregularities in pro- 
cedure if acquiesced in without demur 
would preclude a party both from chal- 
lenging the appointment of the arbitra- 
tion and passing of the award at a later 
stage when it finds that the award is not 
convenient for it.” 

From the decision of the Supreme 
Court as well as this court, it is abun- 
dantly clear that the jurisdiction of the 
Court is limited in respect of setting 
aside an award and the ground on which 
an award can be set aside has been 
clearly explained above and there is no 
need to reiterate the same. On an 
earlier occasion, I have also enumerated 
the aforesaid position at length in para 7 
of the judgment in State of Orissa v, 
U. N. Samantray, AIR 1979 Orissa 39, 


4. It is contended on behalf of the 

appellant that the award is to be seĝ 
aside because there was no joint refer- 
ence and the arbitrator heard ex parte 
since the appellant did not participate in 
the arbitration. 
This is a case in which one arbitrator 
had been appointed by the Court and he 
was removed by the Court. Thereafter, 
the Court appointed another arbitrator, 
There is no question of any joint refe- 
rence to be made to the arbitrator, After 
the Court assumes jurisdiction relating 
to appointment of arbitrator, there is no 
question of any joint reference. Refe- 
rence was already made to the earlier 
arbitrator and the same reference is to 
be decided by the arbitrator subsequent- 
ly appointed. From the records of the 
arbitrator, it is abundantly clear that 
the appellant also participated in the 
proceeding before the arbitrator. Docu- 
ments were filed and arguments were 
also submitted by the present appellant, 
Therefore, this contention is without any 
merit. 

5. The next limb of agrument of the 
appellant is that the arbitrator has 
allowed the rate of interest more than 
the rate prescribed in the agreement, 
This arguments is also not tenable. No 
document has been incorporated in the 
award, nor the arbitrator has referred to 
any portion of the agreement in the 
award, In the case of Allen Berry & Co. 
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referred to above, the Supreme Court 
has held :— 

“The test is does the arbitrator come 

to a finding on the wording of the con- 
tract? If he does, he can be said to have 
impliedly incorporated the contract or 
a clause in it whichever be the case. But 
a mere general reference to the contract 
in the award is not to be held as incor- 
porating it, The principle of reading 
contracts or other documents into the 
award is not to be encouraged or ex- 
tended”’, 
Also in the case of N. Chellappan, re- 
ferred to above, it has been held that 
the Court has no jurisdiction to investi- 
gate into the merits of the case and to 
examine the documentary and oral evi- 
dence for the purpose of finding out whe- 
ther or not the arbitrator has committed 
any error of law. This Court has also 
expressed the same view in AIR 1979 
Orissa 39, referred to above. 

In view of the aforesaid decisions, this 
contention of the appellant is without 
any merit, 

6. It is contended on behalf of the 
appellant that the award is vitiated, in- 
asmuch as the arbitrator has awarded 
interest from the due date till the date 
of the award. In the case of the State 
of Madhya Pradesh v. Saith and Skel- 
ton (P) Ltd, ATR 1972 SC 1507, it has 
been made clear that where all the dis- 
putes including a claim for payment of 
the amount with interest is referred to 
the arbitrator, the arbitrator can also 
award interest during the pendency of 
the arbitration proceeding. 

This Court also in the aforesaid deci- 
` sion reported in AIR 1979 Orissa 39, held 
that in view of Section 29 of the Arbitra- 
tion Act it was within the jurisdiction of 
the arbitrator to award pendente lite and 
future interest till the date of the 
decree. For the aforesaid decision, this 
Court relied on AIR 1967 SC 1032, 1970 
SCD 530, (1974) 2 Cut WR 917 and AIR 
1978 NOC 294: 46 Cut LT 171. 

The same view has also been express- 
ed by this Court in Executive Engineer 
Rural Engineering Organisation, Khurda 
v. D. N. Senapati, (1979) 1 Cut WR 
365: (AIR 1980 Orissa 74) A Divi- 
sion Bench of this Court in Hin- 
dustan Steel Ltd. v, P. Boner ILR (1973) 
Cut 1218, has held that the arbitrator 
has power to award interest when it is 


an implied term of reference and in the. 


absence of prohibition in the agreement 
interest may be awarded from the due 
date till the date of award. According 
lto the consistent view of the Supreme 
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Court and of this Court, referred to 
above, the award allowing interest is not 
at all vitiated, 

7. It is further contended on behalf 
of the appellant that the award is vitiat- 
ed as the arbitrator has allowed extra 
items claimed by the contractor, I have 
already held that the agreement has not 
been made a part of the award, nor is 
the award based’ on the terms of the 
agreement, The entire dispute was re- 
ferred to the arbitrator and in view of 
the findings made above about the limit- 
ed jurisdiction of the Court, the award 
cannot be set aside, in absence of an 
error of law apparent on the face of the 
record, When the documents have not 


“been made part of the award, the award 


cannot be set aside and the aforesaid 
contention of the appellant has no legs 
to stand. 


8. In view of the aforesaid discussions, 
I am clearly of the opinion that the im- 
pugned award does not suffer from any 
error of law or fact apparent on the 
face of the record. As the parties ‘chose 
to abide by the decision of the arbitra- 
tor, the arbitrator had full power to 
give his award in respect of all disputes 
arising under the contract and the award 
cannot be held to be without jurisdiction. 
Consequently, the decision of the trial 
court is affirmed, 
9. The appeal is dismisseed with costs. 
Hearing fee is assessed at Rs. 100/-. 
Appeal dismissed, 
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Ashirbad Behera, Petitioner v. State 
of Orissa and others, Respondents. 


Original Jurisdiction Case No, 913 of 
1979, D/- 20-7-1979, 


{A) Constitution of India, Art. 226 — 
Parties to writ proceedings — Petition 
against order of Government cancelling 
a resolution of Municipal Council — 
Municipality also impleaded as opposite 
party through its Chairman — Chair- 
man besides appearing for himself also 
entered appearance for Council — Coun- 
cil also entered appearance through its 
retained counsel — No provision either 
in Act or Rules as to who would be com- 
petent to represent Municipality — Held, 
Municipality was duly represented by 
Chairman —— Representation of Council 
through its retained Counsel was not 
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open to challenge — It could not be said 
that Municipality should be represented 
only by Executive Officer. (Paras 8, 9) 


(B) Constitution of India, Art, 226 
— Locus standi to file petition — Peti- 
tioner a sitting councillor challenging 
order of State Government cancelling a 
resolution of Municipal Council — He 
participated in proceedings leading to 
the resolution and im his view decision 
of Council was correct — Under Sec- 
tion 398 (2) of Orissa Municipal Act, he 
is a person entitled to be afforded oppor- 
tunity of offering explanation against 
proposed action — Held that the peti- 
tioner was a person aggrieved by Govern- 


mental action and had locus standi to. 


maintain petition for relief of certiorari. 
AIR 1976 SC 578 Foll. (Case law discuss- 
ed) — (Orissa Municipal Act (23 of 1950), 
Section 398 (2)). (Para 10) 


(C) Orissa Municipal Act (23 of 1950), 
Sections 69 (1), 98 (1) —- Orissa Munici- 
pal Rules (1953), Rr. 4, 23, 24 — ‘Motion’ 
meaning of — Resolution of Municipal 
Council delegating financial power to 
Chairman — Votes taken by ballot and 
not by show of hands — State Govern- 
gent cancelling resolution as being in 
contravention of Sec. 69 (1) and Rr. 23, 
24 — Validity of resolution and order of 
State Government — (Words and Phrases 
— ‘Motion’) 

In the meeting of the Municipal Coun- 
cil item No. 4 in the agenda was in re- 
gard to giving authority to the Chairman 
to spend up to Rs. 50,000/- at a time. 
That meeting was adjourned to another 
date where the question was discussed. 
Item No. 4 was an official business. All 
the 28 Councillors were present in the 
meeting. When consideration of item 
No, 4 of the agenda came, dispute arose 
as to the manner of voting and a protest 
was raised that voting by show of hands 
should be adopted. Seventeen members 
gave in writing that they wanted the vot- 
ing to be by show of hands. A question 
as to what procedure should be adopted 
when the item was to be put to vote was 
verily before the House. Since a dispute 
arose, the Chairman gave a ruling that 
the vote should be by ballot. In the vot- 
ing by ballot, all the 28 councillors par- 
ticipated and the result of voting shows 
that 14 supported the proposal and 14 
opposed. In terms of Section 69 (2) of 
the Act, the Chariman gave his casting 
vote in favour of the proposal and it was 
thus adopted by a majority of votes. 
The State Government however passed 
an order cancelling the resolution of the 
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Municipal Council on the ground that if 
was passed in contravention of the provi- 
sions of Section 69 of the Act read with 
Rules 23 and 24 of the Municipal Rules, 


Held that the impugned resolution had 
been duly passed. The action of the 
Government was not in accordance with 
law. The provision of Rule 23 is dire- 
ctory and non-compliance with the pro- 
cedure laid down therein, even if Rule 23 
was applicable in the instant case, did 
not vitiate the proceeding so as to justify 
the action of the State. (Paras 11, 15, 16) 


When all the 28 Councillors had par- 
ticipated in the voting, so far as they 
are concerned, they can have no grie- 
vance. In fact, having acquiesced to the 
manner of voting, they should not be 
permitted to raise any objection to it, 
No. prejudice was caused to them inas- 
much as the voting by ballot gives a 
better opportunity of expressing one’s 
own view independently. The fact that 
at the time of voting by ballot 14 had 
supported the resolution, but 15 council- 
lors have now intervened to oppose the 
writ application goes to show that vote 
by ballot had been rightly resorted to 
for obtaining independent view of tha 
councillors on the question, (Para 16) 

In respect of certain matters, vote by 
ballot has been prescribed by statute, 
There is, however, no prescription as to 
the manner of voting in respect of all 
other matters for which vote by ballot 
has not been statutorily prescribed ex- 
cept for motions by Rule 23. Thus, the 
manner of ascertaining whether there is 
majority of votes in respect of a question 
has not been statutorily provided in re- 
spect of non-specified items. The word 
‘motion’ has not been defined either by 
the Act or the Rules and accordingly 
must bear the common parlance mean- 
ing. (Paras 11, 12) 


Reading the Rules and analysing tha 
scheme behind these Rules, there is no 
doubt that Rules 15 to 25 deal with 
those motions for which provision has 
been made in Rules 4 to 7. The con- 
troversial item in the agenda did nof 
have its origin in terms of Rule 4. No 
notice thereof had ever been given. Mo- 
tions are by Councillors and not by the 
Chairman. In fact notice has been pre- 
scribed to be given by the councillor 
desiring to move a motion and such 
notice has to be given to the Chairman, 
Since the Chairman after the amendment 
of the Act is no longer a Councillor and 
as he cannot give notice to himself and 
decide that his motion is in order, if 
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must be concluded that official business 
to be transacted at the instance of the 
Chairman at a meeting of the Council is 
not. a ‘Motion’ contemplated by Rule 4. 
Motions and amendments dealt with 
under Rules 15 to 25 are with reference 
to motions contained in the notice book 
im terms of Rule 7. (Para 13) 


In the Municipal Act and the Rules, in 
respect of voting relating to certain 
items, the statutory prescription is by 
ballot. In terms of Rule 23, in respect 
of motions voting is by show of hands. 
Apart from such prescriptions adopting 
the two methods, all questions have been 
left to be decided by majority of votes, 
the manner of voting having not been 
prescribed. In India, there is no applica- 
tion of the common law rule that voting 
unless required by a prescribed manner 
has to be by show of hands. (Case law 
discussed). (Para 14) 

(D) Orissa Municipal Act (23 of 1950), 
Sections 96 and 72 — Delegation of 
powers to Chairman by Municipal Coun- 
til — Can be made in absence of Regula- 
tions, 

Section 96 does not prescribe that 
delegation should only be through regu- 
lations and until regulations are made 
the power cannot be exercised. The 
delegation under S. 96 of the Act could 
work out in the absence of regulations 
under S. 72 of the Act. (Para 17) 


(EZ) Constitution of India, Art. 226 — 
Certiorari —- Municipal Council by a 
resolution delegating financial powers of 
expenditure up to Rs. 50,000/- te Chair- 
man — State Government cancelling the 
resolution —- Petition for aquashing the 
order of Government — Resolution found 
valid — Held, on facts discretionery relief 
certiorari could be 
Municipal Act (23 of 1950), See. 398). 

The delegation in the instant case was 
not a new device and after referring to 
the various provisions of the Act and the 
Rules, it was found that there was no 
statutory violation in the matter of de- 
legation. j (Para 18) 


The power of the State Government 
can be exercised only when there is a 
statutory excess and Government do not 
have power at all to exercise when the 
statutory bodies act within their juris- 
diction except appellate powers. To 
allow Government to exercise their con- 
trolling powers under the statute as in 
the present case, would amount to undue 
interference and in fact would frustrate 
the purpose of the Statute. The juris- 
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diction vested in the Government under 
Section 398 of the Municipal Act is con- 
fined to instances of action in excess of 
powers. If Government exercise such 
jurisdiction where they do not have any, 
it would indeed be contrary to the legis- 
lative intention and purpose. Since there 
was no statutory lapse, Government had 
no jurisdiction to exercise under Sec- 
tion 398 (1). The four contingencies ex- 
istence of one or all of which confers 
jurisdiction have been statutorily speci- 
fied. As none of them existed, the ex- 
ercise of power by the State cannot be 
countenanced. (Para 18) 


It cannot be said that if the delega- 
tion was allowed to work out the Muni- 
cipal Fund would be depleted, Council- 
lors would be deprived of their statutory 
power and it would amount fo total ab- 
dication of power on the part of the 
Councillors and arbitrary exercise of the 


same by the Chairman. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1976 SC 578 10 
AIR 1976 SC 2414 17 
AIR 1976 Orissa 191 10 
(1976) 42 Cut LT 507: AIR 1976 Orissa 

181 10 
AIR 1967 SC 465 12 
1967 All LJ 416 14 
AIR 1966 SC 81 10 
AIR 1966 SC 828 10 
1964 Jab LJ 139 14 
AIR 1962 SC 1044 r 10 
AIR 1961 Cal 578 (SB) 17 
AIR 1959 SC 356: 1959 Cri LJ 389 12 
1959 All LJ 853 14 
1955 All LJ 593 14 
AIR 1952 SC 181: 1952 Cri LJ 955 16. 
AIR 1917 PC 142 16 


(1879) 11 Ch D 109:40 LT 353 In re 
Horbury Bridge Coal, Iron & Wagon 
Co 14 

(1877) 2 PD 203 Howard v. Bondington 16 
G. Rath, R. K. Rath and N: C. Pani- 

grahi, for Petitioner; Advocate General, 

S. Misra-1, S. C. Misra, R. Mohanty, Ashok 

Mukherjee, S. C. Lal and A.K. J Maha- 

patra, for Respondents. 


R. N. MISRA, J.:— Petitioner is a 
sitting Councillor of the Cuttack Muni- 
cipality. Challenge in this application 
under Article 226 of the Constitution is 
to Government order dated 23rd of June, 
1979 (Annexure-4), purported to have 
been made in exercise of powers under 
Section 398 (1) of the Orissa Municipal 
Act of 1950, cancelling a resolution of 
the Municipal Council of Cuttack dated 
2nd of April, 1979, 
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2. Election was held on 31st of Janu- 
ary, 1979, for the 28 seats of Councillors 
and the Chairman of the Council. Peti- 
tioner was elected from Ward No. 2 
while 27 others were elected from the 
different wards. Opposite Party No. 3 
was elected as Chairman of the Munici- 
pality by direct franchise under the 
amended provisions of the Act. The 
Council assumed office with effect from 
23rd of February, 1979. At the Meeting 
of the Council held on 2nd of April, 
1979, one of the items in the Agenda 
was to authorise the Chairman to sanc- 
tion expenditure up to Rs. 50,000/- at a 
time for the smooth working of the 
various works of the Municipality. There 
was an official ‘note circulated for justi- 
fying such action. From the minutes of 
the meeting, it appears that all the 
28 Councillors were present. When con- 
sideration of item No. 4 of the agenda 
came, dispute arose as to the manner of 
voting and a protest was raised that vot- 
ing by show of hands should be adopt- 
ed. The Chairman ruled that voting 
should be by ballot, Thereafter votes 
were taken by ballot; all the 28 Coun- 
cillors participated and the result was 
14 in favour of the proposal and 14 
against. The Chairman exercised his 
casting vote in favour of the proposal 
and declared that by a majority of 
votes, the proposal was carried. 


The State Government in the Urban 
Development Department issued a notice 
on 2ist of May, 1979 (Annexure-1) tə 
the Chairman of the Council to show 
cause within fifteen days from the date 
of receipt of the notice as to why the 
resolution in question should not be can- 
celled. The Executive Officer of the 


Municipality and the Chairman differ- - 


ently showed cause vide Annexures 2 
and 3 respectively. While the Executive 
Officer pointed out that the Act and its 
Rules had been strictly followed and 
there was no lapse justifying cancella- 
tion by the. State Government, the 
Chairman indicated that for the meeting 
of 31st March, 1979, the question of 
delegation of financial power to the 
Chairman was an official item on the 
agenda. The meeting was adjourned to 
9nd April, 1979, and the matter was put 
to secret vote. After the voting result 
was 14 in favour and 14 against, the 
Chairman who was President of the 
meeting gave his casting vote in favour 
of the official item. It was, therefore, 
pointed out that the official item had 
been passed in conformity with Sec. 69 
(1) of the Municipal Act. Thereafter the 
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impugend order was made which for 
convenience, we extract in its entirety a 


“GOVERNMENT OF ORISSA, 
URBAN DEVELOPMENT 
DEPARTMENT 


ORDER 


Dated, Bhubansewar the 23rd June, 79. 
No. CR-45/79-20671/UD. WHEREAS 
the Municipal Council of the Cuttack 
Municipality, in its Council resolution 
No. 4 dated the 2nd April, 1979, has 
delegated its financial powers of expen- 
diture up to a sum of Rs. 50,000 (Ru- 
pees fifty thousand) only to its Chair- 
man in contravention of the provisions 
of Section 69 of the Orissa Municipal 
Act, 1950 (Orissa Act 23 of 1950) read 
with Rules 23 and 24 of the Orissa 
Municipal Rules, 1953; 


AND WHEREAS in pursuance to the 
provisions of sub-section (2) of Sec. 398 
of the said Act, the State Government 
had given an opportunity te the said 
Council to show cause within fif- 
teen days as to why the said resolution 
of the said Council should not be can- 
celled and whereas after considering the 
explanation furnished by the said Coun- 
cil, the State Govt. find it to be not 
satisfactory and, in their opinion the 
said resolution of the said Council has 
not been legally passed; .- 


NOW, THEREFORE, in exercise of 
the powers conferred by sub-section (1) 
of Section 398 of the said Act, the State 
Government do hereby cancel the said 
resolution of the said Municipal Council 
with effect from the date of issue of this 
order, 


By Order of the Governor 
P. C. Hota, 


SECRETARY TO GOVERNMENT.” 


Challenge is offered to this order by 
contending that the Government order 
is based on wholly untenable footing 
and has been the outcome of irrelevant 
considerations, 


3. When this application was ° placed 
for preliminary hearing, learned Advo- 
cate-General entered appearance for the 
State and wanted that he should be 
heard in case we were inclined to grant 
stay of operation of the order as prayed 
for by the petitioner. We were not in- 
clined to grant any interim order and 
on the other hand considering both the 
urgency as also the importance of the 
matter and as suggested by Counsel for 
all parties, we agreed that the applica- 
tion itself may be taken up for hearing 
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on immeédiafe notice to the other oppo- 
site parties. On the 6th of July, 1979, 
an application was made on behalf of 
15 Councillors for leave to intervene, 
That was allowed as there was no oppo- 
sition, The interveners filed a counter 
affidavit disclosing their stand. The State 
has also filed its counter, The Municipal 
Council entered appearance through 
Chairman and the Chairman himself as 
opposite party No, 3 separately appear- 
ed through a different counsel. The mat- 
ter was taken up for hearing on Tth 
July, 1979, when the interveners point- 
ed out by filing an application that the 
Municipal Council had not been duly 
represented, inasmuch as it had been 
jmpleaded through the Chairman and 
the Chairman ‘Besides appearing for 
himself had also entered appearance “for 
the Council. Learned Advocate General 
supported this stand of the interveners 
while the petitioner and opposite party 
No. 3 as also the Counsel appearing for 
the opposite party No. 2 Council took 
the stand that there was no bar for the 
Chairman to represent the Council and 
the Council having already been served 
with notice from Court had duly enter- 
ed appearance through its retained 
counsel and no objection could be taken 
to it. We shall deal with this objection 
in due course, 

4. The return made on behalf of the 
` State Government is through the Secre- 
tary of the Urban Development Depart- 
ment- Copious extracts have been given 
from the minutes of the meetirig-.of the 


Council. In paragraph 15 of the counter- 


affidavit, it has been averred :— 
REE On the other hand, the im- 
pugned order of this opposite party has 
enforced (sic.} contravened the provi- 
sions of the Act and prevented  (sic.} 
facilitated possible abuse of powers and 
misuse of funds, It is always open to 
the Municipal Council to sanction ex- 
penditure by passing a resolution in ac- 
cordance with the prescribed method of 
casting of votes by 
hands. This opposite party states that it 
is not for the public interest and it is 
not in the interest of the citizens of the 
Municipality that the affairs of the 
Municipality should be managed in a 
hush-up manner in a secret voting, 
particularly when funds fo the fune of 
about two and half crores raised from 
tax payers and otherwise available fo it 
are at the disposal of the Municipal 
Council for expenditure, It is fair and 
democratic thaf the fax payers and the 
citizens of Cuttack know how their re- 


Ashirbad Behera 


™ Cer, 


raising of. 


ese 
v, State l Sos Ori. 83 
presentatives are functioning in the dis-` 
eharge of their duties, Secrecy in the 
matter of casting of votes for manage- 
ment of affairs of tha Municipality and 
more particularly, for delegating un- 
limited financial powers to the Chairman 
are a negation of democratic principle 
which is enshrined to the provisions of 
the Act and the Rules, The averments 
that the Chairman has been denuded of 
his power by the order of this opposite 
party are denied and are nof true, Sinca 
the resolution delegating powérs in fa- 
vour of the Chairman was not in ac- 
cordance with the provisions of the Act 
and the Rules and since such resolution 
was passed by secret voting, the resolu- 
Zion was a nullity in the eye of law..... 
Assuming though not conceding that the 


7 "guess raised as to the manner of vot- 


ing is debatable nothing prevents a 
Municipal Council arid it Chairman to 
get appropriate Resolution passed dele- 
gating financial powers to the Chairman 
through the process of voting by raising 
of hands, This opposite party submits 
Khat on a broader point of view it is 
difficult to understand the reluctance of 
the Chairman to get proposal conferring 
financial powers on him put to vote 
Shrough the process of casting of votes 
by way of raising of hands, The Muni- 
cipal Council deals with public funds. 
Primarily for the convenience of func- 
tioning and management, the Municipal 
Council is to authorise expenditure from 
such funds ‘and therefore, the Act 
authorises delegation sf power in favour~ 
of the Chairman or the Executive Offi- 
One cannot conceive of any just 
and~. fair democratic principle which 
would Justify the delegation of such 
power by secret votes,” 
In paragraph 18, it has been further 
pleaded 1 

“,.scserereeWhen a proposal is moved/ 
proposed it becomes a motion, When a 
motion is passed by the Municipal Coun- 


cil, it becomes a Resolution, A Council 
can act only through Resolution, Thus 
the proposal moved by the Chairman to 
delegate financial power up to Ru- 
pees 50,000/- to the Chairman was a 
motion in terms of Rule 43 of the Rules, 
VEREA Ja... The expression motion in Rule 43 


is wide in connotation comprehending 
within itself any motion before the 
Council, The motion under Rule 43 may 
be moved by a Council or by the Chair- 
Man... Thus Rule 43 is an express 
negation of secret voting. It is submit- 
fed that Rule 43 is mandatory eresse" 


a 
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- “Reference was made to Chapter-I of the. 


Municipal Rules dealing with ‘Rules of 
Business’ and reliance was. placed on 
Rule 23 of the Orissa Municipal Rules, 
where it has been expressly provided 
Ehat voting in respect of motions should 


be by show of hands. 


5. On behalf of the Interveners, one 
Sri Pravat Kumar Tripathy, a Council- 
bor, filed the counter-affidavit, 
adopting the stand taken by opposite 
party No. 1, the interveners have taken 
the further stand that the selection of 
works rested with the Council and 
though the Council has not selected or 
sanctioned any work, the Chairman by 
assuming authority has undertaken hun- 
dreds of new works involving huge ex- 


penditure. In fact, to the counter affida-_ 


vit, a list of such works -nas been ap- 
pended as Annexure-A/1 and it has been 
stated that at a press conference, -the 
Chairman had handed out this list of 
works. It has been alleged that if the 
authorisation is worked out, the entire 
assets of the Council would soon be de- 
pleted without the sanction of the Coun- 
cillors, l 

The Under-Secretary to the Govern- 
ment in the Urban Development Depart- 
ment filed a supplementary affidavit 
supporting the stand of the State, 


6. The Chairman filed an answer to 
the counter-affidavit of the interveners. 
On behalf of the Council a brief affidavit 
has also been filed. -Several documents 
have been ` produced by the different 
parties by covering affiadvits, 

7. Parties have been given a tho- 
rough hearing. On the basis of what 
has been pleaded in the writ application 
and the several counter-affidavits and 
rejoinders and what has been argued be- 
fore us, the following questions emerge 
for consideration :— 

(i) Is the Council properly represent- 
ed? 

(ii) Has the petitioner any locus standi 
fo maintain the application? 

(iii) Was the impugned resolution duly 
passed? 

(iv) Even if the application lies, relief 
by way of certiorari being discretionary, 
should the same be granted in the facts 
and circumstances of the case? 

(v) Is the action of the State Govern- 
ment in accordance with law? 

(vi) Is- the Government order under 
Annexure-4 liable to be quashed? 


8. We proceed to examine the preli- 


minary questions. Under Section 8 -of 


—— 
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as found in several statutes, 


Besides 
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the Act, the Chairman and the Council- 
lors together constitute -the Ccuncil and 
Section 9 makes provision for incorpora- 
tion of the Municipal Council into a 
body corporate and authorises that it 
may sue and be sued in its corporate 
name. There is, however, no provision 
either im 
the Act or the Rules made thereunder 
as to who would be competent to repre~ 
sent the Municipality, A close look af 
the Act gives a clear impression that the 
Chairman is the chief executive. The 
Act contemplates of an Executive Offi- 
cer who is a paid employee, Sections 87 
and 88 make provision for his powers, 
In the absence of a provision that the 
Executive Officer is. to represent thg 
Municipality, we are-not in a position 


-£G-~-esneur-with the contention of the in- 


terveners as supported by the learned 
Advocate General that the Municipality 
should be represented only by the Exe- 
cutive Officer. 


$. Petitioner has impleaded the Muni~ 
cipality in this writ application as oppo- 
site party No. 2 through its Chairman, 
As we find, the State Government had 
also issued the notice under Annexures 1 
and 4 to the Municipal Council through 
the Chairman, Section 398 (2) requires 
that the authority or person concerned 
has: to be provided an ‘opportunity of 
explanation before power under suk- 
section (1) cf that section can be exer- 
cised. The notice intended for the Muni- 
cipal Council was served on. the Chair- 
man. Petitioner has followed the same 
procedure. In our opinion, therefore, im- 
pleading the Municipality through its 
Chairman is not open to challenge. The 
Municipal Council has from before two 
retained counsel and one of them be- 
ing Mr. Srinivas Misra-I has entered ap- 
pearance for the Municipal Council. We 
are, therefore, of the view that the 
Municipality has been duly represented 
by the Chairman and representation in 
Court through Mr. Misra is not open its 


_ challenge. 


16. The next question for considera- 
tion is as to whether the petitioner has 
locus standi to make this application, 
The learned Advocate General who rais- 
ed this objection placed reliance on two 
Bench decisions of this Court in sup- 
port of his stand. In the case of Kasi- 
nath Tripathy v. State of Orissa, AIR 
1976 Orissa 191, a preliminary objec- 
tion was raised on the ground of peti- 
tioner’s locus standi. It is necessary to 
briefly state the facts in order to appre- 
ciate in what background the prelimina- 
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ry objection came to be raised. Peti- 
tioners before this Court in that case 
were two rate-payers residing within 
the Rambha Notified Area Council. Op- 
posite party No. 3 had been appointed 
as Head Clerk of the Council. In a dis- 
ciplinary proceeding, he was discharged 
from service. An appeal--was carried by 
the- discharged employee under .S. 77 of 
the Municipal Act to the State Govt. and 
Govt. allowed the appeal and direct- 
ed reinstatement. During the pendency 
of the appeal, the post of Head Clerk 
had been abolished and subsequent to 
the appellate order, the Executive Offi- 
cer having asked for clarification in the 
light of the abolition, Government di- 
rected that the appellate order must he 
worked out. The petitioners thereupon 
filed the writ application asking for 
quashing of the Government order. The 
Court found that the ,two petitioners 
were Councillors at the time the Head 
Clerk had been discharged from service 
but by the time they filed the writ ap- 
plication they were not in office. Tha 
Division Bench referred to several cases 
of the Supreme Court and of some High 
Courts and observed :— 


er iets The observations made above 
would clearly show that even in case of 
issue of writ of mandamus there should 
be legal or personal right of the peti- 
tioner which is infringed and thereby 


‘-prejudicially affects him. In the present 


case the petitioners are in no way con- 
cerned with the decision of the Govern- 
ment allowing~ the appeal of opposite 
party No. 3. The post of Head Clerk 
was in existence when. opposite party 
No. 3 was discharged from that post by 
the N. A. C. After the appeal of opposite 
party No. 3 has been allowed it is for 
the N. A.. C. to see that he is adjusted 
in. a suitable post. This matter is inter- 
nal between the N. A. C. and opposite 
party No. 3. The petitioners have no 
fiduciary relationship with the matter 
nor they are challenging any action of 
the municipality as tax-payers. It is not 
a case where the municipality started a 
new adventure not in existence before- 
hand and such an adventure affects the 
finance of the N. A. C. and the peti- 
tioners are affected thereby. Therefore, 
the decisions relied on by the petitioners 
are not applicable to the case. On the 
other hand, the petitioners have no legal 
or personal right which they can enforce 
in Courts of law. They have no locus 
standi to put forth the grievances made 
in the writ petition.......... a 

The other Division Bench case of this 
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Court is that of Sri Gunanidhi Moha- 
patra v. The Chairman, N. A. C., Bhu- 
baneswar, (1976) 42 Cut LT 507. T 
writ application before the Court-in that 
case was by a sitting Councillor. He 
challenged the Government direction 
restoring opposite party No. 3 as a 
Second Medical Officer of the Notified 
Area Council. On this occasion, several 
decisions of the Supreme Court and of 
other High Courts were also considered 
and the Court came to the conclusion: 

“In view of the authorities cited, we 
can take it as well established proposi- 
tion that if the writ asked for is a que 
warranto in respect of a public office the 
petitioner need have no personal inte- 
rest. But if the writ asked for is a writ 
of mandamus or certiorari the petitioner 
has to establish that he has some per- 
sonal interest in the matter which the 
law recognises as sufficient.” 


On the facts of the case, the Court came 
to the conclusion that petitioner’s inte- 
rest was not sufficient to entitle him to 
invoke the jurisdiction of the Court un- 
der Article 226 of the Constitution. 


Both these cases referred to the deci- 
sion of the Supreme Court in the case 
of G. Venkateswara Rao v. Govt. of 
Andhra Pradesh, AIR 1966 SC 828, while 
deciding with reference to facts of each 
of the cases on the question of locus 
standi. According to learned Advocate- 
General, since there are two Bench deci- 
sions of this Court interpreting the Su- 
preme Court decision in question, it is 
not open to us — a Bench of co-ordi- 
nate jurisdiction — to take a different 
view of the Supreme Court decision. In 
fact, learned Advocate General has fur- 
nished a detailed written note on this 
aspect of the matter. In both the cases 
of this Court, undoubtedly referente 
had been made to the Supreme Court 
decision in Venkateswara Rao’s case. We 
have, however, not been shown any 
positive view of this Court as to what 
exactly was the limit indicated in the 
Venkateswara Rao’s case by the Su- 
preme Court. In such circumstances, the 
question of taking a different view about 
the ratio in Venkateswara Rao’s case 
does not arise. 


In the Supreme Court case, the dis- 
pute was as to the place of location of 
a primary health centre. In paragraph 8 
of the judgment, Subba Rao, J., as the 
learned Judge then was, extracted an 
observation of the Court in Calcutta Gas 
Co. (Proprietary) Ltd. v. State of West 
Bengal, AIR 1962 SC 1044, to the fol- 


The—- - 


or modified.” 
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_ “Article 226 confers a very wide 
power-on the High Court to issue direc- 
tions and writs -af-the nature mentioned 
therein for the enforcemént -sf any of 
the rights conferred by Part-III or {of 
any other purpose. It is, therefore, clear 
that persons other than those claiming 
fundamental right can also approach the 
Court seeking a relief thereunder. The 
Article in terms does not describe the 
classes of persons entitled to apply 
thereunder but it is implicit in the ex- 


ercise of the extraordinary jurisdiction 
that the relief asked for must be one 
to enforce a legal right ......... The right 


that can be enforced wmder Art. 226 
also shall ordinarily be the personal or 
individual right of the petitioner him- 
self, though in the case of some of the 


writs like habeas corpus or quo war- 


ranto this. rule may have to be relaxed 


a 


The Court thereafter held :— 


“Has the appellant a right to file the 
petition out of which the present appeal 
has arisen? The appellant is the Presi- 


dent of the Panchayat Samithi of 
Dharmajigudem. The villagers — of 
Dharmajigudem formed a committee 


with the appellant as President for the 
purpose of collecting contributions from 
the villagers for setting up the Primary 
Health Centre. The said committee col- 
Jected Rs. 10,000/- and deposited the 
same with. the-Block Development ofi- 
cer, The ‘appellant reprēsēńted“ the vil- 
lage in all its dealings with the „Block 
Development Committee and the Pan- 
chayat Samithi 
focation of the Primary Health Centre 
gt Dharmajigudem. His conduct, the 
acquiescence on the part of the other 
members of the committee, and the 
treatment meted out to him by the 
authorities concérned support the infer- 
ence that he was authorised to act on 
behalf of the committee. The appellant 
was, therefore, a representative of the 
committee which was in law the trustees 
of the amounts collected by it from the 
villagers for a public purpose. We have, 
therefore, no hesitation to hold that the 
appellant had the right to maintain the 
application under Article 226 of ‘the 
Constitution. This Court held in the 
decision cited supra that ordinarily the 
petitioner who seeks to file an applica- 
tion under Article 226 of the Constitu- 
tion should be one who has a personal 
or individual right in the subject-matter 
of the petition. A personal right need 
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not be in respect of a proprietary inte- 
rest: it can also relate to an interest of 
a trustee. That apart, in exceptional 
cases as the expression ordinarily indi- 


cates, a person who has been prejudi- 
cially affected by an act or omission of 
an authority can file a writ even though 
he has no propriéiary or even fiduciary 
interest in the subject-matter theréof, 
The appellant has certainly been preju- 
diced by the said order, The petition 
under Article 226 of the Constitution at 
his instance is, therefore, maintainable.” 
In a later case of the Supreme Court i 
Jasbhai Motibhai Desai v. Roshan Ku- 
mar, Haji Bashir Ahmed, AIR 1976 SC 
578, the question of locus standi to main- 
tain an application under Article 226 of 
the Constitution came to be considered - 
by a Bench of four Judges. Dealing with 
the point, the Court stated :— 


“As explained by this Court in 
Dwarka Nath v. Income-tax Officer 
Kanpur, (1965) 3 SCR 5386: (AIR 1966 


SC 81), the founding fathers of the Con- 
stitution have designedly couched the 
Article in comprehensive phraseology to 
enable the High Court to reach injustice 
wherever it is found. In a sense, tha 
scope and nature of the power conferred 
by the Article is wider than that exer- 
cised by the writ courts in England. 
However, the adoption of the nomencla~ 
ture of English writs, with the prefix 
nature of superadded, indicates that the 
general principles grown over the years 
in the English Courts, cari, short of tech- 
nical procedural restrictions and adapt- 
ed to the special conditions of this vast 
country, in so far as they do not con- 
flict with any provision of the Consti- 
tution, or the law declared by this 
Court, be usefully considered in direct- 
ing. the exercise of this discretionary 
Jurisdiction in accordance with wel}? 
recogriised rules of practice. 

According’ to most English decisions, in 
order to have the locus standi to invoke 
certiorari jurisdiction, the petitioner 
should be an aggrieved person and in a 
case of defect of jurisdiction, such a 
petitioner will be entitled to a writ of 
certiorari as a matter of course. but if 
he does not fulfil that character, and 
ts a stranger, the Court will, in its dis- 


cretion, deny him this extraordinary 
remedy, save in very special circum- 
stances. This takes us to the further 
question: Who is an aggrieved person? 
And what are the qualifications requi- 


The expression 
\ 


site for such a status? 
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aggrieved person denotes an elastic, and, 


to an extent, an elusive concept. It can- 
not be confined within the bounds of a 
rigid, exact and comprehensive defini- 
tion, At best, its features can be de- 
scribed in a broad tentative manner. Its 
scope and meaning depends on diverse, 
variable factors such, as the content and 
intent of the statute of which contra- 
vention is alleged, the specific circum- 
stances of the case, the nature and ex- 
tent of the petitioner’s interest, and the 
nature and extent of the prejudice or 
injury suffered by him, English Courts 
have sometimes put a restricted and 
sometimes a wide construction on the 
expression aggrieved person. However, 


some general tests have been devised to 
ascertain whether an applicant is eligi- 
ble for this category so as to have the 
necessary locus standi or standing fo in- 


voke certiorari jurisdiction.” 


The Court then proceeded to refer to 
some of its earlier decisions and English 
and American cases. In paragraph 34 of 
the Judgment, it has been stated :— 

“The expression ordinarily indicatés 
that this is not a cast-iron rule, It is 
flexible enough to take in those cases 
where the applicant has been prejudici- 
ally affected by an act or omission of 
an authority, even though he has no 
proprietary or even a fiduciary interest 
. in the subject-matter. That apart, in 
exceptional cases even a stranger or a 
person who was not a party to the pro- 
ceedings before the authority, but has 
a substantial and genuine interest in the 
subject-matter of the proceedings will 
be covered by the rule........ mide 


It has again been stated:— 


"H will be seen that in the context of 
iocus standi to apply for a writ of cer- 
tiorari, an applicant may ordinarily fall 
in any of these categories: (i) person 
aggrieved: {ii) stranger; (iii) busybody 
or meddlesome interloper, Persons in 
the last category are easily distinguish- 
able from those coming under the first 
two categories. Such persons interfere 
in things which do not concern them, 
They masquerade as crusaders for jus- 
tice. They pretend to act in the name of 
Pro Bono Publico, though they have no 
interest of the public or even of their 
own fo protect. They indulge in the 
pastime of meddling with the judicial 
process either by force of habit or from 
improper motives, Often, they are ac- 
tuated by a desire ta win notoriety or 
cheap popularity; while the ulterior in- 
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tent of some applicants in this category, 
may be no more than spoking the 
wheels of administration. The High 
Court should do well to reject the appli- 
cations of such busybedies at the 
threshold. ` 


The distinction between the first ang 
second categories of applicants, though 
real, is not always well-demarcated. The 
first category has, as it were, two con- 
centric zones; a solid central zone of 
certainty; and a grey outer circle of les- 
sening certainty in a sliding centrifugal 
scale, with an outermost nebulous fringe 
of uncertainty. Applicants falling within 
the central zones are those whose legal 
rights have been infringed, Such appli- 
cants undoubtedly stand in the category 
of persons aggrieved. In the grey outer- 


circle the bounds which separate the 
first category from the second, inter- 
mix, interfuse and overlap increasingly 
in a centrifugal direction, All persons 
in this outer-zone may not be persons 
aggrieved, 


To distinguish such applicants from 
strangers, among them, some broad tests 


may be deduced from the conspectus 
made above. These tests are not absolute 
and ultimate. Their efficacy varies ac- 
cording to the circumstances of the case, 
including the statutory context in which 
the matter falls to be considered. These 
are: Whether the applicant is a person 
whose legal right has been infringed? 
Has he suffered a legal wrong or injury, 
in the sense, that his interest, recognis- 
ed by law, has been prejudicially and 
directly affected by the act or omission 
of the authority, complained of? Is he 
a person who has suffered a legal grie- 
vance, a person against whom a decision 


has been pronounced which has -wrong- 
fully deprived him of something or 
wrongfully refused him something, or 
wrongfully affected his title to some- 
thing? Has he a special and substantial 
grievance of his own beyond some grie- 
vance or inconvenience suffered by him 
in common with the rest of the public? 
Was he entitled to object and be heard 
by the authority before it took the im- 
pugned action? If so, was he prejudicial- 
ly affected in the exercise of that right 
by the act of usurpation of jurisdiction 
on the part of the authority? (underlin- 
ing is ours). Is the statute, in the context 
of which the scope of the words person 
aggrieved is being considered, a social 
welfare measure designed to lay down 
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ethical or professional standards of con- 
duct for the community? Or is it a sta- 
tute dealing with private rights of parti- 
cular individuals?” 

In Kasinath Tripathy’s case (AIR 1976 
Orissa 191) the application was by two 
rate payers and the dispute was in rela- 
tion to appointment of the Head Clerk, 
By none of the tests indicated above, 
Kasinath and his associate could be 
freated as persons aggrieved. In Guna- 


nidhi Mahapatra’s case. ((1976) 42 Cut 
LT 507), this Court actually observed 
that Gunanidhi was not a contender for 
the post and in the appointment or con- 
Rinuity of service of the doctor, he had 
mo interest in any form at all. The ulti- 
mate conclusion in those two cases 
turned on the special facts of each of 
them. In ‘our opinion, the question has 
been thoroughly examined by the Su- 
preme Court in Desai’s case (AIR 1976 
SC 578) and the tests which have been 
laid down offer an appropriate guide- 
line for determining the question as to 
whether the petitioner can be taken to 
be a “person aggrieved”. Learned Advo- 
cate General is not correct in his sub- 
mission emphatically canvassed before 
us that in Desai’s case nothing new had 
been said and no new. guideline was in- 
dicated. 


The petitioner is a sitting Councillor. 
He maintains that he participated in the 
proceedings leading to the relevant reso- 
lution and in his view the decision of the 
Council was correct and the interference 
by the State Government is an unten- 
able act. Under Section 398 (2) of the 
Act, he is a person entitled to be afford- 
ed an opportunity of offering explana- 
tion against the proposed action. On the 
facts, we have absolutely no doubt that 
the petitioner is a person aggrieved by 
the governmental action and has locus 
standi to maintain the application under 
Article 226 of the Constitution for the 
relief of certiorari. This objection too 
must be overruled. 


Now that the. preliminary objections 
have been rejected, we proceed to deal 
with the merit of the matter. 


11. The principal question for, consi- 
deration is whether the resolution was 
duly passed. In the meeting for the 31st 
March, 1979, item no. 4 in the agenda 
was in regard to giving authority to the 
Chairman to spend up to Rs. 50,000/- at 
atime. That meeting was adjourned to 
2nd of April, 1979, where the question 
was discussed. Item no. 4 was an offi- 
cial business, As the minutes of the 
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meeting produced as Annexure-B/1 by 
the interveners along with their counter 
affidavit show, the Chairman had refer- 
red to the office note on the 21st of 
March, 1979, in support of the justifica- 
tion for such delegation. The meeting 
had thereafter been adjourned to 2nd of 
April, 1979. At the adjourned meeting 
a dispute arose as to the manner of vot- 
ing and the Chairman ruled that vote 
should be by ballot. 


Section 69 of the Act provides :— 
* (1) All questions which may come 
before the Council or a Committee shali 
be decided by a majority of votes, sava 
aa otherwise provided in this Act. 
PA aeiuseieaws 


In respect of certain matters, vote by 
ballot has been prescribed by statute 
(See for instance, Sec. 54 (2) (e)). There 
is, however, no prescription as to the 
manner of voting in respect of all other 
matters for which vote by ballot has not 
been statutorily prescribed except for 
motions by Rule 23. Thus, the manner of 
ascertaining whether there is majority 
of votes in respect of a question has not 
been statutorily provided in resepct of 
non-specified items. 


The State Government has framed tha 
Orissa Municipal Rules, 1953, in pur- 
ported exercise of powers vested under 
clauses (i) and (ii) of sub-section (2) of 
Section 387 of the Act. Chapter-I there- 
of makes provision for ‘Rules of Busi- 
ness’, Rule 4 requires that a Councillor 
desirous of moving a motion has to give 
notice in writing to the Chairman nof 
later than ten days before the date fixed 
for the next meeting and has to send a 
copy of the motion which he desires to 
move. Rule 5 authorises to Chairman to 
decide if the motion is in order and in 
case it is, every such motion received in 
time for the next meeting has to be in- 
cluded in the list of business for tha 
next meeting and such of the motions 
which had not been received within 
time are to be deferred till the follow- 
ing meeting. Rule 6 deals with the situ-° 
ation when the motion is not in order, 
Rule 7 directs a list of motions to be 
maintained. Rule 12 deals with the or- 
der of business and places motions as 
the last item in order of priorities. 
Rules 15 to 25 deal with motions and 
amendments. In terms of Rule 15, the 
motion has to be moved by the council- 
lor who gave notice and has to be 
seconded by another councillor. After 
that stage is reached, amendment may 
be moved in course of the debate that 
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follows. - Rules 16 and 17 deal with 
amendments. Rule 18 makes provision 
that a motion or amendment duly mov- 
ed and seconded would not be with- 
drawn without the consent of the majo- 
rity of the councillors present at the 
meeting. Rule 19 authorises the Presi- 
dent for reasons to be recorded in writ- 
ing and entered in the minutes of the 
proceedings to rule that the ‘motion is 
not in order or to make alteration as 
would in his opinion render it to be 
in order. The President has power to re- 
fuse to put an amendment to the meet- 
ing until and unless the proposer and 
seconder accept and sign the alteration. 
Rule 20 makes the decision of the Presi- 
dent of the meeting final. Under R. 21, 
a motion or an amendment thereto ulti- 
` mately is put from the chair and once 
the President declares the same to have 
been duly carried, no further motion for 
amendment is entertainable. As per 
Rule 22 when the discussion is conclud- 
ed, in the event of several amendments 
having been proposed, the President is 
to put the amendments to vote and 
Rule 23 provides that this voting shall 
be by raising of hands. Rule 24 makes 
provision that every motion or amend- 
ment thereto duly moved and seconded 
and pressed to a division shall be re- 
corded in full in the proceedings toge- 
ther with the number and names of 
voters for and against the same. Rule 25 
prescribes that every motion or amend- 
ment thereto duly moved shall be se- 
conded and if the motion remains un- 
seconded after being moved the same 
shall be taken to have been rejected and 
no entry would be made in the minutes, 
As already pointed out, Rules 15 to 25 
appear under the hedding described as 
«Motions and Amendments”, 


The next sub-head in the Chapter-T of 
the Rules is the “Right to Speak”. R. 29 
provides that no councillor shall speak 
more than once on any motion or, 
amendment except with permission of 
the President. Rule 30 authorises a 
councillor who has spoken upon a mo- 
tion to speak again upon an amendment 
thereto when moved afterwards and- 
Rule 31 provides that the mover of a- 
motion or amendment shall have in all 
cases a right of reply. 


The word ‘motion’ occurs again in 
Rules 36 and 37 making provision for a 
“motion of adjournment. The last sub- 
head in Chapter-I of the Rules is styled 
as “Miscellaneous”. Rule 42 occurring 
thereunder provides :— 
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“For the purpose of taking into con- 
sideration business involving many de- 
tails, the meeting may on the motion of 
any Councillor present- at the meeting 
resolve itself into a committee of the 
whole body. When such motion has been 
carried the rule prohibiting any person 
from speaking more than once on the 


same question shall not apply to the 


discussion of the aforesaid business. in 
committee,” 


Rule 43 provides:— 
“When motion or amendment is put to 


the vote the President of the meeting 
shall record against it first the names of 
members voting for it and then the 
names of those voting against it.” 


12. The State Government has taken 
the view that Rule 23 applied to tha 
passing of the disputed resolution and 
since the voting was by ballot, it ran 
contrary to Rule 23. On the other hand, 
counsel for the petitioner and opposite 
parties 2 and 3° have taken the stand 
that in regard to item No. 4 of the busi- 
ness which was an official matter, pro- 
vision made in respect of ‘motions’ had 
no application and in the absence of any 
clear mandate as to how voting has to 
be done, the Chairman was free to de- 
cide that it would be by ballot. 


As already pointed out, Rules 15 to 
25 occur under one common head name- 
ly ‘Motions and Amendments’, In R. 4, 


.as already noticed, the manner in which 
-a motion originates has been provided. 


Such of the motions which are admit- 
ted by the Chairman come before the 
Council for discussion and there is an 
end of the matter in case of rejection, 
Original motions are subject to amend- 
ment. Rules 15 to 25 deal with the dis- 
cussion of the motions and their amend- 
ments and prescribe the manner in 
which motions have to be ultimately put 
to vote for being passed. It is a well- 
settled rule of interpretation that the 
same word carries the same meaning 
unless repugnant to the context. In the 


ease of Bhogilal Chunilal v. State of 
Bombay, AIR 1959 SC 356, the Court 
observed :— 

Ma .Words are generally used in 


the same sense throughout in a statute 
unless there is something repugnant in 
the context.” 
To the same effect is the decision of the 
Supreme Court in the case of Raghubans 
Narain Singh v. Uttar Pradesh Govt., 
sn 1967 SC 465, where it was observ- 
ed m ` 

N 


anerak It is a well settled rule of con- 
struction that where the legislature uses 
the: same expression in the same statute 
at two places. or more, then the sama 
interpretation should ba. given to that 


expression unless the context reguires 


otherwisé......... 


The word ‘motion’ has not been defin- 
ed either by the Act or the Rules and 
accordingly must bear the common par- 
lance meaning. In Ramanatha Aiyer’s 
“The Law Lexicon of British India”, if 
has been indicated that ‘motion’ in par- 
liamentary law means a ‘proposition 
made to the house by a member, which 
if adopted, becomes the resolution, vote 
or order of the house’. In “Words and 
Phrases (Volume 27-A), one of the 
meanings attributed to the word ‘Mo- 
tion’ is ‘proposal or suggestion looking 
to action in a deliberative assembly’, 
Learned Advocate General has contend- 
ed that the common parlance meaning 
of the word ‘Motion’ would legitimately 
include a matter as in item No. 4 of the 
Agenda and there is thus no justifica- 
tion to treat the same to be out of the 
ambit of ‘motions’ covered by Rules 15 
to 25 of the Rules, referred to above, 
He also placed reliance on Rule 21 in 
support of his contention that the Chair- 
man is also entitled to put a motion from 
the chair and, therefore, according to 
him, and Mr, Mukherjee for the inter- 
veners, even the official business moved 
by the Chairman was covered by these 
Rules, 

' 13. Reading the Rules and analysing 
the scheme behind these Rules, we have 
mo doubt at all that Rules 15 to 25 deal 
with those motions for which provision 
has been made in Rules 4 to 7. The con- 
troversial item in the agenda did not 
have its origin in terms of Rule 4, No 
notice thereof had ever been given, Mo- 
tions are by Councillors and not by the 
Chairman. In fact, notice has been pre- 
scribed to be given by the councillor de- 
siring to move a motion and -such notice 
has to be given to the Chairman. Since 
the Chairman after the amendment of 
the Act is no longer a Councillor and as 
he cannot give notice to himself and de- 
cide that his motion is in order, it must 
be concluded that official business to be 
transacted at the instance of the Chair- 
man at a meeting of the Council is not 
a ‘motion’ contemplated by Rule 4. Mo- 
tions and amendments dealt with under 
Rules 15 to 25 are with reference to 
motions contained in the notice book in 
terms of Rule 7. Rule 21 was wrongly 
relied upon by learned Advocate General! 


k 
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and Mr, Mukherjee in support of their 
contention that even the Chairman was 
entitled to initiate a motion, R. 21 deals 
with motions of councillors and amend- 
ments thereto, After the discussions 
when the chair puts the motion or the 


amendments to vote and declares the 
same to have been duly carried, the 
Rule bars further discussion on it, This 


is a method well-known to deliberative: 
assemblies, Therefore, the motions which 
have originated upon notice and are 
contained in the notice book kept under 
Rule 7 are covered by Rules, 15 to 22, 
Rule 23 prescribes the manner of voting 
in respect of these motions and Rule 24 
prescribes the manner in which the pro- 
ceedings of such motions should ke 
kept, 


We are cognisant of the fact that in 
Rules 36 and 37 the same word ‘motion’ 


has been used under the sub-heading 
‘Adjournments’, In Rules 42 and 43 
under the sub-heading ‘Miscellaneous’ 


the word occurs again. Here, as the con- 
text would show, the word has been used 
in a different sense, For a motion for 
adjournment, Rule 4 would have no ap- 
plication because the question of 
adjournment would arise in course of 
the deliberations in a meeting. Rule 43 
must be read along with Rule 42, be- 
cause Rule 24 had already made provi- 
sion on the same line as Rule 43 in 
respect of other motions and there could 
have been no occasion for making redun- 
dant provision in K. 43, once provision to 
the same effect had been made in R. 24, 
This, on the other Hand, goes a long 
way to indicate the scheme in the Rules. 
The rule-making authority has required 
the names of voters for and against every 
motion to be kept under Rule 24 and 
in respect of matters discussed by the 
house as a committee in terms of R. 42, 
provision has been made in Rule 43 for 
maintaining the minutes. 


14. Learned Advocate General has 
canvassed before us that the common 
law rule obtaining in England that all 
votings in deliberative assemblies should 
be by show of hands unless there be a 
prescription to the contrary, obtains in 
India and, therefore, whether Rule 23 
applied or not, the voting had to be 
done by show of hands, He has placed 
reliance on a Chancery decision in the 
case of In re Horbury Bridge Coal, Iron 
and Wagon Co., (1879) 11 Ch D 109 and 
a passage from Halsbury’s Laws of 
England, Vol. 9 (4th Edition), Note 
No, 1308 at page 768, stating:— 


. 1986 


“At common law votes at all meetings 
are taken by a show of hands followed, 
if necessary, by a poll; and, in the ab- 
sence of any special provision to tha 
contrary in the constitution of a parti- 
cular corporation, the common law me- 
thod must prevail. Voting by show of 
hands means counting the persons pre- 
sent who are entitled to vote and who 
choose to vote by holding up their 
hands”, 


In the Municipal Act and the Rules as 
we have already indicated, in respect of 
voting relating to certain items, the 
statutory prescription is by ballot, As 
we have just seen in terms of Rule 23, 
in respect of motions voting is by show 
of hands. Apart from such prescriptions 
adopting the two methods, all questions 
have been left to be decided by majority 
of votes, the manner of voting having not 
been prescribed. We do not agree with the 
learned Advocate General that, thea 
common law method of voting is appli- 
cable to India, The very question arose 
for consideration before the Allahabad 
High Court in the case of Lakshmi 
Narain Shukla v. State of Uttar Pradesh, 
1959 All LJ 853. Before Oak, J., reliance 
was placed on the text from Halsbury’ S 


Laws of England, referred to above, and , 


an observation of Duraiswami in his 
Law of Municipal Corporations in British 
India. The learned Judge ultimately 
observed :— 


_. “Mr. 'S. C., Khare did not draw my 
“attention , to. any decision of an Indian 


High Court laying down that, the right -- 


to demand a poll has. become the com- 
mon law in India as régards the law of 
meetings, The matter may, therefore, be 
decided on broad principles, It ap- 
pears that there is some scope for com- 
mitting a mistake in counting votes from 
a show of hands. Counting votes after 


a poll is likely to be more accurate, So,- 


tn cases where there is apprehension of 
a possible mistake in counting votes 
from a show of hands, the Presiding 
Officer would be well advised to take a 
poll, But it is not necessary fo insist 
upon a poll in every case. The matter 
may well be left to the discretion of tha 
Presiding Officer.” 

The same question again came up be- 
fore the same. Court in the case of Laxmi 
Shanker Khare v. State of U. P., 1967 Al? 
LJ 416. Mathur, J., quoted with ap- 
proval the observations of Bhargava, J., 
as the Iearned Judge then was, in the 
case of Abdul Wajid v. State of U. P., 
9955 All LJ 593, to the following effect:—« 
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“This rule of common law prevails in 
England for dealing with corporate vote 
and is not necessarily applicable to tha 
proceedings of special meetings of Munj- 
cipal Board held under the provisions 
of Section 87-A of the Uttar Pradesh 
Municipalities Act,” 

Mathur, Ją added his own view by say- 
ing:— 

“In my opinion, tha common law of 
England regarding voting at meetings 
eannot be said to have become part of 
sub-section (9) of Section 87-A making 
it obligatory upon the Presiding Officer 
to take the vote by show of hands and 
by no other method. ............ 


Sub-section (9) of Section 87-A of the 

Uttar Pradesh Municipalities Act of 1916, 
did not provide any particular method 
= onus and required 


*,..Upon the conclusion of the debate or 
upon the expiry of the said period of 
three hours, as the case may be, tha 
motion shall be put to the vote of the 
Board”, 


The view of the several decisions of the 
Allahabad High Court, therefore, is uni- 
form that the English common law rule 
has no application in India. Support for 
the argument of learned Advocate Ge- 
neral is available from a Bench decision 
of the Madhya Pradesh High Court in 
the case of Sojharmal v. Mun, Council, 
Kharsia, 1964 Jab LJ 139, where it has 
been stated that the settled rule in re- 
gard to the mode of voting is that where 
a statute preseribes the mode in which 
the vote of a body is to be taken, then 
that method must be followed and failure 
to comply with the same is fatal to any 
action taken and that if the mode of 
voting is not prescribed, then the method 
of voting by show of hands followed, if 
necessary, by - poll, must prevail. For 
this view, reliance has been placed on 
the common law without any indication 
as to whether the common law on this 
aspect applies in India. Special men- 
tion was made of Section 62 of the 
Madhya Pradesh Municipalities Act of 
1961, where there is a réquirement in 
sub-section (3) to the following effect :— 
“The minutes of the proceedings re- 
corded under sub-section (1) shalt in- 
clude —s ' 
fi) the 
‘present; 
(ii) the decision of a meeting on every ` 
question considered; and 
iii} When such decision is not unani- 
mous, the number of votes and the 


names of tha Councillors 
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names of Councillors voting for and 
against such question and the names of 
those whoa have remained neutral, whe- 


ther votes have been taken by division - 


or otherwise.” 

The Madhya Pradesh High Court has 
taken the view that if votes are taken by 
ballot then compliance of sub-section (3) 
would be diffcult and, therefore, they 
found an additional reason for support- 
ing the voting procedure of show of 
hands. We have already noticed that 
Rules 24 and 43 have adopted the re- 
quirement of Section 62 (3) (iii) of the 
Madhya Pradesh Act. These Rules of 
ours deal with particular items and there 
is no reason to extend the application of 
ithe rules to matters not covered by them. 
We are, therefore, inclined to follow the 
Allahabad view that in India, there is 
no application of the common law rule 
that voting unless required by a pres- 


cribed manner has to be by show of 
hands. 
15. For our aforesaid conclusion, we 


‘are impressed by another argument ad- 
vanced by the petitioner and opposite 
parties 2 and 3. Section 66 of the Act 
provides :— 

*(1) The President of a meeting, 

(hereinafter referred toasthe President) 
shall preserve order and shall decide. all 
points of order arising at or in con- 
nection with meetings. The decision of 
the President on any point of order shall, 
save as is otherwise expressly provided 
in this Act, be final”. 
The phrase “point of order” has no de- 
finition and must be taken to have been 
used to convey the accepted meaning of 
the term. Reliance has been placed on 
the Rules of Procedure and Conduct of 
Business of the Lok Sabha framed under 
the Constitution. Rule 376 deals with 
‘points of order’ and provides :— 


(1) A point of order shall relate toe . 


the interpretation or enforcement of 
these rules or such Articles of the Con- 
stitution as regulate the business of the 
House and shall raise a question which 
is within the. cognizance of the Speaker, 

y- A point of order may be raised in 
relation to the business before the House 
at the moment; 


(3) Subject to conditions referred to 
in sub-rules (1) and (2), a member may 
formulate a point of order and the Spea-~ 
ker shall decide whether the point raised 
is a point of order and if so give his 
decision thereon, which shall be final, 
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Reliance is also placed on Practice and 
Procedure of Parliament, by M. N. Kant 
and S. L. Shakdher, Volume-II, where i$ 
has been stated at page 798, 


“...A point of order should therefore, 
relate to the interpretation or enforce- 
ment of the rules of procedure and con- 
duct of business in the House or conven- 
tions or such articles of the Constitutica 
as regulate the business of the House 
and must raise a question which is with- 
in the cognizance of the Speaker.. 
test of whether a point raised is a point 
of order or not is not whether the Chair 
can give any relief but whether it in-_ 
volves such interpretation or enforce- 
ment of the rules, ete, and whether i 
raises a point which the Speaker alone 
‘gan decide.” 


In the instant case, seventeen members 
gave in writing that they wanted the vot- 
ing to be by show of hands. A question 
as to what procedure should be adopted 
when the item was to be put to vote was 
verily before the House. Since a dispute 
arose, the Chairman gave a ruling as 
would appear from the minutes, hold- 
ing that the vote should be by balict. 
We are inclined to agree that this was 
within the ambit of ‘point of order’ and 
in terms of Section 66 of the Act, the 
decision of the Chairman was binding 
for all practical purposes on all concern- 
ed. The State Government:was as much 
bound as others by the decision, 


16. There is another aspect which 
should also be taken note of at-this 
place. Admittedly, in tné ‘voting by bal- 
lot, all the 28 councillors participated and 
the result of voting shows that 14 sup- 
ported the proposal and 14 opposed. In 
terms of Section 69 (2) of the Act, the 
Chairman gave his casting vote in fa- 
‘and it was thus 
adopted by a majority of votes. When 
all the 28 Councillors had participated 
in the voting, so far as they are concern- 
ed, they can have no grievance. In fact, 
having acquiesced to the manner of vot- 
ing, they should not now be permitted 
to raise any objection to it. No preju- 
dice also appears -to have been caused 
to them inasmuch as the voting by ballot 
gives a better opportunity of express- 
ing one’s own view independently. ~ Tha 
fact that at the time of voting by ballot 
14 had supported the resolution, but 15 
councillors have now intervened to op- 
pose the writ application goes to show 
that vote by ballot had been rightly re- 
sorted to for obtaining independent view 
of the councillors on the question. 
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It was also canvassed before us that 
even if Rule 23 was applicable, the re- 
quirement. was directory and not impera- 
tive. Therefore, non-compliance with 
Rule 23 when the Chairman had decided 
to resort to vote by ballot on a point of 
order being raised, did not vitiate the 
proceeding. Reliance has been placed 
on.the observations of the Privy Council 
in the case of Montreal Street Rly. v. 
Normandin, AIR 1917 PC 142 At p. 144 
of the. Report, the Board indicated :— 


"..The question whether provisions ina 
statute are directory or imperative has 
very frequently arisen in this country, 
but it has been said that no general rule 
can be laid down, and that in every case 
the object of the statutes must be look- 
ed at. .........00 


In the case of Datairaya Moreshwar v, 
State of Bombay, AIR 1952 SC 181, S: R. 
Das, J., as the learned Judge then was, 
spoke for the Court thus :— 


“It is well settled that generally speak- 


img the provisions of a statute creating - 


public duties are directory and those 
conferring private rights are impera- 
tive. When the provisions of a statute 
relate to the performance of a publie 


duty and the case is such that to hold 


hull and void acts done in neglect of this _ 
duty would work serious general incon- 


venience or injustice to persons who 
have no control over those entrusted 
with the duty and at the same time would 
not promote the main object of the le- 
gislature, it has been the practice of the 
Courts to hold such provisions to be di- 
rectory only, the neglect of them not 
affecting the validity of the acts done, 


_ Maxwell on Interpretation of ‘Statutes, 
10th, edition, at page 374 has observed:— 

"When a statute requires that something 
. shall be done, or done in a particular 
manner or form, without expressly de- 
claring what shail be the consequence of 
non-compliance the question often arises: 
What intention is to be attributed by in- 
ference to the legistalure? Where, in- 
deed, the whole aim and object of the 
legislature would be plainly defeated if 
the command to do the thing in a parti- 
‘cular manner did not imply a prohibi- 
tion to do it in any other, no doubt can 
- be entertained as to the intention.” 
Lord Penzance in the case of Howard v, 
Bodington, (1877) 2 PD 203, stated: 

“I believe, as far as any rule is con- 
cerned, you cannot safely go further than 
that in each case you must look to the 
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subject-matter, consider the importance 
of the provision that has been disregard- 
ed and the relation of that provision 
to the general object intended to be se- 
cured by the Act, and upon a review of 
the case in that aspect decided whether 
the matter is what is called imperative 
or only directory”. 

Keeping these tests in view, we are in- 
clined to agree with Mr. Misra for the 
Municipal Council that the provision of 
Rule 23 is directory and non-compliance 
with the procedure laid down therein, 
even if Rule 23 was applicable in the 
instant case, did not vitiate the proceed- 
ing so as to justify the action of the 
State, 

Our conclusion in the matter, there- 
fore, is that the impugned resolution had 
been duly passed. The action of the State 
Government in view of our finding must 
be heild to be not in 
law. Consequently, the Government order 
under Annexure-4 becomes liable to be 
quashed. i 

17. Sec. 96 (1) of the Act provides :—. 


“With the exception of power, duty or- 
function to be prescribed or reserved or 
assigned to a Chairman under this Act, 
a municipal council may delegate to the 
Chairman or Executive Officer any of 
the powers, duties or functions confer- 
red or imposed or assigned to a muni- 
cipal council under this Act :— 


Provided that powers to frame regula- 

tions or by-laws shall not be delegated 
by the municipal council under any cir- 
cumstances whatsoever.” 
It has been contended by learned Ad- 
vocate General that in terms of Sec. 72, 
regulations are necessary for the pur- 
pose of delegation. Section 72 of the 
Act, as far as relevant, provides :— 

“Every municipal council, subject to 
the control and approval of the State 
Government, shall make regulations as 
to — 

(e) delegation of powers, duties or 
functions of the municipal council and 
the powers to be exercised by the Chair- 
man or Vice-Chairman or councillors 
or officers or servants of the municipal 
council or Government servants or by 
committees or its President or any one 
or more of their members: 

3 
Detailed procedure has been laid down 
for making of regulations. According to 
learned Advocate General, regulations 
having not been framed, delegation of 


‘power contemplated under Sec, 96 (1) 


accordance with ~ 
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of the Act could not be made. It is next 
contended that in terms of Rule 332, the 
selection of works rests with the Coun- 
cil. Therefore, in terms of the delega- 
tion by the impugned resolution, it was 
not open to the Chairman to select 
items of work. The interveners in their 
affidavit alleged that on the basis of the 
implgned resolution, the Chairman has 
sanctioned several items of work and 
they have appended a list of items of 
such work said to have been circulated 
by the Chairman at a Press Conference, 
It is the plea of Mr. Mukherjee for the 
interveners and learned j§§ Advocate 
General for the State that on the au- 
thority of the delegation, the municipal 
funds are being depleted without the 
appropriate sanction of the councillors, 


Section 117-A of the Act provides :-— 


_... Unless provision has been made in 
budget as 


that penan -in tne municipal 
approved by the State Government no 


expenditure shall be incurred by the 
council without prior approval of the 
Director”. 


We have been shown the budget for the 
year which has been duly prepared by 
Council and the same has already been 
sent to the State Government for ap- 
proval. It is not the case of the State 
nor of the interveners that Chairman’s 
actions are beyond the budgetary pro- 
visions aiid that, therefore, there is viola- 
tion of Section 117-A of the Act, Sec- 
tion 117 provides the purposes to which 
the municipal fund is applicable. It is 
also not the case of Mr. Mukherjee hor 
of learned Advocate General that the 
works undertaken are beyond the ambit 
of Section 117 of the Act. The dispute 
is as to whether the Municipal Council 
should sanction the particular works to 
be undertaken or the delegation would 
also confer authority on the Chairman 
to sanction the works not involving ex- 
penditure of more than Rs, 50,000/- as 
also to sanction the expenditure. 


There is no dispute that the power fo 
sanction work is delegatable. Section 96 
authorises delegation. Since the guide- 
fine is laid down in Section 117 of the 
Act, the power to sanction work can be 
delegated in exercise of powers under 
Sec. 96 by the Council. Section 72 au- 
thorises regulation-making for specified 
purposes. But the question is, can power 
under Section 96 be not exercised unless 
regulations are made? Section 96 does 
not prescribe fhat delegation should 
‘only be through regulations and until 
regulations are made the power cannof 
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be exercised, A Special Bench of thej 
Calcutta High Court in the case of Suraj- 
mull Nagarmull v. Commr, of Income- 
tax, AIR 1961 Cal 578, dealt with a ques- 
tion of this type and after referring to 
authorities concluded by saying that the 
power conferred under Seçtion 37 (2) of 
the Income-tax Act did not remain sus- 
pended until rules were made and was 
to become operative only when such 
rules were current, There are several 
authorities of the Supreme Court taking 
the view that once power has been con- 
ferred and its exercise has not been mada 
subject to rules to be prescribed, even 
m the absence of the rules, the power 
conferred by the statute is exercisable, 
It has been said in the case of the Adoni 
Cotton Mills Ltd, v, Andhra Pradesh 
State Electricity Board, AIR 1976 SC 
2414, with reference to section 49 of the 


-- Electricity (Supply) Act of 1948: 


“The language of Section 49 of the 
1948 Act shows that the power can be 
exercised without making any regula- 
SIGN es dévemssaes ġ 


We are, therefore, inclined to agree with 
counsel for the petitioner and Mr 
Mohanty for the Chairman that the 
delegation under Section -96 of the Act 
could work out in the absence of regula- 
tions under Section 72 of the Act. Once 
the power is delegatable and has been 
delegated, Rule 332 of the Rules requir- 
ing the selection of the work fo be done 
by the Council must also be taken to 
have been the subject-matter of delega- 
tion. 

Delegation of the impugned type is nof 
a device adopted for the first time in the 
Cuttack Municipality. In fact, the Ex- 
ecutive Officer in his note which has been 
placed before us had clearly indicated 
that delegation of this type was the pre- 
vailing practice, On 27-8-1973, tha 
Municipal Council had made a similar 
delegation in favour of the previous 
Chairman. There, the following power 
had been delegated :— 


“Incurring expenditure up fo Rupees 
¥0,000/- at a time for any of the pur- 
poses under section 117 and also for in- 
curring expenditure (recurring) on the 
whole establishment, conservancy and 
day to day expenditure provided in the 
Budget." 

(Annexure-I .fo Rejoinder of O.P.No. 3) 
There is also no dispute that the Execu- 
tive Officer has a delegation of the simi- 
lar type up to a limit of Rs. 1,000/-, 
From a documienf produced as An~ 


1980 


nexure-/C1 along with an affidavit of the 
Under Secretary of the State Govern- 
ment in the relevant department, we 
find that there are several items of work 
which have been sanctioned by the Ex- 
ecutive Officer on the basis of the dele- 
gation in his favour. There is no opposi- 
tion to such delegation of power 
to sanction ` work and make 
expenditure subject to the limit of 
Rs, 1,000/-. From the same document if 
appears that where the work has involv- 
ed more than Rs, 50,000/-, sanction has 
been by the Council and within the 
limit of Rs. 50,000/- sanction has been 
by the Chairman. We do not find any 
justification to take the view that the 
impugned resolution would lead to chaos, 
permit arbitrary expenditure and would 
be prejudicial to the interests of the 
Municipal Council or the Fund. The 
only difference on this occasion is that 
the financial limit has been raised from 
Rs. 10,000/- to Rs. 50,000/- We have been 
told that previously the Municipal Fund 
used to be less than a crore of rupees 
and now with the enhanced income of 
two and half crores of rupees, several 
works are being undertaken. Money has 
lost its value and cost of work has in- 
creased. Keeping these aspects in view, 
the financial limit has been raised. At 
any. rate, we are not considering the pro- 
priety of the raising of the limit. 


18. We shall now proceed to examine 
the last contention namely the relief -of 
certiorari being discretionary, should the 
same. be granted in the facts and cir- 
cumstances of the case. Learned Advo- 
cate General had raised this question 
mainly on the footing that if the delega- 
tion was allowed to work out the Muni- 
cipal Fund would be depleted, Council- 
lors would be deprived of their statutory 
-power and it would amount to total ab- 
dication of power on the part of the 
Councillors and arbitrary exercise of the 
same by the Chairman. We have already 
examined these aspects and have come 
|to the conclusion that the delegation in 
the instant case was not a new’ device 
and after referring to the various pro- 
visions of the Act and the Rules we havé 
also come to hold that there is no 
statutory violation in the matter of de- 
legation. 


Over almost a century, local bodies 
have been developed in this country 
and gradually democracy has been in- 
troduced into Local Self-Government, 
About a hundered years back, the Ben- 
gal Municipal Act came into existence, 
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So far as Orissa is concerned, in due 


course, it was governed by the Bihar & 


Orissa Municipal Act until Orissa had 
its own legisiation, Subject to the con- 
trol of the State- Government, 
powers have been conferred on diferent 
authorities created by statute to be exer- 
cised within prescribed limits. The 
power of the State Government can be 
exercised only when there is a statutory 
excess and Government do not have 
power at all to exercise when the statu- 
tory bodies act within their jurisdiction 
except appellate powers. To allow Gov- 
ernment to exercise their controlling 

























sent case, would amount to undue in- 
terference and in fact would frustrate 
the purpose of the statute. The jurisdic- 
tion vested in the Government under! 
Section 398 of the Act is confined to in- 
stances of action in excess of powers. If 
Government exercise such jurisdiction 
where they do not have any, it would 
indeed be contrary to the legislative in- 
tention and purpose. Since we have 
come to the conclusion that there was! ` 
no statutory lapse, Government had no 
jurisdiction to exercise under sec. 398 (1 
of the Act. The four contingencies ex- 
istence of one or all of which confers 
jurisdiction have been statutorily speci- 
fied. Our conclusion being that none of 
them existed, the exercise of power b 
the State cannot be countenanced. - We 
would accordingly hold that there is no 
force in this submission of learned Ad- 
vocate General. 

18. The net result, therefore; is that 
the writ application has to be allowed. 
We accordingly quash the Government 
order dated 23rd of June, 1979, in An- 
nexure-4, There would be no direction 
for costs. 

P. K. MOHANTI, J :— I agree, 

Petition allowed 
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of her. right to maintenance — Sale of 
property by her stepsons and husband, . 
“reversioners before commencement of 
Succession Act — Transferees do not ac- 
quire any right — Property devolving on 
feversioners under Section 15 (1) (b) on 
female’s death — Transferees are not en- 
titled to benefit of Section 43 of T. P. Act 
when purchase was with knowledge of 
absence of title in transferors — (Trans- 
fer of Property Act (1882), Ss. 6, 43). 


Where a Hindu female was given life 
@state in certain joint family property in 
tieu of her right to maintenance, in a 
partition, though with a restriction 
against alienation, the transferees of her 
‘property would not get any interest in 
her property in consequence of transfers 

effected by her stepsons and husbasd be- 
fore the commencement the Hindu Suc- 
cession Act. The stepsons and husband be- 
ing mere reversioners and the interest of 
a reversioner being a mere spes succes- 
sionis within meaning of Sec. § of the 
T. P. Act, transfers thereof was a nullity. 
Further, at the commencement of the Act, 
the female would become full owner of 
the property in spite of restriction against 
alienation as the case would fall within 
sub-section (1) of Sec. 14 of the Succes- 
sion Act as the property was given in re- 
cognition of the pre-existing right of the 
female to be maintained out of the family 
property and the right of the reversioners 
would get extinguished. (Case law dis- 
cussed) (Paras 9, 10, 11) 


Moreover, in such a case, the transferees 
would not be entitled to get the benefit of 
Section 43 of the T. P. Act even when the 
properties devolved on the stepsons of the 
female, the transferors, on her death in 
consequence of Sec. 15 (1) (b) of the 
Succession Act as she had no daughter, 
when the transferees had full knowledge 
at the time of the transfer that the trans- 
ferors had no title to the property. The 
transferees could not be said to be misled 
by any misrepresentation of the trans- 
ferors. 

. {Para 14) 
Cases Referred : Chronological Par as 
ATR 1977 SC 1944 9 

P. K. Misra, for R. C. Patnaik, for Ap- 
pellant; P. V. Ramdas, for Respondents. 

P. K. MOHANTI, J, :— The unsuccess- 
ful plaintiff has preferred this appeal in 
forma pauperis. The suit was for partition 
of the disputed properties into two equal 
shares between the plaintiff and defendant 
No. 3 and for recovery of possession ane 
. mesne profits, 


E. Adinarayana v.- Ramahari i. E 


A.L R. 


' 2. The suit‘properties belonged to tha 
-Joint family consisting of the plaintiff, his 
father E. Surya Patra and- brother 
E. Appana Patra. On a reference to arbi- 
tration for partition of the family proper- 
ties, the Arbitrators passed an award al- 
lotting 1/8rd share to each of the three 
male members of the family. The suit 
properties measuring 4.80 acres were al- 
lotted to E. Appalamma, the step-mother 


of E. Surya Patra for enjoyment 
during her lifetime in lieu of 
right of maintenance on con- 
dition that she would have no 


power of alienation and that after her 
death the properties would revert to 
E. Surya Patra and his heirs. A decree in 
terms of the award was passed by the 
Court on 7-4-25 vide Ext, 1. Sometima 
after the award, the plaintiff, his father 
and brother apprehended that Appalamma 
would transfer the entire suit properties 
to her son~in-law (defendant No. 4). In 
order to save the properties the plaintiff, 
his father and brother executed threas 
nominal sale deeds in repect thereof in 
favour of defendants 1 and 2 on 22-1-36, 
18-2-36 and 11-5-36 — vide Exts. A, B and 
C. The plaintiff's brother Appanna died 
in 1943 leaving behind him his son 
Dukhishyam who is defendant No. 3 in 
the suit. On 3-3-58, defendant No. 2 sold 
away his half share in the suit properties 
to defendant No. 4 by the sale deed Ext, 
D. Appalamma died on 29-7-63. After her 
death, defendant No. 1 executed a sale 
deed in favour of defendant No. 5 in res- 
pect of 0.09 acre out of the suit lands, 
The plaintiff’s contention is that the sale 
deeds — Exts. A, B and C — were sham 
and nominal transactions and that on the 
death of Appalamma the suit properties 
reverted to him and his nephew Dukhi- 
shyam (defendant No. 3). Upon these al- 
legations, he filed the suit for the afore- 
said reliefs. 


8. Defendants 1 and 4 filed a join? 
written statement contending that the 
plaintiff, his brother and father had a 
vested interest in the suit properties and - 
they conveyed good title under the sala 
deeds — Exts. A, B and C — for valu- 
able consideration. 

4, Defendant No. 5 filed a ‘separate 
written statement contending that he pur- 
chased 9 cents of land from defendant 
No, 1 for valuable consideration and-ac- 
quired good title to the same. i 

5.. Defendant No. 6 is said to be a farm 
servant of defendant No. 4. He did not 
claim any interest in the suit properties, 
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defendants 2 and 3. 

7. The trial court, on a consideration 
of the evidence led by the parties, came 
to hold that the sale deeds —- Exts. A, B 
and C — were not sham and nominal 
transactions; that the plaintiff, his brother 
and father had contingent interest in the 
suit properties when they transferred the 
same to defendants 1 and 2; and that al- 
though after the death of Appalamma the 
suit properties reverted to the plaintiff 
and defendant No. 3, yet the transferees 
were entitled to protection under Sec- 
tion 43 of the T. P. Act. Upon such find- 
ings, the plaintiff’s suit was dismissed.. 

8. In course of hearing of this appeal 
it was conceded by the counsel for both 
the parties that the suit properties were 
given to Appalamma in lieu of mainten- 
ance and that she was in possession of the 
same till her death. It is contended on be- 
half of the plaintiff-appellant that under 
the terms of the award Appalamma got a 
limited estate which was enlarged to full 
ownership at the commencement of the 
Hindu Succession Act, 1956. 

9. Section 14 of the Hindu Succession 
Act, 1956, provides as follows :— 
“Section 14 (1). Any property possessed 
by a female Hindu, whether acquired be- 
fore or after the commencement of this 
Act, shall be held by her as full owner 
thereof and not as a limited owner. 

Explanation — In this sub-section, ‘pro- 
perty’ includes both movable and im- 
movable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from 
any person, whether a relative or not, be- 
fore, at or after her marriage, or by her 
own skill or exertion, of by purchase or 
by prescription, or in any other manner 
whatsoever, and also any such property 
held by her as a stridhana immediately 
before the commencement of this Act. 

(2) Nothing contained in sub-section (1) 
Shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order of 
a civil court or under an award where the 
terms of the gift, will or other instrument 
or the decree, order or award prescribe a 
restricted estate in such property.”’: 

The legal position is now.well settled 
that sub-section (2) of Section 14 is con- 
fined to cases where property is acquired 
by a female Hindu for the first time as a 
grant without any pre-existing right 
under. a gift, will, instrument, -decree, 
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order or award, the terms of which pre- 
scribe a restricted etate in the property. 


“Where, however, the property is aequired 


by a female Hindu at a partition or in 
lieu of right of maintenance, it is in vir- 
tue of pre-existing right and such an ac- 
quisition would not be within the scope 
and ambit of sub-section (2), even if the 
instrument, decree, order or award allott- 
ing the property prescribes a restricted 
estate in the property — vide AIR 1977 
SC 1944, V, Tulasamma v. V. Sesha 
Reddi. 

10. The award in the present case is 
not the source or foundation of the right 
of Appalamma. Her right to be maintain- 
ed out of the family property was a right 
in existence prior to the award. The pre- 
existing right being there, the award 
though it restricts the right of alienation 
would not fall under sub-section (2) of 
of Section 14 and the case would be 
covered by sub-section (1) with the result 
that Appalamma became the absolute 
owner of such property at the commence- 
ment of the Hindu Succession Act, 1956, 

11. The plaintiff, his brother and 
father had only the interest of a rever- 
Sioner which was extinguished as a con- 
sequence of the limited estate of Appal- 
amma being enlarged to full ownership.,). 
The interest of a reversioner is a spes 
successionis within the meaning of Sec- 
tion 6 of the T. P. Act. A transfer of a 
spes successionis is a nullity and it has no 
effect in law. 


12. Now the question arises whether 
the suit properties devolved on the plain- 
tiff and defendant No. 3 on the death of 
Appalamma. Section 15 (1) of the Hindu 
Succession Act provides :—~ 

"15 (1). The property of a female Hindu 
dying intestate shall devolve according to 
the rules set out in Section 16,— 

(a) firstly, upon the sons and daughters 
(including the children of any pre-deceas- 
ed son or daughter) and the husband; 

(b) secondly, upon the heirs of the 
husband; l 
x X XXXXXZ Z” 


13. There is absolutely no evidence on 
the record to show that Appalamma had 
any son or daughter by the time of her 
death. Mr. P. V. Ramdas, the learned 
counsel for the respondents wanted to 
rely on a statement in para 5 of the plaint 
to the effect that -“Appalamma had a 
daughter named “Sri Devi” who was 
married to B Lakshman Patra. In the 
joint: written statement filed by defen- 
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dants 1 and 4 the allegations made in 
para 5 of the plaint were denied. These 
defendants did not plead or lead any evi- 
dence that Appalamma died leaving behind 
her any son or daughter. We are, there- 
fore, not inclined to accept the conten- 
tion of Mr. Ramdas that Appalamma left 
behind her a daughter named Sri Devi, 
The plaintiff and defendant No. 3 being 
the heirs of the husband of Appalamma, 
the suit properties devolved on them as 
provided under Section 15 (1) (b) of the 
Hindu Succession Act. 

14. The next question that arises for 
consideration is whether the transferees- 
defendants are entitled to protection 
under Section 43 of the T. P, Act. This 
section is applicable to a case where a 
person transfers property to which he has 
no title on a representation that he has a 
present and transferable interest therein 
and acting on such representation, the 
transferee takes a transfer for considera- 
tion and if the transferor subsequently 
acquires the property, the transferee be- 
comes entitled to it, if the transfer has 
not been cancelled and is subsisting. It ap- 
pears that defendant No. 1 who is a 
transferee under the sale deeds — Exts. 
A to C — made the following statements 
in cross-examination :-—— 


“At the time of sale in our favour the 
plaintiff, his father and brother had no 
interest in the suit land. There was no 
delivery of possession to me during the 
lifetime of Appalamma. On the death of 
Appalamma, I took possession of the land 
on the basis of the sale deeds executed in 
our favour. I have no explanation what 
for we purchased a property that would 
come under our possession in the uncer- 
tain future. I knew of the award before 
purchase.” 

The above statements clearly indicate 
that defendant No. 1 knew as a fact that 
the transferors had no title to the land. 
There is nothing to show that the trans- 
ferees were misled by any representation 
made by the transferors. Section 43 of the 
T. P. Act is founded on the rule of estop- 
pel and therefore in order to attract the 
principle of that section if is necessary to 
show that there has been an erroneous or 
fraudulent representation. If both parties 
are aware of the absence of title of the 
the transferor, that will not be a case 
where there is an erroneous or fraudulent 
representation. In such a case the rule of 
estoppel embodied in Section 43 does not 
apply. 

15. It is in evidence that after the 
(death of Annalamma. the transferees have 


Kalandi Swain v. Braja Kishore 


A.L 3, 


entered into possession of the suit pro- 
perties. They have no title to the suit pro- 
perties and they are hable to be evicted 
therefrom. 

16. The plaintiffs’ claim for mesne 
profits has not been established by any 
evidence, l 

17. In view of our foregoing findings, 
we allow the appeal and set aside the deci- 
sion of the trial court. A preliminary de- 
cree for partition be passed in favour of 
the plaintiff in terms. of the prayer in the 
plaint. On the plaintiff depositing a sum 
of Rs. 50/- tentatively towards the fees of 
a Commissioner, the Court below shail ap- 
point a survey knowing Commissioner to 
effect partition. The plaintiff’s claim for 
mesne profits is dismissed. He is entitled 
to costs throughout. The court-fees pay- 
able on the plaint and the memorandum 
of appeal be realised from the plaintiff, 
A copy of the decree be forwarded to the 
Collector of Ganjam. 

N. K. DAS, J.:— I agree, 


Appeal allowed, 


AIR 1980 OR'SSA 98 

S. ACHARYA, J. 
Kalandi Swain and others, Petitioners 
v. Braja Kishore Dass and others, Oppo- 
Site Parties. 
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19 
Civil P. C. (1908), O. 39, R. 7 and 
O. 26, R. 9 — Commissions under O. “39, 


R. 7 and O. 26, R. 9 — Difference þe- 
tween — Report of commission under 
O. 26, R. 9 — Objection to — Court to 
dispose of the objection before deciding 
case on merits. 

In the instant case the court directed 
the pleader-commissioner to go to the 
spot for ascertainment of facts on proper 
examination and sifting of materials, for 
elucidating or for ifying matters in 
dispute so that the report submitted by 
him can be treated as evidence and the 
court can utilise the same while dispos- 
ing of the suit. So the direction was for 
proper investigation and not for mere in- 
spection, end hence the appointment of 
the pleader-commissioner was under R. 9 
of O. 26 and not under R.7 of ©. 39, 
C. P. C. Therefore it would be the duty 
of trial Court to dispose of the objection 
filed by a party against the pleader-com- 
missioner’s report before actually taking 
up the suit for hearing on merits. 


*From order of A. C, Patnaik, Munisiff, 
Jagatsinghpur, D/- 22-11-1979. 
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The context in which the word “inspec- 
tion” appears in R. 7 of O. 39 it is evi- 
dent therefrom that provision for the 
same has been made mostly for the pur- 
pose of keeping on record the existing 
condition of the property so that if the 
same is subjected later on to any change, 
deterioration or mischief by any of the 
parties or by any other agency or reason 
that can be known by the court if and 
when desired or required. But the pur- 
pose of deputing a pleader-commissioner 
under R. 9 of O. 26 if for ascertaining, 
collecting or elucidating facts in respect 
of any matter in dispute and other things 
as mentioned in that Rule, after proper 
scrutiny, examination and sifting of 
materials. That is why such a report is 
automatically admitted in evidence and 
forms a part of the record, whereas an 
inspection report under O. 39, R. 9, sub- 
mitted on mere looking into matters, is 

not treated that way or given that im- 
portance. (Para 4) 


Cases Referred: Chronological Paras 
(1978) 46 Cut LT 1° 8 
S. K. Dey and Y. Mohanty, for Peti- 


tioners; R. Ch. Mohanty and J. Das, (for 
Nos. 1 to 18) and G. B. Patnaik, Govt. 
Advocate, (for Nos. 19 to 21} for Opposite 
Parties. 


ORDER :— The defendants in the suit 
are the petitioners in this Civil Revision. 


2. The defendants filed a petition on 
20-11-79 asking the court below to at first 
hear the parties regarding the acceptance 
or non-acceptance of the pleader-commis- 
sioner’s report submitted in this case be- 
fore proceeding to hear the suit on 
merits. The court below has rejected the 
said petition stating that the said petition 
was filed at a late stage; the pleader- 
commissioner's report can be treated as a 
piece of evidence at the hearing of the 
case; and it is not necessary to at first 
hear the parties on the question of ac 
ceptance of the pleader-commissioner’s re- 
port and decide that question before pro- 
ceeding to hear the suit on merits. Hence 
this Civil Revision. 

3. Mr. Dey, the learned counsel for 
the petitioners, submits that the court 
was not justified to hear the suit on merits 
without at first recording an order either 
accepting or refusing to accept the plea- 
der-commissioner’s report. 


Admittedly, the pleader-commissioner’s 
report is in favour of the _ petitioners. 
After the said report was filed in the 
court, the plaintifs (opposite parties 
herein) filed objection against the accept- 
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ance of the same in evidence. Undisput- 
edly, that objection was never taken up 
for hearing and that matter was never 
disposed of and is pending till now. The 
petition for deputing the pleader-commis- 
sioner was made by the defendants under 
R. 9 of O. 26, C. P. C. and that petition 
was not opposed by the plaintiffs, as is 
specifically mentioned in the order dated 
22-2-77 of the trial court. The plaintiffs 
fied objection to the report of the plea- 
der-commissioner on 12-7-77, but that ob- 
jection was never taken up for hearing. 
Sub-rule (8) of R. 10 of O. 26, C. P. C. says 
that where the court is. for any reason, 
dissatisiied with the proceedings of the 
commissioner, it may direct such further 
enquiry to be made as it shall think fit. 
Therefore, this sub-rule (8) postulates that 
the court should at first make up its mind 
regarding acceptance or otherwise of the 
pleader-commissioner’s report submitted 
to the court in accordance with the order 
of that court, for if the court is dissatis- 
fied with the proceedings of the commis- 
sioner or his report it may reject the 
same, in which case one of the parties to 
the suit may again move the court to take 
out a fresh commission for the proper 
assessment and investigation of the mat 
ter for which the pleader-commissioner 
had been deputed. The observation made 
by B. K. Ray, J. on a similar matter re- 
ported in (1978) 46 Cut LT 1, is as fol- 


lows :— 


“After the commissioner submits his 
report, the trial Court will first of all 
decide if the report submitted will be ac 
cepted as a piece of evidence. If the trial 
court accepts the commissioners report 
as a piece of evidence, after hearing the 
parties it shall then proceed to dispose 
of the suit.in accordance with law after 
giving the parties an opportunity once 
again to be heard on the entire evidence 
on record. In case the commissioner's re- 
port is not accepted, the trial court will 
give the plaintiff an opportunity, if per- 
missible under the law to take out a fresh 
commission, and thereafter dispose of the 
suit as indicated above.” 

I am in agreement with the above ob- 
servation. 

4, Mr. Mohanty, the learned counsel 
for the opposite parties, contends that the 
said observation was made in respect of 
a commissioner’s report submitted under 
R. 10 of O., 26, C. P. C., but the commis- 
sioners report in this case is not under 
that provision but it is under R. 7 of. 
O. 39, C. P. C. as the purpose of deputing 
the commissioner was only to inspect the 
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is not to be treated as evidence 
case so.long one of the parties does not 
prove the same in accordance with law, 
and hence it was not necessary for the 
court either to accept or reject it before 
actually proceeding to hear the suit on 
merits. In this connection Mr. Mohanty 
states that sub-rule (1) (a) of R. T of 
O. 39, C. P. C. provides inter alia for 
‘inspection’ of any property which is the 
subject-matter of the suit, or as to which 
any question may arise therein, but under 
R. 9 of O. 26, C. P. C. the court, when 
it deems fit, directs a local investigation 
which, according to Mr. Mohanty, was 
not the direction in this case. 


The dictionary meaning of the word 
“investigation” is :— 

“Act of examining; ascertainment of 
facts; sifting of materials; search for rele- 
vant data.” i 

The dictionary meaning of the word 
“inspect” is :— 

“To examine; to look into; to look at 
narrowly, officially, or ceremonially.” 

‘Inspection’ is “the act of inspecting or 
looking into matters; careful or official 
examination’. 


The context in which the word ‘inspec 
tion, appears in R. 7, it is evident there- 
from that provision for the same has been 
made mostly for the purpose of keeping 
on record the existing condition of the 

. [property so that if the same is subjected 
later on to:any change, deterioration or 
mischief by, any of the parties or by any 


other agency or reason that.can be known. 


by the court if and when desired or re- 
quired. But the purpose of deputing. a 
pleader-commissioner under R. 9 of O. 26 
if for ascertaining, collecting or elucidat- 
ing facts in respect of any matter in dis- 
pute and other things as mentioned in 
that Rule, after proper scrutiny, examina- 
tion and sifting of materials. That is why 
such a report is automatically admitted 
in evidence and forms a part of the re- 


cord, whereas an inspection report under 


JO. 39, R. 9, submitted on mere looking 
into matters, is not treated that way or 
given that importance. 


On the facts of this case it is quite evi- 
dent that the court directed the pleader- 
commissioner to ‘go ‘to the spot for ascer- 
tainment of facts on proper examination 
and sifting of materials, for elucidating 
. lor for clarifying matters in dispute so that 
the report. submitted by 
treated as evidence and the court can 


{utilise the same while disposing . of the _ 
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suit site and.that being so the said report . 
in the . 


him can be’ thereafter to 
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suit. So the direction. was ,for. ,. proper ‘in- 
vestigation and not for mere’ inspection, 
and hence the appointment of the pleader- 
commissioner was under R. 9 of O. 26 
and not under R. 7 of O. 39, C. P. C. 


Order 39 appears in the Chapter on 
‘Temporary Injunctions and Interlocutory 
Orders’, and R. 7 thereof is placed under 
the sub-heading .“Interlocutory Orders”, 
whereas O. 26 is under the Chapter on 
“Commissions”, and R. 9 onwards there- 
of are -directly under the heading “Com- 
missions to make Local Investigations”. As 
stated above, the application for deputing 
the pleader-commissioner was made 
under R. 9 of O. 26 and that application 
was not opposed by the plaintiffs (oppo- 
site parties 1 to 18 herein). - 

Considering all facts and circumstances 
of the case and on hearing the counsel 
appearing for both the parties I am satis- 
fied that the pleader-commissioner had 
been deputed under R. 9 of O. 26, 
C. P. C. and the report of the pleader- 
commissioner was submitted under R. 10 
of the said Order. That being so, in view 
of the previous decision of this Court on 
such a matter, quoted above, it was the 
duty of the court below to dispose of the 
objection filed by the plaintiffs against 
the pleader-commissioner’s report before 
actually taking up the suit for hearing on 
merits. r és 

5. The petition in question to dispose 
of that matter has of course been filed at 
a late stage. Mr. Dey submits that it was 
not for the defendants to ask the court 
to dispose of that matter; rather the 
plaintiffs, who had filed the objection 
against the said report, should have 
moved the court in proper time to dis- 
pose of that matter before taking up the 
suit for hearing. It is seen that the plain- 
tiffs after filing the objection kept quiet 
over the matter and never pressed for 
the hearing of the said objection. If the 
said objection is not pressed, the result 
is that the pleader-commissioner’s report, 
which is evidence or record and is against 
the plaintiffs, will stand accepted. So, in 
the fitness of. things; it was for the plain- 
tiffs to ask the court to decide their said 
objection before actually. proceeding to 
hear the suit, and the court also should 
have taken up that matter in proper 
time. If on the filing of the defendants’ 
petition the plaintiffs did not press their 
said objection the court should have: ac 
cepted that report as final and proceeded 
record other evidence in 
the suit. On the above considerations the .. 
defendants’ delay in filing. that.. petition 
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. Should ‘not have. weighed with the court 


-as one of the grounds to . dismiss that 
. petition. . 
' 6. Considering the above facts and 


the law on the subject I deem it just and 
‘proper to set aside the impugned order 
and direct the court below to at first dis- 
pose of the said objection filed by the 
plaintiffs in accordance with law within 
as short a time as possible on giving an 
opportunity of hearing to both the par 
ties. In disposing of that matter the court 
should not give any latitude of adjourn- 
ment to either of the parties and shall 
proceed to dispose of this matter as well 
as the suit as expeditiously as possible. 
The Civil Revision is allowed accord- 
ingly. No costs. 
The L. C. R. be sent back immediately. 
Revision allowed. 


AIR 1980 ORISSA 101 


S. ACHARYA, J. | 


_ G. V. Rama Murty Patnaik, Appellant 
v. Minaketan Senapati and. another, 
Respondents. 


Second Appeal No. 106 
24-1-1980.* 

(A) Civil P. C. (1908) O. 1, R. 3 — 
. Suit for mandatory injunction’ for pulling 
- down house on ground that it obstructs 
free flow of light and air to plaintiffs 
room — Owner of house -— Necessary 
party to the suit. 
(1963), S. 39). , . 

Where in a suit for mandatory injunc- 
tion for pulling down the house on the 
round that it was obstructing the free 
flow of light and air to the plaintiffs 
room, the tenants in the house were only 
made parties to the suit as defendants, 
and not the owner of the house, the suit 
: was bad for non-joinder of necessary 

. parties. In a suit for mandatory  injunc- 
tion for pulling down a house or any por- 
tion thereof or affecting the same in any 
permanent manner as prayed for in this 
. suit, the satel of o is a neces- 
S arty. He has to be made a party in 
the suit to properly and finally adjudicate 
the matter and to pass an effective decree 
in the suit. | (Paras 2, 5) 

(B) Specific Relief Act (1963), S$. 40 —~ 
Easements Act (1882), Ss. 28, 33, 35 — 
Suit for enforcing right of easement to 
light and air.— Relief of damages or in" 
junction — Not- maintainable unless in" 


*From decision of S. K. Patel, Sub. J. 
`. Hayagada, D/- 31-1-1977. 5 
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jury complained of is material. AFR :1974 
Orissa 89, Foll, ' i (Para 6) 
Cases . Referred: Chronological Paras 
AIR 1974 Orissa 89 i 6 

B. L. N. Swamy, for 
C. A. Rao, for Respondent. 


JUDGMENT :— The plaintif, being 
unsuccessful in both the courts below, 
has preferred this second appeal. 


2. The plaintiffs case in short is that 
he has acquired easementary right by 
prescription by enjoying for more than 
20 years the free flow of air and light to 
a room in the first floor of his house de- 
scribed in the plaint, and that the defen- 
dants by constructing a house close to 
his said house have obstructed the free 
flow of air and light to the plaintiffs said 
room thereby causing material injury to 
the comfortable use of the said house by 
the plaintiff. On that allegation the plain- 
tiff has prayed for mandatory injunction 


Appellant; 


‘against the defendants directing them to 


demolish their said building in the vici- 
nity to the extent of 10 cubits in height. 


3. The defendants contest the suit by 
stating that the plaintiff has not acquired 
the easementary right claimed by him; 
there is no obstruction to free flow of air 
and light to the plaintiff's building due 
tc the construction of the defendants’ 
house; and that the suit is bad for non- 
joinder of necessary party, i. e. the owner 
of the house. ; 

4.: Both the courts below have held 
that the plaintiff has not acquired the 
easementary right by prescription claim- 
ed by him; he has not suffered any mate- 
rial injury due to the construction of the 
defendants’ building in the vicinity; and 
that the suit is bad as the owner of the 
house, who is a necessary party to such 
a suit, has not been impleaded as a party 
in this suit. 

5. The plaintiff in his evidence in the 
court has admitted that the defendants’ 
house in question has been sold to the 
father-in-law of defendant no. 1. The said 
father-in-law of defendant no. 1 has not 
been made a party in the suit. In para. 2 


“of the written statement filed by the de- 


fendants it is stated that the house in re- 
spect of which mandatory injunction is- 
prayed for by the plaintiff is in the pos- 
session and enjoyment of one Pitabas 
Patra of Haduguda under a conditional 
sale deed. ‘The trial court on a perusal of 
the pleadings of both the parties framed 
Issue No..2 as follows :— 


“Is the suit bad for non-joinder of par 


ties P” - 
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The plaintiff in this suit inter alia prays 
for issue of a perpetual mandatory in- 
junction against the defendants directin 
them to demolish a portion of the sai 
building. The defendants state that de- 
fendant no. 1 is a tenant in the said 
house and defendant no. 2 is a casual 
visitor to that house. They do not claim 
any proprietary right to that house. 


In a suit for mandatory injunction for 
pulling down a house or any portion 
thereof or affecting the same in any per- 
manent manner as prayed for in this suit, 
without doubt, the owner of the house is 
a necessary party. He has to be made a 
party in the suit to properly and finally 
adjudicate the matter and to pass an 
effective decree in the suit. As the ad- 
mitted owner of the house in question 
has not been made a party to the suit, 
and in view of the fact that the defend- 
ants do not claim any proprietary or per- 
manent right in the complained of house, 
both the courts below have rightly held 
that the suit is bad on the ground of non- 
joinder of the necessary party. 


6. Both the courts below find that the 
plaintiff has failed to prove that he has 
suffered any material inj due to the 
construction of the said house in the pos- 
session of the defendants. Both the 
courts below have found on the evidence 
on record that in between the two double- 
storeyed building, i. e. one belonging to 
the plaintiff and the other in the occupa- 
tion of the defendants, a low tiled house 
of: the plaintiff intervenes, and the com- 
plained of house has not been construct- 
ed very close to the plaintiffs house. The 
courts below, on consideration of the evi- 
dence on record, have also found that 


the building occupied by the defendants ` 


does not obstruct the sunlight or free 
flow of air to the plaintiffs’ window or his 
building. In the Full Bench decision of 
this Court in Krushna Kishore Bal’s case 
(AIR 1974 Orissa 89) it has been held :— 


. “Even in a case where a person has ac- 
quired a right of easement to light and 
air, an action for damages or injunction 
is not maintainable unless the injury 
complained of is material.” 


In this case, apart from the said con- 
current finding of fact that no material 
injury is caused to the plaintiff, due to 
the said house in the occupation of the 
defendants, it has also been found by 
both the courts below that the plaintiff 
has not acquired the easementary right 
of enjoyment of free flow of light and air 
as claimed by him. 
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7. On hearing the counsel appearing 
for both the parties and on going through 
the relevant portions of the judgments of 
the courts below I am satisfied that the 
decision of the courts below dismissing 
the plaintiff's suit is perfectly correct and 
justified and I do not see any reason to 
interfere with the said decision. 

§ The second appeal, therefore, is 
dismissed. In the circumstances, however, 
both the parties shall bear their own 
costs of this Court. 

Appeal dismissed. 


AIR 1980 ORISSA 102 
P. K. MOHANTI, J. 


P. K. Panda, Appellant v. Smt. Prema 
lata Choudhury and others, Respondents. 

Misc. Appeal No. 1683 of 1976, D/- 
10-12-1979.* 

(A) Motor Vehicles Act (1989), Ss. 22, 

» 31 — Transfer of ownership without 
registration — Is not void or ineffective. 
1971 ACJ 49 (Orissa), Not followed in 
view of AIR 1978 Orissa 166. (T. P. Act 
(1882), S. 128). (Para 11) 


There is no provision of law that the 
registration of a motor vehicle with the 
registering authority is a sine qua non 
for transter of ownership or that transfer 
without registration would be void or in- 
effective, The provisions of Ss. 22, 24 and 
öl contemplate a completed transfer of 
ownership of a motor vehicle. The provi- 
sions of the Act regarding registration of 
vehicles have nothing to do with owner- 
ship. They only provide for regulation 
of the use of the motor vehicles in public 
places. The certificate of registration 
issued under S. 24 (2) of the Act is not a 
document of title, but it is a piece of 
evidence to show the owner of the vehicle 
who is liable to pay taxes and to perform 
duties and obligations under the Act. 
There is nothing in the, Act to indicate 
that it is the registered owner who shall 
be liable to pay compensation, 1971 AC] 49 
(Orissa), Not followed in view of AIR 1973 
Orissa 166. (Para 11) 


(B) Motor Vehicles Act (1939), S. 96 — 
Liability of the Insurance Company — 
Transfer of ownership not notified to the 
insurance company and accepted by it 
before the accident — Policy of insurance 
being a contract of personal indemnity 
the insurance company cannot be compel- 


*From order of B. Misra 2nd Motor 


Accidents Claims Tribunal, Puri, D/- 
5-8-1976. 
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led to indemnify a third party unknown 
at the time of accident. AIR 1973 Orissa 
166, Rel. on. (Para 19) 


(C) Motor Vehicles Act (1939), S. 110 
— Quantum of compensation — Annual 
income of the deceased was Rs. 5000/- 
out of which Rs. 3000/- per year were 
contributed to the family consisting of 
wife and five children — Award of 
Rs. 39,000/- could not be considered as 


_ hich and excessive. (Para 20) 
Cases Referred: Chronological Paras 


1977 ACJ 150: AIR 1977 Raj 121 M4 
1973 AC] 46: AIR 1973 Ori 166 10, 18 
1972 ACJ 314: AIR 1978 Delhi 115 18, 14 
1971 ACJ 88 (Delhi) 18 
1971 AC] 122: AIR 1971 Mad 347 15, 18 


1971 AC] 49 (Ori) 10, 18 
1970 ACJ 18 (Mad) 15 
1968 AC] 63 (J & K) 18 
1928 ACJ 57 (Punj & Har) 16 


1960 AC 167 (PC), Sajan Singh v. 
Sardara Ali 
R. Mohanty for P. C. Misra, for 
Appellant; K. C. Mohanty and P. Roy, for 
Respondents. 


JUDGMENT :— This is an appeal 
under S. 110-D of the Motor Vehicles Act 
against the decision of the Second Motor 
Accident Claims Tribunal, Puri awarding 
a compensation of Rs. 30,000/- in favour 
of respondents 1 to 6. 

9. The accident which resulted in the 
death of Khetramohan Choudhury, an 


Advocate of this Court, occurred on IT-7- 


73 and it involved a motor cycle bearing 
No. ORO 9230. This motor cycle was 
purchased by respondent No. 7 Shyama 
Sundar Misra on 16-5-78 and was register- 
ed in his name. He has taken an insur- 


ance policy from the New India Assur- ` 


ance Company Limited (respondent No. 8), 
which was valid till 16-5-74. The appel- 
lant Prafulla Kumar Panda is the sisters 
husband of the said Shyama Sundar 
Misra. The motor cycle had been given 
to him as dowry on the occasion of his 
marriage which took place on 27-5-78. 

3. Respondent No. 1 is the widow of 
late Khetramohan Choudhury and re 
spondents 2 to 6 are his children. They 
claimed a compensation of Rs. 1,28,000/- 
alleging that Shri P. K. Panda had en- 
gaged Tate Choudhury to defend him in 
a case at Puri and on the date of accident 
Shri Panda requested late Choudhury to 
go to Puri in that connexion. Though 
late Choudhury wanted to travel by train 
or bus, Shri Panda insisted _on taking him 
on his motor cycle. Late Choudhury re- 
Inetantly agreed to travel on the back of 
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the motor cycle. Shri Panda drove the 
motor cycle at a high speed most rashly 
and negligently and caused the accident. 
As a result of this accident, late Chou- 
dhury was thrown out of the motor cycle 
and he sustained serious injuries which 
resulted in his death. According to the 
claimants, late Choudhury was earning 
about Rs. 1,000/- per month and was 
contributing Rs. 800/- per month for 
maintenance of his family. He was aged 
47 years at the time of his death and 
would have normally lived up to the age 
of at least 70 vears. The claimants con- 
tended that Shri P. K. Panda, Shri S. S. 
Misra and the New India Assurance Com- 
pany Ltd, were jointly and severally 
liable to pay the compensation. 


4. The stand taken by Shri S. S. 
Misra was that he was neither the owner 
of the vehicle at the time of the accident 
nor had he authorised its driving by Shri 
P. K. Panda. He gave the motor cycle to 
Shri Panda as dowry on the occasion of 
his marriage which took place on 27-5-78 
and applied to the Regional Transport 
Officer, Rourkela for recording the trans- 
fer of ownership with effect from 28-5-78. 
His contention was that he had ceased to 
be the owner of the vehicle since 28-5-73 
and was not liable to pay compensation 
for the accident which occurred long 
after the transfer of ownership. 


5. Shri P. K. Panda, the appellant, 
denied the allegation that he had engaged 
late Choudhury to defend him in a case 
at Puri. His contention was that on the 
date of accident while he was going to 
Puri, on the way he met late Choudhury 
who requested him for a lift on the pil- 
lion of the motor cycle. At first he did 
not agree, but ultimately agreed to give 
a lift being goaded and persuaded by 
late Choudhury. He denied the allegation 
that the accident occurred due to rash 
and negligent driving and stated that 
while he was negotiating a road-bend he 
turned the vehicle to the right side to 
avoid impact with two bullock carts and 
at the moment late Choudhury out of 
misapprehension jumped down and met 
with the accident. 


6. The Insurance Company denied its 
liability to pay compensation for the 
death of a pillion rider and also contend- 
ed that the policy of insurance had laps- 
ed on the transfer of ownership. 


7. The Tribunal, on a consideration 
of the evidence led by the parties, came 
to the findings (1) that the accident oc- 
curred due to the negligent driving of 
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the vehicle by the appellant Shri P. K 
Panda; (2) that Shri S. S. Misra had ceas- 
'ed to.be the owner of the vehicle by the 
date: of accident and Shri Panda was really 
the owner on that date; (3) that after 
transfer of the vehicle.to Shri Panda the 
policy of insurance had lapsed; and (4) 
‘that Section 95 of the Motor Vehicles Act 
does not cover any liability in respect of 
death or bodily injury to a gratuitous 
passenger. Upon these findings, a sum of 
Rs. 30,000/- was awarded as compensation 
together with interest @ 6 per cent pet 
annum from the date of claim, i. e., 5-9- 
1978 and a sum of Rs. 800/- as costs of 
the claim proceeding. The appellant Shri 
P. K. Panda was held liable to pay the 
compensation and the claim as against 
a Insurer and the insured was dismis- 
sed. 


8. The questions that arise for con- 
sideration in this appeal are as follows:— 

(1) Whether the accident occurred due 
to rash and negligent driving of the motor- 
cycle by the appellant Shri P. K. Panda? 

(2) Whether on the date of accident 
the motor cycle in question was owned by 
the appellant Shri P. K. Panda or the res- 
pondent No. 7 Shri S. S. Misra?. 


(3) Whether the respondent No. 8 — 
The New India Assurance Company — 
is liable te pay the Compensation? 

(4) Whether the amount of compensa: 
tion awarded is high and excessive? 


9. Question No. I :— 


In order to prove rash and negligent 
driving of the vehicle. the claimants exa 
mined P. W. 2 Bansidhar Sahu. who 
claimed. to be an eye-witness to the oc 
currence. He stated that the motor-cycle 
came from Bhubaneswar side at a hich 
speed and while taking a turn at the 
road-bend it dashed against a heap of 
chips, as a result of which the driver fell 
down with the vehicle and was dragsed 
to a distance over the metal chips and the 
person sitting on the back side of the 
vehicle was. thrown to a. distance of 20 
cubits over a heap of chips. In cross-exa: 
mination, he stated that he was’ workin 
in his field which is close to the road an 
his attention was attracted towards the 
road when the motor-cycle went over the 
heap of chips making a sound. In view 
of this’ statement. the Tribunal rightly 
held that the witness’ had not actually 
seen the vehicle being driven at a high 
speed. before the accident. The ‘statements 
‘of the witness that the motor-cycle werit 
over the heap of chips; that the driver 
fell .down. with ‘the: motoreycle and..was. 
dragged -to a distance over the metal 
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chips ‘and that the person sitting'on the 
back of the vehicle was thrown ‘at a dis- 


‘tance of 20 cubits, however, remained un- 


shaken by cross-examination. It is ap- © 
parent that the appellant could not con- ` 
trol the vehicle while negotiating tne 
bend because it was driven at a high 
speed. The appellant, who was examined 
as O. P. W. I, stated that while he was 
approaching the road-bend, he found two 
bullock carts coming from his opposite 
direction and slowed down the speed 
and attempted to pass the bullock carts by 
turning to his richt. But at that moment 
late Choudhury, being afraid of the situa’ 
tion jumped down and fell on the metal 
chips. He stated in cross-examination that 
the vehicle was at a speed of about 30 
kilometres per hour when he was nego- 
ti.ting the road-bend. While approaching 
the road-bend, it was incumbent on him 
to have reduced the speed and driven 
cautiously. As the carts were at a distance 
of about 1C0 cubits from him, he should 
have stopped the vehicle and allowed the 
carts to pass. If he had kept to left side 
of the road instead of taking a turn to 
the right side, the accident would have 
been averted. If he had taken all these 
precautions. it is extremely unlikely that 
the accident would have occurred. There 
can be no doubt that the appellant was. 
necligcat in not reducing the speed while 
approaching the bend, in not keeping to 
the Ictt side of the road and in taking a 
turn to the right side. The Tribunal was, 
therefore, justified in holding that the ac- 
cident occurred due to the negligent driv- 
ing by the appellant. 


10. Question No. 2:— 


Shri S. S. Misra averred in his written 
statement that he had announced abcut 
presentation of the motor-cycle to Shri 
Panda on the marriage altar and physi- 
cally delivered the same to him. He also 
stated that he had made an application to 
the registering authority to record the 
transfer of ownership with effect from 
28-5-1973, But the transfer of ownership 
was recorded ‘by the registering authority 
on 11-9-1973 after necessary enquiry. Shr: 
Panda admitted during his evidence in 
court that he had received the motor-cycle 
as dowry on the date of his marriage, that 
is, 27-5-78 and stated that about a week’ 
thereafter he had applied to the register- 
ing authority, Rourkela for recording the 
transfer of ownership in his favour. S. 123 
of the T. P. Act provides that for the - 
purpose of making a‘ gift of movable pro- 

ertv, the transfer: may ‘be effected-either - 
y a registered instrument or by delivery. 
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The Tribunal held that as there was phy- 
sical transfer of the vehicle in favour of 
Shri Panda on 27-5-73 and both the trans- 
feror and the transferee had intimated 
the septtoriig authority about transfer ol 
ownership Shri Panda was the real owner 
of the vehicle on the date of accident. 
Mr. R. Mohanty. the learned counsel ap 
pearing on behalf of Shri Panda contend- 
ed that it is only the ostensible owner, 
whose name is entered in the registration 
book, who is to be considered as the 
owner of the vehicle irrespective of the 
fact that the ownership may be wi 
somebody else. In support of his conten- 
tion he relied upon a single Bench deci- 
sion of this Court reported in 1971 AC] 
49, Orissa Co-operative Insurance Society 
Ltd. v. Bhagaban Sahu. The facts of that 
case are materially different. In that case 
there was no legal evidence to prove the 
alleged sale of the vehicle. The truck 
stood registered in the name of Hansraj 
who took the plea that he had sold it on 
1-12-1960 to Mahendra Singh. Mahendra 
Singh did not admit the’transaction of 
sale. An agreement for sale in respect of 
the truck alleged to have been executed 
by Hansraj and Mahendra Singh was pro- 
duced in court, but it was not duly prov- 
ed. The learned Judge, however, observ- 
ed, without examining any of the auth- 
orities on the subject that it is only the 
ostensible owner whose name is entered 
as such -in the registration book, who is 
to be considered as the owner of the motor 
vehicle irrespective of the fact that the 
ownership may be with somebody else. 
It appears, however, that in a later deci- 
sion of this Court in the case of South 
India Insurance Co. Ltd. v. Purna Chandra 
Misra; 1978 ACJ 46, the learned Judge 
. who had decided the case in 1971 ACT 

49 ares the contrary view taken by 
the Madras and Delhi High Courts to 
which I shall presently refer. 


li. There is no provision of law that 
the registration of a motor vehicle with 
the registering authority is a sine qua non 
for transfer of ownership or that transfer 
_ {without registration would be void or in- 
effective. Section 22 of the Motor Vehicles 
Act imposes a ban on “the owner of a 
motor vehicle” from causing or permitting 
the vehicle to be driven in any public 
place either for the p se of carrying 
. pene or goods without the vehicle 

eing registered in accordance with the 
provisions of Chap. III of the Act. S. 24 


rovides that an appilcation “by or on: 


half of the owner of a motor vehicle” 


_ for registration has to bé made in the pre- 
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scribed form and that a certificate of. re- . 


-gistration shall be issued to “the owner 


of a motor vehicle” in . the prescribed 
form. Section 31 provides for recording 
all the particulars of the transfer of owner- — 
ship in the certificate of registration and 
ales it obligatory on the transferor and 
the transferee to notify the registering au- 
thority of the fact. of transfer of owner- 
ship. Thus, it pre-supposes a valid and 
subsisting transfer by the registered 
owner of the vehicle to another person. 
It is clear that the above provisions of 
the Act contemplate a completed transfer 
of ownership of a motor vehicle. The pro- 
visions of the Act regarding registration 
of vehicles have nothing to do with 
ownership. They only provide for regula- 
tion of the use of the motor vehicles in 
public places. The certificate of registra- 
tion issued under Section 24 (2) of the Act 
is not a document of title. but it is a piece 
of evidence to show the owner of the 
vehicle who is liable to pay taxes and to 
perform duties and obligations under the 
Act. There is nothing in the Act to indicate 
that it is the registered owner who shall 
be liable to pay compensation. 


12. In the case of Sajan Singh v. Sar- 
dara Ali, 1960 AC 167, the Judicial Com- 
mittee of the Privy Council observed that 
the registration book is not a document 
of title. It was also observed that the ab- 
sence of registration would no doubt put 
the plaintiff in difficulty if he had to prove 
his title, but it would not- invalidate the 
same. 


18. A Division Bench of the Delhi 
Court in the case of Oriental Fire and 
General Insurance Co. Ltd. v. Vimal Roy 
1972 AC] 314, after ER to the seve- 
ral provisions of the Act and relying upon 
the Privy Council decision cited above, 
held as follows :— 

E N Our conclusion is that the cer- 
tificate of registration is an important 
piece of evidence to ostensibly show the 
owner of the vehicle who is liable to pay 
taxes and to perform duties and obliga- 
tions under the Motor Vehicles Act, but 


‘the endorsement of transfer on the certi- 


ficate is not a condition precedent and 
its absence does not make an otherwise 
valid sale as illegal or ineffective”. 


14. The Rajasthan High Court in the 
case of M/s. Automobile Transport 
(Rajasthan) Private Ltd..v. Dewalal, 1977 


. ACJ 150 followed the view taken by the 


Delhi High Court in 1972 ACJ 314. 


15. The Madras High Court in: the 
ease of the -South India ° Insurance Co. 
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Lid. v. Lakshmi, 1971 ACJ 122 held as 
follows: 
Change of registry under Sec- 
tion 31 is not a condition precedent for 
the transfer of ownership of the vehicles. 
Section 31 merely imposes an obligation 
both on the transferor and’ the transferee 
of the vehicles to notify the transfer. It 
does not invalidate a transfer as such for 
non-compliance with that section. 

(Para 16) 
After referring to the decisions of diffe- 
rent High Courts on the subject, it was 
also held as follows :— 


“From the above decisions it is clear 
that where a person states in the proposal 
form that he is the owner of the vehicle 
to be insured and gets his vehicle insured 
on that basis. the insurer will be entitled 
to avoid liability if the owner of the vehi- 
cle has transferred the vehicle to another 
before the accident, and that notwithstand- 
ing the fact that the registry under S. 31 
continued in the name of the insured the 
contract of insurance and along with it 
the liability of the insurer to indemnify 
the insured comes to an end as soon as 
the vehicle is transferred by the insured 
to another........ j (Para 21) 
In an earlier decision reported in 1970 
ACJ 18 (V. Muthuswami Goundar v. Thu- 
lasi Ammal) the High Court of Madras 
held as follows:— 


“....... A reading of Section 31 
shows that contractual transfer of owner- 
ship of a vehicle has to precede the ap- 

lication for transfer of ownership. As 
ON the transferor and transferee, the 
sale gets completed before the transfer of 
the registration certificate. The failure to 
report the transfer may involve some 
enalties under the law. But that certain- 
y does not interdict the passing of pro- 
perty in the vehicle to the transferee... .” 


16. The Punjab and Haryana High 
Court in the case of Phul Bus Service v. 
Financial Commr. Taxation Punjab, 1968 
AC] 57 laid down as follows :— 


“_....... No provision in the Act has 
been shown to me which prohibits a 
motor vehicle being owned without its 
first being registered. If this were so, the 
manufacturers of motor vehicles and the 
dealers who acquire them from the manu- 
facturers and sell them in the market, 
would not be owners of the vehicles be- 
fore they sell the same to the consumers. 
If this proposition were to be correct, a 
consumer would never be able to obtain 
the ownership of a motor vehicle because 
he cannot get better title to the vehicle 
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than his transferor. that is the dealer. Sec: 
tion 3l of the Motor Vehicles Act also 
presupposes a completed transfer of the 
ownership of a vehicle before transferor 
and the transferee are required to intima- 
te and report the transfer to the register- 
ing authority concerned. I am, therefore, 
of the considered opinion that registra- 
tion under the Motor Vehicles Act is not 
a necessary ingredient of a completed 
title of ownership of a motor vehicle... .. 


17. In view of my foregoing discus- 
sions, I would agree with the Tribunal 
that Shri S. S. Misra had ceased to be 
owner of the vehicle and that Shri P. K. 
Panda was the real owner of the vehicle 
on the date of accident. 


18. Question No. 3 :— 

The legal position is well settled that 
once there is a change or a transfer of 
ownership of the vehicle, the policy of in- 
surance automatically lapses and the in- 
surance company stands totally absolved 
from the liability to indemnify the insur- 
ed. In 1971 ACJ 122 (Mad) referred to 
above, it was held that the policy lapses 
as soon as the vehicle is physically trans- 
ferred irrespective of whether the trans- 
fer has been registered with the registry 
or not. In 1971 ACJ 88 Pe b (Nanu Mal 
v. Inder Singh), a truck stood registered 
in the name of ‘A’ though he had sold it 
to B. ‘B’ had made an application for 
transfer of the vehicle before the acci- 
dent but the insurance company had not 
been informed of the transfer. It was held 
that neither ‘A’ nor the insurance com- 
pany was liable to pay any compensation. 
In 1968 ACJ 63 (Roshan Lal Bhalla v. 
Sudesh Kumar), a Division Bench of the 
Jammu and Kashmir High Court held 
that when there is a change or transfer 
of ownership of the vehicle and the same 
is not conveyed to the insurer and accept- 
ed by him, the liability of the insurer 
under the policy is extinguished. 

In 1973 ACJ 46, referred to above, the 
learned single Judge of this Court, who 
had decided the case in 1971 AC] 49, 
referred to the decisions cited above and 
held as follows :— 

- An insurance policy being a 
coniract of personal indemnity, the insu- 
rers cannot be compelled to accept res- 
ponsibility in respect of a third party 
who may be quite unknown to them. 
Therefore, the motor car specified in the 
policy being the subject matter of the 
insurance, on insured parting with it by 
way of sale or transfer of ownership he 
can no longer have an insurable intererst 
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to which the policy in his favour can re" 
late and continue to have force. 


It, therefore, follows that in the 
absence of any express stipulation to the 
contrary in the policy, the moment the 
insured parts with the car the policy re- 
lating to it lapses...... is (Para 4) 


19. In the present case, there is ab- 
solutely no. evidence that the transfer of 
ownership was reported to the Insurance 
Company and accepted by it before the 
accident. The policy of insurance has not 
been adud in the case. After argu- 
ments were concluded and judgment re- 
served, the appellant filed a petition on 
27-11-79 for admitting a document as ad- 
ditional evidence to show that Shri S.S. 
Misra was the original holder of the policy 
which was valid from 17-5-78 to 16-5-74 
and that the said policy was transferred 
from 1-10-73 in favour of Shri P. K. Panda. 
I do not think the document sought to be 
admitted as additional evidence will be 
useful for disposing of the appeal. Shri 
P. K. Panda might have got the policy of 
insurance transferred in his favour from 
1-10-73, but the fact remains that trans- 
fer of ownership was not notified to the 
Insurance Company and accepted by it 
before the accident. A policy of insurance 
being a contract of personal indemnity, 
the Insurance Company cannot be com- 
pelled to indemnify a third party who was 
unknown to it at the time of accident. I 
would, therefore, agree with the Tribunal 
that the Insurance Company is not liable 
to pay the compensation. 


20. Question No. 4:— 


Regarding the quantum of compensa- 
tion, the Tribunal considered the life ex- 
pectancy of the deceased, his monthly in- 
come and the expenditure which he could 
have made for himself and his family. 
The average span of life was taken to be 
65 years and only a sum of Rs. 30,000/- 
was awarded as compensation. The widow 
of the deceased who was examined as 
P. W. 1 stated that the deceased had 20 
years practice at the Bar and he was 
earning about Rs. 1,000/- per month out 
of which he was contributing Rs. 800/- 
per month for maintenance of the family. 
P. W. 3 who is a close neighbour of the 
claimants stated that the deceased wasa 
busy practitioner and his office was always 
crowded. The Tribunal, however, esti- 
mated the annual income of the deceased 
at Rs. 5,000/-. After deducting Rs. 2,000/- 
for the personal expenses of the deceased, 
his contribution to the family consisting 
of his wife and five children was taken 
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to be Rs. 8,000/- a year. I do not think 
in the circumstances of this case, the 
award made by the Tribunal is high and 
excessive. 

21. There is, therefore, no merit in this 
appeal and it is accordingly dismissed 
with costs to respondents 1 to 6 only the 
hearing fee being assessed at Rs. 100/-. 

Appeal dismissed. 
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Bhaja Govinda Maikap and another, 
Petitioners v. Janaki Dei and others, Op- 


. posite Parties, 


Civil Revn. No. 98 of 1978, D/- 3-1- 
1979.* 

Civil P. C. (1908), O. 23, R. 3 — Com- 
promise petition — Mention of properties 
ai suit — Proper procedure indicat- 
ed, 

Rejection of compromise petition 
merely because the petition included 
matters which did not relate to the suit 
was invalid. In such a case. the proper 
course for the court was to recite the com- 
promise as a whole in the decree or in 
the form if a schedule to the decree for 
the purposes of reference, but to restrict 
the operative portion of the decree to the 
subject-matter which related to the suit. 
ATR 1975 Cal 387, AIR 1932 Bom 466 and 


AIR 1977 Orissa 82, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 Orissa 82 4 
AIR 1975 Cal 387 4 
AIR 1982 Bom 466 4 


S. Misra No. 1, for Petitioners; R. C. 
Patnaik (Amicus Curiae), for Opposite 
Parties. 

ORDER :— This Civil Revision is 
directed against the order dated 19-1-78 

assed by the Subordinate Judge, Anan- 

apur in Title Suit No. 8 of 1977 rejecting 
the compromise petition which had been 
filed in that court. 


2. From the order dated 4-1-78. just 
preceding the impugned order dated 19-1- 
1978, it appears that as some properties 
which were not the subject matter of the 
suit were included in the compromise 
petition the court observed that the said 
compromise petition could not be enter- 
tained unless the properties beyond the 
subject-matter of the suit were deleted 
therefrom or the plaint was suitably 


*From order of S. S. Panda, Sub. J. 
Anandapur, D/- 19-1-1978. 
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amended to include these -properties. On 
making the said..observation the .suit was 
adjourned to 19-1-78 On -19:1-1978, apart 
from other things, the court rejected the 
compromise petition as the plaintiffs by 
then had not amended either the compro- 
mise petition or the plaint in accordance 
with the court’s above-mentioned previous 
observation dated 4-1-78. This revision has 
been filed against the said decision of the 
court below.. 

3. As the suit was filed on 81-1-77, the 
amended_ provisions of R. 3 of 23, 
C. P. C. do not apply to this case. So this 
matter shall be governed by the rule as 
it existed before the amendment of that 
rule by Central Act 104 of 1976 which 
came into force on and from 1-2-77. 


4, The court below should not have 
rejected the ‘compromise petition merely 
because the compromise petition included 
matters which did not relate to the suit. 
In such a case, the proper course for the 
court was to recite the compromise as a 
whole in the decree or in the form of a 
schedule to the decree for the purposes 
of reference, but to restrict the operative 
portion of the decree to the subject-matter 
which relates to the suit. This view gets 
Nar from the decisions reported in 
AIR 1975 Cal 387 (Bimal Kumar v. Amiya 


` Gopal); AIR 1982 Bom 466° (Vishnu v. 


a 


Ramachandra) and AIR 1977 Orissa 82, 
(Chandrasekhar v. Ukiabati). In the Cal- 
cutta decision it has been observed :— 

s the suit can be adjusted by 
lawful agreement or compromise only in 
respect of matters connected with or em- 
braced within such proceeding and not of 
matters extraneous to it. The decree to 
be passed is to be in accordance with such 
compromise or agreement in so far as it 
relates to the suit. If however a compro- 
mise or agreement is entered into on 
matters relating to the suit as also on 
matters beyond the scope and ambit of 
the suit forming the consideration of the 
compromise, the court may pass a decree 
recording such compromise or agreer 
ment, but the decree will in effect be in 
so far as it relates to the suit and will be 


e +. © @ = ee o 


operative. and executable to that extent.. 


In respect of matters extraneous to the 
suit, the provisions of the decree will be 


and amount to an agreement between the. 
parties bindin 


and conclusive on them, 
to be enforced in a separate suit or pro- 
ceeding, if considered necessary by any of 
the parties.” 


‘That being the law on the point, the court 
below. should not have rejected-the com“: 


promise petition: in its entirety, but. should 
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have acted .as stated above. Accordingly, 
the impugned order dated 19-1-78 is set 
aside, and the court below-is directed to 
deal with the compromise petition in the 
manner as stated above, and to dispose 
of the suit in accordance with law. 

ð. „The Civil Revision is allowed. There 
will be no order as to costs, | 


6. The L. C. R. be sent back imme- 
diately. | 
T. As no body appeared for the op- 
posite parties, Mr. R. C. Patnaik, Ad- 
vocate, was requested to assist the court 
in this matter, and he rendered valuable 
assistance at the hearing of this Civil Re- 
vision. 
Revision allowed. 
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Bhaja Govinda Maikap and another, 
Petitioners v. Janaki Dei and others, Op- 
posite Parties. 

Civil Revn. No. 149 of 1978, D/- 21-2% 
1980*. 


Civil P. C. (1908), O. 23, R. 8 — Juris- 
diction of Court — Ambit of — Petition 
for compromise of suit — Objection by 
plaintiff — Refusal by Court to record 
compromise — Not permissible. 

The words “where it is proved to the - 
satisfaction of the court that a suit has 
been adjusted wholly or in part” in O. 23, 
R. 3, C. P. C. clearly show that the court 
has power under this rule, where an 
agreement or compromise is denied, to 
decide whether as a fact the alleged agree- 
ment or compromise was made and if it 
is satisfied that it was made, to record it. 
When there had been lawful compromise, 
the objections raised by the plaintiffs in 
their petition’on date of consideration of 
petition for compromise of suit under 
Order 23, Rule 3. did not authorise 
the court to refuse to record the compro- 
mise. AIR 1950 Pat 445 and AIR 1930 
PC 158, Foll. . (Para 3) 
Cases Referred: Chronological Paras 


AIR 1980 Orissa 107 | 
AIR 1977 Orissa 82 
AIR 1975 Cal 387 

AIR 1950 Pat 445 

AIR 1982 Bom 466 

AIR 1980 PC 158 

TA ILR 24 Cal 908 (FB) 
(1896) ILR 19 Mad 419 


dapur, D/- 28-2-1979. oa 


DX/DX/B555/80/SS5G.: . 
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:. 1980 
(1892) ILR 14 All 350 ao 3 
(1892) ILR 16 Bom 202, . 8 


B. K. Mishra, for Petitioners. 


ORDER :— This application by defen- 
dants 1 and 2 is directed against the order 
dated 28-2-1979 by which the learned 
Subordinate Judge of Anandapur refused 
to record a compromise in Title Suit No. 8 
of 1977 pending before him and directed 
parties to come ready for trial of the suit. 


2. Title Suit No. 8 of 1977 was one 
for partition. Defendants filed their 
written statement denying plaintiffs’ claim 
of a share in the property. On 18-11-77, 
plaintiffs entered into a compromise with 
defendants 1 and 2 as also defendant No. 
3 (opposite party No. 3). It may be stated 
that the remaining defendants were stran- 
ger-purchasers. On the very day a petition 
of compromise was filed asking the Court 
to record the same. According to the com- 
promisé, plaintiffs had'no share in the 
property but defendants agreed to give 
them 5 decimals out of the disputed’ pro- 
perty and 97 decimals of land not being 
a part of the suit property. It was also 
stipulated that the third defendant would 
receive a sum of Rs. 1,000/- on the basis 


that he has no share in the property. The. 


learned Subordinate Judge directed the 
plaintiffs to amend the plaint and incor 
- porate the 97 decimals of land covered by 
the compromise petition in the hotchpot. 
As plaintiffs did not apply for amendment 
by the date fixed, on 19-1-1978, the learn- 
` ed Subordinate Judge rejected the peti- 
" tion of compromise. These petitioners 
came before this Court in : Civil Revn. 
No. 98 of 1978, (reported in AIR 1980 
Orissa 107). On 3-1-1979 this Court. allow- 
ed the Civil Revision and held :— 


“The court below should not have re- 
jected the compromise petition merely be- 
cause the compromise petition included 
matters which did not relate to the suit. 
In such a case, the proper course for the 
court was to recite the compromise as @ 
whole in the decree or in the form of a 
schedude to the decree for the purposes 


- of reference, but to restrict the operative: 


. portion of the decree to the subject-matter 
` which relates to the suit. This view gets 


=" support from the decisions reported in 


. ATR 1975 Cal 387 (Bimal Kumar v. Amiva 
“ Gopal); AIR 1982 Bom 466 (Vishnu v 

' Ramachandra) and AIR 1977 Orissa 82, 
(Chandrasekhar v. Ukiabati) ...... That 
_being the law on the point, the court be- 
low. should not have rejected the compro- 
_ mise petition in its entirety but ‘should 


` have ‘acted as,.stated above. ‘Accordingly, 
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the impugned order dated 19-1-1978 is set 
aside, and the court below. is directed .to 
deal with the compromise petition in the. 
manner as stated above, and to dispose 
of the suit in accordance with law.” 
The learned Subordinate fudge had fixed 
28-2-1979 for considering the petition of 
compromise. An objection was filed on 
behalf of the plaintiffs on that day point- 
ing out that the five decimals of land al- 
lotted to them under the compromise was 
in possession of a stranger and plaintiffs 
would, therefore, be not in a position to 
get the same. It was further pointed out 
that out of the 97 decimals of land pro- 
posed to be given in terms of para. 4 of 
the petition of compromise, 24 decimals 
had been acquired for -the Salandi Canal 
and the compensation had already been 
taken by the defendants. So far as the 48 
decimals of land was concerned, the same 
formed part of a gift in favour of plain 
tiffs’ mother and after her plaintiffs were 
already in possession in their own right. 
Plaintiffs, therefore, wanted that the com- 
promise should not be given effect to as 
it was likely to give rise to further com“ 
plications in future. The learned Subor- 
dinate Judge passed the -following 
order :— 

“Both parties file haziras, Plaintiffs are 
filing a fresh vakalatnama in favour of 
Sri R. N. Panda. Advocate and pray ina 
petition to reject the compromise petition, 
as they are not willing to compromise on 
grounds stated therein. Hence, the com- 
promise petition stands rejected. Call on 
21-3-1979 for hearing. Both parties must 
come ready for hearing on the date fix- 
ed. 


3. Order 28, R. 3 of the Civil P. C. 
provides :— 

“Where it is proved to the satisfaction 
of the Court that the suit has: been ad- 
justed wholly or in part by any lawful 
agreement or compromise in writing and 
signed by parties. or where the defendant 
satisfies the plaintiff in respect of the 
whole or any part of the subject-matter of 
the suit, the Court shall order such agree- 
ment, compromise or satisfaction to be 
recorded, and shall pass a decree in ac- 
cordance therewith so far as it relates to 


— m a. — pranan 





‘the parties to the suit. whether or not the 


subject-matter of the agreement. compro- 
mise or satisfaction is the same as. the 
subject-matter of the suit: 


Provided...... = 
The. underlined words. have been inserte 
by amendment in 1976. If.a party to a 


-suit alleges that a-suit has’ been adjusted 
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by a lawful agreement and applies to the 
court to record an agreement and to pass 
a decree in accordance therewith but the 
other party to the suit denies the agree- 
ment or wishes to resile from it, the ques- 
tion arises whether the court has power 
in the one case to decide if the agree- 
ment was effected and to pass a decree 
accordingly; and in the other case to pass 
a decree in spite of the other party’s re- 
luctance. The Bombay, Madras and Cal- 
cutta High Courts had taken the view 
that the court had jurisdiction to do so, 
(See Goculdas Bulabdas Mfg. Co. Ltd. v. 
James Scott, (1892) ILR 16 Bom 202; Ap- 
pasami Nayakan v. Varadachari, (1896) 
ILR 19 Mad 419; Brojodurlabh Sinha v. 
Ramanath Ghose, (1897) ILR 24 Cal 908 
(FB) while the Allahabad High Court had 
taken the view that unless parties to the 
compromise appeared before the court and 
accepted the terms, at the moment of 
moving the court, the Court had no juris- 
diction to record the compromise (See 
Bandhu Bhagat v. Shah Muhammad Taqiu, 
(1892) ILR 14 All 350. These were deci- 
sions rendered prior to the Code of 1908. 
Rule 8 of O. 28 of the Code of 1908 ac- 
cepted the view of the Presidency High 
Courts. 


The words “where it is proved to the 
satisfaction of the court that a suit has 
been adjusted wholly or in part” clearly 
show that the court has power under this 
rule, where an agreement or compromise 
is denied. to decide whether as a fact 
the alleged agreement of compromise was 
made and if it is satisfied that it was 
made, to record it. (see Jai Govind Singh 
v. Bagal Lal Singh, AIR 1950 Pat 445). 
The observations of the Privy Council in 
the case of Sourendra Nath Mitra v. 
Tarubala Dasi, AIR 1980 PC 158, also 
lend support to this view. If there had 
been a lawful compromise, the objections 
raised by the plaintiffs in their petition of 
298th Feb. 1979, did not authorise the 
court to refuse to record the compromise. 
Besides, the compromise was also not dis- 
puted by the third defendant who had 
received Rs. 1,000/- in lieu of any claim 
to a share in the property. The learned 
Trial Judge obivously missed the point and 
exercised jurisdiction vested in him con- 
trarv to law. 


| 


4, I allow the revision application, 
vacate the impugned order and direct that 
the petition of compromise be recorded. 
Grievance of the plaintiffs, if any, must 
be left to be decided in a separate action. 
As there has been no appearance for the 
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plaintiffs-opposite parties, there would be 
no direction for costs. 
Petition allowed. 
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P. K. MOHANTI, J. 

Doki Adinarayana Subudhi and Bro- 
thers, Appellants v. Doki Surya Prakash 
Rao, Respondent. 

Misc. Appeal No. 152 of 1978, D/- 
17-11-1979.* 


Civil P. C. (1908), O. 3, R. 4 (1) and 
(5) — Undertaking by Senior Advocate, 
appearing on behalf of another advocate 
engaged by the party, in the absence of 
party — Not binding on party. 

When a pleader gives an undertaking, 
he acts as the agent of the client and as 
representing him. He derives his autho- 
rity from the client and that is why he is 
required to file a vakalatnama duly signed 
by .the client as required under O. 3, 
R. 4 C. P. C. He is prohibited from act- 
ing without a vakalatnama. A Senior 
Advocate is debarred from filing a vaka- 
lamama, eae instructions from the 
client and om doing ‘any act 
other than pleading required or 
authorised by law to be done 
by a party. An Advocate, who 
appears on behalf of another Advocate 
engaged by a party can only plead but 
he has no power to ‘act? on behalf of a 
party without a document in writing in 
his favour. It is the agency created by a 
client in favour of his Advocate which 
clothes the latter with the power to act 
on behalf of the former and it is by vir . 
tue of the vakalatnama that the client 
becomes bound by the actions of his 
Advocate within the limits of authority. 
In the absence of a vakalatmama execut- 
ed by the client and duly accepted by 
the Advocate and filed in Court, no 
agency at all is created and no under- 
taking so as to bind the client can be 
given. (Para 7) 

R. Mohanty, for Appellant; Asok Das. 
3 A. Rao and S. N. Satpathy, for Respon- 

ent. 

JUDGMENT :— The appellant as plain- 
tif brought Original Suit No. 2 of 1978 
for a declaration that the defendant- 
respondent has no right to use the plain- 
tiffs trade mark in respect of the Masala 
(chewing tobacco) branded as “Bharat 
Vikhyat Khetaki Khara Masala No. 666” 


*Application for Modification of the 
order D/- 1-11-1978 passed by this court 
in M. A. No. 152 of 1978. 
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of which the plaintiff claimed to be the 
registered owner under the Trade and 
Merchandise Marks Act and the Copy- 
right Act. The plaintiff also filed an ap- 
plication for issue of a temporary injunc- 
tion restraining the defendant from in- 
fringing his right to the trade mark. After 
hearing the parties, the learned District 
Judge rejected the prayer for temporary 
injunction by order dated 4-10-78 on the 
finding that even though the plaintiff had 
prima facie title and exclusive right to 
the use of the trade mark, he having sup- 
pressed the material fact of a settlement 
deed dated 12-11-63 and the fact of asso- 
ciation of the defendant in the business 
was not entitled to the grant of a tempor- 
ary injunction. 


9. Aggrieved by the order, the plain- 
tiff preferred this Misc. Appeal which 
came up for admission and hearing on 
1-11-78. In course of hearing of the ap- 
peal, Mr. R. Mohanty, the learned coun- 
sel for the appellant and Mr. C. V. Murty, 
the leamed counsel for the respondent 
agreed that the appeal be disposed of on 
the following terms :— 


“(1) The respondent undertakes not to 
interfere with the trade mark and copy- 
right of the plaintiffs in any manner 
whatsoever until disposal of the suit. 


(2) He also undertakes not to sell or 
offer for sale. until disposal of the suit, 
the Masala not of the plaintiffs’ manufac- 
ture or merchandise or any other appli- 
ances in respect thereof bearing the 
marks Bharat Vikhyat Khetaki Khara 
Masala Flag Brand No. 666 with wrap- 
pers containing the photo of the, plain- 
tiffs’ father and the registered trade mark 
No. 19313/78. 


(8) The suit may be disposed of within 
a period of two months hence”. 


3. By order dated 1-11-78, this 
disposed of the appeal on the above 
terms and directed the District Judge, 
Berhampur to dispose of the suit within 
two months from that date. On 8-11-78, 
Mr. C. A. Rao, Advocate for the respon- 
dent filed an application for modification 
of the order dated 1-11-78 contending, 
inter alia. that the respondent on being 
informed of the orders of this Court ex- 
pressed his unwillingness to give an 
undertaking as envisaged in the said 
order and that the order passed by this 
Court was not in accordance with the 
submissions at the hearing. On 20th Dec., 
1978, Mr. Asok Das. the learned counsel 


Court 
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appearing for the respondent submitted 
that he would not press the allegation in 
the respondent’s petition dated 8-11-78 
to the effect that the order passed by this 
Court was not ia accordance with the 
submissions made in the Court and filed 
a memorandum to that effect. He. how- 
ever, contended that the respondent was 
not consulted by Mr. C. V. Murty, Advo- 
cate about the terms of agreement on the 
gale of which the appeal was disposed 
of. 

4. On a reference to the records, it 
appears that Mr. C. V. Rao and Mr. 
G. B. Vyas, Advocates had filed vakalat- 
nama for the respondent, but Mr. C. V. 
Murty who is a Senior Advocate had 
filed a memorandum of appearance being 
authorised by Mr. ©. A. Rao, Advocate 
to plead on behalf of the respondent. The 
question for consideration is whether 
Mr. C. V. Murty who had not filed vaka- 
latnama for the respondent and was 
authorised only to plead. could settle 
terms of agreement by giving undertak- 
ings on behalf of the respondent. 


ð. Sub-sec. (8) of S. 16 of the Advo- 
cates Act provides that Senior Advocates 
shall, in the matter of their practice, be 
subject to such rertrictions as the Bar 
Council of India may in the interest of 
the legal profession prescribe. S. 49 con- 
fers powers on the Bar Council of India 


to make rules for discharging its func 
tions under the Act. Part VI of the Bar 
Council of India Rules deals with the 


rules governing Advocates. Chapter I of 
this Part imposes restrictions on Senior 
Advocates as contemplated under S. 16 (3) 
of the Act. Restrictions under the rules 
relevant for the purpose are as under: 

“Rules governing Advocates. 

Senior Advocates shall, in the matter 
of their practice of the profession of law 
mentioned in S. 80 of the Act, be subject 
to the following restrictions :— 


(a) A Senior Advocate shall not file a 
vakalatnama or act in any Court. or Tri- 
bunal, or before any person or other 
authority mentioned in S. 80 of the Act. 


Explanation: “To act’ means to file an 
appearance or any pleading or application 
in any Court. or Tribunal, or before any 
person or other authority mentioned in 
S. 30 of the Act, or to do any act other 
than pleading required or authorised by 
law to be done by a party in such Court, 
or Tribunal, or before any person or 
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other authority -mentioned in the -said 
Section either in person or by his re- 
cognised agent or by an advocate or an 
attorney on his behalf. 
XX XX XX XX 
(d) He ‘shall not accept directly from 
a client any brief or instructions to ap- 
pear in any Court, or Tribunal, or before 
any person or other authority in India. 
XX XX XX XX. 


6. The words ‘act’ and ‘plead’ occur 
in sub-rules (1) and (5) of R. 4 of O. III, 
C. P. C. and they read as under :— 


“4 (1) No pleader shall act for any per- 
son in any Court. ess he has been ap- 
pointed for the purpose by such person 
by a document in writing signed by such 
person or by his recognised agent or by 
some other person duly authorised by or 
under a power-of-attorney to make such 
appointment. 

XX XX KX 


XX 

(5) No pleader who has been engaged 
for the purpose of pleading only shall 
lead on behalf of any party, unless he 
= filed in Court memorandum of ap- 
pearance signed by himself and stating — 


(a) the names of the parties to the suit, 

(b) the name of the party for whom he 
appears, and 

(c) the name of the person by whom he 
is authorised to appear : 


Provided that nothing in this sub-rule 
shall apply to any pleader engaged to 
plead on behalf of any party by any 
other pleader who has been duly ap- 
pointed to act in Court, on behalf of such 


party. 


It is clear that ‘act’ and ‘plead’ found 
in sub-rules (1) and (5) respectively stand 
on different footings. An Advocate can 
plead by filing a memorandum of appear- 
ance, but no Advocate is allowed to act 
without filing a vakalamama. The inter- 
pretation of the words ‘acting’ and ‘plead- 
ing’ has been the subject-matter of judi- 
ial decisions under O. Tf, C. P. C. 
Pleading’ has been interpreted to’ mean 


addressing the Court. ‘Acting’ means do- - 


ng of something as the agent of the 
orincipal party, which shall be recognised 
ər taken notice of by the Court as the 
act of the principal. The undertakings 
riven by Mr. C. V: Murty on behalf of 
he respondent are, in my opinion, cover- 
2d by the word’ ‘acting’. E í 


7. When a pleader gives an under- ` 
aking, he acts as the agent of the client - 
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and as representing him. He derives his 
authority from the client and that is why 
he is required to file a vakalatnama duly 
signed by the client as required under 
O. Ill, R. 4. C P. C. He is prohibited 
from acting without a vakalatnama. A 
Senior Advocate is debarred from filing 
a vakalatnama, taking instructions from 
the client and from doing ‘any act other 
than pleading required or authorised by 
law to be done by a pany. An Advocate,} 
who appears on behalf of another Advo- 
cate engaged by a party can only plead 
but he has no power to ‘act’ on behalf of 
a party without a document in writing in 
his favour. It is the agency created by a 
client in favour of his Advocate which 
clothes the latter with the power to act 
on behalf of the former aad it is by vir- 
tue of the vakalatnama that the client be- 
comes bound by the actions of his Advo- 
cate within the limits of authority. In the 
absence of a Vakalatnama executed by 
the client and duly accepted by the 
Advocate and filed in Court, no agency 
at all is created and no undertaking so 
as to bind the client can be given. 


8. Admittedly, there is no vakalat- 
nama on record signed by the respondent 
engaging Mr. C. V. Murty as his pleader. 
He was authorised by Mr. C. A. Rao. 
Advocate only to plead. It is Mr. C. V. 
Murty, who gave the undertaking on be- 
half of the respondent and on the basis 
of that undertaking the appeal was dis- 


. posed of. If no vakalatnama was held by 


Mr. Murty. he could not have acted for 
the respondent although he could plead. 


9. Admittedly, the respondent was not 
resent in Court on the date when on the 
asis of the undertakings given by Mr. 

C. V. Murty, the appeal was disposed of 
by the Court. In view of the fact that 
the respondent has not consented to the 
undertakings given by Mr. C. V. Murty, 
there is no escape from the conclusion 
that the disposal of the appeal was under 
a mistaken impression at Mr. C. V. 
Murty had the authority to act and plead 
on behalf of the respondent. 


10. ‘In view of my above findings, I 
would recall the order dated 1-11-1978 
and restore the appeal for fresh disposal 
in accordance with law. © 


Order accordingly. - 
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i S. ACHARYA, J. 

M/s. Indian Metals & Ferro Alloys 
Ltd., Petitioner v. The Orissa State Elec- 
tricity Board and another, Opposite 
Parties. 

Civil Reva. No. 481 of 1979, D/- 3-9- 
1979.* 


Civil P. C. (1908), 0.6, R. 17 — 
Amendment of plaint — No fresh claims 
or reliefs made by amendment — Amend- 
ment should be permitted. 


The power of the Court to allow 
amendments is discretionary and it is to 
be used judicially on a consideration of 
the facts and circumstances of each case, 
Amendments which are necessary for the 
purpose of determining the real question 


in controversy between the parties and do- 


not work out injustice to the other side 
can be allowed at any stage on such 
terms as may be deemed just by the 
Court. No doubt, amendments which set 
up a ‘new case’ or a ‘new cause of ac 
tion’ by the addition of fresh allegations, 
averments or reliefs are not allowed, 
particularly when the suit on the said 
new case or new cause of action is barred, 
or introduction of such materials works 
out to the prejudice of any right acquired 
by any pany by lapse of time due to the 
late filing of the amendment petition. The 
expression ‘cause of action’ in all cases 
does not mean every fact which it is 
material to be proved to entitle the plain- 
tiff to succeed, for if that was so, no 
material fact ever could be amended or 
added by way of amendment. The ex- 
pression ‘new cause of action’ generally 
means ‘a new claim made on a new basis 
constituted by new facts’. ‘New case’ im- 
plies ‘new set of ideas’ which were not 
at all present in the old case and cannot 
be construed or envisaged from the facts 
and averments presented at the earlier 
stage. (Case Law discussed). (Para 5) 


Where on a careful pawa of the por- 
tion sought to be added to the plaint 
along with the averment in the plaint, it 
was seen that except the last sentence in 
the A ear the prayer for incorporation 
of the rest has been made for clarifying 
or amplifying all that has been stated in 
the original plaint, and/or to meet exact 
situations arising out of the cause of 


*From order of S. K. Patel, Sub. J., 
hubaneswar. D/- 17-8-1979} : ~ 


JW/KW/¥F20/79/SNV 
1980 Orissa/8 VIII G—27_. 
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action pleaded in the suit and/or to but- 
tress or strengthen the attack made 
against a particular clause in the contract 
between the parties which was the main 
theme and refrain of the suit, the addi- 
tion of the portion except the last sep- 
tence to the plaint by way of amendment 
could not be disallowed. In such case, 
mere delay could not be a ground for re- 
fusal of amendment. (Paras 10, 12) 
Cases Referred : Chronological Paras 
AIR 1979 SC 551 6 
(1979) 1 Cut WR 85: AIR 1979 NOC 94 11 


AIR 1978 SC 484 6 
AIR 1976 Orissa 216 I1 
AIR 1969 SC 1267 10 
AIR 1967 SC 96 6 


AIR 1964 SC 11 6 
(1962) 1 All ER 308: (1962) 2 WLR 250, 
Dornan v. J. W. Ellis and Co. Ltd. 6 
(1962) 2 All ER 24:(1962)1 WLR 520, 
Robinson v. Unicos Property opor 


tion ; 
AIR 1957 SC 357: 1957 All LJ 794 6 
AIR 1921 PC 50:18 All LJ 1095 6 
(1887) 19 QBD 394:85 WR 820, vee 


v. Neal 
oe 8 CP 107: 28 LJ 82, Cooke v. 


Sidhartha Shankar Ray and R, C. Pat- 
naik, for Petitioner; G. Rath, for Oppo- 
site Party No. 1. 

ORDER :— This revision is filed 
against the order of the learned Sub- 
ordinate Judge. Bhubaneswar dated 17-8- 
79 rejecting the plaintiff?’ prayer for 
leave to amend the plaint as prayed for 
by them in their petition dated 16-8-79. 


2. The only question which arises for 
consideration in this revision is whether 
the petitioner's prayer to amend the plaint 
should be allowed or refused. 


3. It is stated in the petition for 
amendment and has been urged by Mr. 
S. S. Ray, the learned counsel appearing 
for the petitioner, that the proposed 
amendment indicates the plaintiffs fur- 
ther approaches from various other 
standpoints to the reliefs sought for in 
the plaint; the same is by way of ampli- 
fication of the stand already taken in the 
plaint and is necessary for the purpose 
of determining the real questions in con- 
troversy between the parties. Mr. Ray 
submits that the facts in respect of all 
that are sought to be brought in by the 
said amendment are, in substance and 
effect, already there in the pleadings 
either directly, indirectly or in`a concise - 
manner, and the proposed amendment | 
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does not amount to addition of any new 
cause of action or raise a different case 
other than what is already there in the 
plaint. 

On the other hand. it has been urged 
by Mr. Rath. the learned counsel appear- 
ing for opposite party no. 1, that the 
petition for amendment has been filed 
at a belated stage, and that except for 
some portions of the proposed amend- 
ment the averments contained in the rest 
of the same constitute addition of a new 
ease and/or new cause of action, which 
cannot be allowed to be agitated at this 

oint of time as the same are barred by 
imitation. 

4, The averments in the original plaint 
and the prayer portion thereof are not 
sought to be altered, modified, deleted 
or substituted in any manner. Certain 
additions to the plaint are only prayed 
for as shall be mentioned later. 


5. Order 6, R. 17 which provides for 
amendment of the pleadings is as fol 
lows :— 

“The Court may at any stage of the 
proceedings allow either party to alter 
or amend his pleadings in such manner 
and on such terms as may be just, and 
all such amendments shall be made as 
may be necessary for the purpose of 
determining the real questions in con- 
troversy between the parties.” 

The power of the court to allow 
amendments is discretionary and it is to 

e used judicially on a consideration of 
the facts and circumstances of each case. 













up a ‘new case’ or a ‘new cause of ac 
tion’ by the addition of fresh allegations, 
averments or reliefs are not allowed, 
particularly when the suit on the said 
new case or new cause of action is bar- 
red, or introduction of the said materials 
works out to the prejudice of any right 
acquired by any party by lapse of time 
due to the late filing of the amendment 
petition. 

6. It is now well settled that the ex 
pression ‘cause of action’ in all cases does 
not mean every fact which it is material 
to be proved to entitle the plaintiff to 
succeed, for if that was so, no material 
fact ever could be amended or added by 
way of amendment. The expression ‘new 
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cause of action’ generally means ‘a new 
claim made on a new basis constituted 
by new facts’. ‘New case’ implies ‘new 
set of ideas’ which were not at all pre- 
sent in the old case and cannot be con 
strued or envisaged from the facts and 
averments presented at the earlier stage. 
In this comection the majority decision 
on this point in the case of A. K. Gupta 
& Sons Ltd. (AIR 1967 SC 96) should be 
profitably quoted :— 


“The general rule, no doubt, is that a 
party is not allowed by amendment to set 
up a new case or a new cause of action 
particularly when a suit on new case or 
cause of action is barred. Weldon v. Neal, 
(1887) 19 QBD 894. But it is also well 
recognised that where the amendment 
does not constitute the addition of a new 
cause of action or raise a different case 
but amounts to no more than a different 
or additional approach to the same facts, 
the amendment will be allowed even 
after the expiry of the statutory period 
of limitation. See Charan Das v. Amir 
Khan, 47 Ind App 255: AIR 1921 PC 50 
and L. J. Leach and Co, Ltd. v. Jardine 
Skinner and Co., ‘1957 SCR 488: AIR 
1957 SC 357.” 


“9. The expression “cause of ac- 
tion” in the present context does not 
mean “every tact which it is material to 
be proved to entitle the plaintiff to “suc 
ceed” as was said in Cooke v. Gill (1878) 
8 CP 107 (116), in a different context, for 
if it were so, no material fact could ever 
be amended or added and, of course, no 
one would want to change or add an im- 
material allegation by amendment. That 
expression of the present purpose only 
means a new claim made on a new basis 
constituted by new facts. Such a view 
was ‘taken in Robinson y. Unicos Pro- 
perty Corporation Lid., (1962) 2 All ER 24, 
and it seems to us to be the only possible 
view to take. Any other view would make 
the rule futile. The words “new case” 
have been understood to mean “new set 
of ideas”. Dornan v. J. W. Ellis and Co. 
Ltd., (1962) 1 All ER 808. This also seems 
to us to be a reasonable view to take. 
No amendment will be allowed to intro- 
duce a new set of ideas to the prejudice 
of any right acquired by any party by 


» 


lapse of time. 


In Ganesh Trading Companys case 
(AIR 1978 SC 484) their Lordships have 
said that a. cause of action is constituted ` 
by the whole or bundle of essential 
facts whick the plaintiff must prove be 
fore he can succeed in his suit. 
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In the case of Laxmidas (AIR 1964 SC 
Il at p. 17) it has been observed :— 


XX xk xx leave to amend 
under O. 6, R. 17 of the Code will 
ordinarily be refused when the effect of 
the amendment would be to take away 
from a party a ee right which had ac- 
crued to him by lapse of time. But this 
rule can apply only when either fresh 
allegations are added or fresh reliefs 
sought by way of amendment. Where, for 
instance, an amendment is sought which 
merely clarifies an existing pleading and 
does not in substance add to or alter it, 
it has never been held that the question 
of a bar of limitation is one of the ques- 
tions to be considered in allowing such 
clarification of a matter already contain- 
ed in the original pleading. xx xx xx” 

In Ganesh Trading Company’s_ case 
(supra) the Supreme Court has gone to 
the extent of saying that by amendment 
even a new cause of action can be per- 
mitted to be added under certain circum- 
stances and conditions. Their Lordships 
say :— 

“Defective pleadings are generally cur- 
able if the cause of action sought to be 
brought out was not ab initio completely 
absent. Even very defective pleadings 
may be permitted to be so as to 
constitute a cause of action where there 
was none, provided necessary conditions, 
such as payment of either any , additional 
court-fees which may be payable, or of 
costs of the other side, are complied with. 
It is only if lapse of time has barred the 
remedy on a newly constituted cause of 
action that the courts should ordinarily 
refuse prayers for amendment of plead- 

S 


Tt kasaio been had ir at casa take 


“It is true that if a plaintif. seeks to 
alter the cause of action itself and to in- 
troduce indirectly, through an amend- 
ment of his pleadings, an entirely new 
or inconsistent cause of action, amounting 
virtually to the substitution ‘of a new 
plaint or a new cause of action in place 
of what was originally there, the court 
will refuse to permit it if it amounts to 
depriving the party against which a suit 
is pending of any right which may have 
accrued in its favour due to lapse of time. 
But, mere failure to set out even an es- 
sential fact does not by itself constitute 
a new cause of action.” 

In Iswardas’s case (AIR 1979 SC 551) it 
has been held that :— 

“If the necessary material on which 
the plea arising from the amendment may 
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be decided is already there, the amend- 
ment may be more readily granted ‘than 
otherwise.” 

In view of the above position of law 
regarding amendment of pleadings, it is 
now to he seen whether amendment of 
the plaint prayed for by the plaintiffs 
can be allowed or not at this stage. 

7. The prayers in the suit are (i) for a 
decree declaring and directing the dele- 
tion and expunction of Cl, 14 from the 
agreement dated 2-1-1974, which purports 
to authorise the Board to make unilateral 
revision of tariff; (ii) for a decree of in- 
junction restraining the opposite party 

o. 1 from charging higher tariff than the 
contracted rate and (iii) for granting other 
consequential reliefs and costs as may be 
deemed proper in the facts and circum- 
stances of the case. Apart from the frills 
and outfit, the main theme in the plain- 
tiffs’ case, as gathered from the whole 
bundle of essential facts stated in the 
plaint, is that Cl. 14 of the agreement is 
not binding on the plaintiffs; it does not 
entitled the defendant to charge higher 
tariff; and that the defendant cannot 
charge tariff higher than the contracted 
rate at which electric power had been 
agreed to be supplied to the plaintiffs. 
Various grounds, basis, pleas and mate- 
rials are pleaded and averred in support 
or in respect of the said subject matter 
and main topic of the suit, and the plaint 
runs into 86 paras. 

8.. In Para. 2 of the amendment peti- 
tion it has been specifically averred :— 


“That the plaintiffs have made all 
necessary and relevant averments in the 
plaint on the basis whereof they seek the 
reliefs.” 

In Para. 8 thereof it is stated :— 


“The averments and facts mentioned in 
the plaint do also entitle them to ap 
proach the matter from various stand- 
aa That the stand already taken by 

em also needs amplification. That the 
plaintiffs therefore state and indicate 
their further approaches from various 
other stand-points and amplification of 
the stand already taken by way of incor- 
poration. xx xx xx by way of amendment.” 


9. Mr. Rath, the learned counsel for 
opposite party No. 1, has very fairly con- 
ceded atthe hearing of this revision that 
the plaintiffs’ prayer so far as it relates to 
the addition of the expression ‘or other- 
wise” at the end of para. 18 and the fol- 
Jowing portion out of the long paragraph 
sought to be incorporated in the plaint at 
the end of Para. 35, may be allowed:— 
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“xx xx xx In still further alternative 
and‘ without prejudice in view -of the 
‘agreement entered into by and between 
the parties hereto on 1-174, Cl. 14 was 
accepted only on the condition that the 
laintiff would separately write to the 
vernment to examine the validity of 
this clause from legal and other points 
of view. Pursuant thereto the plaintiff 
wrote to the Government by its memoran- 
dum dated 8th Jan. 1974 and the Govern- 
ment having taken a decision and/or ex- 
ressed its views thereupon as per the 
etter and/or order dated 22-2-1974, it is 
not possible or permissible or lawful for 
the defendant to rely on Cl. 14 of the 
said agreement any er. The matter 
was left to the Government and once the 
Government intimated its views and/or 
decision as indicated in the said letter/or 
order dated 22nd Feb. 1974 the matter 
was at an end could not be reopened in 
any way whatsoever. In still further al- 
ternative and without prejudice the ac 
ceptance of the said Cl. 14 in the said 
agreement was neither final nor absolute 
but was subject to the condition as agreed 
to by and between the parties hereto on 
1-1-74 that the Government would exam- 
ine the validity of the said clause from 
the legal and other points of view and 
ive its decision. The Government 
uly examining all aspects of the matter, 
however, decided to delete Cl. 14 from 
the said agreement. In the premises, Cl. 14 
stands deleted and/or expunged.” 


But the prayer for incorporation of the 
other portion of the said para. in the 
plaint is opposed by Mr. Rath. The other 
portion is as follows :— 


‘The plaintiff in any event states that 
in view of the several promises made by 
the defendant the latter is estopped from 
enforcing the said Cl, 14. In the alterna- 
tive and without prejudice the said cl. 14 
is uncertain, vague and as such void. 
In the further alternative and without 

rejudice the said Cl, 14 is contrary to 
the main intention of the parties hereto 
as gathered from the surrounding circum- 
stances and the said agreement dated 2nd 
pa 1974 and particularly Cl. 18 thereof. 
en there is an inconsistency between 
the manifest intention of the parties as 
envisaged in Cl. 18 of the said agreement 
and the effect of Cl. 14 thereof, then the 
said manifest intention in Cl. 18 has to 
and must prevail. As such Cl. 14 should 
_ be deleted and/or expugned. In still fur 
` ther alternative and without prejudice 


- Cl. 14 of the said agreement dated 2-1-74 


“being in the. standard printed form which 
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' poration of the rest has: 


AER. 
was put forward. for the plaintiff's, signa- 
ture it ‘cannot override thé main object 
and intention of the transaction as dis- 
closed by the terms specially agreed in 
Cl. 18 thereof. In the premises. Cl, 14 of 
the said agreement has to and must be 
rejected so as to ensure that the main 
object of the transaction is achieved. In 

ill further alternative and without pre- 
judice. Cl. 14 of the said agreement lacks 
mutuality and as such void., - 

XX XX XX xx XX 

(The portion not objected to is quoted 
above). 

Alternatively and without prejudice if 
it be held that Cl. 14 is not deleted or 
expunged then there is no decision nor 
examination of Cl, 14 as aforesaid by the 
Government yet; as a result whereof Cl. 14 
has not come into effect or operation. In 
other words, there was an escrow accord- 
ing to which Ci. 14 was not to take effect 
until the fulfilment of a condition namely 
examination by the Government as afore- 
said and its decision thereafter. The said 
condition not having been fulfilled, Cl. 14 
cannot and must not take effect. In any 
event and without prejudice, the rt 
ed power of revision of rate has been er- 
ercised by the defendant arbitrarily or un- 
reasonably or an extraneous or irrelevant 
grounds and as such the purported revi- 
sion of rates by the defendant is bad and 
illegal. The nature of the arbitrariness or 
unreasonableness will appear from the 
fact that by the purported revision the 
rates have been increased by 4 times from 
3 paise to 12 paise although the agree- 
ment dated 2-1-1974 had a special clause, 
being Cl. 18 thereof reducing rates which 
was the manifest intention of the parties. 
In still further alternative and without 
prejudice if Clause 14 of the said agree- 
ment is to remain at all it must be con- 
fined to a period other than the one 
covered by Cl. 18 thereof that is to say 
the power under Cl. 14 can be exercised 
only after the initial period of 15 years 
has elapsed.” 


tially changing the character or identity 
of the suit. On a careful perusal of th 
said portion along with the averments in 






the plaint it is seen that, except the 
inco 


een made -fo 


» 
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{Stated in the ‘original plaint, and/or to 
meet exact situations arising out of the 
cause of action pleaded in the suit and/ 
or to buttress or an the attack 
made against CI. 14 in the contract, which 
is the main theme and refrain of the suit. 
‘the same also does not in substance or 
in effect alter in any manner the cause of 
action or introduce any new or incon- 
sistent cause of action amounting to the 
substitution of a new cause of action in 
place of what was originally there or 
cause any addition thereto. No fresh 
claims or reliefs are sought for by the 
same. The averments therein are not 
more than a different, additional or fresh 
approach to the main and essential sub- 
Po matter pleaded in the original plaint. 

e incorporation of the said portions in 
the plaint would be necessary for the pur- 
pose of determining all real questions in 
contraversy between the parties. That be- 
ing so, merely because the above avern- 
ments were not made in the original 
plaint, may be due to mistake, negligence 
or inadvertence of the plaintiffs or their 
‘counsel, the amendment prayed for can- 


‘not be refused unless the defendant is 


able to show that the plaintiffs’ present 
move is mala fide or that it will cause 
irreparable damage or injury to the de- 
fendant which cannot be compensated 
by costs. The power to grant amendment 
‘of the pleadings is intended to serve the 
ends of justice and it is not governed by 
any narrow or technical limitations. In 
Manoharlal’s case (AIR 1969 SC 1267) it 
has been held in Para. 5 that— 


“5, xx xx xx xx Rules of procedure are 
intended to be a handmaid to the ad- 
ministration of justice. A party cannot be 
refused just relief merely because of some 
mistake, negligence, inadvertence or even 
infraction of the rules of procedure. The 
Court always gives leave to amend the 
pleading, of a party, unless it is satisfied 


that the applying was acting mala 
fide, or thet by his blunder he had caus- 
ed injury to his opponent which may not 
be compensated for by an order of costs. 


_ However, negligent or careless may have 


been the first omission, and, however 
late the proposed amendment, the amend- 
ment may be allowed if it can be made 
‘without injustice to the other side.” 

As no new case or fresh cause of action 
is made out by the proposed amendment 


_, barring the last sentence, no cause „tor 
„affecting any right acquired by lapse. of 


i 
* 
r 
à 


-time or. of ee damage or injustice 


, can be pleaded against. the same. 
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1i. My decision reported. in 1979 (1) 
Cut WR 85 and the decision of Mohanti, 
J. in AIR 1976 Orissa 216 referred to by 
the court below in the impugned judg- 
ment are not at all applicable to the facts 
of this case. In the first case the effect of 
the proposed amendment was to alter the 
cause of action and gave rise to an en 
tirely new or inconsistent cause of action 
amounting virtually to the substitution 
of a new plaint on a new cause of action 
in place of what was there in the origi 
nal plaint. In the second case, the pro 
posed amendment had the effect of alter- 
ing the very foundation of the claim and 
thereby introducing a distinct and’ sepa- 
rate cause of action converting the suit 
into another of a totally different charac- 
ter necessitating a fresh trial from the 
beginning. As the facts and premises on 
which the said decisions were given are 
entirely different from those in the pre- 
sent case, those decisions are of no avail 
or effect for this case. 


12, On a careful perusal of the peti- 
tion for amendment and the originali 
plaint, I am satisfied that except the last 
sentence in the above-quoted long para 
graph the rest of the T aioa amend- 


ment cannot be reject 


13. The last sentence in the said para. 
as quoted above,.is absolutely new to the 
original plaint in purport, stance, con- 
text and content. The idea contained in 
the said sentence is not contained in the 
original plaint. There is nothing in the 
plaint on which the particular plea as 
taken in the said sentence can be agitat- 
ed, supported or pleaded. That being so, 
the inclusion of this sentence in the plaint 
at this stage may be viewed as equiva- 
lent to an introduction of a new case or 
a new cause of action. On the above con- 
sideration I am not inclined to allow in- 
corporation of this sentence in the plaint. 






14. The proposed amendment in its 
entirety is also opposed by Mr. Rath on 
the ground of delay. The suit was filed 
in Aug., 1976 and the application for 
amendment of the plaint was filed in the 
trial court for the first time on 16-8-79. 
The Supreme Court by its order dated 
19-4-79 has directed the suit to be dis- 
posed of within six months, i, e. by 19-10- 
79. Considering the above facts, there is 
no doubt that the amendment petition 
has been filed at a very belated stage. 
But in view of the nature and valuation 
of the suit (rupees one lakh), the financial 


-and other implications involved on the 
. decision thereof; the stance taken by the 
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parties in the suit and the connected pro- * 


ceedings; the nature of the amendment 
Popo to be allowed, and the facts 

at the hearing of the suit has not start 
ed yet and there is still 14% months’ time 
to dispose of the suit, I am not inclined 
to disallow the amendment to the above 
effect on the sole ground of delay, since 
such a course of action, in the facts and 
circumstances of the case, will not be, in 
my view, in the best interest of justice. 
Of course, for the inconvenience and ex- 
Reade caused to the defendant due to the 

elayed filing of the amendment petition, 
the plaintiffs must pay compensatory cost 
to the defendant as ordered below. 


15. On the above considerations, the 
impugned order is set aside; the propos- 
ed amendment, except the last sentence 
thereof, is allowed and be incorporated 
in the plaint as prayed for on condition 
that the plaintiffs pay Rs. 1000/- (one 
thousand) to the defendant as compensa- 
tory costs within the 6th of this month, 
failing which this Revision shall stand 
dismissed without further reference to 
the Bench, and the impugned order re- 
jecting the prayer for amendment shall 
stand unaffected. 


16. As the Supreme Court has direct- 
ed the final disposal of the suit by the 
trial court by 19-10-79, the plaintiffs shall 
file the consolidated plaint in the trial 
court by the 6th Sept., 1979 after serving 
an advance copy thereof on the defen- 
dant or its counsel. The defendant must 
file its written statement by the 17th 
Sept., 1979 at the latest on serving an ad- 
vance copy of the same on the plaintiffs 
or their counsel. Both the parties are 
hereby directed to appear before the trial 
court on 6-9-79, and the court, on that 
day, shall fix the dates for framing of the 
issues and hearing of the suit, and it shall 
strictly adhere to the said dates. While 
fixing the above date, the court must keep 
in view the direction of the Supreme 
Court that it has to dispose of the suit by 
19-10-1979. The counsel appearing for 
both the parties have stated before me 
that they would co-operate with the trial 
court in all a and in all possible 
manner to enable it to dispose of the 
suit within the time fixed by the Supreme 
Court. This case shall take precedence 
over all other matters in the court below. 


17. The Revision is partly allowed on 
the above mentioned conditions. 


The L. C. R. be sent back immediately. 
Order accordingly. 





Narayan v. Abhimanyu 


A. Í. R. 
AIR 1980 ORISSA 118 
S. ACHARYA, J. 
Narayan Chandra Sahu, Appellant v. 


Abhimanyu Sahu, Respondent. 


Misc. Appeal No. 114 of 1979, D/- 
6-9-1979. 


Civil P. C. (5 of 1908), O. 40, R. 1 —. 
Suit for partition of joint family property 
= Appointment of third party as receiver 
for a portion of property pending suit is 
not justified. 

Where during the pendency of a suit 
for partition of joint family properties, 
certain allegation regarding improper 
maintenance of some houses and rooms 
and misappropriation of rents thereof 
were made against the appellant who was > 
looking after the said houses and conse 

uently the court below had ac ported a 
third party as receiver for collection of 
rents etc. of the said properties, it was 
held in appeal, on consideration of the 
facts of case, that the Court below was 
not justified in appointing a third party 
as receiver of that property during the 
pendency of partition suit between the 
parties as that would cause unnecessary 
inconvenience, worry and embarrassment 
to the appellant not called for in the facts 
and. circumstances of the case. 

(Paras 2 and 3) 


Held, further, that it was just and pro- 
per to appoint the appellant as receiver 
of the said property subject to certain 
conditions regarding furnishing of secu- 
rity to the satisfaction of the Court and 
furnishing of accounts of income from 
the said property. (Para 4) 


P. Kar and J. Sahu, for Appellant; 
R. Ch. Mohanty, D. S. Mohanty and 
Siddharth Mohanty, for Respondent. 


JUDGMENT :— This appeal has been 

referred against the order of the court 
below appointing a third party receiver in 
respect of A 0.43 decimals of land in the 
Chandbali town out of the entire suit pro- 
perty. The Tahsildar, Chandbali has been 
appointed as the receiver of the said 
property and he has been authorised to 
collect rent from the tenants in the differ- 
ent houses and rooms on the said plot of 
land from the Month of June, 1979 and 
to deposit the same in the Nizarat of the 
court below at his convenience under 
intimation to that court every Month. 


2. The suit between the parties is a; 
suft for partition of the joint family pro-! 
perties. Undisputedly, the defend-{ 
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ant no. I, the appellant herein, is occupy- 
ing a house on the said plot and is stay- 
ing there with his family. It is also not 
disputed that some tenants have been 
inducted by the appcllant in the other 
houses and room on the said plot of land 
and that the appellant has been collect 
ing rent from the said tenants. 


3. In the petition under O. 40, R. Ł, 
C. P. C. in the court below it was 
alleged by the respondent that the appel 
lant was not maintaining the said houses 
properly and that he was misappropriat- 
ng the entire monthly rent of Hs. 860/- 
collected by him from the tenants. The 
Parties at frst examined witnesses and 
adduced documentary evidence to buts 
tress their respective cases on the above 
matter. Ultimately, the court below by 
its order dated 3-5-79 directed the Tah- 
sildar, Chandbali to hold a local inspec- 
tion personally to ascertain the actual 
facts and the amount of rent which was 
being realised by the gi hance from the 
tenants, and to submit his report to that 
effect. The Tahasildar, Chandabali by his 
report dated 18-6-79 reported that the 
appellant was collecting only Rs. 440/- 
towards house rent from the different 
tenants in the houses and rooms on the 
said plot of land as stated by the appel- 
lant and not Rs. 860/- as alleged by the 
respondent. He also mentioned in that 
report that the rent collected by the ap- 
pellant appeared to him to be reasonable 
in view of the conditions of the said 
houses; and that the houses were being 
repaired erage by the appellant. As 
the appellant admittedly is in possession 
of a house on the said plot of land and 
is living there with his ily members, 
he had inducted the tenants in the other 
houses and rooms on that plot and till 
late was realising rent from the said ten- 
ants and repairing those houses regularly, 
the court below was not justified in ap- 
pointing a third party as receiver of that 
plot of land during the pendency of the 
partition suit between the parties, as that 
would cause unnecessary inconvenience, 
worry and embarrassment to the appel- 
Jant, not called for in the facts and cir- 

umstances of the case. 


On a consideration of the facts and 
circumstances of this case, I deem it just 
and proper to appoint the appellant, de- 
fendant Ne. 1 in the suit, as receiver of 
the said property. l 
4. The appellant and the respondent 


have each a share in mal propa and in 
the income therefrom: e appellant as 
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it appears from the report of the Tahasil- 
dar, is spending money for repairing the 
houses on that plot of land. Considering 
the facts and circumstances of the case, 
I hereby direct that the appellant, while 
acting as receiver of the said property 
shall furnish proper security to the satis- 
faction of the court below to the extent 
of Rs. 8000/- ee thousand) only per 
bie by the end of December every year 
eginning from this year, till the disposal 
of the suit. The appellant shall furnish 
accounts to the court below regarding the 
income from the tenants and expenses to- 
wards repairs of the houses, and that will 
be taken into consideration in the final 
decree proceeding. On failure to comply 
with any of the above conditions the 
order appointing the appellant as receiver 
the said property shall stand auto- 
matically vacated, and the respondent 
shall be free to move the court below to 
appoint any other suitable person as the 
receiver of the said property. 


5. The order of the court below is set 
aside and the appellant is hereby ap- 
pointed receiver of the said property on 
the terms and conditions as stated above. 


6. The appeal is allowed, but in the 
circumstances without costs. 


7. The hearing of the suit be ex- 
pedited. 
8. The L. C. R. be sent back imme- 


diately. 
Appeal allowed. 


AIR 1980 ORISSA 119 
S. ACHARYA, J. 


The Executive Engineer, Rural En- 
gineering Division, Cuttack West, Cuttack, 


ppellant v. Surendranath Kanungo, 
Respondent. 
Misc. Appeal No. 22 of 1979, D/- 
10-9-1979.* 


Arbitration Act (1940), Ss. 29 and 19 
~- Civil P, C. (1908), S. 34 — Power of 
Arbitrator to award interest — Scope — 
Arbitrator can call into aid principles of 
S. 34, C. P. C. for awarding interest, 


Unless there is specific clause in the 
agreement prohibiting award or interest, 
the Arbitrator has jurisdiction to grant in 
terest on the principal amount awarded by 

im on the different items of claim re- 
ferred to him for arbitration. The natural 


*(From order of R. S. P. Patnaik, Sub. J., 
Cuttack, D/- 30-10-1978. y 


JW/JW/F28/79/AS/LGC 


eonception of the word ‘iiterest’ is the . 


_ ordinary or normal: profit which the per 
gon entitled to the principal money might 
have made if he had the use of the sai 
money, or his expected Joss under usual 
or ordinary circumstances due to the 
non-payment of the same at th- proper 
time. Apart from the express provisions 
for payment of interest ia different sta- 
tutes or in the contracts between the par- 
ties, interest can be directed to be paid 
in an arbitration proceeding on ex gratia 
basis by way of compensation for the 
deprivation of the use of the principal 
amount. If interest can be awarded by 
the Arbitrator on that basis in order to 
compensate the loss suffered by the man 
entitled to the principal amount due to 
deprivation of the use of the said amount, 
there is no reason why the Arbitrator 
cannot on the same principle grant fu- 
ture interest from the due date till its 
realisation. True it is that provision of 
Sec. 84, C. P. C. is not applicable to the 
proceedings before the Arbitrator but 
there is nothing wrong for the Arbitrator 
to call into aid the principles of that sec- 
tion for awarding interest, especially 
when one of the dispute referred to him 
for adjudication relates to payment of 
interest. Case law discussed. 

(Paras 5, 6) 


Cases Referred: Chronological Paras 
1979) 47 Cut LJ 472: AIR 1980 Ori 74 5 
(1979) 48 Cut LT 505 

AIR 1978 Ori 121 
ILR (1977) Cut 664: 1977 Tax LR 1228 


(Orissa) 
rg C. R. No. 159 of 1976 (Ori) 


Cth 


1974) 2 Cut WR 917 

1978) 87 ITR 686:1972 Tax LR 1082 
(Ker) 

(1971) 87 Cut LJ 987 

1970 SCD 580 

AIR 1967 SC 1080: 1967 AH LJ 360 

AIR 1967 SC 1082: 1967 All LJ 419: 
(1951) 1 KB 240 5, 6 

(1929) 14 Tax Cas 580: 45 TLR 581, Simp- 
son v. Maurice’s Executors 5 

(1924) 8 Tax Cas 595, Commr. Inland 
Revenue v. Ballantine 5 
D. P. Mohapatra, Addl. Govt. Advocate, 

i Appellant; R. Mohanty, for Respon- 
ent. 
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PAT :— This is an 
u/s. 39 (1) of the Arbitration Act 
inafter referred to as the ‘Act’) against 
the order passed by the learned Subordi- 
peed Judge, Cuttack in T. S. No. 229 of 


9. The Arbitrators award in respect 
ef certain disputes between the parties 


appeal 
ere” 
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was submitted to the -court below. to: 
make the same. a rule of the court. The: 
award was challenged u/s. 80 of the Act: 
in the court below by the appelant- 
herein. The court below, on rehearing both 
the parties, has partly allowed the ob- 
fection by ony scaling down the rate of 
interest awarded by the Arbitrator from 
12 per cent to 6 per cent per annum and 
has dismissed the other objections 
against the award. 


8. It was urged by Mr. Mohapatra, 
the learned counsel for the appellant, 
thet the court below acted illegally in 
not appreciating the contention of the 
appellant that as the items of claim on 
which the award was passed were all in 
respect of extra work done by the respon- 
dent-contrator, the claims on those items 
were beyond the scope and ambit of the 
arbitration Clause 28 of the agreement 
betwzen the parties, and hence the Arbit- 
rator had no jurisdiction to pass any 
award in respect of the same, and so the 
award in respcet of the said items of 
claim was illegal, without any force of 
Jaw, and could not be given effect to. It 
was further contended that the grant of 
interest by the Arbitrator, in the absence 
of specific claim to that effect, was illegal 
and without jurisdiction and so the court 
acted illegally in directing payment of 
interest in the decree passed By it, 


4 The court below has overruled 
the appellant’s objections against the 
Arbitrators award which relates to the 
items of claim regarding the work done 
by the contractor on the ground that the 
award on the face of it does not show 
that the appellant’s objections against 
these claims were not considered, or that 
the Arbitrator in any way violated the 
princi les of natural justice or miscon- 

ucted himself while conducting the 
arbitration proceeding, or that the arbit- 
ration proceeding was any way vitiated. 
The apige order shows that the 
award so far as it relates to the claim 
items Nos. 1], 18, 19, 20 and 21 was not 
challenged by either party in the court 
below. The court below has also held that 
the claims in respect of items 1, 2, 8, 6,. 
7, 9, 12, 14, 15, 16, 17, 22 and 28 arise out, 
of the work for the execution of which 
Agreement No. F/2 of 1972-73 was 
exezuted by both the parties. The -appel- 
lant’s objection against the award in re- 
spect of these items on the ground of im-' 
proper assessment of evidence was right` 
y dismissed by the court below, as the, 
court was not to act as an appellate court: 
in such matters. The court below also 


finds -that the objections against the Ar~ 
bitrator’s award in-respect of the aforesaid. 
items are not. well founded-or based on. 
any good ground on which the same cai’ 
be legally challenged. Nothing substantial 
is urged on which the award in respect 
of these items or the order of the court 
below in this connection can any way he 
interfered with. It is now also well set 
tled by a series of decisions of this Court 
that disputes regarding claims made in 
respect of extra work done in connection 
with the main work entrusted to the con- 
tractor under the arbitration agreement 
can be referred to and settled by arbitra- 
tion as per Cl. 12 read with Cl. 28 of such 
agreements (See the decisions in C. R. 

os. 8 and 10 to 16 of 1979, Reported in 
(1979) 48 Cut LT 505 and C. R. No. 159 
of 1976 of this Court). Thus the appel- 
lant’s objection against the award on this 
score is without any weight or substance. 


8. It is next contended by Mr. Moha- 
atra, the learned counsel for the appel- 
lant, that there is nothing in any rele- 
vant statute or contract enabling the 
Arbitrator to grant interest on the princi- 
pal amount, and so his direction to that 
effect in the award is without jurisdiction 
and hence the decree for payment of 
interest is illegal and has to be set aside. 
It is now well settled by a series of deci- 
sions of this and of the Supreme Court 
_ that, unless there is specific clause in the 
agreement prohibiting award of interest, 
the Arbitrator has jurisdiction to grant 
interest on the principal amount awarded 
by him on the different items of claim 
referred to him for arbitration. (See Firm 
Madanlal Roshanlal v. Hukumchand Mills 
Ltd. (AIR 1967 SC 1030); Union of India 
V. Bungo Steel Furniture (P) Ltd. (AIR 
1967 SC 1082); M/s. Ashok Construction 
Co. v. Union of India (1970 SCD 530; 
State of Orissa v. Govinda Choudhury 
Ss Cut LT 937); State of Orissa v. 

ovinda Choudhury & Sons (1974 (2) Cut 
WR 917); Executive Engineer v. Sankar 
Maharana (AIR 1978 Orissa 121); and 
Executive Engineer v. D. N. Senapati 
( (1979) 47 Cut LT 472) ). The natural con- 
ception of the word ‘interest’ is the ordi- 
mary or normal profit which the person 
entitled to the principal money might 
Ihave made if he had the use of the said 
) , or his expected loss under usual 
or ordinary circumstances due to the non- 
payment of the same at the proper time, 
Apart from the express provisions for 
payment of interest in different statutes 
ior in the contracts between the parties, 
interest can be directed to be paid in an 
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arbitration proceeding on ex peip basis 
by way’ of. compensation for the depriva:} 
tion of the use of the principal amount., 
This principle has been adopted by the 
Kerala High Court in.the.case reported 
in Commr. of Income-tax, Kerala v. Peri- 
var and Pareekanni Rubbers Ltd. (1973- 
87 ITR 666); Commrs. of Inland Revenue 
v. Ballantine (1924-8 Tax Cases 591); 
Simpson v. Maurice’s Executors (1929) 14 
Tax Cases 580; and b is Court in 
Messrs Govinda Choudhury & Sons v. 
Commr. of Income-tax, Orissa (ILR (1977) 
Cut 664). In view of the above well set- 
tled law on this point, the jurisdiction of 
the arbitrator to award interest cannot 
be questioned. 


6. It is then contended by Mr. Moha- 
patra that if at all it is decided that the 
Arbitrator has jurisdiction to grant inte- 
rest, then he can grant only pendente lite 
interest, as decided in Firm Madanlal 
Roshanlal v. Hukumchand Mills Ltd. 
AIR 1967 SC 1030), or interest from the 

ate of the award to the date of the de- 
cree, as decided in Union of India v. 
Bungo Steel Furniture (P) Ltd. (AIR 1967 
5C 1082), but he cannot grant future inte- 
rest as has been done in the present case. 
I do not see any substance in this conten- 
tion either. Award of interest by the Ar 
bitrator can be made on ex gratia basis 
7 way of compensation as stated earlier. 

interest can be awarded by the Arbi- 
trator on that basis in order to compen- 
sate the loss suffered by the man entitled 
to the principal amount due to depriva- 
tion of the use of the said amount, there 
is no reason why the Arbitrator cannot 
on the same principle grant future inte- 
rest from the due date till its realisation. 
True, itis that provision of S. 84 C. P. C. 
is not applicable to the proceedings be- 
fore the Arbitrator but there is nothin 
wrong for the Arbitrator to call into ai 
the principles of that section for awarding 
interest, especially when one of the dis- 
putes referred to him for adjudication 
relates to payment of interest (See M/s. 
Ashok Construction Co. v. Union of India 
oad SCD 580); Union of India v. Bungo 
teel Furniture (P) Ltd. (AIR 1967 SC 
ao) and (1951-1 210). In the case on 
hand the respondent had demanded 
under Item No. 28 of his claim, payment 
of interest on the principal sum to be 
awarded on the other items of his claim. 
from the due date „till its payment. A 
court of law in a suit on a similar sub- 
ject matter can grant a decree for inte. 
rest for the above period. That being’ so, 
the Arbitrator was within his jurisdiction 
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to direct payment of interest for the 
aforesaid period, which includes future 
interest. Even without such a prayer also 
the Arbitrator can grant reasonable inte 
rest, as he deems fit on the facts and cir 
cumstances of the case, for the said 
period, after giving an opportunity of 
hearing to both the parties on this aspect 
of the matter. (See Union of India v. 
Bungo Steel Furniture (P) Ltd. (supra)). 

There is nothing in the decisions in 
Firm Madanlal Roshanlal v. Hukum- 
chand Mills Ltd. (AIR 1967 SC 1030) or 
Union of India v. Bungo Steel Furniture 
(P) Ltd. (AIR 1967 SC 1082) (referred to 
by Mr. Mohapatra) to counter the above 
view taken by me on this point. In the 
case of Union of India v. Bungo Steel 
Furniture (P) Ltd. the specific objection 
before the Supreme Court against the 
award was that the “Arbitrator had no 
power to award interest during the pend- 
ency of the suit,” and in answering that 
question their Lordships held that , the 
Arbitrator had power to grant pendente 
lite interest. In the second case the speci- 
fic question raised was whether the Ar 
bitrator had or had not the authority to 
award interest from the date of the 
award to the date of the decree, and 
their Lordships answered that question 
in the affirmative. Their Lordships in 
both the cases did not say that the Ar 
bitrator had no authority to grant future 
interest on the principal amount, ‘nor 
were they called upon to decide that 
question. So those two cases are of no 
avail or consequence to decide the ques- 
tion raised by Mr. Mohapatra in this 
case, 

On the above reasons and considera- 
tions, I do not find any merit in the above 
mentioned contentions of Mr. Mohapatra. 

7. The impugned judgment is not as- 
sailed by the appellant on any other 
ground. The appeal accordingly is dis- 


missed. 
8. The respondent has filed a cross- 


piece against the order of the court 
below scaling down the interest awarded 
by the Arbitrator at the rate of 12 per 
cent per annum to 6 per cent per annum 
on the principal amount awarded on 
Items 1 to 22 of the claim and also on 
the security deposits. The court below in 
scaling down the interest on the princi- 
pal amount from 12 per cent to 6 per cent 
states that though the provisions of S. 34 
C. P. C. do not in terms apply to the 'ar- 
bitration proceedings, the principles 
underlying the said section and the’ rate 
of interest fixed therein should better be 
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followed by the Arbitrator. On that basis 
the court below has directed payment of 
the principal amount as well as future 
interest at the rate of 6 per cent per 
annum. It is expected that the rate of 
interest provided in S. 84 C. P. C. has 
been fixed on a consideration of various 
different aspects, and so one should not 
differ from the said rate fixed u/s. 34 
without any definite data or basis for the 
same. It is also common knowledge that 
the nationalised Banks do not offer inte 
rest at the rate of 12 per cent per annum 
on deposit for 4 or 5 years. Considering 
the same, the order of the court below 
for the payment of interest at the rate of 
6 per cent per annum is confirmed. 


9. In the circumstances the appeal 
and cross-appeal both are dismissed with- 


out costs. 
Appeals dismissed. 





AIR 1980 ORISSA 122 
S. K. RAY, C. Jf. AND N. K. DAS, J. 
Prakash Chandra Sahu and others, 
Petitioners v. Managing Director, O. R. T. 
Co. and others (In All}, Opposite Parties. 


©. J. Case Nos. 1660, 1661 etc. of 1978 
and 8, 18, 38 etc. of 1979, D/- 17-7-1979. 


(A) Motor Vehicles Act (1939), S. 68-A 
(b) (iv) — State Transport Undertaking — 
Articles of Orissa Road Transport Com- 
pany — Under Art. 107 (A) any directive 
or instructions from Governor of Orissa 
in regard to the finance and conduct of 
the business and affairs of the Company 
is binding on the Company — O. R. T. 
Company is, thus, fully controlled by 
Orissa State Government — Hence, it 
comes within the purview of S$. 68-A (b) 
(iv) and constitutes a “State Transport 
Undertaking”. (Para 6) 


(B) Motor Vehicles Act (1939), Ss. 68-C, 
68-— — Motor Vehicles Rules (Orissa) 
(1940), Rr. 8, § — Scheme under S. 68-C 
-= Publication of — Some columns of 
Form I and H relating to matters outside 
the Scheme of R. 3 or the Requirements 
of S. 68C — Omission to give those de- 
tails — Requirements of section and rules, 
on the other hand, essentially complied 
with — Efforts of making proper repre- 
sentation or objection against nationalisa- 
tion, not frustrated ~— Scheme under 
S. 68-C would not be invalidated — Scope 
and object of S. 68-C explained. AIR 
1964 SC 962 and AIR 1967 SC.1815, Foll. 
(Para 7). 


1W/JX/E624/79/SSG 
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(C) Motor Vehicles Act (1939), Ss. 68-C, 
68-I — Motor Vehicles Rules (Orissa) 
(1940), R. 3 — Scheme for nationalisa- 
tion of certain routes — Publication of 
— Particulars regarding maximum and 
minimum number of vehicles — Supply- 
ing that information is not mandatory — 
Minimum number of vehicles to be ope- 
rated given as 3 with undertaking to put 
in more vehicles if necessary — Require: 
ments of section and rules, sufficiently 
complied with—AIR 1965 SC 991; ATR 1965 
SC 1848; ATR 1966 SC 1661; ATR 1968 SC 
1095; AIR 1966 Andh Pra 42; AIR 1968 
Mys 104 and AIR 1969 Mys 215, Foll. 

(Para 7) 

(D) Constitution of India, Art. 226 — 
New case — Writ petition against scheme 
of nationalisation under S. 68-C of Motor 
Vehicles Act ~~ Objections not raised 
under S. 68-D of the Act, could not be 
allowed to be raised in certiorari proceed- 
mgs — (Motor Vehicles Act (1939), Sec- 
tions 68-C,.68-D). (Para 7) 

(E) Constitution of India, Art. 226 — 
Finding of fact — Motor Vehicles Act 
(1939), S. 68-D — Conclusion of appro- 
lt authority that the Scheme under 

. 68-C provided for adequate, efficient, 
economical and properly co-ordinated 
transport service — This is a finding of 
fact — It cannot be interfered with unless 
it is based on no evidence or is without 
any substance. (Paras 4, 8) 


(F) Evidence Act (1872), S. 101 — Motor 
Vehicles Act (1939), S. 68-D — Approval 
of Scheme under S. 68-D Onus of 
proving that the scheme will not serve 
the public interest lies on the objectors 
— Such an onus must be discharged be- 
fore the competent authority hearing ob- 
jection under S. 68-D — Mere filing of 
objections is not enough. (Para 8) 

(G) Motor Vehicles Act (19389), S. 68-C — 
Inadequacy of service — Orissa Road 
Transport Company — Unlimited finan- 
cial backing of the State and Central 
Governments =~ Provision in approved 
scheme of increasing the number of stage 
camapi or contract carriages depending 
on public need — It cannot be a ground 
for inadequacy of service — AIR 1967 
SC 1815, Foll. (Para 8) 


(H) Constitution of India, Art. 14 — 
Motor Vehicles Act (1989), S. 68-D — 
Exemption given to holders of All India 
Tourist permits and All Orissa Tourist 
permits, while not exempting inter dis- 
trict tourist permit holders — Holders of 
All India Tourists permits operating on 
inter-State routes are categories different 
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irom tourist permit holders inside the 
State — Their operations cannot be effect- 
ed by approved scheme under S. 68-D 
without prior approval of Central Gov- 
ernment — Exemption would not be vio- 
lative of Art. 14. (Para 8) 


(1) Motor Vehicles Act (1939), Ss. 68-C, 
68-D — Fact that State Transport Under- 
taking is not possessed of sufficient num" 
ber of vehicles — It is not a relevant con- 
sideration for judging the validity of the 
Scheme. (Para 9) 


(J) Constitution of India, Arts. 226, 227 
— Natural justice — Rules of — Princi- 
les — No statutory rules said to have 
een contravened by tribunal — It is no 
ground for interference under Art. 226 or 

Art. 227. AIR 1958 SC 898, Foll. 
(Paras 10, 18) 


(K) Motor Vehicles Act (1939), S. 68-D 
— Objections under S. 68D ~~ Con- 
siderations of —~ State Government or 
Minister concerned is not enjoined to give 
detailed reasons in support of the conclu- 
sions — Failure of objectors to discharge 
the onus to prove that the Scheme is not 
a properly co-ordinated one — Minister's 
order rejecting objections could not be 
said to be without jurisdiction. ATR 1960 
SC 1073; AIR 1977 SC 24; AIR 1969 Mys 
819 and 1977 TAC 152 (All), Foll. 

(Para 11) 


(L) Motor Vehicles Act (1989), Ss. 68-D, 
68-I — R. T. A. is not a competent per- 
son to object — R. 6 of the Rules framed 
under S. 68-I providing any person or 
authority to object cannot enlarge the 
category enumerated in S. 68-D (1) — 
R. T. A. will not come within the ambit 
of the term “local authority” in Sec 
tion 68-D (1) (iii). (Para 11) 


(M) Constitution of India, Art, 226 — 
Bias — Motor Vehicles Act (1939), S. 68-D 


— Dispute between State Trans- 
port undertaking and objectors — 
State Government or any autho- 


rity authorised by it discharges only its 
statutory function — No reliable evidence 
to prove bias of Minister — Merely be- 
cause Minister concerned initiated the 
scheme, it could not be said that he pre- 
judged the matter. AIR 1960 SC 1073; 
AIR 1961 SC 82; AIR 1973 SC 974 and 
AIR 1969 Mys 215, Foll. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 SC 24 11 
1977 Transport & Ace Cas 152 (All) 1 
AIR 1973 SC 974 12 
AIR 1969 SC 198 


4 
AIR 1969 Mys 215 7, 8, 12 


` 
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.AIR 1969 Mys 319 : . jl 
AIR 1968 SC 1095 
AIR 1968 Mys 104 
AIR 1967 SC 861 
AIR 1967 SC 1815 
AIR 1966 SC 1661 
AIR 1966 Andh Pra 42 
AIR 1965 SC 991 
AIR 1965 SC 1848 
AIR 1964 SC 962 
AIR 1961 SC 82 | 
AIR 1960 SC 415 4, 
AIR 1960 SC 1078 
AIR 1958 SC 398 
1915 AC 120:111 LT 905 Local Govt. 
Board v. Arlidge 10 


. G. Rath, R. C. Patnaik, R. Mohanty, 
G. P. Mohanty, R. K. Rath, N. C. Pani- 
grehi, G. S. Sarangi, M. Mohanty, D. K. 
ohapatra, B. K. Misra, S. C. Parija, H. N. 
Mohapatra, B. N. Sahu, C. V. Murty, 
C. A. Rao and S. Misra 1, for Petitioners; 
M/s. R. K. Mohapatra and Y. S. N. Sar 
and Addl. Govt. Advocate (G. B. Patnaik), 
Advocate General and Standing Counsel 
(Transport), for Opposite Parties, 

RAY, C. J.:— This batch of writ peti- 
tions have been consolidated for hearin 
as common questions of law are involve 
These petitioners are motor bus (stage 
carriage and contract carriage) operators 
in the districts of Puri, Ganjam and Cut- 
tack in the State of Orissa. Opposite 
Party No. 1, O. R. T. Company. Berham- 
pur, Ganjam, purporting to bea State 
Transport Undertaking published nine 
draft schemes in the Orissa Gazette of 
8lst Dec., 1977 for nationalising passenger 
transport service over nine different 
routes lying wholly or partly in the three 
districts of Puri, Ganjam and Cuttack, in- 
dicated in detail in those draft schemes, 
as required under S. 68-C of the Motor 
Vehicles Act, 1989 (hereinafter referred to 
as the ‘Act’. 

Objections or representations to the 
draft schemes were invited intimating the 
intending objectors that they shall file 
their objections under S. 68-D of the Act 
before the Minister-in-charge of Trans 
port through the Secretary to Govern- 
ment of Orissa in the Transport Depart- 
ment within 30 days from the date of pub- 
lication of the draft schemes. Objections 
to these draft schemes were heard under 
S. 68-D (2) of the Act by the Transport 
Minister and the schemes were approved 
with certain modifications. The Minister 

. passed -a common order dealing with all 
nine routes which is dated 80th Oct., 1978 
-and has. been appended as an Annexure 
.. to, each’ of the writ. applications, The last 
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two paras-of the impugned order of . the 
Minister. are extracted: hereinbelow. :— > 


“21. The final schéme, as approved 
above with the modifications, be publish: 
ed under S. 69-G of the Act in the 
Orissa Gazette and it be indicated that 
the scheme will be operated and imple- 
mented from 15-12-1978. 


22. Instructions be issued that from ` 
the side of S. T. A. and R. T. A. steps be 
taken to rehabilitate the displaced opera- 
tors, if possible. Legally, however, com- 
pensation to such displaced operators on 
such conditions will have to be paid by 
the Orissa Road ‘Transport Company, 
Berhampur under S. 68-G of the Act.” 
These writ applications have been filed 
to quash the Ministers order as also the 
approved and draft schemes. 


Before the approved schemes were im- 
plemented, some of the writ applications 
were filed and status quo as prevailing 
prior to the implementation of the 
Schemes was directed to be maintained 
until further orders. The effect of this 
order was that the operation of the ap 
proved schemes by which the private bus 
operators were excluded from plying 
their buses over the nationalised routes 
was stayed. 


2. A large number of contentions have 
been advanced on behalf of the petition- 
ers who are A aici here by difer- 
ent counsel. The contentions which will 
be dealt with seriatim are enumerated 
hereinbelow: 


(1) Orissa Road Transport Company 
Limited is not a “State Transport Under 
taking” as defined in Section 68-A, Cl. (b) 
of the Act and, as such, the draft schemes 
published by it pursuant to S. 68-C of the 
Act lacks initial validity and is, thus, 
liable to be quashed. In consequence, the 
Minister's order approving the schemes 
with modifications must necessarily fail. 

(2) The draft schemes as well as the 
approved schemes are invalid. as the 
particulars required by S. 68-C and Rr. 3 
and 5 of the Orissa Motor Vehicles (State 
Transport Undertaking) Rules, 1959 (here- 
inafter called the Rules) have not been 
published. 

(8) The approved scheme not having 
provided for an efficient, adequate, eco- 
nomical and properly co-ordinated road 
transport service, is not in public interest. 
Thus, it violates Arts. 14 and 30 of the 
Constitution.’ 5 Pere 

(4) The O. R. T. Company is not pos 
siad of sufficient” ba of vehicles 
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«ior resources i vee an efficient, ade- 
quate, economical and ‘properly co-ordi- 

mated transport service. . 

- (©) The operators have been denied 
.the opportunity of hearing and S. 68-D, 

sub-sec, (2) of the Act has not been fol- 


lowed and rules of natural justice have 
been infringed. 
(6) The Transport Minister has not 


considered the objections on merit, but 
has rejected them arbitrarily without 
consideration and the decision approving 
the schemes has been taken on irrelevant 
considerations, 


(7) The approval of the schemes by 
the Transport Minister is vitiated by bias 
and mala fides. 

(8) Omission to provide buses in the 
sectional or feeder routes while nationalis- 
ing the main routes in the approved 
schemes results in public hardship and 
cannot be considered to be in the publie 
interest and, thus, the nationalised routes 
do not constitute adequate and properly 


ikote, filed an objection to 

e draft scheme (Annexure-8), but was 
given no opportunity of being heard 
under S. 68-D and on this ground of in- 
fringement of rules of natural justice An- 
nexure-9 in O. J. C. No. 1787/78 is liable 
to be quashed. 


3. Before dealing with the contentions 
it is necessary to notice the scheme of the 
Act and the Rules framed thereunder. 
Chap. IV-A of the Act provides a special 

ovision relating to State Transport 

ndertaking. This Chapter containing 
Ss. 68-A to: 68-I was inserted by Act 100 
of 1956 and S. 68-J of that Chapter was 
introduced by Act 56 of 1969.’ In intro- 
ducing this Chapter in the Act the legis- 
lative object was to facilitate the intro- 
duction and expansion of nationalised 
transport service. S. 68-A to S. 68-J deal 
with grant of permits to the State Trans- 
port Undertaking to the exclusion of pri- 
-vate operators and other ancillary matters 
like principle and method of determining 
compensation for payment to those per- 
mit holders. whose permits are either can- 
celled or terms whereof are’ modified as 
a result of giving. effect to the approved 
scheme in respect of a notified area or 
“notified route, i i 
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‘would be-regarded as an error 


Section 68-B provides that the provi- 
sions of Chap. IV-A and the Rules and 
orders made thereunder shall’ prevail 
notwithstanding Chap. IV or any other 
law for the time being in force. 

Chapter IV-A provides procedure for 
nationalisation of routes or areas either 
to the complete exclusion of private ope- 
rators or to their partial exclusion. 

4. The function of the State Govern- 
ment or any officer authorised by it for 
hearing objections under sub-sec. (2) of 
S. 68-D of the Act being quasi-judicial in 
nature, the petitioners have essentially 
asked for a relief of issuance of a writ 
of certiorari to quash the schemes. It is, 
therefore, appropriate to notice the legal 
perspective in which the reliefs of the 


case is to be judged in the li 








justice have ‘been observed in a git of the 


cordance with the rules laid down, be- 
cause rules of natural justice would v 
with the varying of the constitution o 
the pease body and the rules prescrib- 
ed under the Act under which it func 
tions. The Supreme Court from time to 
time has spoken on the doctrine of rules 
of natural justice. (See the decisions of 
Supreme Court in the case of M/s. Fedco 
(P) Ltd. v. S. N. Bilgrami, AIR 1960 SC 
415, and in the case of Suresh Koshy 
George v. University of Kerala, AIR 1869 
SC 198). 


The jurisdiction of this Court to issuej 


the impugned finding, or the finding 
fact is based on no evidence, because in 
such an eventuality such findin ef - fa 

law 









an be corrected. It may also be kept in 
mind that the finding of fact recorded, 

owever, cannot be challenged in a pro- 
ceeding for a writ of certiorari on the 
ound that relevant and material evi- 


not be urged for the first time in the High 
Court. Similarly, deficiency of evidence 
cannot be sought to be made up at the 
High Court stage by filing additional 
documentary evidence. Such documen- 
tary evidence, if filed, are not entitled to 
be considered by this Court. 


5. In the present batch of cases nine 
routes have been nationalised under the 
approved schemes. Those routes are $ 
Berhampur-Cuttack, (b) Jatni-Boudh. (c 
Katringia-Sankharkhol via Khajuripada 
and Phulbani, (d) T aa 
(e) Phulbani-Sudra, (f) Phulbani-G. Udaya- 
giri, (g . Udayagiri-Baimal, (h) G. 
Udayagiri-Dahingibadi and (i) Boudh- 
Kusanga-Tikarpada. In consequence of 
these approved schemes the road trans- 
port services shall be run and operated 
exclusively by the O. R. T. Company 
over the aforesaid nine notified routes to 
the complete exclusion of all bus opera 
tors including the petitioners. Objections 
have been filed only in respect of two 
routes, namely, @) Berhampur-Cuttack 
and (b) Jatni-Boudh. All the writ peti- 
tions relate to these routes but petitioners 
in O.J.C. Nos. 1787, 1850, 1786, 1714, 
1756, 1701, 1789, 1700, 1788, 1718, 1790, 
1791, 1849. 1848, 1842, 1847, 1848, 1846, 
1699, 1698, 1697, 1850, 1696, 1698, 1799, 
1691, 1798, 1792 and 1692 of 1978 and 59, 
8, 98, 61, 99, 100, 81, 96. 18 and 89 of 
1979 did not file any objection at all 
under S. 68-D (2) of the Act. 


Section 68-C of the Act provides for 
lication of the draft scheme by the 
tate Transport Undertaking when it is 
of opinion that for the purpose of provid- 
ing an efficient, adequate, economical 
and properly co-ordinated road transport 
service, it is necessary in the public inte- 
rest that the transport service in relation 
to any area or route or any portion there- 
of should be run and operated by it. The 
draft scheme has to be publish in the 
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Official Gazette. S. 68-D provides for ob- 
jection to be filed within 80 days from 
the date of publication of the 

scheme under S. 68-C by classes of per- 
sons specified therein objecting to the 
scheme of nationalisation. Sub-sec. (2) of 
that section provides that the State Gov- 
ernment, after considering the objections 


and after giving an opportunity to 
the objectors and the representa- 


tives of the State Transport Undertaking, 
may approve or modify the scheme. 

Section 68-D, sub-sec. (8) provides that 
the scheme as approved or modified by 
the Government shall be published in the 
Official Gazette and shall thereupon be 
come final. S. 68-E provides for modifica- 
tion of the scheme in certain contingency. 
S. 68-F provides for issue of permits to 
the State Transport Undertaking in re- 
spect of the notified area or notified 
route. S. 68-FF puts a restriction on the 
permit granting authority for issue of per- 
mit in favour of any private operators on 
the notified area or notified route. S. 68-G 
provides the methods for determining 
compensation payable to the permit 
holders whose permits have been either 
cancelled or terms thereof modified as a 
result of nationalisation of the notified 
area or route. S, 68-I confers the power 
on the State Government to make rules 
for carrying into effect the provisions of 
Chap. IV-A. 

In exercise of powers conferred by 
S. 68-I of the Act the State Government 
has promulgated rules, R. 8 provides the 
particulars to be supplied in the draft 
scheme or the approved scheme. R. 4 
provides for manner of publication of the 
scheme. R. § provides for approved 
forms. R. 6 provides the procedure for 
filing objection and the authority before 
whom the objection has to be filed. R. 7 
provides that unless the objection is made 
in accordance with Rule 6 the same shal! 
not be considered. R. 8 provides for pro- 
cedure for consideration of the scheme. 
R. 10 provides the procedure to be fol- 
lowed by the permit granting authority 
in implementing the scheme. R. 11 pro- 
vides the manner of service of notice. 
Form-I is the prescribed form in which 
the publication under S. 68-C has to be 


made and Form HI is the prescribed form 
eme has to be 


in which the approved 
published. 
6. The first contention is now taken 


up. The expression “State Transport 

Undertaki ag” has been defined in S. 68-A, 

a (b) of the Act. That definition runs 
us :— 
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“(b) ‘State Transport Undertaking’ 
means any undertaking providing road 
transport service, where such undertak- 
ing is carried on by — 

(i) the Central Government ora State 
Government; 


(ü) any Road Transport Corporation 
established under S. 8 of the Road Trans- 
port Corporation Act, 1950 (54 of 1950); 

(iii) (omitted by Act 56 of 1969); 

(iv) any municipality or any corpora 
tion or company owned or controlled by 
the Central Government or one or more 
State Governments or by the Central 
Government and one or more State Gov- 
ernments.” 


It has been asserted by the opposite 
parties that the Orissa Road Transport 
Company Limited is a company which is 
controlled by the State Government. It is 
also admitted that the Central Govern- 
ment and the State Government of Orissa 
together have 98 per cent of the shares of 
the Company. We allowed the O. R. T. 
Company to produce a printed copy of 
their Memorandum and Articles of Asso- 
ciation aS an annexure to a supplementary 
affidavit as this objection was raised for 
the first time here and not before the 
Minister and as this objection involved a 
mixed question of law and fact. Arti 
107 (A) of the Articles of Association reads 
as follows :— 


“Subject to provision of the Companies 

Act and notwithstanding anything con 
tained in any of these Articles, the Gov- 
ernor may‘issue such directives or in- 
structions as he may think fit in regard to 
the finance and conduct of business and 
affairs of the Company and the Board of 
Directors shall duly comply with and give 
effect to such directives or instructions to 
the extent they are capable of being 
complied with under the Act.” 
On a bare perusal of the Articles of As- 
sociation, more particularly of the extract 
ed Art. 107 (A), it is crystal clear that 
any directive or instructions from the 
Governor of Orissa in regard to the 
finance and conduct of business and 
affairs of the Company is binding on the 
Company. Thus, the O. R. T. Company’s 
fully controlled by Orissa State Govern- 
ment and, accordingly, comes within the 
purview of Sec. 68-A (b) (iv) and constitu- 
tes a ‘State Transport Undertaking’. : This 
contention, therefore, fails. 

7- The second contention is that the 
scheme under S. 68-C of the Act (An- 
nexture-2 of O. J. C. No. 1660 of 1978) 
and the approved scheme under S. 68-D 
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(Annexure-1 of O. J. C. No. 1660 of 1978 
are invalid as some particulars require 
by the section and Rr. 8 and 5 of the 
Rules regarding adequacy of the proposed 
transport service have either been with’ 
held or not been published, so as to en- 
able objectors to prefer any effective ob- 
jection: Reference, in this connection, has 

een made to Cols. 2, 3, 4, 5, 7, 8, 9, 10, 
12 and 14 Sch. II of Form I prescribed 
under Rule 5 of the Rules under the draft 
scheme. 


Section 68-C provides that “where any 
State transport undertaking is of opinion 
that for the purpose of providing an effi- 
cient, adequate, economical and properly 
co-ordinated road transport service, it is 
necessary in the public interest that road 
transport services in general or any parti- 
cular class of such service in relation to 
any area or route or portion thereof should 
be run and operated by the State Trans- 
port Undertaking, whether to the  exclu- 
sion, complete or partial, of other per 
sons or otherwise, the State transport 
undertaking may prepare a scheme giving 
particulars of the nature of the services 
proposed to be rendered, the area or 
route proposed to be covered and such 
other particulars respecting thereto as may 
be prescribed, and shall cause every such 
scheme to be published in the Official 
Gazette and also in such other manner as 
the State Government may direct”. R. 3 
of the Rules prescribes the following par- 
ticulars to be given, namely:— 

(i) Name of the route indicating its 
course and mileage. 

(ii) The number of vehicles proposed 
to be operated on each route. 


(iii) The total number of trips to be per 
formed daily on each route. 


(iv) The nature of services includin 
aA of amenities and fare and- 

eight. 

(v) The weight and nature of passenger 
luggage that shall be carried free of 
charge. 

(vi) Actual date of operating the route. 
Rule 5 prescribes that the scheme or the 
approved scheme shall be published in 
the Official Gazette in Form I or II as 
the case may be. Form I contains two 
schedules. Sch. I contains one item, 
namely, area or route in relation to which 
the scheme is proposed. Sch. II contains 
16 Cols. each designating a kind of parti-- 
cular to be filled up. Form II is the form 
in which the approved scheme is to be 
published. It also contains 16 Cols. each 
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relating to one.kind of particular to be 
filled up. The 16 Cols. in Sch. II of Form I 
and the 16 Cols, in Form II are identical 

These particulars. are manifestly requir- 
ed to enable transport operators running 
their vehicles on the routes proposed ta 
be: nationalised to know that they are af- 
tected by the scheme and might, if they 
see sufficient reasons therefore, prefer ob- 
jections under Section 68-D (1), and that 
they may formulate their objections pro- 
perly, particularly pointing out the de- 
ficiency or inadequacy of the scheme or 
services proposed to be run under the 
scheme, for the approving authority to con- 
sider (See the case of C. S. Rowjee v. State 
of Andhra Pradesh, AIR 1964 SC 962). In 
other words, the object is to enable the 
objectors to make an effective representa- 
tion against the proposed nationalisation. 
It is said that out of 16 Cols. prescribed 
in Form 1, particulars in respect of 15 
items only have been mentioned in the 
draft scheme and one has been omitted. 
Thus, the omission to give particulars in 
respect of one item constitutes breach of 
the mandatory rule and, thus, invalidates 
the draft scheme. 

It is further argued that there is com: 
plete non-application of mind in regard 
to the nature of services proposed to be 
introduced by virtue of notification and 
this is clear from the entry in Col. 2 of 
draft scheme which does not contain the 


required particulars regarding the area 
(name of routes with starting point and 
termini etc.), The entry in is column 


states that service in question is muffasil 
service, while the transport service 
sought to be nationalised between Cuttack 
and Berhampur is the most important 
commercial route of the State which can 
hardly be described as a muffasil service. 
Criticism has been made of the entries as 
against Cols. 2, 8, 4, 5, 6, 7, 8, 9, 10, 12 
and 14 of the draft scheme in regard to 
Cuttack-Berhampur route. The grievance 
is that the particulars relating to area 
(names of routes with starting point and 
termini etc.) as required by Col. 2 of 
Sch. II of Form I have not been furnished. 


As against Col. 3 it is contended that 
the existing service operated by O. R. T. 
Company Ltd. has not been given in rela- 
tion to the entire route or portion or por 
tions of the route, in consequence where- 
of it is impossible for anybody to make 
any idea as to the number of stage car- 
riages which are proposed to be operated 
on ‘the route. The information relating to 
number of daily trips given against 
Col. 4 is yague as the number of trips 
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poner ‘hy other services of. O. R.T, 
ompany either on the entire route of 
porta or portions of the route has not 

een disclosed. In result, it is impossible _ 
to make out anything in regard to number `` 
of daily trips schedule to operate. As re- 
gards Col. 5 the comment is that the exist 
ing number of stage carriages operating 
on the entire length of the route has not 
been given. Similarly, the number of stage 
carriages operating on any particular por- 
tion or portions has not been disclosed. 
In result, particulars disclosed do not 
convey any definite idea of the maximum 
number of vehicles proposed to be ope“ 
rated. Further, the particulars given out 
are wholly misleading. In Col. 6, the parti- 
culars disclosed . are. “Three scheduled 
trips as in Col. 4 (b) above. More trips may 
be performed according to traffic demand”. 
The comment is that under Col. 4 (b) parti- 
culars published regarding number of 
daily trips are vague since against that 
column it has been stated, “Three round 
trips—over and above trips performed by 
other services of the Orissa Road Trans- 
port Company Limited”. Thus, particulars 
given as to the maximum number of 
trips are insufficient. As regards Col. 7 the 
particulars disclosed relate to maximum 
number of vehicles intended to be kept in 
reserve to maintain the service and to 
RAAEN for special occasions. What has 

een disclosed is, “One or more according 
to necessity”. The necessity for vehicles 
to be kept in reserve for maintenance of 
service could have been assessed from 
facts available and past experience and 
maximum number should have been dis- 
closed in the notice. Regarding provision 
for special occasions it is stated, “Buses 
on contract or reservation basis as per 
rules shall be provided according to tra- 
ffic demand”. The comment is that the 
out of contract carriages for spe- 
cial occasions has no relation to the gene- 
ral traffic demand. Further, the rules re- 
ems to therein have not been publish- 
ed. 


Thus, the particulars given against this 
column are vague. As regards Col. 8 thə 
criticism is that the arrangements propos- 
ed for housing, maintenance and repairs of, 
the vehicles have not at all been given ` 
out. There is only a reference to the exist 
ing provision made, but nothing about 
the proposed arrangements. The particu- 
lars . in Col. 9 are vague. Information re- 
garding arrangements proposed for the 
stands and halts on the routes at which 
copies of time-table of the services: are - 
proposed to be exhibited has tot ‘been 


1980 


given in Col. 10. The information given 
against Col. 12 regarding total weight of 
luggage proposed to be carried in relation 
to each passenger and arrangements that 
are proposed tobe madeto carry the. lug- 
gage without inconvenience to the pas- 
sengers is “As per the rules in vogue in 
the Orissa Road ‘Transport Company 
Limited”, without publishing the rules 
and thus, the information is vague. Simi’ 
larly, the information given in Col. 14 is 
by reference to rules in vogue in O. R.T. 
Company Ltd. and without publishing 
those rales the potential objectors are 
kept in the dark. 


Section 68-C of the Act requires two 
things, viz., (i) the nature of services pro- 
‘posed to be rendered, and (ii) the area or 
route proposed to be covered. So long as 
a scheme gives these two informations 
which the section requires and such other 
particulars which the Rules prescribe and 

ch particulars are sufficiently detailed 
to wale the petitioners to file their ob- 
jjections, that is enough for the purpose of 
validly originating the proceeding result- 
ling in eventual nationalisation of the 
toutes and services concerned, Omission 
lof a small particular in the scheme which 
has not the effect of preventing private 
operators from. showing that the scheme 
idid not provide adequate, efficient, eco 
momical and properly co-ordinated trans- 
port service would not be sufficient to in- 
validate the scheme. This was the view of 
he Supreme Court in the case of Capital 

. P. Co-operative Societies v. State of 
IM. P., AIR 1967 SC 1815, the relevant 
[passage from which is extracted herein- 
elow : 

"ice tama The schemes have given suffi- 
cient details to enable the appellants to 
file their objections. The four purposes 
mentioned in Section 68-C are so all em- 
bracing in their nature that it would al- 
ways be possible for a akon operator to 
put forward some small particular and 
say that this particular should also have 
been given in the proposed scheme and 
as it is not given # is not possible for him 
to make a proper objection with respect 
to the four purposes mentioned in the 
section. The result of accepting the argu- 
ment on behalf of the appellants would 
be that no scheme would ever get through, 
for some small particulars or other can 
always be put forward by some person or 
other as not included in the 
scheme and therefore the. whole pro- 
ceeding should be invalidated on account 
of defect in the proposed scheme original- 
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ing. the proceeding. We are of opinion 
that so long as a scheme gives the- two 
things which the section itself prescribes 
and such other particulars which the rules. 
prescribe, that is enough for the purpose 
of validly originating the proceedin 

resulting in eventual nationalisation o 

the routes and services concerned...... ” 
Reading S. 68-C of the Act and the Rules 
it is clear that the scheme shall contain 
particulars of the nature of services pro- 
posed to be rendered, particulars of the 
area or route proposed to be covered and 
particulars which are required by R. 3 of 
the Rules. It may be seen that Forms I 
and II contain some columns relating to 
matters which are outside the scheme of 
R. 8 or of the requirements of S. 68-C. 
Omission to fill up those details indicated 
in the form while fulfilling the require- 
ments of R, 3 or S. 68-C would not affect 
the validity of the scheme. The columns 
of the forms which are not covered under 
R. 8 would not be treated as particulars 
prescribed by the Rules to be contained 
in the scheme. If those excess informa 
tions can be afforded, all the better. If 
those informations are incorporated in 
the form it would not invalidate the same 
as being in breach of the statute or Rules: 
The marginal note of R. § is, “Particulars 
of the scheme” and it enumerates six par” 
ticulars which must be found in the 
scheme. 


Thus, if essentially the requirements of 
the section and the Rules are complied 
with which do not have the effect of 
frustrating all efforts of making a proper 
representation or objection against nation- 
alisation, the scheme would not be invalid- 
dated. The expression “nature of services 
proposed to be rendered” in S. 68-C means 
only the kind of service to be nationalis- 
ed, that is to say, whether the passenger 
service or goods service or mixed goods 
and passenger service, stage or contract 
carriage services shall be taken over. Par 
ticulars of the scheme as required by R. 3 
besides those indicated in S.68-Care re 
parding number of vehicles proposed to 

e operated on each route, total number 
of trips to be performed daily on each 
route, nature of service including provi- 
sion of amenities and fare and freight, 
the weight and nature of passenger lug: 
gage that shall be carried free of charge 
and actual date of operating the route. 
The purpose of publishing the scheme 
containing all these informations is, as 
already stated, for inviting objections 
from the operators putting forth their ob: 
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jections as to whether the scheme is one 
which could provide efficient, adequate, 
economical and properly co-ordinated 
road transport service. 


It will be seen from the draft scheme 
(Annexure-2 of O. J. C. 1660/78) that the 
name of the route indicating its course 
and mileage has been provided in Col. 1. 
There was no confusion in the mind of 
the objectors as to the route proposed to 
be nationalised, because in their objec 
tion petitions before the State Govern- 
ment they have referred to the route by 
the very name by which it has been re- 
ferred to in Annexure-2 of O. J. C. 1660/ 
78. Informations regarding number of 
vehicles proposed to be operated, total 
number of trips to be performed daily, 
the nature of services including provision 
of amenities and fare and freight have 
been supplied in Cols. 3, 4, 5, 6, 8, 9, 11, 
12 and 14 and the actual date of operat- 
ing the route is stated in the preamble of 
the notification as 1-3-1978. 


The particulars regarding maximum and 
minimum number of vehicles as required 
by Col. 6 of Sch. If of Form I is not a re- 
quirement under R. 8 or S. 68-C.. While 
R. 8 makes express prescription regarding 
particulars to be supplied in the scheme 
Col. 6 of Sch. H of Form I or Form II 
does not constitute such an express pre- 
scription. Therefore supplying that infor- 
mation as is required in Col. Gis not man- 
datory as the requirement of R 3 is. Such 
a requirement of Cl. 6 is repugnant to 
R. 3 as also S. 68-C. Conceding for the 
sake of argument that ‘that requirement 
of Cl. 6 is also as mandatory as the re- 
quirement of R. 3, nevertheless, the in 
formation has been given. Col. 3 requires 
the information as to the number of vehi- 
cles scheduled ta operate in each route. 
The number given is five in addition to 
other services already in operation by the 
Company. Then in Col. 5 the information 
required is as to the maximum and mini 
mum number of vehicles proposed to be 
operated in each route. The minimum 
number is three stage carriages each hav- 
ing fifty seating capacity and the maxi 
mum number is given as three which is 
equal to the minimum number with an 
undertaking to put in more vehicles if 
necessary. We, however, read the scheme 
as providing the maximum number to be 
three. This appears to be sufficient com- 
pliance of the requirements of the section 
and the.rules so far as giving particulars 
régarding maximum ahd. minimum num- 
bér of vehicles proposed to be operated 
on the route is concerned. 
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A similar case came before the Supreme 
Court in the case of Roshanlal v. State of 
U. P., AIR 1965 SC 991. In that case the 
scheme originally contained that adequate 
number of contract carriages would be 
put on the route without specifying the 
number. This was struck down. The modi- 
fied scheme provided that 16 contract 
carriage services or more or less in ac 
cordance with the need from time to time 
would be provided on the route. This 
scheme was challenged as not being in 
conformity with S. 68-C of the Act. This 
challenge was repelled by the Supreme 
Court in the following words : 


“It was next contended that the provi 
sion of ‘16 contract carriages or more or 
less’ under Cl. (8) of the present scheme 
does not carry out S. 68-C either in spi- 
rit or in terms. S. 68-C requires 8 ‘ade- 
oe services to be maintained and the 
ixing of 16 carriages in advance, it is 
said, does not carry out the purpose of 
that provision. It is also contended that 
as this number is likely to be changed the 
scheme itself would be open to challenge 
whenever the number is less than the ade 
quate number required. It may be point- 
ed out that on the former occasion the 
provision about ‘adequate’ carriages was 
challenged as too vague. It is because of 
that challenge that the number of carria: 

es is now shown and it is provided that 
this number may be more or less as the 
occasion demands. We read the scheme 
as providing sixteen contract carriages. 
We need not consider whether it would 
become inadequate in the future. At the 
moment it is stated that 16 carriages will 
be provided and it is not affirmed that 
this number is in any way inadequate.” 


It may also be noted that this objection 
to the scheme was never taken up before 
the State Government. The only objections 
advanced there were that the O. R. T 
Company Limited has not got adequate 
number of véhicles to operate in the 
nationalised routes, that it had only 260 
vehicles operating over 800 ‘routes out of 
which about 40 vehicles" are old and also 
do not comply with the provisions of 
Chap. V and rules made thereunder to 
get the certificate of fitness from the 
M. V. I., that the Company does not main- 
tain their vehicles properly; and that it 
is a regular defaulter and not paying 
passenger tax and road tax in time, 
In view of these objections, all the 
objections now raised before this Court 
are new and cannot be canvassed, be 
cause in a certiorari proceeding the Court 
will not embark upon an enquiry as to the 
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points not raised before the lower tribu- 
nal. The Court will not enlarge the scope 
of the proceeding. The Court will merely 
see whether the lower tribunal acted 
legally or not. In that view of the matter, 
the objections now raised which were not 
efore the Minister cannot be raised for 
the first time here and, thus, are not re 
evant. It will appear from the order of 
the Minister which is impugned here (An- 
nexure A/2 in O. J. C. 1660/78) that apart 
from written objections the only other ob- 
jection raised before him was that the 
minimum and the maximum num- 
ber of vehicles proposed to be 
run on different routes as __ indi- 
cated in the scheme was not feasible. 
Mr. G. Rath for the petitioners relied 
apon a decision of the Supreme Court in 
the case of C. S. Rowjee v. State of 
Andhra Pradesh (AIR 1964 SC 962) 
(supra). This decision was considered sub- 
sequently by the Supreme Court in the 
ease of B. H. Aswathanarayan Singh v. 
State of Mysore, AIR 1965 SC 1848 where- 
in it was said that the observation of the 
Supreme Court in poe case ( 
1964 SC 962) regarding fixing of minimum 
and maximum number of vehicles and 
trips in the scheme must be treated as 
obiter. A contention was raised in the 
case of B. H. Aswathanarayana Singh 
(supra) that the provision of maximum 
and minimum in the scheme would be in 
contravention of the requirement of Sec 
tion 68-C. This contention was repelled 
by holding that the word ‘particulars’ in 
the section has been used in its ordinary 
meaning that is, ‘details or items re- 
uired to enable the objectors to prefer 
Gbjections and these details are of the 
nature of services proposed to be render 


ed (which) may not only be in 
the form of a precise number 
of . vehicles and trips but also in 


the form of a minimum and maximum 
number of vehicles and trips for each 
route since they would give the neces- 
sary information to enable the objectors 
to oppose the scheme even with reference 
to the adequacy of the services proposed 
to be rendered. It was further held that 
the provision of minimum and maximum 
would allow flexibility which would ob- 
viate the necessity of taking action, under 
S. 68-E every time a minor change in the 
number of trips with the necessary change 
in the number of vehicles employed, is 
made and it cannot be said to be a device 
to get round S. 68-E. 


In the case of C. P. C. Motor Service, 
Mysore v. State of Mysore, AIR 1966 SC 
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1661, it was found that even where maxi- 
mum number of vehicles and trips was 
indicated in the scheme, the same cannot 
be said to have contravened S. 68-C. It 


was contended in this Supreme Court 
ease that the scheme was vague, indefinite 
and contradictory. It was vague as in the 
relevant columns the routes of the private 
operators had not been shown, the fares 
and times had been left out and the 
S. T. A. had been given the power to fix 
them; that the scheme is destructive of 
co-ordination inasmuch as there is like- 
lihood of transhipment of passengers from 
State-owned buses to private buses at the 
border of the nationalised area. It was 
also contended that thou the Chief 
Minister had directed modification of the 
scheme excluding certain portions of the 
nationalised route since they overlap the 
routes of the private operators, but in 
carrying out modification the directions 
were not included. 


It was also contended that inter-district 
routes should not be taken to have been 
affected since the overlapping portion 
must be taken to be a portion of the pri- 
vate operators’ licensed route, which had 
not been nationalised, the overlapping 
portion could not be said to have been 
taken away. All these contentions were 
repelled. With regard to vagueness, it 
was stated that since the private operators 
were to be excluded from the nationalised 
route, the entry ‘Nil’ was correctly shown. 
With regard to the fares and timings hav- 
ing been left out and left with the S. T. A 
for fixation, it was held that it was “tos 
much to expect fares and timings to be 
included in the scheme, because each 
route requires elaborate enquiry for fixing 
the fares as well as the timings of service. 
The scheme is not required, under the 
law, to deal with these matters, and we 
are satisfied that the omission of these 
details from the scheme does not militate 
against it.” 


“The argument that the scheme was 
destructive of co-ordination due to the 
likelihood of transhipment from State- 
owned buses to the private buses at the 
border of the nationalised routes was also 
repelled on the ground that under S. 68-G 
the State Transport undertaking may take 
over whole routes or whole areas or part 
of the routes or part of the areas, and if 
the scheme operates partially, some tran 
shipment would obviously be necessary 
but co-ordination would still exist because 
where the State omnibuses come to a halt 
the private omnibuses would the 
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Passengers set down. With regard to the 
contention that the inter-district routes of 
private operators would not be affected by 
the scheme, it was held that the routes 
which were inter-district open to the pri 
vate operators would stand pro tanto cut 
down to only that portion which lies out- 
side the natinoalised route or area. 


In the case of A. Vishwanath Rao v. 
State of Mysore, AIR 1968 SC 1095, it 
was contended that though in the draft 
scheme the maximum number of vehicles 
and daily services were specified, and 
not the minimum, but in the final scheme 
there was a specification of maximum and 
minimum number of vehicles viz. 18 
and 10 and the maximum and minimum 
number of daily services, viz., 10 and 8. It 
-was contended that there was such a great 
disparity between the maximum and 
minimum number of vehicles and daily 
services that there was a virtual modifi- 
cation of the draft scheme and, therefore, 
the procedure prescribed in S. 68-C should 
have been followed. This contention was 
rejected holding that in AIR 1965 SC 1848 
it was explained that it was not possible 
to lay down specifically at what stage the 
minimum and maximum would turn into 
fraud but it is only when the gap is so 

eat that it amounts to fraud on the Act, 
fhat it will be open to a Court to hold that 
the scheme was not in compliance with 
S. 68-C and is hit by S. 68-E. It was fur- 
ther held that the gap between the mini 
mum and maximum would depend on a 
number of factors, particularly on the 
variation in the demand for transport at 
different seasons for the year and that q 
variation from 6 to 12 or 5 to 9 can hard: 
ly be of such an order as to amount to 
fraud on the Act. It was also held that 
the observation with respect to fixing the 
minimum and maximum number of vehi 
cles and trips in the scheme made in AIR 
1964 SC 962 must be treated as obiter. 


In the case of Shaik Ali v. State of 
Andhra Pradesh, AIR 1966 Andh Pra 
42, objections to the draft scheme were 
made on various ounds  includin 
the ground that the Corporation ha 
not shown how if they run 8 buses on 
the route instead of the objectors running 
4 buses, it would amount to providing 
efficient, adequate, economical and pro” 
perly co-ordinated transport service. 
These objections were rejected by the 
Minister and the draft scheme was ap- 
proved on the ground that on the data 


placed before him by the Corporation, he- 


was satisfied that: no inconvenience woul 


be caused to the public as the sitting 
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capacity of each of the buses of 
the Corporation is more than the buses 
of the private operators and that no mem: 
ber of the public and no society or body 
interested in public welfare chose to pre 
fer objection. 


It was also contended that fixation of 
minimum and maximum number of vehi- 
cles and trips was in contravention of 
R. 4 (equivalent to R. 8 in these cases) 
which required the precise number 
vehicles and trips to be stated in the 
scheme. Both the contentions were reject 
ed and it was held that a fixation of mini 
mum and maximum does not per se viti- 
ate a scheme nor was it in contravention 
of R. 4 inasmuch as if the minimum 
number satisfies the normal requirements 
in a given case, the fact that the maximum 
number is also fixed does not affect the 
validity of the scheme, because that 
would ensure more flexibility and adjus- 
tability in meeting the fluctuating needs 
of the travelling public and that the ques- 
tion is not to be treated as an arithmetical 
poe or as an exercise in semantics. 

e i rola as to particulars is not 
intended to allay imaginary fears or un 
reasonable doubts of disgruntled operators, 
but to enable affected parties to lodge 
genuine objections and bona fide repre- 
sentations to show that the scheme 
not subserve the public interest. 


In the case of A. Vishwanath Rao v. 
State of Mysore AIR 1968 Mys 104, it was 
contended that the apoy scheme was 
not in accordance with S. 68-C since it 
omitted to provide facilities for passen- 
gers travelling from places outside the 
nationalised route and that such omission 
would result in inconvenience to such 
passengers inasmuch as they would have 
to come in private buses up to the nationa- 
lised route and would have to wait for 
interminably long periods before they 
could ever hope to travel in the buses 
proposed to be operated by the State 
Transport Undertaking, and that the re- 
sult would be that the nationalised trans- 
port service was improperly co-ordinated, 
inefficient and detrimental to the publie 
interest. This contention was rejected on 
the ground that the question of ‘efficient, 
adequate, economical and se piled co” 
ordinated service must be judged between 
the two termini between which the 
nationalised route lies and any inconveni- 
ence caused to passengers performing the 
journey from points outside the nationails- 
ed route cannot afford ground for a chal 
lenge to the scheme. ' 
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. In the case of K. S. Achuthan v. State of 
Mysore, AIR 1969 Mys 215, it was con- 
tended that the approved scheme was 
_ neither efficient, nor economical nor ade- 
quate and not at all a properly co-ordinat- 
ed scheme on the following grounds: 


(i) Due to exclusion of private operators 
from the nationalised route, portions of 
the routes for which the private operators 
had permits to ply their vehicles over- 
lapping the nationalised routes, could be 
taken out from the private oeprators and 
only portions outside the nationalised 
routes could remain for the private ope- 
rators to ply their vehicles and as a result 
pees ar would have to travel in some 
eases first by private bus for some dis- 
tance, then get down and board a Cor- 
poration bus for some distance on the 
nationalised route and then again get 
down and to board again a private bus to 
reach their destination. This is contended 
to be the best illustration of non-co-ordina- 
tion. (ii) The approved scheme could not 
work economically as the fare to be 
charged by the nationalised service was 
much higher per mile than the fare being 
charged by the private operators. (iii) The 
nationalised service would not be effi 
cient because the Corporation which ope- 
rated its transport service in another area 
which was nationalised, though the ap- 
proved scheme specified that the Corpora’ 
tion would operate a minimum of 174 
vehicles, the Corporation had reduced it 
to 100 which showed that the Corporation 
was incapable of operating an efficient 
transport service. 


All these contentions were rejected. Re- 
lying upon the Supreme Court decision 
reported in AIR 1966 SC 1661 it was held 
that the element of co-ordination could 
exist notwithstanding the fact that for a 

assenger who has to perform a journey 

rom a point outside the nationalised 
route, has, on the overlapping portion of 
the nationalised route, to perform a 
journey in a Corporation bus, then has te 
get down and change the bus and that 

. 68-C when it speaks of a properly co: 
ordinated service does not insist upon a 
scheme which enables such passengers to 
perform continuous journeys in the vehi- 
cles operated by the private operators. 
The Chief Minister had relied on 
aforesaid Supreme Court decision to re 
ject the objections. With regard to the 
contention regarding the approved scheme 
not being economical inasmuch as the 
fare to be charged by the Corporation was 
much higher than that charged by the 
private operators, the Court held, that the 
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Chief Minister had rejected that conten:. 
tion after adopting a judicial approach 
and, therefore, that contention cannot be 
entertained. It was also held that the fare 
charged by the operators is not a decisive 
factor since a transport service which 
charges a higher fare but affords a better 
service and enables the passenger to reach 
his destination safely and without delay 
may, in the circumstances, be more econo: 
mical from the point of view of the pass- 
engers than a transport service which 
charges a lower rate but is undependable 
or is not sufficiently comfortable. 

Since the Chief Minister considered the 
contention and rejected it, the argument 
cannot be raised at the High Court, since 
the Court cannot sit in appeal over the 
conclusion of the Chief Minister and can- 
not reverse it, even if it could take a dif 
ferent view. Regarding the allegation of 
inefticiency against the Corporation on 
the basis of its performance on an- 
other nationalised scheme, the 
Court held that the past performance 
of the Corporation cannot have any re- 
levancy in judging the efficiency of the 
disputed approved scheme. Even though 
the Chief Minister had not referred to the 
Corporation’s past performance, the Court 
held that it could not interfere since there 
is no doubt that the Chief Minister reject: 
ed the objection. Certain statistics for the 
first time were made available to the High 
Court which had not been put before the 
Chief Minister. High Court refused to 
consider those statistics and referred to 
the conclusion of the Chief Minister that 
while on one hand the Corporation sub 
mitted statistics to show operational effi- 
ciency on the basis of the operating ratio, 
the objectors, apart from making a bald 
statement that the scheme did not pro- 
vide for an efficient system, had not been 
able to place operational statistics quoted 
by the Corporation. 

In view of these long catena of deci- 
sions dealing with every aspect of the ob 
jections raised by Mr. Rath to the schemes 
—both draft and approved—and in view of 
the judicial approach of the Minister to: 
all such aspects of these contentions 
those objections must be overruled as not 
having the effect of nullifying the 
scheme. The contention No. 2 must, 
therefore, fail. 

8. The contention No. 8 is that the 
approved scheme does not provide for 

cient, adequate, economical and pro- 
pérly co-ordinated road transport service 
and is not in public interest. It violates 
Arts. 14 and. 303 of the Constitution, 
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It is argued in this connection that in 
the absence of prescribed particulars in 
the draft scheme the approving authority 
could not have made any intelligent as- 
sessment of the scheme keeping in view 
the basic objective prescribed in S. 68-C 
of the Act. Particulars regarding ameni- 
ties as required by R. 8 of the Rules have 
not been furnished in the draft schemes. 
RE to the petitioners they have 
216 vehicles including stage carriages 
and contract carriages prying on whole 
or portion of the nationalised routes. As 
against that the scheme has made provi- 
sion only for five additional stage car 
riages. It is argued, therefore, that due 
consideration has not been given to the 
requirements of travelling public. From 
the scheme it appears that the notified 
route will be operated by the O. R. T. 
Company to the exclusion of all other 
operators of the stage carriages and con- 
tract carriages on the whole or part of 
the route. Out of 216 vehicles operated 
by private operators, 171 are contract car- 
riages out of which 65 have permanent 
permits. The schemes do not make an 
ea for contract carriages at : 

ol. 7 of the draft scheme requires that 
the number of vehicles intended to 
be kept in reserves to maintain the ser 
vice and to provide for special occasions 
have to be stated. As against this column 
it is mentioned, “One or more according 
to necessity. Buses on contract or reserva- 
tion basis as per rules shall be provided 
according to traffic demand”. 


It is clear, therefore, that the scheme 
does not make any ee for contract 
carriages freely available to be hired by 
the intending passengers. Thus, provision 
of ‘one or more’ buses does not constitute 
an efficient, adequate and properly co- 
ordinated transport service in place of 
171 contract carriages operated by private 
operators. Further, as re has been no 
arrangement made in the scheme for ply- 
ing buses over feeder routes and as the 
feeder routes cover a part of the nationali- 
ised route, it would cause unnecessary 
harassment to the travelling public. The 
private operators who have permits grant- 
ed in their favour to operate stage carriages 
over the feeder routes would be unable 
to ply them being excluded from a por- 
tion of the nationalised route which is a 
part of such feeder routes and permits 
granted in respect of them would be ren 
dered inoperative. All these lacunae show 
that the approved scheme is not in pub- 


lic interest. 


~ 
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As already held, essential particulars as 
required by law have been furnished in 
the approved scheme. Four requirements 
of Section 68-C of the Act have to be 
applied and tested in relation to the 
nationalised route and not in relation to 
its effect on any feeder route. The ap 
propriate authority, who in this case is 
Minister of Transport, has applied his 
mind to the particulars given in the draft 
scheme and has been satisfied that all 
the four requirements of the section have 


- been fulfilled. The order of the Minister 


shows that he applied his mind and came 
to the conclusion that the scheme provid: 
ed for an adequate, efficient, economical 
and properly co-ordinated transport ser- 
vice. This is a finding of fact and cannot 
be interfered with unless such finding is 
based on no evidence or is without any 
substance. The final approval of the 
scheme by the State Government under 
Section 68-D (2) of the Act after hearing 
the objections and publication of the 
same in the Official Gazette under S. 68-D 
(8) would raise a rebuttable presumption 
that the scheme has been found to have 
provided efficient, adequate, economical 
and properly co-ordinated transport ser- 
vice. The Supreme Court in the case of 
Capital M. P. Co-operative Societies v. 
a L M. P. (AIR 1967 SC 1815) (supra) 

as said :— 


“In the absence of a provision requir 
ing an express finding in these two sec- 
tions it seems to us that the very order of 
the State Government or the authority ap- 

ointed by it to hear objections must be 

eld to mean either, where the scheme is 
approved er modified, that it subserves 
the purposes mentioned in S.. 68-C, or, 
where it is rejected, that it does not sub" 
serve the purposes. S. 68-D (2) does not 
require in our opinion any express find- 
ing, and even if there is none in the pre- 
sent case, it would not invalidate the 
orders passed by the authority hearing 
the objections......... ý 


They further said in the concluding para: 
graph of the judgment :— 


gears It is true that S. 68-C requires 
that the scheme should be in the publie 
interest. But unless the scheme is shown 
not to be efficient, adequate, economical 
and properly co-ordinated, it will in our 
opinion generally follow that it is in the 
public interest ....-- eure 


The onus of proving that the scheme will 
not serve the public interest lies on the 
objectors. Such an onus has to be discharg: 
ed before the competent authority hear- 


+ 
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ing the objection under S. 68-D. As al- 
ready stated, the petitioners who were 
objectors merely filed their objections and 
were heard by the competent authority. 
As such, the onus has not been discharg- 
ed in the present case. The averment of 
the petitioners that they have 216 vehi 
cles including stage carriages and con- 
tract carriages on the nationalised route 
has been specifically denied in para. 22 of 
the counter-affidavit and Paras. 3 and 18 
of the reply affidavit of opposite party 
No. 1. On the nationalised route, Cuttack- 
Berhampur, only 6 vehicles having tem 
porary contract carriage permits had the 
authority to ply and those vehicles bear 
serial Nos. 88, 110, 117, 148 and 149 of 
Annexure-11 of O. J. No. 1660/78 and 
the scheme in question has provided five 
additional stage carriages in place of this 
with three round trips and a provision for 
one contract carriage. The counter-attida- 
vit of opposite party No. 1 will show that 
an assessment of traffic survey was made 
and ultimately the requirement was as- 
sessed at the aforesaid number and the 
assessment has been held by the Minister 
to be sufficient in the public interest. 


The scheme provides for one carriage 
to be kept to be taken on contract and 
more number of contract carriages will be 
provided depending upon the requirement 
of the public. It is, therefore, not true to 
say that the scheme does not make any 
provision for contract carriages at all. The 
contention is that in consequence of 
nationalisation of the route in question, 
feeder routes overlapping a part of the 


nationalised route should be left out and, . 


as no provision has been made in the 
scheme in respect of feeder routes or, in 
the alternative, in absence of making any 
appropriate exemption to the extent of 
reasonable distance over the nationalised 
route, so that the travelling public cover 
ing feeder routes should not be harassed, 
the scheme is not in public interest. Fee- 
der route has not been defined. The dic- 
tionary meaning of the expression ‘feeder 
route’ is routes branching out from a par- 
ticular point from the nationalised route 
and ending at some other destination. This 
feeder route’ does not come within the 
purview of the scheme. 


It is always open to private operators to 
operate on all feeder routes without 
covering any portion of the nationalised 
route. As appears from para. 9 of reply 
affidavit of O. P. No.. 1: it has -been 
operating ‘on ‘the feeder routes. The ele- 
ment of co-ordination would ‘exist not- 
withstanding .the fact that a passenger 
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who has to perform a journey on a route 
other than the notified route, has, on the 
overlapping portion of the notified route, 
to perform a journey in a bus of the 
O. R. T. Company. S. 68-C of the Act does 
not insist upon a scheme which enables 
such passengers to perform continuous 
journeys in the stage carriages operated 
by private operators. This line of argu- 
ment was rejected by the Supreme Court 
in the case of C. P. C. Motor Service v. 
State of Mysore, (AIR 1966 SC 1661) 
(supra) already referred to in the follow- 
ing words :— 


“Under S. 68-C, the State Transport 
Undertaking may take over whole routes 
or whole areas or part of the routes or 
part of the areas, and if the scheme ope” 
rates partially, some transhipment would 
obviously be necessary, but co-ordination 
would still exist because where the State 
omnibuses come to a halt, the private 
omnibuses would take the passengers set 
down. In our opinion, these grounds have 
no validity, in view of the partial nationa- 
aon of the routes involved in the 
tate.” 


This view was also acted upon in K. S. 
Achuthan’s case AIR 1969 Mys 215 (supra). 
As appears from the order of the Minister 
the validity of the approved scheme was 
not attacked on the ground of lack of 
efficiency or of having failed to provide 
properly co-ordinated road transport ser- 
vice. What was contended before the 
Minister was that the O. R. T. Company 
is not financially sound to implement the 
scheme of nationalisation and in view of 
its past lapses the said company would 
not be able to provide an efficient, ade- 
quate and properly co-ordinated trans- 
port service. 


The argument that the Company is not 
possessed of such number of vehicles and 
resources to provide efficient, adequate, 
economical and properly co-ordinated 
transport service is unsustainable. The 
O. R. T. Company is a State Transport 
Undertaking controlled by the State Gov- 
ernment and Central Government and in 
that view of the matter a charge of lack 
of resources cannot be levelled against 
the Company. The financial position of 
the State Transport Undertaking in ques- 
tion and its past lapses are not relevant. 
The Minister rejected the representations 
of the operators relying upon a passage 
from the judgment of the Supreme Court 
in the case of Capital M. P. Co-operative 
Societies v. State of. M. P. (supra): That 
passage runs thus :— ' 
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“It will thus be clear that nationalised 
road transport under Chap. IV-A would 
be run either by the Central Government, 
or a State Government or any of the 
other three authorities mentioned there 
which are all under the control of the 
State Government or the Central Govern- 
ment. In these circumstances, with the re- 
sources of the Government behind those 
authorities it would in our opinion be 
futile for any objector to say that the 
Central Government, the State Govern- 
ment or the autliorities backed by it 
could not have equipment and finances 
to carry out the schemes, It seems to us 
that the very fact that a scheme is pro- 
posed suggests that the Central Govern- 
ment or a State Government or the autho- 
rities would carry it out. So there is no 
question of asking for production of docu- 
ments relating to the equipment and 
financial position of a State Transport 
Undertaking as defined in S. 68-A (b).” 

view of the unlimited financial back- 
ing of the State and Central Governments, 
the provision in the approved scheme of 
increasing the number of stage carriages 

r contract carriages depending on the 

eed of the public cannot be a ground of 
inadequacy of service. 

The petitioners’ further contention is 
that exemption given to holders of All In- 
dia Tourist permits and All Orissa Tourist 
permits, while not exempting inter-district 
permit holders amounts to violation of 
Art. 14 of the Constitution. This conten- 
tion has no substance. There is no provi- 
gion for grant of inter-district tourist per- 
mits under the Act and Rules 


framed thereunder. The holders 
of All Indi Tourist permits 
and vehicles operating on inter- 


State routes on reciprocal agreement basis 
are categories which are different class 
altogether from tourist permits inside the 
State of Orissa inasmuch as their opera 
tion relates to inter-State routes which 
cannot be affected by an approved scheme 
under Section 68-D unless previous a 
proval of the Central Government is ob- 
tained. All India Tourist permits are re- 
cognised as a separate class under Orissa 
Tourist Vehicles Rules, 1984. Therefore, 
exemption given to All India Tourist per- 
its and Orissa Tourist permits, while 
not exempting inter-district tourist per- 
mits, would not be violative of Art. 14, 
there being no discrimination but only a 
reasonable classification. For the aforesaid 
reasons the contention No. $ fails. 


9. As regards contention No. 4 it com- 
prises of two parts. The first part is that 
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the Company is not possessed of sufficient 
number of vehicles to provide an efficient, 
adequate, economical and properly co 
ordinated transport service, and the 
second part is that the Company is not 
possessed of resources also to provide 
such efficient, adequate, economical and 
propery co-ordinated transport service 

econd part of this contention has been 
dealt with while dealing with contention 
No. 3 and does not require repetition. 
As regards first part, it is stated in the 
writ petitions that the O. R. T. Company 
was operating 800 routes with 260 vehi" 
cles, out of which a large number were 
worn out and old and that they did not 
comply with provisions of Chapter V of 
the Act and rules and that they did not 
obtain fitness certificates, and that while 
85 buses were added to the fleet, 89 were 
deleted by sale or condemnation and out 
of 305 vehicles 85 were superannuated. 


These averments have been specifically 
denied by O. P. No. 1 in its counter. As 
stated at the time of hearing of the ob- 
jections, the oe was operating 159 
routes requiring 248 buses daily, whereas 
it had a fleet strength of 323 vehicles and 
those vehicles had got fitness certificate 
and had complied with all the require 
ments of the Act and the M. V. Rules. 
That strength has now been augmented 
to 332. The record of service of the com- 
pany as regards punctuality in departure 
and arrival was quite satisfactory and 
creditable. Factually, therefore, there is 
no basis for this argument. That apart, 
the fact that the State Transport Under 
taking is not possessed of sufticient num- 
ber of vehicles is not a relevant con: 
sideration for judging whether the scheme 
satisfies the tests under S. 68-C or S. 68- 
and Rule 8 of the Rules. 


10. As regards contention No. 5 which 
essentially raises the question of denial 
of opportunity of hearing and violation of 
rules of natural justice, it is submitted 
after referring to the order-sheet of the 
Minister, particularly to orders dated 
18-4-78, 2-5-78 and 115-78, that the 
O. R. T. Company having been allowed 
to file their affidavit on 11-5-78, the ob- 
jectors should have been given opportu- 
nity to file their replies. But instead’ of 
adjourning the hearing to some other date 
for affording opportunity to the objectors 
to file their replies to the affidavit of the 
Company filed on 11-5-78 or to make their 
submissions on such affidavits, the hear 
ing was closed on 11-5-78. The order 
dated 11-5-78 shows that the Minister 
allowed the O. R. T. Company to file re 
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saris affidavit. within 7 days to the affi 
avits filed by some of the objectors on 
11-5-78. Thus, having enlarged the time 
. for the Company to file rejoinder the 
Minister should not have closed the hear- 
ing on 11-5-78. The petitioners filed their 
rejoinder on 18-5-78 to the counter-affida- 
vit of O. R. T. Company filed on 11-5-78. 

This rejoinder was received by the 
Minister on 19-5-78. Petitioners contend 
that while the counter-affidavit of the 
Company was accepted and referred to 
in the final order of the Minister, the re- 
foinder of the petitioners dated 18-5-78 
was ignored on the ground that it was 
filed without any orders to that effect. 
Further, the petitioners also filed an ap- 
plication on 18-5-78 requesting the Minis- 
ter to accept the rejoinder and for af- 
fording some opportunity to advance fur- 
ther argument. This application was 
ignored on the ground that it was not 

ed in response to any order of the 
Minister. us, not only the procedure 
envisaged in S. 68-D (3) of the Act but 
also rules of natural justice inherent in 
oo of the statute have been vio“ 


Section 68-D of the Act entitles an ob“ 
fector to file objections to the scheme 
blished. under Section 68-C. Reading 
. 68-C and 68-D of the Act together it 
fs clear that within 80 days from the date 
of publication of the scheme under S. 68-C 
ersons enumerated in S. 68-D (1) can 
e their objections to the State Govern- 
ment who, thereafter, will consider those 
objections and would give an opportunity 
to them or their representatives, if they 
so desire, to be heard and ultimately ap- 
prove or modify the scheme. In the 
instant case the petitioners pursuant to 
the notification under Section 68-C filed 
their objections. Orders dated 18-4-78, 
2-5-78 and 11-5-78 may be extracted here- 
in below :—~ 
18-4-78 “Heard the parties. The ob- 
fectors filed applications for time for filing 
documents etc. This is granted. The case 
is adjourned to 2-5-78 (11 A. M.) for fur- 
ther hearing. However no fresh notice 
would be issued on this account. The par- 
ties are to appear without further 
notice.” l 
2-5-78 “Some objectors filed affidavits, 
they are linked in the file. The O. R.T. 
Co. representative with their advocate 
were present, 


: Hearing was made on the points raised 
in the affidavits. O. R. T. Co. want time 
to file counter-affidavits, : 
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Kar Motor Transport sought time to 
file affidavit. He is allowed to do so by. 
8-5-78 with a copy to advocate for O. R. T. 
Co. So the O. R. T. Co. can file counter- 
affidavit if they, so like. 

Baidyanath Panda filed a petition to 
implead Collector, Phulbani or R. T, A., 
Phulbani as an objector. There is no such 

rovision and neither the Collector nor 

e R. T. A, Phulbani has filed objection 
within tbe prescribed time. This is 
rejected. 

The case is adjourned to 11-5-1978 at 
11 A. M. for reply by the O. R. T. Co. 
The objectors are to appear on that date 
: the so like but no fresh notice be 

sued. 


11-5-78 “Heard the Advocate for the 
O. R. T. Company. In addition the 
O. R. T. Co. has filed affidavits. K. N, 
Kar, G. Mukherjee and G. Panda also 
fled affidavits today. They are allowed to 
do so. The O. R. T. Co. can file rejoinder 
affidavit if they like within 7 days. 


N. K. D. N. V. Prasad Rao has filed 
some documents. No further hearing. 
Orders reserved.” 


On 11-5-78 the O. R. T. Company as 


well as some of the objec- 
tors filed fresh evidence It is 
tue that O. R. T. Company was 


given 7 days’ time to file further rejoinder, 
but as a matter of fact no er re- 
joinder has been filed. It will be noticed 
that the objectors did not make any 
prayer for time for filing any further affi- 
davit or rejoinder in the case. In view of 
this order the Minister was justified in 
not taking the rejoinder of the objectors 
dated 18-5-78 into consideration at all. It 

ill be further seen that this rejoinder 
has been filed without giving notice to 
the Company. The complaint that the ob- 
jectors were not given adequate opportue 
nity of hearing has no basis. 


As regards rules of natural justice, i 
has already been stated that they ‘vary 
with the varying constitution of statutory 
bodies and the rules prescribed by the 
Act under which they function; and the 
question whether or not any rules of na 
tural justice had been contravened, 
should be decided not under any pre 
conceived notions, but in the light of the 
statutory rules and provisions. Where no 
such rules which could be said to have 
been contravened by a tribunal is brough 
to the notice of the court itisno ground 
for interference either under Art. 226-or 
227 simply because the tribunal. had 
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viewed the matter in a light which is not 
acceptable to the -court. (See the 
case of Nagendranath Bora v. Commr. of 
ills Division, AIR 1958 SC 398, at 
p- 409). Applying these tests, petitioners’ 
counsel have not been able to point out 
violation of any rules or provision of sta- 
tute and, as such, the complaint that the 
objectors had not been given an oppor 
tunity of hearing camnot be upheld. 


Then the question is whether whatever 
opportunity was given was reasonable or 
not. The Supreme Court has explained 
what is reasonable opportunity in the 
case of M/s. Fedco (P) Ltd. v. S. N. Bil- 
grami, (AIR 1960 SC 415) (supra) in the 
ollowing words :-— 


“The requirement that a reasonable op- 
portunity of being heard must be given 
has two elements. The first is that an o 
portunity to be heard must.be given; the 
second is that this opportunity must be 
reasonable. Both these matters are justi 
ciable and it is for the Court to decide 
whether an opportunity has been given 
and whether that opportunity has been 
reasonable...... 


There can be no invariable standard 
for ‘reasonableness’ in such matters ex 
cept that the Court’s conscience must be 
satisfied, that the ae against whom an 
action is proposed has had a fair chance 
of convincing the authority who proposes 
to take action against him that the 
grounds on which the action is proposed 
are either non-existent or even if they 
exist they do not justify the proposed ac- 
tion. The decision of this question will 
necessarily depend upon the peculiar 
facts and circumstances of each case, in- 
cluding the nature of the action proposed, 
the grounds on which the allegations are 
based, the attitude of the party against 
whom the action is proposed in showing 
cause against such proposed action, the 
nature of the plea raised by him in reply, 
the requests for further opportunity that 
may be made, his admissions by conduct 
or otherwise of some or all the allega 
tions and all other matters which help 
the mind in coming to a fair conclusion 
on the question....--..” 
Applying these tests it will be seen that 
the petitioners were given opportunity of 
being heard on $ occasions. An objection 
filed beyond the period of limitation for 
filing the objection was accepted and 
hearing continued for three days, viz., 
18-4-78, 2-5-78 and 11-578, when the 
Minister after hearing parties closed: the 
case for orders. It is significant that the 
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pete ners did not want any further time 
or ae any further counter-affidavit or 
further hearing. In that view of the mat- 
ter, the filing of an by arc ea on 18-5-78 
appears to be an erthought for the 
purpose of making out a case of violation 
of principles of natural justice in this 
Court. There are no inflexible rules of na- 
tural justice of universal application as 
held in the case of M/s. Bharat Barrel 
and Drum Mfg. Co. v. L. K. Bose (AIR 
1967 SC 361) (supra). “The Court has to 
consider in each case whether in the 
light of the facts and circumstances of 
that case, the nature of the issues involv- 
ed in the enquiry, the nature of the order 
passed and the interests affected thereby 
a fair and reasonable opportunity of being 
heard was furnished to the person affect- 
ed. Their Lordships approved the dictum 
of Lord Parmoor in the case of Local 
Govt. Board v. Arlidge, 1915 AC 120, 
bolt was expressed in the following 
wo n : 


“Where, however, the question of pro- 
cedure is raised in a hearing, before some 
tribunal other than a court of law, there 
is no PR to adopt the regular 
forms of judicial procedure. It is suffi- 
cient that the case has been heard in a 
judicial spirit and in accordance with the 
principles of substantial justice. In deter- 
mining whether the principles of substan- 
tial justice have been complied with in 
matters of procedure regard must neces- 
sarily be had to the nature of the issue 
to be determined and the constitution of 
the tribunal.” 


Applying this dictum to the facts of the 
present case, we have no doubt in our 
mind that there has been no violation of 
principles of natural justice nor have the 
petitioners been deprived of any reason» 
able opportunity of being keard 


Annexures 6 and 7 in O. J. C. 1660 of 
1978 which were purported. to have been 
filed by the petitioner on 18-5-78 and re 
ceived by the Minister on 19-5-7838 were 
not taken into record and considered. 
The prayer in one of those petitions for 
further hearing could not o be com 
sidered as the hearing had already been 
closed on 11-5-78. In this connection the 
affidavit of the State Government may be 
referred to. In paragraph 5 thereof it has 
been specifically averred that on 11-5-78 
when’ the Minister passed orders none of 
the petitioners who were objectors before 
the Minister wanted any further hearing. 
The complaint of want of reasonable. op- 
portunity is obviously an afterthought. 
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This contention, therefore, has no merit 
and fai 


Il. As regards the 6th contention it is 
argued that the objections relating to the 
adequacy of the scheme in the light of 
the objective set out in S. 68-C have been 
summarily rejected without considering 
the same on merit and substantial objec- 
tions have been rejected on irrelevant 
considerations. The Minister appears to 
have been obsessed with the idea of 
sr igaaer eee socialism and equi-distribution 
of national wealth providing thereby a 
higher percentage of employment and 
that whenever private operators enter the 
field whereby an unhealthy competition 
with the Government or para-Govern- 
ment transport services raises its head to 
the latter's detriment, the routes, where 
such a competition comes to play, should, 
as a policy, be nationalised. These con- 
siderations on the part of the Minister, it 
is contended, vitiate the Miniser’s order. 
Para. 7 of the Transport Ministers order 
in this connection is referred to. Para 8 
of the impugned order is objected to in 
as much as it rejects the objection relat- 
ing to financial soundness of the O. R. T. 
Company as non-maintainable. Para 11 
of the Minister’s order is also attacked on 
the ground that the Minister has rejected 
the objections of R. T. A, Ganjam an 
R. T. A., Phulbani on the ground that 
they have no locus standi to object. 


Non-consideration of the objections of 
the R. T. A., Ganjam and R. T. A., Phul 
bani when those objections were on the 
record and constitute a relevant material 
in support of the objections affects the 
soundness of the Ministers order. Simi- 
larly, para 12 of the Ministers order is 
impeached on the ground that the objec- 
tion relating to wide variance between the 
maximum and the minimum number of 
buses provided under the scheme has 
been rejected summarily. For the self- 
same reason rejection of the objection 
relating to fraud on Sections 68-C and 
68-E of the Act has been impeached. If 
the Minister was satisfied with the as- 
surance given by the Company to put in 
more buses whenever required, he should 
have modified the scheme to that effect. 
Rejection of the objection relating to ab- 
sence of any provision in the scheme for 
contract carriages has been attacked as 
arbitrary. Para 19 of the order of the 
Minister wherein vehicles having All 
India tourist rmits and All Orissa 
tourist permits have been exempted from 
the operation of the scheme, while the 
vehicles having inter-district tourist per- 
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mits have not been exempted, amounts 
to gross discrimination. Referring to 
para 24 of the Ministers order it is argu- 
ed that non-provision in the scheme for 
plying vehicles on feeder routes and non- 
exemption of feeder routes in the scheme 
affects the legality of the scheme as for 
such omissions the scheme does not ensure 
adequate and properly co-ordinated 
transport service. 


The Act or Rules framed thereunder 
nowhere enjoin upon the State Govern- 
ment, in this case the Minister of Trans- 
port, to give detailed reasons in support 
of the conclusions while considering the; 
objections under S. 68-D 2 of the Act. 
The Supreme Court. has laid down the 
law as to ope of interference with such 
an order of the competent authority in a — 
number of cases. In the case of H.C. 
Narayanappa v. State of Mysore, AIR 
1960 SC 1078, it has been held that — 


“,...The guarantee conferred by Sec 
tion 68-D of the Motor Vehicles Act upon 
persons likely to be affected by the in- 
tended scheme is a guarantee of an op 
portunity to put forth their objections 
and to make representations to the State 


Government against the acceptance of 
the scheme. This opportunity of making 
representation and of being heard in sup- 
port thereof may be regarded as real only 
if in the consideration of the objections, 
there is a judicial approach. But the 
Legislature does not contemplate an ap- 
peal to this Court against the order pass- 
ed by the State Government approving or 
modifying the scheme. Provided the 
authority invested with the power to con- 
sider the objections gives an opportunity 
to the objectors to be heard in the matter 
and deals with the objections in the light 
of the object intended to be secured by 
the scheme, the ultimate order passed by 
that authority is not open to challenge 
either on the ground that another view 
may possibly have been taken on the ob- 
jections or that detailed reasons have not 


been given for upholding or rejecting the 


contentions raised by the objectors.” 


The Supreme Court in the case of Sar 
joo Prasad Singh v. State of Bihar, 
1977 SC 24, has said :— 


“Approval and modification of the 
scheme indicates that the scheme is effi- 
cient and adequate. No finding of fact is 
necessary on each and every separate ob- 
jection.” T 
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. B. C. Narayanappa’s case (supra) was 
followed in M. S. Sadananda v. State of 
Mysore, AIR 1969 Mys 819, in the follow- 


ing words :— 


“In writ petitions like those before us 
it is not within our province to examine 
whether on the materials which were 
available before the Chief Minister it was 
alates for him to reach a conclusion 
jifferent from the one which he reached 
and as pointed by the Supreme Court 
even if the Chief Minister did not em- 
bark upon a sufficiently detailed discus- 
sion of the questions which he had to de- 


cide or of the arguments which were ad- 
vanced before him, it would not be possi- 
ble for us to disturb the decision reached 
by him. 
XX XX XX XxX 

Unless it is possible for the petitioners 
to point out some infirmity in the pro- 
ceeding before the Chief Minister which 
vitiated that finding, they could not ask 
us to quash the scheme on the ground 
that there was no discussion of all the 
arguments advanced before the Chief 
Minister in sufficient detail. The limited 
question with which we are concerned is, 
whether the objections were considered 
and dealt with in the light of the object 
intended to be secured by the scheme 
and the order made by the Chief Minister 
demonstrates that there was such con 
sideration of those objections. For the 
mere reason that the ultimate order does 
not in rate detailed reasons which 
supported the conclusion, would not be a 

ound as explained by the Supreme 

ourt in Narayanappa’s case, AIR 1960 
SC 1078 for the demolition of the order 
made by the Chief Minister.” 


The Allahabad High Court in the case 
of U. P, State Road Transport Corpora- 
tion v. Mahavir Singh, 1977 Transport 
and Acc Cas 152, has said that the scope 
of enquiry under Art. 226 in respect of 
adjudication made under S. 68-D is a limit- 
ed one in the sense that an order passed 
under that provision is not liable to be 
struck down on the ground that another 
view is possible on the question of ad- 
equacy. 

It will appear from para 6 of the order 
of the Minister that the main objections 
raised by the objectors have been sum- 
marised and the grounds on which those 
objections have been sought to be found- 
ed have also been noticed in para 7. 
Considering them in the light of the judi- 
cial decisions the Minister has come to 
the conclusion that the. objectors have 
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failed to discharge the onus:of ` provin 
that the scheme is not a properly co- 
ordinated scheme. Thus, it cannot be sai 
that the order of the Minister is without 
jurisdiction or is in any way: vitiated. In‘ 
para 8 of his order the Minister has dealt 
with the objections regarding financial 
condition of the State Transport Under- 
ae and has rejected that objection 
rightly in view of the fact that the Com- 
pany is owned and controlled by the State 
Government. Here again the Minister has 
relied upon judicial decisions. 


As regards the objections filed by R. T. 
A., Ganjam and R. T. A, Phulbani the 
Minister has rightly rejected them on the 
ground that they are not competent per- 
sons to object. S. 68-D enumerates the 
category of persons who are entitled to 
file objection on the publication of a 
scheme in the Official Gazette within a 
stipulated period. R. T. A., Ganjam and 
R. T. A, Phulbani do not come under 
any category of persons enumerated there- 
in and on that ground the Minister re- 
jected their objections in limine. R. 6 of 
the Rules which is procedural provides 
for filing of objection to the scheme pub- 
lished under S. 68-D, by any person con- 
cerned or authority aggrieved by tho 
scheme. The rule cannot ‘enlarge the cate- 
gory enumerated in S. 68-D of the Act. 
The legislative changes of 68-D (1) leads 
to the same conclusion. The provision 
prior to its amendment by Act 56 of 1969 
was to the following effect:— 


“(1) Any person affected by the scheme 
published under Section 68-C may within 
30 days from the date of the publication 
of the scheme in the official Gazette file 
objection thereto before the State Gov- 
ernment.” 







The term “any person” was wide enough 
to include all categories of persons and 
as that would throw open the door to in- 
numerable objections resulting in a pro- 
tracted proceeding it was thought neces- 
ay to restrict the category of objectors, 
and S. 68-D (1) was amended limiting the 
category of persons: entitled to ject. 
R. 6, however, provides that any person 
or authority may object but it cannot over 
ride the section, as rules have been fram- 
ed for carrying into effect the provisiong 
of Chap. IV of the Act. The Minister a 

arently considered R. 6 harmoniously 
Thus, when the Minister re 
jected the objections of R. T. A. Ganjam 
and R. T. A., Phulbani on the ground that 
they are not competent to object, their 
objections are not relevant and .non-con- 
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sideration -of such objections cannot bea 
ground for impeaching the Minister's order. 
It was also argued that R. T. A. would 
a local authority’ within the 





that he has issued direction to the O. R. T. 
Company to take over all feeder routes 
but the said direction has not been car- 
ried into effect. This objection was based 
on the counter-affidavit of the State 
wherein the term ‘feeder route’ was said to 
include all muffasil routes like Berhampur 
Gopalpur etc. which overlap a portion of 
the nationalised route. But the Minister 
has not accepted that meaning of the 
term ‘feeder route’. On the contrary, and 
in our opinion rightly, ‘feeder route’ hag 
been held to mean routes branching out 
from different junctions on the main route 
to be nationalised. In this view of the 
matter there has been no infraction in the 
publication of the final scheme. 


12. With regard to the 7th contention 
it is argued that the Minister of ‘Transport 
having initiated and inspired the scheme 
as a Minister and having thereby pre- 
judged the matter is disqualified from 

earing the objection to the scheme. 

These allegations of fact made in 
para 20 of the writ petition in O. J. C 
1660 of 1978 have been denied in the affi- 
davit of the Secretary to the Government 
in the Transport Department. Such an al- 
legation had never been made in any of 
the objections filed before the Minister 
under Section 68-D, nor was it canvassed 
before him during hearing of the objec 
tions. Whether a charge of bias and mala 
fide can be levelled against a Minister 
who might have some control over the 
State Transport Undertaking had come in 
for consideration in various judicial deci- 
sions including that of the Supreme Court. 
The State Government or any other autho: 
rity authorised by it deciding a dispute 
under S. 68-D (3 between State Trans- 
port Undertaking and the objectors dis- 
charges only its statutory function. In the 
case of J. Y. Kondala Rao v: Andhra Pra 
desh State Road Transport Corporation 
AIR 1961 SC 82, it has been held that 
even though the concerned Minister pre- 
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sides over a sub-committee constituted to 
implement the scheme of nationalisation 
that by itself would not be sufficient to 
establish that he was actuated by any per- 
sonal bias so as to disqualify him from 
hearing the objection. To prove personal 
bias there must be reliable evidence ad- 
duced by the parties. There is no such 
proof in this case. The identical point 
came in for consideration by the Supreme 
Court in H. C. N sche ha ae case (AIR 
n SC 1073) (supra). eir Lordships 
said:— 

“The plea-that the Chief Minister who 
approved the scheme under S. 68-D was 
biased has no substance. S. 68-D of the 
Motor Vehicles Act undoubtedly imposes 
a duty on the State Government to act 
judicially in considering the objections 
and in a proving or modifying the scheme 
propos y the transport undertaking.. 
shoes It is also true that the Government 
on whom the duty to decide the dispute 
rests, is substantially a party to the diss 
pute but if the Government or the autho- 
rity to whom the power is delegated acts 
judicially in approving or modifying the 
scheme, the approval or modification is 
not open to challenge on a presumption 
of bias. The Minister or the officer of the 
Government who is invested with the 
power to hear objections to the scheme is 
acting in his official capacity and unless 
there is reliable evidence to show that he 
is biased, his decision will not be liable 


to be called in question. merely because 
he is a limb of the Government....... j 
This principle has also been subse 


quently followed in the case T. Govinda 
S E N v. State of T. N., AIR 1973 


Even if the State Government deter- 
mines earlier the policy of nationalisation 
in the scheme of transport service yet 
that would not amount to bias so as to 
disqualify the concerned Minister from 
hearing the objection under S. 68-D or 
according approval of the scheme (see the 
case of K. S. Achuthan v. State of Mysore, 
AIR 1969 Mys 215). In this connection it 
is further contended that the Minister has 
not filed any affidavit refuting these al- 
legations of bias. Where there is personal 

egation of malice, the person concern- 
ed is to file an affidavit. In this case there 
was a personal allegation against the Mini- 
ster and he has denied the same in an affi- 
davit. The other allegations of bias being 
not personal in nature they have been 
denied by the Secretary to the Govern- 
ment by an affidavit. For all these reasons 
this contention has no substance and fails. 
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| IR. The contention No. 8 has been rais- 
ed by the petitioner in O. J. C. No. 1787 
of 1978. It comprises of two parts. The 
first part is that omission to provide buses 
in the sectional or feeder routes while 
nationalising the main route in the ak 
proved scheme will result in public hard- 
ship and cannot be considered to be in 
public interest. This contention has been 
noticed earlier and has. been rejected on 
the footing of various decisions already 
cited. For the selfsame grounds without 


repeating the same, this contention is re- 
jected. The second part of the contention 


is that he had filed an objection to the 
draft scheme on 29-1-78 (Annexure 8 of 
O. J. C. 1787/78), but was given no op- 
portunity of being heard under S. 68-D, 
and thereby rules of natural justice have 
been violated. There is not a single rele’ 
vant und in Annexure-8 envisaged 
under Section 68-C of the Act tending to 
show that the draft scheme does not pro- 
vide efficient, adequate, economical and 
properly co-ordinated road transport ser 
vice or that such a scheme is not in public 
interest. All that he tried to urge was as 
to how he was personally affected finan- 
cially if nationalisation took place. In the 
circumstances, it would have been fruit- 
less to have given him any special oppor 
tunity of being heard on his irrelevant 
objection. As the Minister's order-sheet 
would show, adequate general opportu- 
nity was given to all concerned. Thus, 
this part of the contention has equally 
no merit. 


14. In result, all the contentions hav- 
ing failed the batch of writ applications 
are dismissed with costs assessed at Rs. 
100/- (one hundred) in each writ applica- 
tion. The order of stay is vacated. 


Writ petitions are dismissed with costs. 


DAS, J. :— I agree. 
i Petitions dismissed. 
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From the very nature of the provi- 
sion in Section 8, it must follow that the 
party who gave notice for appointment 
of arbitrator has to be communicated, in 
case an appointment is made, with dua 
haste that the notice has been complied 
with; otherwise he would be justified in 
taking action under sub-section (2) of 
Section 8 of the Act, If within the sta- 
tutory period after service of notice the 
opposite parties do not appoint an arbi- 
trator, it is well within the rights of the 
party giving notice to move the court 
under Section 8 (2) for appointment of 
an, arbitrator and the court assumes ju- 
risdiction to appoint another arbitrator 
on the petition of the claimant, (1979) 
48 Cut LT 241 and AIR 1979 Orissa 19, 


Foll. AIR 1958 Mad 296, Dist. (Para 3) 
Cases Referred ; Chronological Paras 
AIR 1979 Orissa 19 3 
(1979) 48 Cut LT 241 3 
AIR 1972 SC 1538 3 
(1970) 1 All ER 420, Tradex Export SA 

v. Volkswagenwark A. G. 3 
AIR 1961 Pat 228 3 
ATR 1958 Mad 296 3 


Devanand Misra and R. K. Sahu, for 


Petitioner; Addl. Govt. Advocate, for 
Opposite Parties, 
ORDER :— The petitioner, an ‘A’ 


class contractor had undertaken con- 
struction of Distribution System of a 
canal in the district of Phulbani, For the 
said work, he entered into an agreement 
under the F2 contract. As disputes arose 
between the petitioner and the opposite 
parties, the petitioner réquested the De- 
partment to settle the disputes and as 
the opposite parties did Not pay any 
heed to the request of the petitioner, the 
peitioner communicated with the Chief 
Engineer to appoint an arbitrator for 
settlement of the disputes, as provided 
in the agreement, The Chief Engineer 
was duly served with a registered notice 
on 23-1-1979 who received the same on 
24~1-1979, Notice was also served on the 
concerned Executive Engineer. As no 
arbitrator was appointed within the pre- 
scribed period of fifteen days, the peti- 
tioner filed the case in the court of the 
Subordinate Judge, Bhubaneswar for 
appointment of an arbitrator after ex- 
piry of the statutory period. 


A counter was filed by opposite party 
No. 3, the Executive Engineer, M. I, 
Division, stating that the Chief Engi- 
neer, R. E.O. had already appointed one 
D. Patra, Superintending Engineer, 
Planning & Designs, R. E. O., as arbi- 
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trator to decide the disputes and the 
same was cOmmuNnicated to the peti- 
tioner on 15-2-1979. After hearing both 
parties, the learned Subordinate Judge 


held that as the arbitrator had already 


been appointed by the opposite parties, 
he did not feel it expedient to cancel the 
appointment of the arbitrator. According- 
ly, he dismissed the application of the 
petitioner. This revision is directed 
against the aforesaid order of the learn- 
ed Subordinate Judge. 

2. The short point for consideration 
in this revision is if no arbitrator is ap- 
pointed within the statutory period of 
15 days, as provided under S, 8 of the 
Arbitration Act, whether the court has 
furisdiction to appoint an arbitrator. In 
the instant case, admittedly no arbitrator 
was appointed within the statutory 
period, after service of notice by the 
petitioner on the opposite parties. After 
expiry of the statutory period, an inti- 
mation was sent to the petitioner stat- 
ing that an arbitrator was appointed by 
the opposite parties. It is contended on 
behalf of the petitioner that as no arbi- 
trator had been appointed within the 
statutory period, it is for the court to 
exercise jurisdiction under Section 8 (2) 
of the Arbitration Act and to appoint an 
arbitrator, 

It is apparent from the order of the 
earned Subordinate Judge that the or- 
der is vitiated by misconception of law, 
The learned Subordinate Judge has not 
applied his mind to the position of law 
and has superficially disposed of the pe= 
ition, 

3. In the case of Banabehari Das v, 
Executive Engineer, R. E. Division, Puri 
(1979) 48 Cut LT 241, it has been held 
that a bare analysis of Section 8 of the 
Act clearly indicates that sub-section (1) 
authorises a party to the contract con- 
taining an arbitration clause to give 
written notice to concur in the appoint- 
ment of an arbitrator and if within fif- 
teen clear days after service of notice 
appointment is not made, the court has 
power, if moved by the party who gave 
notice to make an appointment in which 
event, the appointment shall be deemed 
to be by common consent, From the very 
nature of the provision in Section 8, it 
must follow that the party who gave 
notice for appointment of arbitrator has 
to be communicated, in case an dppoint- 
ment is made, with due ‘haste that the 
notice has been complied with; other- 
wise he would be justified in taking àc- 
tion under -sub-section (2): of' Section 8 
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of the Act. It would, therefore, follow 
that the notice under Section 8 (1) if 
complied with has to be communicated 
with utmost expedition to the notice- 
giver. If the appointment was not made 
within the time indicated by law, the 
petitioner is well within his rights to ask 
the court to make the appointment of an 
arbitrator and the Chief Engineer would 
have no jurisdiction to make an appoint- 
ment and take away the jurisdiction of 
the Court under Section 8 (2) of the Act. 


This Court also relied on the decision 
in Tradax Export S. A. v. Volkswagen- 
wark A. G., (1970) 1 All ER 420, and 
Keshavsingh Dwarkadas Kapadia v. M/s. 
Indian Engineering Co, AIR 1972 SC 
1538, Also the position has been ex- 
plained in the case of Fertiliser Corpo- 
ration of India Ltd. v. Ravi Kumar Ohri, 
AIR 1979 Orissa 19, In that case, notice 
to the General Project Manager of the 
Fertiliser Corporation of India who was 
the principal administrative officer of 
the Corporation was held to construe 
notice to the Corporation, In paragraph 8 
of that decision, reliance was placed on 
a decision of the Patna High Court 
(Union of India v. D, P. Singh, AIR 1961 
Pat 228) and some previous decisions of 
this Court, In view of the consistent de- 
cisions of this Court, it is abundantly 
clear that if within the statutory period 
afer service of notice the opposite par- 
ties do not appoint an arbitrator, it is 
well within the rights of the petitioner 
to move the court under Section 8 (2) of 
the Arbitration Act for appointment of 
an arbitrator and the court assumes ju- 
risdiction to appoint another arbitrator 
on the petition of the claimant. Reliance 
has been placed by the opposite parties 
on Union of India v. Mangaldas N, 
Varma, AIR 1958 Mad 296. This case has 
no application to the facts and circum- 
stances of the present case. In that case, 
the arbitrators had already: been ap- 
pointed within the statutory period, but 
the umpire had not been’ appointed by 
the arbitrators. In view of the fact that 
the arbitrators had already been ap- 
pointed within the statutory period, the 
aforesaid decision is of no help to the 
opposite parties, 

4. On the aforesaid analysis, I hold 
that the decision of the learned Sub- 
ordinate Judge is completely wrong in 
law and: he has illegally exercised juris- 
diction and.the order is not sustainable, 

5. In the result, the civil revision is 
allowed with costs, The hearing fee is 
assessed at Rs, 100/-. The impugned 
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order of the learned Subordinate Judge 
is set aside and he is directed to take 
steps for appointment of an arbitrator 
after due notice to the parties, 

Petition allowed, 





AIR 1980 ORISSA 144 
P, K. MOHANTI, J, 

Sukadeolal Banka and another, peti- 
tioners v. Jogeswar Prasad Sharma and 
another, Opposite Parties, 

Civil Revn, No, 88 of 1979, Dj- 8-11- 
4979." 

Civil P. C. (1908), O. 33 R. 5 Cl. (f) 
(inserted by amending Act of 1976) — 
Application to sue as pauper — Suit to 
recover pawned articles — Suit beyond 
three years from date of refusal after 
demand — Suit barred in view of Arti- 
cle 70 of Limitation Act (1963) — Ap- 
plication to sue as pauper can be reject- 
ed under R, 5 Cl. (£). AIR 1968 Orissa 
213, Dist. (Limitation Act (1963), Art. 70). 

(Para 3) 
Cases Referred: Chronological Paras 
AIR 1968 Orissa 213:34 Cut LT 1321 1 


B. K. Misra, for Petitioners; B, Nayak 
and M. R. Panda, for Opposite Parties, 


ORDER :— This Civil Revision is 
directed against an order refusing leave 
to sue as an indigent person, Opp. Party 
No. 1 filed a suit for recovery of Rupees 
11,200/~, as the price of gold ornaments 
said to have been pledged with the peti- 
tioner No, 1 and applied for leave to sue 
as an indigent person. The opposite par- 
ties filed counter contending, inter alia, 
that the petitioner No, 1 is not an im- 
digent person and that the suit is barred 
by limitation. The learned Subordinate 
Judge came to the findings that the peti- 
tioner was not possessed of sufficient 
means so as to pay the required court- 
fee. Relying on a decision reported in 
(1968) 34 Cut LT 1321: (AIR 1968 Orissa 
213), (Gobardhan Das v. Raghunandan 
Das) he held that it would be appro- 
priate to consider the question of limita- 
tion during the trial of the suit and not 
et the stage of enquiry into the applica- 
tion under Order 33, Rule 1, C. P, C. 


2. Order 33, Rule 5, C. P. C. enume- 
rates the events in which an application 
for leave to sue as an indigent person 
shall be rejected, Clause (f) which has 


"From Order of K. C, Mohapatra, Sub, 
C. J., Sambalpur, D/- 6-12-1978. 
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. , Sukadeolal Banka v, Jogeswar Prasad 


A. LR. 


been newly inserted by the Amendment 
Act of 1976, provides that where the al- 
Yegations made by the applicant in tha 
application show that the suit would be 


barred by any law for the time being in 


force, the application would be rejected, 
Prior to the Amendment Act of 1976, 
R. 5 of O. 33 as amended by this High 
Court provided for rejection of the 
application where the suit appeared to 
be barred by any law, In the decision 
relied upon by the court below, the claim 
did not appear to be time-barred on tha 
allegations made by the applicant in his 
application. But the plea regarding bar 
of limitation was taken in the counter 
filed by the opposite parties, The couri 
observed that the question was not so 
simple that it could be prima facie said 
that the suit was barred by limitation, 
It was of opinion that the complicated 
question relating to limitation and jurise 
diction should be appropriately taken up 
at the stage of trial, Since the allega- 
tions made by the applicant in his 
application did not show that the suif 
would be barred by the law of limitation, 
this Court upheld the finding of the lower 
court that the question of limitation could 
be appropriately taken up at the stage of 
trial. In the present case, the position 
is quite different, Upon the face of tha 
plaint, the claim appears to be time- 
barred. 


3. The suit is one for recovery of 
pawned articles from the pawnee and if 
is admittedly governed by Article 70, of 
the Indian Limitation Act which provides 
a period of limitation of three years to 
be computed from the date of refusal 
after demand. In paragraph 4 of the 
plaint it was specifically alleged that the 
plaintiff demanded the pledged articles 
mentioned in Schedules ‘A’ and ‘EB’ of 
the plaint in April, 1966, on repayment 
of the loan, but the defendant No. 1 re- 
fused to return the same on various 
pleas, Thus, the cause of action for the 
suit arose in April, 1966, but the suit was 
filed on 21-11-77, that is long after ex- 
piry of the period of limitation, It is 
obvious that on the allegations made by, 
the applicant himself, the suit would be 
barred by limitation, The application 
for leave to sue as an indigent person 
could not, therefore, be granted in view 
of the prohibition under Order 33, 
Rule 5 (f) of the Code of Civil Procedure, 
nf ie amended by the Amendment Ach, 

4. In the result, the Civil Revision is 
allowed with costs and the order of the 
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learned ` Subordinate.. Judge. is set aside. 
‘The’ application . for leave to- sue‘ as an 
-indigent person be rejected. The plain- 
tiff be allowed. time til 17th December, 
1979, to pay the required 
requested a “his. ‘Advocate — 
Panda, 

l Révision allowed. 


AIR 1980 ORISSA 145 
J.. K. MOHANTY, J. 


Shyam Sundar Das, Appellant v, Muni- 
cipal Council, 
Respondents, 


Second Appeal No, 278 of 1977, D/- 
6-8-1979.* 

(A) Civil P. C. (1908), Section 102 — 
Provincial: Small Cause Courts Act (9 of 
1887), Section 15 (1) Second Sch, 
Clause 35 (j) — Illegal execution of legal 
process — Svit for damages — Not cog- 
nizable by Court of Small Causes — m- 
_ stituted in Court of Mvnsiff — Judgment 
‘and decree of Munsiff reversed by Sub- 


ordinate Judge — Second Appeal main- 
tainapie; AIR 1975 Ali 132 Rel. on, 
(Para 5) 


(B) Orissa Municipal Act (23 of 1950), 
Section 244 — Notice to demolish unlaw- 
ful . construction — Executive Officer ef- 
fecting demolition before expiry of time 
given in notice — Demolition is illegal 
and without judisdiction. 


Secton 344 provides that reasonable 
time shall be named in the notice re- 
‘quiring any person to execute any work 
or to take any measures or to do any- 
thing and if such notice, requisition or 
erder is not complied with within the 
time so named, the Chairman .of the 


Municipal Council concerned may cause 
such work to be executed or may take 
any measures or do anything which may 
be. necessary for © giving due effect to 
the notice, requisition or order. The ob- 
ject of giving reasonable time is to ‘en~ 


able the person against whom the action ` 


is being taken to 
petent authorities 


approach the com- 
and to satisfy them 


‘that the construction has been done not - 


in vidlation of any of the provisions of 
the Orissa Municipal Act or Rules etc. 
‘In this case. demolition was made by the 
Executive- Officer under the direction of 


the Chairman, the action having been 


— we 





“*Frém’ . decision of- P. Misra; 

.. Baripada D/- 13-9-1977. ` 
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Shyam Sundar v. Baripada Municipality 


court-fee as” 
Mr. M. R- 


Baripada and - another, - 


‘on 14-10-1974, vide Ext. 3. 
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taken before “expiry of- thé time ` “Of 24° 


hours given, in the notice,. the Executive 
Officer acted illegally" m demolishing“, the 


- construction, (Para. 8) 
Cases Referred: Chronologies ` 
„AIR 1975 All 132. a 5 


R Ch. Mohanty and B, Ch. Mohanty, 
for Appellant; S., C. Mohapatra, .for Re- 
spondents, . ; 

JUDGMENT :— This is a plaintifi’s 
appeal ‘arising out of a suit for recovery” 
of compensation for damages suffered by 
the act of the defendants. 

2. Plaintiff-appellant is the owner. of 
plot No, 3290, in khata No, 1101/3/318 in 
Ward: No, 9 of Baripada Municipal: area. 
Close to the -west of his site; his bro- 
ther had constructed a building in or 
about the year 1960. The plaintiff had 
got a plan for construction of a build- 
ing sanctioned by the Executive Officer 
He had al- 
ready constructed boundary walls on 
three sides of his site and was construct- 
ing the: boundary’ wall to the western 
Side before starting the construction of 
his building. On 1-3-75. at about 2.50 
p. m. a notice was served by the Muni- 
cipality through the Executive Officer to 
stop the work ofthe compound wall, By 
then the plaintiff had already raised the 
wall to'a height of four feet. Again on 
that day at about 5.00 p. m. another 
notice was served on him under the 
signature of the Executive Officer, Bari- 
pada Municipality to demolish the said 
compound wall within: 24 hours, but he- 
fore completion `of 24 hours, at about 
10.00 a. m. on 2-3-75, the Executive Offi- 


‘eer with his staff demolished the wall 


which was 60 feet in length, 4 feet in 
height and 15 inches thick, So the plain- 
tiff filed the suit for recovery of Rupees 
750/-—Rs. 500/- for demolition of ihe 
compound wall and Rs, 250/- for mental 
agony caused by the defendants. 

' The case of the defendants is that 
under the Municipal Act and Rules and 
also according to the plan and sanction 
order, the plaintiff was required to leave 
three feet space in between. his site and 
the site of his brother, but without leav- 
ing such space, the plaintiff went on 
constructing his building which was re- 


ported to the Chairman of the Municipa- 


lity on -27-2-1975, for which the- Chair-- 
man visited the* spot’ and verbally in- 
structed-the plaintiff not to proceed with 
thé construction. In spite of such - in--. 
struction, the. plaintiff. proceeded..with. 


the eon tenon So 3 a. notice was seryed p 
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on him to stop the construction, but when 
he did not care and proceeded with the 
construction, another notice was issued to 
demolish the said construction, Since 
the plaintiff did not do so, the Executive 
Officer was directed to demolish the con- 
struction and, in fact, he did so. The 
defendants further stated that the wall 
said to be a compound wall was not a 
compound wali, but was a wall of a 
room. They have further claimed that 
the action of the Chairman and of the 
Executive Officer of the Municipality 
was legal and valid and the plaintiff was 
not entitled to any damages, 


3. The learned Munsif, Baripada, who 
heard the suit, decreed the suit in part 
and directed the defendant No, 1 to pay 
Rs, 500/- to the plaintiff towards com- 
pensation, but disallowed the claim of 
the plaintiff for Rs, 350/- towards mental 
agony. Against the judgment and decree 
of the learned Munsif, the defendants 
filed an appeal before the Subordinate 
Judge, Baripada, who allowed the appeal 
and set aside the judgment and decree 
of the learned trial court. Along with 
this appeal, plaintiff, appellant also filed 
Civil Revision No. 5/78 before this Court 
for abundant caution, which was dis- 
missed as withdrawn. 


4. At the time of admission of the 
second appeal, this Court was satisfied 
that the case involved a substantial ques- 
tion of law, namely, as to whether the 
said construction can be said to be in 
violation of the provisions contained in 
Rule 534-E of the Orissa Municipal Rules, 
1953, and in the event it is held to be 
so whether the Municipality had still 
power to demolish the said construction 
in exercise of its power under Sec. 344 
of the Orissa Municipal Act, and admitt- 
ed the appeal. There was a further 
order that. the question of maintainabili- 
ty shall be considered at the time of 
hearing, 


5. Mr. Mohapatra, learned counsel 
appearing for the respondents, raised a 
preliminary objection that this appeal 
is not maintainable, His contention is 
that as the damages claimed were to 
the extent of Rs. 750/- and the suit was 
one of the nature cognizable by the Court 
of Small Causes, no second appeal would 
lie in view of Section 102 Civil P. C. In 
my view, such an argument is untenable, 
Section 15 (1) of the Small Cause Courts 
Act provides, 


“A Court of Small Causes shall not 
take cognizance of the suits specified in 


the second schedule as suits excepted 
from the cognizance of a Court of Small 
Causes”, 
Clause 35 (j) of the second schedule 
which is quoted below for reference is 
relevant for the purpose of this case: 
“35. a suit for compensation — 
XRX XXX XXX 
(j) for illegal, improper or excessive 
distress, attachment or search, or for 
trespass committed in, or damage caus- 
ed by, the illegal or improper execution 
of any distress, search or legal process.” 
The present suit has been filed by the 
plaintiff for compensation for damage 
caused by illegal execution of a legal 
process. In this case the plaintiff has 
claimed compensation on the allegation 
that he suffered damage because of ille- 
gal execution of the legal process. As 
the suit is not cognizable by a Court of 
Small Causes, in my view, it has been 
rightly instituted by the plaintiff in the: 
court of the Munsif. Therefore, the 
second appeal is maintainable and the 
preliminary objection raised by Mr. 
Mohapatra fails. The above view finds 
support from a decision reported in AIR 
1975 All 132 (Town Area Committee v.l 
Prabhu Dayal). 


6. Coming to the merits of the case, 
it is evident that the lower appellate 


'court has completely misdirected itself. 


The claim was on the basis of damage 
caused to the plaintiff by an act of the 
defendants. The plaintiff can only suc- 
ceed if he proves to have suffered in- 
jury because of an illegal act of defen- 
dants and not otherwise. In this case 
the following facts, as concurrently found 
by both the courts below, are not disput- 
ed. 

(1) That the wall which was con- 
structed by the plaintiff and was de- 
molished by the defendants was a boun- 
dary wall. 

(2) That no permission is necessary 
for construction of a boundary wall. (not 
exceeding 10 feet in height), And, 

(3) That the construction of the wall 
was demolished before the expiry of the 
time (24 hours) given in the notice, vide 
Ext. 2. 

7. Mr. Mohanty, learned counsel ap- 
pearing for the appellant, assailed the 
following finding of the learned appellate 
court which is quoted below :— 

“Power under Section 344 of the Act 
has been exercised by the Chairman. The 
plaintiff did not deserve 24 hours time 
or any time because as already found, in 
spite of the notice and the notice to de- 
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molish, not only he did not stop con- 
struction, but went on constructing the 
boundary wall, Thus, any time that 
would have been given to him, would 
have been meaningless and the Muni- 
cipality had to bear further loss in de- 
molishing the construction and the plain- 
tiff also would have been -put to further 
loss if such demolition would have taken 
place after full construction and the 
eonstruction would have been completed 
soon, the way and manner in which the 
plaintiff was progressing. Thus, in any 
view of the matter, no damages could be 
awarded against the defendants”. 
According to him, the above finding is 
absolutely illegal and against the provi- 
sions of the Municipal Act and Rules. 
He further argues that Section 273-A of 
the Orissa Municipal Act. 1950, has no 
application to this case as for construc- 
tion of a compound wall no permission 
of the Municipal authorities is necessary; 
that the powers conferred under Sec- 
tion 344 of the Orissa Municipal Act has 
no application to this case and even as- 
suming that Section 344 of the said Act 
is applicable, demolition before the ex- 
piry of the time given is illegal; that 
Rule 534-E of the Orissa Municipal Rules 
has no application to this case; and that 
the rule only requires that three feet 
space should be left from the building, 
but it is not the case of the defendants 
that the plaintiff has not left three feet 
space from the building, 

In reply, Mr. Mohapatra submitted that 
Section 273-A of the Orissa Municipal 
Act has application to this case and the 
demolition has been done after due ser- 
vice of notice; that assuming that Sec- 
tion 273-A has no application, Section 344 
of the Orissa Municipal Act applies to 
this case; that a request was made to 
the plaintiff by the Chairman not to pro- 
ceed with the construction and the plain- 
tiff agreed to do so, but in spite of this, 
he having proceeded with the construc- 
tion, the Municipal authorities were 
bound to demolish the same; that the 
Executive Officer has acted in good faith; 
and that in view of Section 349 (4) of 
the Orissa Municipal Act, no suit is 
maintainable. 


8. The contention of Mr, Mohapatra 
that Section 273-A of the Act has applica- 
tion has no merit as admittedly the 
plaintiff was constructing the boundary 
wall, but not a building, Section 273-A 
applies for unlawful construction of a 
building. The learned appellate court 
has also found that Section 273-A of the 
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Act has no application. If Section 273-A 
has application, the defendants will be 
put to a very disadvantageous position as 
in Clause (2) of Section 273-A the Ex- 
ecutive Officer was to serve a copy of 
the provisional order made under sub- 
section (1) on the owner of the building 
together with a notice requiring him to 
show cause within a reasonable time to 
be mentioned in such notice why the 
order shall not be confirmed, S. 273-A (2) 
of the Act says that a person against 
whom the action is being taken should 
be given a chance to show cause within 
a reasonable time and before that no 
action should be taken. Coming to the 
next argument that Section 344 has 
application to this case it may be con- 
venient to quote the section which is as 
follows :— 


“344. Time for complying with notice, 
order, and power to enforce in default:— 
(1) Whenever by any notice, requisition 
or order under this Act, or under any 
rule or regulation or by-law made under 
it any person is required to execute any 
work or to take any measures or do any- 
thing, a reasonable time shall be named 
in such notice, requisition or order with- 
in which the work shall be executed, the 
measures taken or the thing done. 


r 

(2) If such notice, requisition or 
order is not complied with within the 
time so named, the Chairman of the 
Municipal Council concerned may canse 
such work to be executed or may take 
any measure or do anything which 
may, in his opinion, be necessary for 
giving due effect .to the notice, requisi- 
tion or order aforesaid. 

XX XX xx xx 
Section 344 provides that reasonable time 
shall be named in such notice and sub- 
section (2) of that section provides that 
if such notice, requisition or order is not 
complied with within the time so named, 
the Chairman of the Municipal Council 
concerned may cause such work to be 
executed or may take any measures or 
do anything which may be necessary for 
giving due effect to the notice, requisi- 
tion or order. In this case, as it is seen 
from Exts. 1 & 2, no section has been 
mentioned in the notice. Assuming that 
Ext. 2 was a notice under Section 344 
of the Act, demolition was made by the 
Executive Officer under the direction of 
the Chairman, The action having been 
taken before expiry of the time of 24 
hours given in the notice, the Executive 
Officer acted illegally in demolishing the 
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jconstruction..: -The’ object’ of- giving. re- 
asonable- time is to enable- the person 
against .whom the: action is- being.taken 
to approach the competent authorities 
and to satisfy. them that the construction 


has been: done not in violation of any of. 
the .provisions of the Orissa: Municipal. 


Act or Rules ete. So in view of the fact 
that the , demolition was effected before 


the expiry of the time provided in: 


Ext. 2, the. action of the defendants is 
thoroughly illegal and without jurisdic- 
tion. The argument that the action of 
the Executive Officer is bona fide and as 
such no suit will lie is also. not tenable. 
The plaintiff has come to this Court for 
claiming compensation as he suffered jn- 
jury due to the act of the defendants 
and it having been proved that the ac- 
tion of the defendants is illegal, in‘ my 
view, the plaintiff is entitled to compen- 
Sation, 

9. Considering the ‘facts and circum- 
stances of the case and the arguments of 
both sides, J am of the view that the 
plaintiff is entitled to compensation of 
Rs. 333/- as has been found by the. appel- 
late court instead of Rs. 500/- found by 
the. trial court 


10. In the result, therefore, the judg- 
ment and decree of the lower ‘“appeljate 
court is set aside’ and that of the trial 
court is restored subject to the modifica- 
tion that the plaintiff would be entitled 
to compensation of Rs. 333/- instead of 
Rs. 500/-. In the „circumstances, parties 
to bear their own costs. - 
Appeal allowed. 
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Thuru Khadia and others, Appellants 
v. Budhu Khadia and others, Respon- 
dents. 

' Second Appeal No. 175 of 1976, D/- 
4~9-1979,* 

Limitation Act (1963), Arts 64 and 65 
—-Claim of adverse possession against 
co-owner. — Evidence and proof. 

The law relating to the doctrine of 
. ouster is well settled. The possession of 
one co-owner is presumed to be on be- 
half of all the co-owners in view of the 
unity of title and possession. Because 
of this unity of title and possession among 
co-owners, the law requires, to consti- 
tute ouster, proof of something more 


*Fyrom decision. of G., S. Patnaik, Addl, 
o Dist. “J. Sundargarh D/- 24-2-1976., 
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ouster, . the : co-owner’s. exclusive posses- 


sion must be in denial- of the tithe: of’ 


the other co-owner and -it. must.: be 
brought . home - to the. 
the latter that his rights are invaded 
in open assertion of a -hostile title. Fur- 
ther, ouster has to- be pleaded and pro- 
ved, A co-owner claiming title by adverse 
possession has to show when. possession 
became adverse and how it was brought 
home to the knowledge of the ousted 
co-owner, If he does not plead or lead 
any ‘evidence, it.is not possible for the 
court te arrive: at any finding on the 
point. There may, however. he cases 


‘where it may not be possible for the co- 


owner in possession to lead. evidence as 
to when ouster commienced and how it was 
brought home to the kknowledge of the 
ousted. co-owner. In such cases, ouster. 
can be presumed from exclusive posses- 
sion of one co-owner and non-participa- 
tion in the income of the property by the 
other co-owner when possession dates 
back to a time beyond living . memory 
and it becomes ‘impossible to prove by 
direct evidence that the excluded co- 
owner had knowledge of the: denial of 
his title and the attendant circumstance? 
are in accord therewith. Thus, a pre- 


sumption of ouster may be drawn aga- ` 


inst co-owner :from. long continuous ex- 
clusive possession by a co-owner not only 
on the ground of exclusion from the pro- 
fits of the property, but on account of 
other. circumstances in addition to that 
fact indicating notorious exclusive. pos- 


session in assertion.of hostile title to the - 
(Case . 


knowledge of the person ousted. 
law discussed.) (Paras 9, 10, 18) 


‘Where the co-owner claiming adverse 
possession neither pleaded ouster nor 
led any evidence on the question and his 
main plea in the written statement was 
that the property in question was the 


‘self-acquired property of their ancestor 


and that was disbelieved and there was 
no averment in the written statement of 


the co-owner claiming adverse possession 


as- to when his adverse. possession com- 
menced and: there: was no material on 
the record to show that the right to. a 
share of the ‘co-owner against whom 
adverse possession was claimed, was de- 
nied to his knowledge at any time, it 
could not be said that the -co-owner 
claiming -adverse possession -had estab- 
lished--ouster of the co-owner’ 


(Paras 19, 20) 


- knowledge of. 


against: 
a adverse: possession . was claimed 


ACERS: 


than: mere ‘exclusive -possession and ex<- 
clusive ‘receipt of income, To.bring about. 


. 
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` Gases ‘Referred: Chronological . ‘Paras: 
.. ATR 1969 Ker 222° . 17 
ATR 1958 An Pra -48 s 16 
"ATR 1957 SC 314-- --. “Fos ab er ee 
“AIR 1934 PC 23. - ... - i 11 
` AIR. 1931. PC .48 - - ` ‘ji, 13 
- AIR 1929 Pat 624 z3 15 
AIR 1919 PC 44. voa sa | 
(1912) .16 Cal WN 849 w 
:74912 AC 230:81 LJ PC 151° Corea vy, 
Appuhamy 1} 
(900) 27 Ind App 136: ILR 27 Cal 943 
- (PQ) 1J 


(+840) 3 P & D 539: 52 RR 566: 113 ER 
~“ -697 Culley v. Deod Taylerson 11, 12 


- R. `C. Misra, for Appellants; D. S, 
Nanda, for Respondents, l i 
JUDGMENT :— Defendants 2 to 14 


‘have appealed: against a decree of affir- 
mance, 

2. The suit was for a declaration‘ of 
` plaintiffs’ title to the property deseribed 
in Sch. JI of the plaint or, in the alter- 
native, for partition of the property de- 
‘scribed in Sch. I into’ two equal shares 
and allotment of one such share to the 
plaintiffs. Sch. I relates to 20.25 acres :of 
land comprised under Khata No. 109 in 
village 

‘Sundargarh. Schedule If relates to 
` 10.21 acres out of the lands in Sch: I.. 

3. The plaintifis’ case may be pmeny 
stated as follows: 

Koila Khadia was the common aeetas 
of the parties. He had two sons named 
Dhomro and Bhadra. The plaintiffs be- 
long to the branch of Dhomro and the 
` defendants to the branch of Bhadra, Ac- 
cording to the _ plaintiffs, the property 
“described in Sch. I was the ancestral 
jcint family property of Dhomro and 
Bhadra, Due to dissension in the family 
they separated in mess and cultivated 
the lands separately according to their 

convenience though there was no parti- 
- tion by metes and bounds. Out, of his 
own separate: earnings, Dhomro took 
--same anabadi lands from the-then Ganju 
of village Bhamerchabe in the’ district of 
‘Ranchi: and after reclaiming the same, 
obtained a raiyati patta in his name. 
Similarly, Bhadra went to village Bansj- 
har in -Bihar and took some lands from 
the Ganju of the -village on payment of 


premium out of the joint fa- 
mily . funds. . But . he. was dis- 
- -possessed from the. same since 


‘he did not take-.care to get. a proper do- 
cument in proof of his-title. The lands 
in Sch. II have been in long- continuous 
possession of the plaintiffs and ‘their an- 
‘cestors, During the settlement -.opera- 
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` tións, the “plaintiffs 
‘separate parcha in respect of the same. 
‘But the defendants’ objected ‘and forci- 


reliefs. 


Jalangbira in the district of 
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-wanted to have a 


bly ploughed a portion of the. property, 
thereby disturbing’ the -peaceful -poss2s- 
sion of the plaintiffs. Hence, the plain- 
tiffs brought the suit: for the aforesaid 


4. Defendant No. 1 did not erter’ con- 
test, He’ was examinéd as P. W. 8 on the 
side of the plaintiffs, 

5. The suit was resisted by the defen- 
dants 2 to 14 who filed a joint written 
statement contending -thatthe suit for 
partial partition did not lie inasmuch as 
the properties situated at Ranchi dist- 
rict have not been brought to the hotch- 
pot, They claimed thatthe properties 
situated at Ranchi were acquired jointly 
by Dhomro and Bhadra. and they 
were in joint possession of the same. 
They also contended that the suit 
jands were the self-acquired properties 


‘of Bhadra and he was in exclusive’ pos- 


session of the same till his death which ` 
occurred in ‘1932. Shortly after his death, 
defendant No, 1 left for Assam in search 
of employment. Defendants 2; 3 and 4 
were then minors. Taking advantage of 
defendant ‘No. 1’s absence, Budhiram, the 
father of plaintiff No, 1, fraudulently 
got the name of his son recorded in the 
settlement record-of-rights in respect of 
the suit lands during the Mukherjee set- 
tlement, After the death of Budhiram, 
defendant No. 1 returned from Assam 
and took charge of all the suit lands, It 
was alleged that all the defendants have 
been continuously, peacefully and 
openly possessing the suit lands as of 
right and that the plaintiffs having no 
interest in the same are not entitled to 
any of the reliefs claimed in the suit. 
‘6. The trial court came to hold that 
the suit. properties are the ancestral 
joint family properties of the parties; 
that the suit was not bad for non-inclu- 
sion of the properties situated ‘at Ranchi 
district; and that the defendants did not 
acquire ‘title to the suit lands by adverse 
possession. Accordingly, a preliminary 
decree for partition of the Schedule I 
properties was passed. in favour of the 
plaintiffs. On appeal, the-decree of the 
trial court was confirmed by the learned 
Addl.. District Judge. “—In Second App@al 
No. 109. of 1972, preferred- by defendants 
2 to 14 this Court held that the suit pro- 
perties were`the -joint family properties 
of the parties at the inception and that: 
the suit was not, bad for .non-inclusion of 


. the properties situated at Ranchi district . 


150 Ori, 
But so far as the question of adverse 
possession and loss of plaintiffs’ title to 
the joint family proprety is concerned, 
the findings of the courts below were set 
aside and the case was remitted back to 
the lower appellate court for a fresh 
disposal, 

7. Aiter remand, the lower appellate 
court, on a consideration of the evidence 
on record, came to hold that the defen- 
dants were in possession of the suit lands 
for about 30 years, but there was absolu- 
tely no material on the record to show 
that the defendants were in cultivating 
possession of the suit lands in open as- 
sertion of hostile title, 

Upon such findings, the 
dismissed and the decree passed by the 
trial court was maintained. 

8. It is urged on behalf of the appel- 
lants that exclusive possession by one 
co-owner and  non-participation in the 
profits of the property by the other co- 
owner for a long period of 30 years 
would amount to ouster, 

9. The law relating to the doctrine of 
ouster is well settled and may be recapi- 
tulated. The possession of one co-owner 
is presmued to be on behalf of all the 
co-owenrs in view of the unity of title 
and possession, Because of this unity of 
title and possession among co-owners, 
the law requires, to constitute ouster, 
proof of something more than mere ex- 
clusive possession and exclusive receipt 
of income. To bring about ouster, the 
co-owner’s exclusive possession must be 
in denial of the title of the other co- 
owner and it must be brought home 
to the knowledge of the latter that his 
rights are invaded in open assertion of 
a hostile title. In this respect, there is a 
fundamental difference of the co- 
owner’s adverse possession from the 
adverse possession on the part of a 
stranger, In the  latter’s case it 
is sufficient that possession is overt and 
without any attempt at concealment so 
that the person against whom time is 
running ought, if he exercises due vigi- 
lance, to be aware of what is happening. 
It is not necessary that adverse posses- 
sion should be brought home to the 
knowledge of the excluded co-owner. 


10. Ouster has to be pleaded and proved. 
A co-owner claiming title by adverse 
possession has to show when pos- 
session became adverse and how it was 
brought home to the knowledge of the 
ousted co-owner. If he does not plead 
or lead any evidence, it is not possible 
for the court to arrive at any finding on 
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appeal was 


A.I. R. 


the point. :There may, however, ‘be cases. 
where it may not be possible for the co- 
owner in possession to lead evidence as 
to when ouster commenced and how it 
was brought home to the knowledge of 
the ousted co-owner, In such cases, 
ouster can be presumed from exclusive 
possession of one co-owner and non-par- 
ticipation in the income of the property 
by the other co-owner when possession 
dates back to a time beyond living me- 


mory and , it becomes impossible 
to prove by direct evidence ‘that 
the excluded co-owner had know- 
ledge of the denial of his title 
and the attendant circumstances 
are in accord therewith, The 


principle underlying this rule is that if. 
the ousted co-owner sleeps over to assert 
his rights for a considerable length of 
time, the co-owner in possession should 
not suffer or be handicapped on account! 
of the disappearance of evidence, 


11. The law on the point has been 
summed up by their Lordships of the 
Supreme Court in the case of P. Lakshmi 
Reddy v. L, Lakshmi Reddy: AIR 1957 
SC 314 thus :— 


“Now, the ordinary classical require- 
ment of adverse possession is that it 
should be nec vi, nec clam, nec precario. 
(See the Secretary of State for India v. 
Debendra Lal Khan, 61 Ind App 78 at 
p. 82: (AIR 19384 PC 23 at p. 25). The 
possession required must be adequate in 
continuity, in publicity and in extent to 
show that it is possession adverse to the 
competitor. (See Radhamoni Debi v. 
Collector of Khulna, (1900) 27 Ind App 
136 at p. 140 (PC)). But it is well set- 
tled that in order to establish adverse 
possession of one co-heir as against ano- 
ther it is not enough to show that one 
out of them is in sole possession and 
enjoyment of the profits of the proper- 
ties. Ouster of the non-possessing co- 
heir by the co-heir in possession who 
claims his possession to'be adverse, 
should be made out. The possession of 
one co-heir is considered, in law, as 
possession of all the co~heirs. When one 
co-heir is found to be in possession of the 
properties it is presumed to-be on the 
basis of joint title. The co-heir in pos- 
session cannot render his possession 
adverse to the other co-heir not in pos- 
session merely by any secret hostile ani- 
mus on his own part in derogation of 
the other co-heir’s title (See Corea v. 
Annuhamy) 1912 AC 230. It is a settled 
rule of law that as between co-heirs 
there must be evidence of open asser- 


1886 - 


tion of hostile title, coupled with exclu- 
sive possession and enjoyment by one of 
them to the knowledge of the other so as 
to constitute ouster. This does not neces- 
sarily mean that there must be an ex- 
press demand by one and denial by the 
other, There are cases which have held 
that adverse possession and ouster can 
be inferred when one co-heir takes and 
maintains notorious exclusive possession 
in assertion of hostile title and continues 
in such possession :for.a very considera- 
ble time and the excluded heir takes 
no steps to vindicate his title. Whe- 
ther that line of cases is right or 
wrong we need not pause to consider. It 
is sufficient to notice that the Privy 
Council in N, Varada Pillai v. Jeevara- 
thnammal, AIR 1919 PC 44 at p. 47, 
quotes, apparently with approval; a pas- 
sage from Culley v. Deod Taylerson, 
(1840) 3 P & D 539:52 RR 566, which 
indicates that such a situation may well 
lead to an inference of ouster ‘if other 
circumstances concur’ (See also Govind- 
rao v, Rajabai, AIR 1931 PC 48). It may 
be further mentioned that it is well set- 
tled that the burden of making out 
ouster is on the person claiming to dis- 
place the lawful title of a co-heir by 
his adverse possession”. 


12. In Culley v, Deod: (1840) 113 ER 
697 an action in ejectment was brought 
by the plaintiff, a co-tenant, after an in- 
terval of about 35 years. On the ques- 
tion of long continued possession, Lord 
Denman, C. J. observed at page 700 as 
follows :— 


“aoe Generally speaking, one tenant- 
in-common cannot maintain an eject- 
ment against another tenant-in-common, 
because the possession of one tenant-in- 
common is the possession of the other, 
and, to enable the party complaining to 
maintain an ejectment, there must be an 
ouster of the party complaining. But, 
where the claimant, tenant-in-common, 
has not been in participation of the 
rents and profits for a considerable length 
of time, and other circumstances concur, 


the Judge will direct the jury to take 

into consideration whether they -will 

presume that there has been an ouster”, 
(The underlining is mine). 


13. In Govindrao v. Rajabai: AIR 
1931 PC 48, the case of ouster and adverse 
possession asserted by the defendants 
was accepted because there were certain 
revenue proceedings between the parties 
in which the defendants claimed muta- 
tion in their sole name and denied that 
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the plaintiff had any interest in the pro- 
perties. This was sufficient to indicate 
ouster in addition to the exclusion of the 
plaintiffs from the profits of the property 
for more than twelve years. 

14. In a Bench decision reported in 
{1912) 16 Cal WN 849, (Avenenussa Bibi 
v. Sheikh Isuf) Sir Lawrence Jenkins, 
C. J., after observing that there must be 
exclusion and that mere non-participa- 
tion in rents and profits would not by 
itself necessarily amount to ouster held 
as follows. :— 

“J am prepared to repeat what I have 
said in a previous case that mere non- 
participation in rents and profits would 
Not necessarily of itself amount to an 
adverse possession, but such non-partici- 
pation or non~-possession may, in the cir- 


cumstances of a particular case, amount 


to an adverse possession, Regard must be 
had to all the circumstances, a most im- 
portant element is the length of time... 
The circumstances that have to be taken 
into consideration appear to me to be 
these, among others, the relationship of 
the parties, their position, the mode of 
life in the particular community to 
which the parties belong, the character 
of the property and other circumstances 
of a similar character”, 

15. In Ramlakhan Singh v. Chathu 
Sahi, AIR 1929 Pat 624, it was observed 
that even though possession of one co- 
owner is on behalf of all, if the claimant 
owner has been out of possession and had 
not been in participation of rents and 
profits for a long lapse of time, the court 
may draw the présumption of ouster 
from such long lapse of time in the light 


of the attendant circumstances of the 
case, 


16. In Peeran Sahib v, Jamaluddin 
Sahib: AIR 1958 An Pra 48 Subba Rao, 
C. J., stated the law in the following 
terms :— 

“It is not necessary to multiply cases 
as the law is well settled. The possession 
of one co-owner is the possession of all 
co-owners, A co-owner who pleads ouster 
must establish that there was a denial 
of the other co-owner’s right to his know- 
ledge and that he continued to enjoy the 
property exclusively for the statutory 
period after such unambiguous denial, 
Ouster in suitable cases can be presumed 
from non-participation in the profits of 
the land for a long period of time af- 
fecting different generations under such 
circumstances that denial could not be 


proved but could only be inferred.” 
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~ W. In V. Scoeppi ‘v. N. Moossa: AIR 


-1969 Ker 222 a Division” Bench: ‘held as. 


follows. — ` 


"neii When one co-owner takes pos-- 


session and continues im possession for a 
‘jong time- enjoying the ‘income of the 
property ‘without 
other co-owners, it is, in our opinion, a 
strong circumstance indicative of, or 
from which. an. inference can be drawn, 
` that there was ouster’ of the co-owners 
not in possession; and if other circum- 


stances also exist in support of this, 


-e sman 


courts will be justified in infering ouster 
or exclusion”, 

18. From a conspectus of the case- 
law referred to above, it will be noticed 
that. a presumption of ouster may be 
drawn against co-owner from long conti- 
{nuous exclusive possession by a co-owner 
not only on the ground of exclusion from 
the profits of the property, but on ac- 
count of other circumstances in addition 
to that fact indicating notorious exclu- 


sive possession in assertion of hostile 
title to the knowledge of the person 
ousted. 


= 19. In the present case, the appellants 
neither pleaded ouster nor led any evi- 
idence, on the question. Their main plea 
in the written statement was. that the 
property in Schedule I was the self-ac- 
‘quired property of their: ancestor Bhadra 
Khadia. This plea has been disbelieved. 
The finding that the suit property is the 
ancestral joint family property stands 
final and conclusive between the parties. 

20. There is no averment in the writ- 
ten statement as. to when the adverse 
possession commenced. There is no ma- 
terial on the record to show that the 
plaintiffs’ right to a share was denied to 
their knowledge at any time, There is 
nothing in the evidence to indicate any 
overt act or other conduct on the part 
of the defendants to make known to the 
plaintiffs that they intended to hold the 
property for themselves to the exclusion 
of the plaintiffs. This is not a case 
where it can be said that owing to long 
lapse of time, it is not possible for the 


defendants to lead evidence as to when. 


ouster commenced and how it was made 
known to the -plaintiffs. The primary 
parties are alive and they could give 
direct evidence about the: ouster. It, is 
significant to note that. defendant No, 1 
who. is now aged about 7¢ years did not 
‘support the plea of ouster: 


plaintiffs’ case of joint 


joint possession. The appellants . have. 
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‘derial of their title. 


sharing it -with the - 


Cannot be specified by Court. 


On the other.. 
hand, he. gave evidence supporting. the 


" JL, Cuttack: D/- 20-1-1979. 
‘ownership and. > MLA 


A.L. R., 


Hot proved any- cineumstance. to. indicate ` 


that, the. plaintiffs had; knowledge of the 
The lower. appel- 
late. court was, -therefore, ‘justified in 
maintaining. the ‘preliminary decree for 
partition passed by the Trial .Court, 

21. ‘The appeal’ fails and is dismissed, 
but in the circumstances,” without any 
order as to costs. 

i l Appeal dismissed, 
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The. Fertilizer Corporation of India 
Ltd. and others, Petitioners v. Ranjit 
Kumar Mishra, Opposite Party. 

Civil Revn: No, 69 of 1979, D/- 27-8- 
1979*, 

(A) Arbitration Act (1940), Section 8 
— Arbitrator — Appointment by Court 
-— Dispute to be referred to arbitration — 
(Para 5) 
(B) Arbitration Act (1940) Secs. 8 (2) 


‘44° — Petition for appointment of arbit- 


rator by Court — Territorial jurisdiction 


_— Determination, shall be in accordance 


with Section 20 Civil P. C. — (Civil P.C. 


(1908), Section 20). (Para 7) 

(C) Civil P. C. (1908), Sec. 20 (b) and 
Explanation — Suit against a Corpora- 
tion — Territorial jurisdiction of Court 


— Determination — Mode, 

Under Section 20 (b) C. P, C. a suit 
can be instituted in a Civil Court within 
the local limits of whose jurisdiction any 
of the defendants voluntarily resides, car- 
ries on business or personally works for 
gain, In a case. where defendant jis a 
Corporation as per the explanation at- 
tached to Section 20 C. P. C., a corpora- 


‘tion shall be deemed to carry on busi- 


ness at its sole or principal office in India 
or, in respect of any cause of action aris- 
ing at any place where it has also a. sub- 
ordinate office at such place. It cannot be 
Said that because of the words “in resvect 
of any cause of action arising at any place” 
in the’ explanation ifno part of the cause 
of action arises. at the place of the sub- 
ordinate office-then a suit cannot be in- 


stituted at that place, Further to become 


a subordinate office. it is not necessary 
that it. should be a miniature replica of 


.the main office-in‘aH its aspects, A cor- 


poration can be deemed to. carry on its. 
business at a. place where it has a sub- 


: ordinate office,” irrespective of the nature 








‘Against Order of R. S.P, Patnaik, Sub. l 


anaa S 
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' 6f:the work that is actually carried on 
' there. The explanation’ to Section 20, 
while providing the plaintiff a wider field 


to institute a suit against a Corporation, 


takes care to see that the defendant in 
such a-suit. can conveniently put up its 
defence through its ‘sole;. principal or 
subordinate office, ‘(Paras 7, 8) 


= (D) Arbitration Act (1940), Sec. 8° (2). 
—. Application to Court for appointment 


. of arbitrator. — Named arbitrator losing 
. tight to act as arbitrator or fails to 
nominate .one — Court has 
to make appointment of its own choice 
viz. other than the one named in the 
agreement, AIR 1961 Pat 228 and AIR 


1979 Orissa 19, Foll, (Para 10) 
` Cases Referred ; Chronological Paras 
_AIR 1979 Orissa 19` 10 

ATR’ 1978 Orissa 96: (1977) 1 Cut WR 440 

9 

‘TLR: (1978) 2 Cut 181 9, 9 (a) 10 

ILR (1977) 2 Cut 660 9 

AIR 1974 SC 1265 9 (a) 


1971 All LJ 412 . 9 


AIR 1971 All 326: 

AIR 1969 Orissa 280: 35 mat LT 630 10 
AIR 1961 Cal 166 a) 
AIR 1961 Pat 96 9 
-AIR 1961 Pat 228 10 


B. K. Beuria and A. S. Misra, for Peti- 
tioners; R. K. Rath, N. C. Panigrahi and 
G. S. Sarangi, for Opposite Party. 


~ ORDER :— This revision is directed 
against the order dated 20-1-79, passed 
by the Subordinate Judge, ee in 
Mise, Case No. 276/78, 


2. The opposite party herein filed a 
. petition u/s. 8 (2) of the Arbitration Act, 
1940, (hereinafter referred to as the ‘Act’) 
in the court below for appointment of 
an -arbitrator in accordance with Cl, 12 
of the agreement (Ext. 2) dated 19-5-78, 
between the parties, That petition was 
registered as Misc. Case’ No. 276/78, The 
petitioners herein were’ the opposite 
parties in the ‘said Misc, Case. According 
to the opposite party, his taxi ORU 7858, 
was hired by the petitioners for a period 
Of one year on hire charges of Rs. 50/- 
. per day besides supply of petrol, mobil 
oil and ‘brake oil as per the terms men- 
tioned in the said agreement. The pet- 
rol,.mobil and brake oil were not suppli- 


ed by the petitioners for running the car, 


and so the opposite party. purchased’ the 
_ same from -his own money and managed 
the work entrusted to him. Later’ on, 
_ ‘the petitioners paid only the hire charges, 
but did not pay the running expenses of 
- the car as -stipulated in the . agreement. 
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‘the parties | 
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“So the opposite party: issued a notice- to 


the petitioner No, 2 on 12-7- 1978, which 
the petitioner No, 2 received ‘on 15-7- 
78. By that notice petitioner No. 2 was 
called upon to exercise his authority as 
per cL, 12 of the agreement. But he did 
neither reply nor enter into reference’ 
nor authorise ‘any’ of his representatives 
to do the said job of arbitration, Hence — 
the. said petition, — 

. 3. The petitioners resisted the said 
petition on: the grounds that the Subor- 
dinate Judge before whom the said peti- 
tion was filed had no territorial jurisdic- 
tion to entertain that petition or to pass 
any order thereon; the notice issued to 


petitioner No, 2 was not a notice under 


Section 8 of the Act: the authority men- 
tioned in clause 12 of the agreement had 
not neglected or refused to act but was 
always ready aNd willing to act as per 
the terms contained therein; and that the 
opposite party has no ‘claim against the 
petitioners. 


4. The court below on a consideration 
of the evidence and materials before it 
has arrived at the finding that the claim 
of the opposite party against the peti- 
tioners for reimbursement of his dues 
arising out of the agreement (Ext, 2) 
between the parties is not for the court 
to determine, and in accordance with 
clause 12 of the agreement the said 
claims are required to be assessed and 
settled through arbitration. It also finds 
that the General Project Manager of the 
Corporation is the named arbitrator in 
the said clause, who was asked by the 
valid notice Ext. 1, to exercise his jvris- 
diction under clause 12 of the agrecment 
(Ext, .2), but he did neither enter into 
reference nor nominate his representative 
to act as the aribitrator in the case with- 
in the statutory period of 15 days, and 
did not reply to the said notice. Accord- 
ingly, the General Manager (petitioner 
No. 2) lost -his right to act as per cl, 12 
of the agreement, and hence a court has 


‘the jurisdiction to appoint the arbitrator 


to settle the disputes and claims between 
under the agreement, and 
that the court below has jurisdiction to 
entertain the said petition. On the said 
findings the court has allowed the said 


. petition and has directed the’ parties to 


suggest a: common name for appointment 
as the arbitrator in the case, and if they 
fail to suggest any such name, that court 
shall ‘appoint . the arbitrator, Having 
said_so it has specified 3 disputes which | 
are to. be arbitrated by the pemetes ae 


R this case, 
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3. Mr. Rath, the learned counsel for 
the opposite party, fairly concedes that 
it is well settled that the court cannot 
specify the disputes to be arbitrated by 
the arbitrator, and hence the specifica- 
tion of the disputes made in the impugn- 
ed order is not in accordance with law. 
Accordingly, the direction of the court 
below specifying the disputes in the last 
paragraph of its order has to be and is 
hereby expunged. The arbitrator shall 
be free to adjudicate all disputes arising 
between the parties under the agreement 
(Ext. 2). 


6. It was at first urged by Mr. Beuria, 
the learned counsel for the petitioners, 
that the court below has no territorial 
jurisdiction to entertain the petition 
under Section 8 (2) of the Act, as within 
the jurisdiction of this Court none of 
the petitioners, who .figured as opposite 
parties in the court below, actually and 
voluntarily resides or carries on busi- 
ness or personally works for gain, nor 
the cause of action in the suit either 
wholly or in part arises within its ter- 
ritorial jurisdiction, i 

In reply to the above contention, Mr. 
Rath, the learned counsel for the oppo- 
site party, submits that petitioner No. 1 
(The Fertilizer Corporation of India Ltd.) 
_has a subordinate office at Cuttack, and 
accordingly that Corporation shall be 
deemed to carry on business at Cuttack 
and so the court below has jurisdiction 
to entertain the said petition. He further 
submits that a part of the cause of action 
for the suit arises within the territorial 
jurisdiction of the court below. 


7. It is not disputed that a petition 
under Section 8 (2) of the Act has to he 
filed in the Civil Court having territorial 
jurisdiction under the Civil P. C. to 
entertain a suit in respect of the 
subject matter ‘in question, Under 
Section 20 (b) C. P, C, a suit can be 
instituted in a civil court within the 
local limits of whose jurisdicton any of 
the defendants voluntarily resides, car- 
ries on business or personally works for 
gain, and either the leave of the court 
has been taken or the other defendants 
acquiesce in such institution. Petitioner 
No. 1 who is in the position of a defen- 
dant. in the court below is a Corpora- 
tion, As per the explanation attached to 
Section 20, C. P. C., a corporation shall 
be deemed to carry on business at its 
sole or principal office in India or, in re- 
spect of any cause of action arising at 
any place where it has also a subordinate 
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office at such place, Therefore, a suit 
against the corporation can be institut- 
ed where it has its sole or principal 
office in India or in respect of any cause 
of action arising at any place where it 
has also a subordinate office, 

On the evidence of O, P. Ws. 1 and 2 
examined in the court below on behalf 
of the petitioners, it can be said that the 
corporation has a subordinate office in 
the Cuttack town, O. P. W. 1 in his 
cross-examination has categorically stat- 
ed that an officer designated as ‘Purchas- 
ing Officer of the Corporation’ is posted 
at Cuttack,, and he stayed in a house 
the rent of which is paid by the Corpo- 
ration. That house is connected with a 
telephone connection the charges of 
which are paid by the Corporation, 
O. P. W. 2 has also stated that :— 

“The house rent and the telephone 
bills in respect of the house taken on 
rent at Santa Sahi, Cuttack are being 
paid by the Fertilizer Corporation of 
India, Talcher Unit. The Assistant Pur- 
chaser, who is stationed at Santa Sahi, 
Cuttack, is an employee of the F. C. EL 
transacting business on behalf of the 


F. C. L He is making purchases on be- 


half of the F, C. I. on the basis of pur- 
chase orders issued from the Talcher 
Unit.” i 
The statement of O, P. W. 1 in exami- 

nation in thief, that the said officer has 
been posted at Cuttack only for orders 
and for making petty purchases as per 
the directions issued from time to time, 
is not corroborated by O. P. W. 2. From 
the latter’s deposition it rather appears 
that a house at Cuttack has been taken 
on rent by the Corporation and an offi- 
cer of the Corporation is transacting 
business on behalf of the Corporation in 
and from that house, That being so, the 
said house at Cuttack is nothing but a 
subordinate office of the Corporation, 
To become a subordinate office it is not 
necessary that it should be a miniature 
replica of the main office in all its as- 
pects. A Corporation can be deemed to 
carry on its business at a place where 
it has a subordinate office, irrespective 
of the nature of the work that is actual- 
ly carried on there. The explanation to 
Section 20, while providing the plaintiff 
a wider field to institute a suit against.a 
Corporation, takes care to see that the 
defendant in such a suit can convenient-|_ 
ly put up its defence through its sole, 

principal or subordinate office. As an 
officer of the Corporation is stationed at 
Cuttack, the petition u/s. 8 (2) of the Act 
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filed in the court below can very con- 
veniently be contested by the Corpora- 
tion through its said officer. 


8. Because of the words “in respect 
of any cause of action arising at any 
place” in that explanation it is urged 
by Mr. Beuria, and there are some deci- 
sions to support his submission, that i 
no part of the cause of action arises at 
the place of the subordinate office then 
a suit cannot be instituted at that place. 
Mr. Rath refutes the above submission 
by saying that if Mr. Beuria’s submis- 
sion is accepted then the explanation 
would become absolutely ineffective and 
redundant, as on the cause of action 
arising at a particular place the suit can 
be instituted in a court having jurisdic- 
tion over that place, and consideration 
about the existence of the sole, principal 
or subordinate office at that place would 
not at all be of any consequence or avail. 
There is weight and substance in what 
is submitted by Mr. Rath in this con- 
nection. But it is not necessary to re- 
solve that controversy in this case, as 
besides the existence of a subordinate 
office at Cuttack a part of the cause of 
action for the petition u/s. 8 of the Act 
also arises at this place, 


9. In this case the place of payment 
of the amount claimed was not agreed 
between the parties, So under Section 49 
of the Indian Contract Act or in ac- 
cordance with the common law rule 
that the debtor must seek the creditor 
and make the payment at the cre- 
ditor’s place, the Corporation must 
settle its dues towards the opposite 
party at Cuttack and pay the said 
amount to him at Cuttack where he has 
his permanent place of residence. On the 
refusal to settle the dues and non-pay- 
ment of the said amount a part of the 
cause of action has arisen at Cuttack, 
and hence the court at Cuttack has ju- 
risdiction to entertain the petition u/s. 8 
of the Act. It is well settled that the 
common law rule that the debtor must 
follow the creditor and make the pay- 
ment at the creditor’s place is recognis- 
ed and followed in India. 

In the decision reported in ILR (1977) 
2 Cut 660 (Executive Engineer, R. E. 
Division, Puri v. Gangaram Chhapolia) 
it has been held that a cause of action 
arises where the contract is made or is 
to be performed: or performance is to be 
completed or a part of the cause of ac- 
tion arises and that a part of the cause of 
action arises, at a place where in perform- 
ance of the contract any money is ex- 
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pressly or impliedly payable. It has 
been observed therein :— 

“After the performance of contract as 
claimed by the opposite party he is to 
get some money from the petitioner, and 
so, the latter is in the position of a 
debtor as regards the former. In the ab- 
sence of any stipulation between the 
parties the general rule is that the 
debtor must follow the creditor. By 
application of this principle it 
follows that the place of payment under 
the suit contract is the place where the 
opposite party ordinarily resides or car- 
ries on his business.” 


In Misc. Appeal No, 250/77 and Civil 
Revision No. 438/77, disposed of by one 
judgment on 5-4-1978* by B. K. Ray, J., 
it has been held: 


“In the case of A, K. Raha (Engineers) 
Ltd. v. State of Punjab reported in AIR 
1961 Cal 166 it has been held that after 
the works are completed the contractor 
is no longer expected to maintain an 
establishment at the work site only for 
the purpose of receiving payments and 
accordingly the payments if any are to 
be made to the contractor at his perma- 
nent place of residence and that apply- 
ing the principle that the debtor has to 
follow the creditor, the permanent 
place of residence of the contractor 
where the dues are payable to him is a` 
place where the cause of action partly 
arises. This view is also supported by 
the decisions reported in (1977) 1 Cut 
WR 440: (AIR 1978 Orissa 96) (Orissa 
Mining Corporation v, Joint Secretary, 
Ministry of Finance), AIR 1961 Pat 96; 
(Jitu Mahton v. Widow of Puran Mah- 
ton) and AIR 1971 All 326, (Manohar 
Oil Mills v. Bhawani Din Bhagwandin). 
This principle is clearly applicable to 
the facts of the present case. The wor' 
in the present case has been completed 
and the construction has been handed 
over to the Garrison Engineer in May, 
1975, Therefore, the O. P. is not ex- 
pected to maintain an establishment at 
Jalpaiguri only for the purpose of re- 
ceiving their dues arising out of the con- 
tract, They can lawfully expect their 
dues, if any to be paid, at their perma- 
nent address at Cuttack. Accordingly it 
cannot be said that no part of the cause 
of action arises at Cuttack, the perma- 
nent place of business of the opposite 
party.” 

On the above basis it was held in that 
case that the petition u/s 8 of the Act 


“ILR (1978) 2 Cut 181, 
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by: a’ contractor’ to ‘appoint.‘an--arbitrator 
to settle his claims in respect-of the con- 
struction : work which had been entrust- 
ed to him under the agreement in ques- 
tion was entertainable- by the court 


which had . jurisdiction over the perma- 


nent piace of residence of the contractor. 


9 (a). "Mr. Beuria, however, submits 
that. as the claim of the contractor has 
not as yet. been quantified his claim can- 
not at this stage amount to a ‘debt and, 
therefore, the said common law rule 
would not apply to the facts of this case 
at this stage. In support of this conten- 
tion he cited the decision reported in 
‘AIR 1974 SC 1265 (Union of India v. 
Raman Iron Foundry), That was a case 
of realisation of damages arising out of 
a breach of contract to supply goods: 
Their Lordships in that case were pri- 
marily concerned with the interpretation 
of the clause ‘any claim for the’ payment 
of a sum of money’ m clause 18 of the 
agreement between the parties and the 
scope and ambit of that clause, they were 
~ not concerned with the. interpretation or 
the scope and applicability of.the above- 
mentioned common law rule regarding 
the debtor following the creditor., After 
an .elaborate discussion of the scope and 
ambit.of clause 18, their Lordships, in 
the facts and circumstances of that case 
and for the purpose of deciding the 
particular questions raised in that case, 
held that “when there is a breach of 
contract, the party who commits the 
breach does not eo instanti incur any 
pecuniary obligation, nor does the party 
complaining of the: breach become en- 
titled to a debt 
party”: The observations, made in that 
decision, cannot be availed ‘of for the 
‘purpose of deciding the point involved 
in this case, My view expressed above 
gets support from the above-mentioned 
decision noted by me and other, decisions 
noted by B. K. Ray, J. in, his judgment 
in M. A, No, 250/77 and Cc. R. 438/77. 


On’ the consistent ‘view of this Court 
on this point I am inclined to hold that 
on the facts of the’ present case before 
me a part of the cause of action has 
arisen at Cuttack, and SO as per Sec- 
‘tion 20 (c), C. P. C. the court below 
has potas to entertain the petition 
u/s: 8 (2) of the Act. 


. 10. The contention . of Mr. Beuria, 


that none other than the.persons named - 
in clause 12 of the agreement. can “be 





"Reported in ILR (1978) 2 Cut- 181 


Ltd, v; Ranjit Kumar. 
appointed by the court as -arbitrator in . 


Fertilizer Corpn; of India. 


due from ‘the other- 


-its own choice, 


ALR.. 


this case, is mene ay Tore or sub- 
stance, 


As. per the R of Sectii 8 of 


. the Act, when the parties do not concur] :- 


in’ the ‘appointment of an arbitrator orj- 
E or the party who was to ap- 
point the arbitrator does not make a 
proper: appointment ın accordance -with 
the agreement within the time prescrib- 
ed under the law, the court may, on the 
application of the party who gave the. 
prescribed notice-and after giving the 
other party .an -opportunity . of being 
heard,..appoint an arbitrator or arbiira- 
tors, as the case may be, of its own 
choice, who shall have the like power to 
act in the reference and to ‘make an 
award as if he or they had been ap- 
pointed with the consent of all the- par- 
ties, In this case admittedly the nese 
as prescribed u/s. 8 of the Act had bce 
served on the. petitioner No, .2. by ie 
opposite party and the latter; who was 
required to act as the arbitrator or to 
appoint an arbitrator in the case, did 
not at all act in any manner as provid- 
ed in clause 12 of the agreement, nor 
did he reply to the said notice. Accord- 
ingly he lost his right to act as the arbi- 
trator or to nominate an arbitrator in 
this case. So the court has jurisdiction 
to appoint an arbitrator of his choice ‘in 
this case, Theré is nothing in the Act 
which requires the court,. under such 
circumstances to again give an opportu-’ 
nity to the defaulting party to exercise 


his -authority under the arbitration 
clause, If the conditions prescribed in 


Section 8 (2) of the Act are fulfilled. then 
the court has absolute power and dis- 
cretion to appoint an arbitrator of its 
own choice. However, the said discre- 
tion has to be exercised by the court 


- properly and not arbitrarily. My above 


view gets support squarely from the de- 


. cisions in. AIR 1961 Pat 228 (Union of 


India v. D. P. Singh); AIR 1979 Orissa 
19 (Fertilizer Corporation of India Ltd. 
v. Ravi Kumar Ohri) and M. A.-No. 250/ 
77 and C. R. No. 438/77, a asd of by 
this Court on 5-4-1978. 


In the decision reported in (1969) 
35 Cut LT 630: - (AIR 1969 Orissa 
280) (State of Orissa >v.” Govinda 
Choudhury) it has been held that ‘when 
no arbitrator was appointed in terms of 
the arbitration clause, the court gets the 
jurisdiction to appoint the arbitrator of 
and once such an .ap- _ 
pointment is made -by the court — ` whe-~ 
ther: with ‘the’ consent’ ofthe’ parties -of 


w * 
* 


not —- the. question: of reviewing ` that 
order “does not ‘arise, and, at any. rate, 
the defaulting party ‘has no locus standi 
to question it with “reference to the 
- terms of ‘the arbitration. clause.’. 


‘Apart from the above consideration, 
Mr. Beuria himself states that the Gene- 
ral Manager of the Corporation . (peti- 
tioner No, 2) is not interested to arbi- 
trate the matter. The opposite party 
makes allegation of bias against the peti- 
tioner No, 2, In this view. of the matter 
also, the above submission of Mr.’ Beuria 
does not deserve any serious considera- 
- tion. 


Li. Mr. Beuria contends “that the 
court could not have assumed. jurisdic- 
tion u/s. 8 (2) of- the Act as the pre- 
requisites to cxercise jurisdiction under 
said provision, viz., ‘notice to concur in 
the appointment or. in supplying the 
vacancy, were not present’ in this case. 
This. contention: is .absolutely frivolous. 
Under clause .12 of the agreement. all 
disputes relating to the contract in 
question are required to be referred to 
the sole arbitration of the General Pro- 
ject Manager of the Corporation (Peti- 
tioner No. 2) or to his authorised repre- 
sentative, Petitioner No. 2, even after 
service of notice, did not act as the 
arbitrator, nor did he nominate his re- 
presentative to do that job. So the ques- 
tion of ‘concurrence in the appointment’ 
as provided in.Section 8 (1) (a) does not 
arise in this case. It is a case of refusal 
to act, and it comes clearly under 
clause (1) (b) of Section. 8. Admittedly 
‘the petitioner-No. 2 has also not nomi- 
‘nated his representative to arbitrate the 
‘disputes in question. Accordingly, this 
‘is a case also. of failure to supply the 
vacancy, On the above facts, and the 
admitted fact that the notice for arbi- 
tration of the disputes as per clause 12 
‘of the agreement, had actually been 
served on the petitioner No. 2 before 
15 days -of- the filing of the petition 
u/s. 8 (2) in the court below, the. court 
certainly had jurisdiction to entertain 
that petition and to pass proper and ne- 
cessary orders on the same, 


12. On hearing the counsel appearing 
for the parties I am left with the im- 
„pression that the persons -managing the 
affairs of the Corporation, without tak- 


ing steps for the early settlement of the. 


disputes under.cl. 12 of the agreement, 
are now taking recourse to the ‘delaying 
process of contesting the claim in dif- 


_ ferent courts. on untenable. . and/or- doubt- 


‘State V. 


.done by, the contractor 


' *Against order | of G. C. 'Chopdar, 


G: C- Kanungo ` Oris 157 


.ful teehnical grounds, thus involving the 


Corporation in the public sector to 


‘heavy expenditure on this. account, It 


would have been less expensive for the 
Corporation and more graceful .on the 
part-of petitioners 2 and 3 if they would 
have.made an honest effort.to scttle the 
disputes either with or, without the a'd 
of clause 12 of the agreement, Mr. Bèu- 
rias persistently lengthy argument, even 
on points which are by: now .well settled 
by a series of ‘authoritative decisions, 
was not at all called for in this case. 

' 13.. I do not find any merit in this 


‘revision and it is accordingly dismissed. 


Hearing fee Rs. 300/- (Three. hundred). 
Revision dismissed. 


AIR 1980 ORISSA 157 
S ACHARYA, J. 
State of Orissa, Petitioner v., 
Kanungo, Opposite Party. 


Civil Revns. Nos. 8 and 10 to 16 of 
1979, D/- 7- 8-1979.* 


Arbitration Act (1940), Ss, 13, 31, 33 
— Agreement between P. W. Depart- 
ment and .Contxactor in respect. of -cer- 
tain items of: work. — Clause 23 of the 
agreement. providing that “except where 


G. C. 


otherwise provided for” .all disputes ‘as 


to matters “arising out. of or :relating -to 
the contract” .shall:-be referred to arbi- 
tration — Clause. 11 of the -agreement 
providing that in certain disputes as to 
extra-contractual matters the decision of 
Engineer in charge shall be “final” — 
Validity of reference and power of arbi- 
trator to deal with matters, disputes 
arising in respect of the extra-contrac- 
tual works which the contractor had to 
do — Power of arbitrator to decide 
question of limitation for the claims 
made. ` ` | 


An’ arbitrator appointed. under the 
arbitration clauses in an agreement has 
the power to find out whether a dispute 
is one which arises under the Arbitra- 
tion clause, (1873) 8 Ch App 473, (1970) 
36 Cut LT 1089, 1942 AC 356, Rel. on. 

(Para 8) 

In the instant case the arbitrator was 
held to have jurisdiction to decide ihe 
dispute in regard to the additional work 
(extra-contrac- 
tual. items) which the contractor had to 
do as part of | the main contract, not- 


Sud. 


Je Bhubaneswar, D/- 27-9-1978. 
LW/JW/E629/79/KNA w 
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withstanding the non obstante clause 
“except as otherwise provided” in cl. 23 
and the provisions in clause 11. 
l (Paras 8, 9, 10, 11) 
The phrase “arising out of the con- 
tract” has a wide connotation and covers 
any matter arising out of the contract. 
AIR 1971 SC 1495, AIR 1969 SC 488, 
[ILR (1973) Cut 1218, C. R. No. 159 of 
1976, decided on 15-2-1977 -(Ori), Rel. 
on, (Para 10) 
The question of limitation can be de- 
cided by the arbitrator, AIR 1967 SC 
990, (1970) 36 Cut LT 1089, Rel. on. 
(Para 13) 


Cases Referred : Chronological Paras 
(1977) C. R. No. 159 of 1976, D/- 15-2- 

1977 (Ori) 12 
ILR (1973) Cut 1218 , 12 
AIR 1971 SC 1495 10 
(1970) 36 Cut LT 1089 8, 12, 13 
AIR 1969 SC 488 10 
AIR 1967 SC 990 13 


1942 AC 356, Heyman v, Darwins 8 
(1873) 8 Ch App 473: 28 LT 428, Willes- 
ford v, Watson. 8 


D. P. Mohapatra, Addl. Govt. Advo- 
cate, for Petitioner; R., Mohanty and 
R. K. Rath, for Opposite Party. 


ORDER :— The above § cases were 
taken up together as parties are the 
same and the points for consideration 
and decision in all these cases are simi- 
lar in’ nature, 


2. The contractor Gokul Chandra 
Kanungo, the opposite party in all these 
cases, was entrusted with different items 
of work by the Executive Engineer, 
National Highway, Cuttack in the year 
1963-64 by the Orissa Public Works De- 
partment under F-2 Agreements for the 
said purpose, On the motion of the con- 
tractor the Chief Engineer in the year 
1965 appointed an arbitrator as per 
clause 23 of the agreements to settle 
some disputes relating to claims in re- 
spect of these 8 and six other items of 
work, The arbitration continued in the 
hands of different arbitrators, and at the 
instance of the contractor the arbitrator 
appointed by the Chief Engineer was re- 
moved by the court in 1977 and Sri 
B. R. Rao, retired District Judge, was 
appointed as arbitrator to decide those 
disputes between the parties in all these 
cases, and the arbitration proceedings 
are now pending before him, Just before 
the filing of the Section 33 petition by 
the State of Orissa, both the parties 
took part in the arbitration proceedings 
before the several arbitrators in all the 
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cases, and in fact in the six other cases 
awards were filed by the arbitrator and 
those cases have already been closed. 
Before the arbitrator took up hearing 
of these 8 cases, an applieation u/s. 33 
of the Arbitration Act was filed in these 
cases by the Executive Engineer, 
National Highway, Cuttack, on behalf 
of the State of Orissa, for declaration 
that the F-2 Agreements executed be- 
tween the parties are illegal, invalid, 
and inoperative; the arbitrator has no 
jurisdiction to decide the disputes refer- 
red to him; clause 23 of the agreement 
is not applicable to the claims preferred 
by the claimant before the arbitrator. 


3. During the hearing of the miscel- 
laneous cases arising out of the said 
Section 33 petitions before the Sub- 
ordinate Judge, Bhubaneswar, it was 
urged on behalf of the State, the peti- 
tioner in these cases, that (i) the con- 
tractor had never made any claim be- 
fore the relevant Executive Engineer 
nor the latter ever refused to investi- 
gate into the claim and hence there was 
no dispute for reference under the 
agreement; (ii) that the contractor had 
admitted in his claim statement filed 
before the arbitrator that the claims are 
extra contractual items, and the arbi- 
tration clause of the contract excluded 
from its purview such disputes, the mode 
of settlement of which was otherwise 
provided for in clause 11 of the contract, 
and so the alleged disputes did not come 
within the scope of clause 23, and hence 
the arbitrator had no jurisdiction to en- 
tertain such disputes; (iii) there was no 
reference of any disputes to arbitration 
by the parties as the parties did not 
jointly list their difference and referred 
the same in the agreement of reference, 
and so there was no valid reference; (iv) 
the reference to arbitration was made 
after the pericd of limitation and so the 
claims were clearly barred by time and 
could not be considered in the arbitra- 
tion proceedings. 

4, The court below has arrived at the 
finding that disputes have arisen be- 
tween the parties relating to the condi- 
tions of the contract, and the same come 
within the jurisdiction of the arbitration 
proceeding; the dispute arising between 
the parties as to whether the claims of 
the contractor were covered by cl. 11 
or not can be decided by the arbitrator 
by interpretation and closer scrutiny of 


the agreement and the arbitration clause 


contained therein disputes regarding the 
interpretation of the arbitration clause 
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in the contract are within the purview 
of the arbitrator, and the question as to 
whether the stand taken by the peti- 
tioner in this respect was justified or 
not should be left for the ultimate deci- 
sion of the arbitrator; reference for 
arbitration of disputes can be made by 
either of the parties jointly or separate- 
ly after giving notice to the other; the 
Chief Engineer as per clause 23 in the 
agreement had previously appointed 
arbitrators to settle these disputes, and 
now the court has appointed the arbi- 
trator for the selfsame purpose u/s, 12 
of the Arbitration Act after revoking 
the authority of the previous arbitrator; 
the opposite party has filed statements 
of claim before the said arbitrator and 
the petitioner had notice of the same. 
On the above finding, the court below 
holds that there has been a valid refer- 
ence of the disputes’ to the arbitrator, 
With regard to the question of limita- 
tion the court holds that this question 
is a mixed question of law and fact, and 
so it should not be gone into at this 
stage and better it should be left to 
the arbitrator for adjudication. On the 
above findings the Section 33 petitions 
have been dismissed. 


5. The learned counsel appearing for 
the State in all these cases has urged 
that the claims relating to the extra 
contractual items come under clause il 
of the F-2 agreement, and so the deci- 
sion of the Superintending Engineer of 
the Circle in these matters is final as 
mentioned in that clause, and hence the 
arbitrator has no jurisdiction to decide 
the said claims under clause 23 of the 
agreement in view of the non obstante 
clause “Except where otherwise provid- 
ed” in that clause. 


6G. Clauses 11 & 23 are extracted be- 
low :— 

“Clause 11: The Engineer-in-charge 
shall have power to make any altera- 
tions in or additions to the original spe- 
cifications, drawings, designs, and in- 
structions that may appear to him to 
be necessary or advisable during the 
progress of the work, and the contractor 
shall be bound to carry out the work 
in accordance with ‘any instructions 
which may be given to him in writing 
signed by the Engineer-in-charge, and 
such alterations shall not invalidate the 
contract; and any additional work which 
the contractor may be directed to do in 
the manner above specified as part of 
the work shall be carried out by the 
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_sigMs, drawings, specifications, estimates 
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contractor on the same conditions in aj} 
respects on which he agreed to do the 
main work, and at the same rates as 
are specified in the tender for the main 
work, The time for the completion of 


the work shall be extended in the pro- 
portion that the additional work bears 
to the original contract work and the 
certificate of the Engineer-in-charge 
shall be conclusive as to such propor- 
tion. And if the additional work in- 
cludes any class of work, for which no 
rate is specified in this contract, then 
such class of work shall be carried out 
at the rates entered in the sanctioned 
schedule of rates of the locality during 
the period when the work is being car- 
ried on and if such last mentioned class 
of work is not entered in the schedule 
of rates of the district then the contrac- 
tor shall within seven days of the date 
of his receipt of the order to carry out 
the work inform the Engineer-in-charge 
of the rate which it is his intention to 
charge for such class of work, and if 
the Engineer-in-charge does not agree to 
this rate he shall by notice in writing 
be at liberty to cancel his order to carry 
out such class of work and arrange to 
carry it out in such manner as he may 
consider advisable, provided always that 
if the contractor shall commence work 
order of any expenditure in regard 
thereof before the rates shall have been 
determined as lastly hereinbefore men- 
tioned, then and in such case he shall 
only be entitled to be paid in respect 
of the work carried out or expenditure 
incurred by him prior to the date of 
the determination of the rate as afore- 
said according to such rate or rates as 
shall be fixed by the Engineer-in-charge. 
In the event of a dispute, the decision 
of the Superintending Engineer of the 
Circle will be final:” x x x 
“Clause 23 :— 


Except where otherwise provided in 
the contract all questions and disputes 
relating to the meaning of the specifica- 
tions, designs, drawings, and instruc- 
tions hereinbefore mentioned and as to 
the quality of workmanship, or mate- 
rials used on the work, or as to any 
other question, claim, right, matter, or 
thing whatsoever, in any way arising 
de- 


instructions, orders, or these conditions, 
or otherwise concerning the work or 
the execution, or failure to execute the 
same, whether arising during the pro- 
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gress. of the work. or after the comple- 
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tion or abandonment thereof. shall be re- 
ferred.to the sole arbitration of'a Super- 
intending Engineer of- the State - Public 
` Works .Department- unconnected with.the 


work at any stage nominated by the. 


concerned Chief Engineer. -If there be 
no 


_ should be referred to the sole arbitration 


‘of the Chief Engineer, concerned.. It will . 


be no objection to any such appointment 
that the arbitrator so appointed is a 
Government servant. The award of the 
arbitrator so appointed shall be final, 
conclusive and binding on all parties to 
these contracts.” 

7. Clause 11 is a clause in the F-2 
agreement between the parties and it is 
in. respect of- extra contractual items, 
which are additional works, the contrac- 
tor had done or was required or. directed 
to do in connection with or as part of or 
for the purpose of. performing the main 
work, In clause 11, it is specifically pro- 
vided that the additional work as de- 
scribed therein “shall be carried out by 
the contractor on the same conditions in 


all: respects on which he agreed to do. 


the main work and at the same rates 
as .was specified in the tender for the 
said main work.” Clause 11 also pro- 


vides for different rates for certain other — 


items of additional work done by the 
contractor, In the last sentence of the 
said clause, it is, of course, mentioned 
that “in the event of a dispute a deci- 
sion of the S. E. (Superintending Engi- 
neer) of the circle will be final”, Merely 
because of that sentence it would be 
against all canons of law to hold that 
the contractor has to remain contented 
with and calmly accept whatever deci- 
sion is given by the S. E. in purported 
exercise of his authority under this 
clause, even though his decision is in 
complete disregard of the rates, princi- 
ples and modes of assessment provided 
in that clause, and/or his decision is in 
respect of matters which do not come 
within the purview of this clause. To 
suggest that there.can be no arbitration 
on such matters will be an unrealistic, 
and incongruous proposition, especially 
in view of the wide provision for arbi- 
tration in clause 23, 


8. In the present cases there is a dis- 
pute on the question as to whether the 
‘claim of the contractor is covered by 
clause 11 or not: The determination of 
that “question would depend upon the 
determination: of various facts ‘and. would 
require the interpretation and examina- 
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such . Superintending . Engineer it. 
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tion of the: agreement itself. The ques- 
tion .as.to whether the Superintending 


‘Engineer’s decision -is final or not -will 


involve interpretation, construction and 


assessment of the scope and ambit of 


cis. 11 and 23 and examination of the 
factual basis. oh, which the said decision. 
is given. In Heymen’s case. (1942 AC 
356) it has been stated that on reference 
of disputes arising out of the. contract 
the arbitrator may decide the disputes 
regarding the construction of the con- 
tract itself. In Willesford v. Watson 
((1872)-8 Ch -App 473) it has been held 
that a dispute as to the interpretation 
of the arbitration clause is one within 
the purview of the arbitrator. The Divi- 
sion Bench of this Court in. A. C. 
Parija’s case ((1970) 36 Cut LT 1089) ac- 
cepted the above views, In view of the 
above well settled position of law and 
the facts of the case it is wrong to say 
that the arbitrator has no jurisdiction to 


‘decide any dispute arising between the 
- parties in respect of the additional werk 


done by the contractor in connection 


with and as part of the main work. 


9. Moreover, the arbitration clause in 
the agreement (cl. 23) is in very wide 
terms, It, inter alia, includes “all ques- 
tions and disputes relating to the mean- 
ing of the specifications...... or as to any 
other question, claim, right, matter, or’ 
thing whatsoever, in any way arising 


- out of or relating to the contract......in- 


structions, orders or these conditions or 
otherwise concerning the work or the 
execution, or failure to execute the same 
whether arising during. the progress of 
the work or after the’ completion: or 
abandonment thereof” ......... As the par- 
ties have agreed and intended to. refer 
all such disputes, covering evidently a 
very wide range, to arbitration it would 
be wrong to say, without anything speci- 


‘ fic in the agreement that because of the 


non obstante clause in clause 23 and the 
last sentence. in clause 11 the arbitrator 
cannot have any jurisdiction to decide 
any question whatsoever relating to or 
arising out of such additional work. To 
give such a construction would be fun- 
damentally unjust, unrealistic 
against the intention. of the parties ex- 
pressed and professed in so wide and 
broad terms as in clause 23, 


10. The State in opposing the arbitra- 
tion in these cases taken recourse to 
clauses 11 and 23 of the contract, In the 


‘decision reported in AIR 1971 SC ‘1495, 


the phrase‘ ‘arising. out of a contract’, as 


and . 


we 


x 
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in clause 23, has been given the widest 
connotation, and it has been decided 
that it covers any matter arising out of 
the contract. In this connection the ob- 
servation of the Supreme Court in AIR 
2969 SC 488 (491) may be noted :— 


“ xxx The test for determining the 
question is whether recourse to the con- 
tract by which both the parties are 
bound is necessary for the purpose of 
determining whether the claim of the 
respondent firm is justified or otherwise. 
If it is necessary to take recourse to 
the terms of the contract for the pur- 
pose of deciding the matter in dispute, 
it must be held that the matter is with- 
in the scope of the arbitration clause 
and the arbitrators have jurisdiction to 
decide this case.xxxx” 


The Superintending Engineer in de- 
ciding matters coming under clause 11 
of the Agreement cannot cover all mat- 
ters, questions and disputes which arise 
out of the contract, as such matters 
have to be referred to arbitration as 
proved under clause 23 of the Agree- 
ment. In this view of the matter also 
the arbitrator has jurisdiction to decide 
matters regarding the additional work, 
as in deciding those matters, disputes 
and questions arising out of the contract 
may have to be considered and decided 
by the arbitrator. 

11. There is nothing specific in cl, 11 
or elsewhere in the agreement: barring 
the jurisdiction of the arbitrator in re- 
spect of such extra contractual items. 
The finality provision in clause 11 is too 
narrow to engulf within its scope all 
that is understood by the words “aris- 
ing out of the contract” and other such 
clauses mentioned in clause 23 of the 
agreement, Clause 11 is not an arbitra- 
tion clause nor does it provide any mode 
for the assessment of the S. E.’s_ deci- 
sion referred to therein. A final deci- 
sion is yet to be taken on the question 
whether the last sentence in clause 11 
refers and applies to the entire clause 
or only to the items of work covered by 
the last portion of the penultimate sen- 
tence beginning with the words “provid- 
ed always”. Provision for payment of 
‘additional work is made in the contract 
itself. The additional work done by the 
contractor is part and parcel of the ori- 
ginal work, The rates for assessment and 
payment of such additional work are 
mentioned in the different clauses of the 
contract, . During the execution of the 
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work the contractor must have been paid . 
amounts on his running bills in respect 
of the original and/or additional work, 
and the arbitrator may be required to 
decide matters relating to that as that 
would be a matter arising out of the 
contract. The above features and factors 
impel one to reject the above contention 
of the State, more so when considered in 
the context of the professed intention 
expressed in so unequivocal and wide 
terms in clause 23. So without probing 
deep into the matter and without know- 
ing all details about the scope and am- 
bit of the claims, it cannot be said by 
one sweep of pen that the matters re- 
ferred to the arbitrator are not within 
his jurisdiction. 

12. The Division Bench of this Court 
in A. C. Parija’s case ((1970) 36 Cut LT 
1089) repelled the similar contention 
raised on behalf of the State, The same 
view has also been taken by another 
Division Bench of this Court deciding 
the case reported in ILR (1973) Cut 
1218. The single Judge decision in C.R. 
No. 159/76, disposed of on the 15th Feb. 
1977, is also to the same effect, 

13. On the above considerations I do. 
not find any merit in the above men- 
tioned contention raised on behalf of the 
petitioner in these cases, 


The question of limitation is also a 
question which can be decided by the 
arbitrator. In Wazir Chand’s case (AIR 
1967 SC 990), it has, been held that after 
the agreement is filed in court and the 
matter is referred to the arbitrator, it is- 
for the arbitrator to decide by -the 
application of the law contained in the 
Limitation Act whether the claim is 
barred. The Division Bench of this Court 
deciding the case of A, C. Parija ( (1970) 
36 Cut LT 1089) is also of the same view. 
The learned counsel appearing for the 
petitioner did not seriously agitate this ` 
question at the hearing of these Civil 
Revisions, f 

14. No other point 
behalf of the State. 

15 On the above considerations I do 
not find any merit in these civil revi- 
sions and they are all dismissed with 
costs. Hearing fee of Rs. 50/- shall be 
paid by the petitioner in each of these 
Civil Revisions. 

16. As the arbitration proceedings are 
pending since long time, the arbitrator 
Now appointed in these cases shall pro- 
ceed expeditiously to- dispose of the said 


was urged on 


162 Ori, 


proceedings in accordance with law with- 
in a very short time. . 
Revision applications dismissed, 
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R. N. MISRA, K. B. PANDA AND P. K. 
MOHANTI, JJ. 


E. I. D. Parry Limited, Appellant v. 
M/s. Agro Sales and Service and others, 
etc. Respondents. 


A. H. O. Nos. 88 and 34 of 1976, D/- 
7-7-1980.* 

Civil P. C. (1908), O. 9,°R. 18, S. 151 
— Setting aside of ex parte decree — De- 
fendant failing to establish sufficient cause 
for non-appearance at trial — Inherent 
powers cannot be invoked. (1976) 42 Cut 
LT 1061, Reversed. 

Section 151 of the Code cannot be in- 
voked for setting aside ex parte decree 
when defendant fails to establish existence 
of sufficient cause for his non-appearance. 
(od 6) 42 Cut LT 1061 Reversed. (Case 
aw discussed). ` (Para 7) 


Once statutory provision has been made 
to cover a given field, sy gaa of in- 
herent powers would stand regulated and 
in case statutory law covers the entire 
field, application of inherent powers would 
stand excluded. {Para 
Cases Referred: Chronological Paras 


AIR 1978 Pat 389: 1978 BLJR 497 (FB) 7 
AIR 1977 Cal 46 7 


AIR 1970 SC 997 6 
AIR 1966 SC 1899 6 
AIR 1965 SC 1144 8, 6 


AIR 1964 SC 993 8, 5, 6 
AIR 1962 SC 527: 1968 A LJ 169 6 

C. V. Murty, C. A. Rao and G. P. Rao, 
for Appellant; B. H. Mohanty, S. K. 
Mohanty and P. K. Sahu, for Respondents. 
. — R. N. MISRA, J. :— These appeals under 

the Orissa High Court Order are directed 
against the judgment of a learned single 
Judge in two miscellaneous appeals under 
Order 48, Rule 1 (d) of the Code of Civil 
` Procedure (hereafter called the Code) 
arising out of proceedings under Order 9, 
Rule 18 of the Code. When the appeals 
were placed before a Division Bench, it 
directed that both the matters be placed 
before a larger Bench. 


2. Money Suit No. 889 of 1970 was fil- 
ed by the appellant in the Court of the 


*Against judgment of S. Acharya J. report- 
d in (1976) 42 Cut LT 1061. 
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learned Subordinate Judge at Cuttack for 
recovery of Rs. 4,97,417.08 paise on thè 
plea that appellant as principal had 
supplied goods to the defendants, a part- 
nership firm and two of its partners, on 
credit and they had failed to pay the price 
of the goods. Defendants entered contest 
but ultimately suffered an ex parte decree. 
Two separate applications—one by defen- 
dants 1 and 3 and the other by the second 
defendant of the suit — were filed under 
Order 9, Rule 18 of the Code read with 
Section 151 thereof for setting aside the 
ex parte decree. These applications were 
registered as Miscellaneous Cases Nos. 19 
and 20 of 1975. On 25-11-1975, the learn- 
ed trial Judge rejected both the applica- 
tions. Therefore, two separate appeals 
were carried to this Court being Mis- 
cellaneous Appeals Nos. 191 and 203 of 
1975. Both these appeals were heard to- 
gether and were disposed of by a learned 
single Judge by common judgment report- 
ed in (1976) 42 Cut LT 1061 (Bhagwandas 
Bajoria v. E. I. D. Parry Ltd.) The learned 
single Judge dealt with the evidence on 
record at length and examined existence 
of sufficient cause for the absence of the 
defendants een In paragraph 5 of 
his judgment, the learned single Judge 
came to the conclusion :— 

AA On a perusal of the evidence 

on. record and in view of the distinct ad- 
vantage of the Court below to mark the 
demeanour of the witnesses examined be- 
fore it, it becomes difficult for me to go 
against the finding of the Court below 
that the petitioner (defendant No. 2) has 
not been able to establish his case 
illness on the date of hearing.” 
It may be pointed out that the plea of 
illness was of defendant No. 2 who was 
said to be representing the firm—defen- 
dant No. 1. In Para. 6, the learned single 
Judge again came to hold :— 

“On a perusal of the evidence adduced 
on behalf of the petitioners in Misc. Case 
No. 20/75 I am of the opinion that the 
evidence of illness of defendant No. 8 is 
not of a satisfactory and convincing 
nature, and so I am not inclined to inter- 
fere with the finding of the Court below 
that the petitioners could not establish the 
case of iliness of defendant No. 8 in this 
case. 

Thus, the learned single Judge recorded a 
clear finding that existence of ‘sufficient 
cause: viz., illness of defendant No. 2 as 
also of defendant No. 8 on the date of 
hearing had not been established and, 
therefore, the defendants failed to prove 
existence of sufficient cause for their ab- 
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sence from the Court on the date of trial. 
Notwithstanding such a finding, the learn- 
ed single Judge took the view that provi- 
sion of Section 151 of the Code was ap- 
plicable and held :— 


“My view, that in order to do justice in 
a suitable case an ex parte decree can be 
set aside or a suit dismissed ex parte can 
be restored for hearing by invoking the 
powers under Section 151, Civil Procedure 
Code even though the requirement of 
‘sufficient cause’ as provided under Rr. 9 
and 18 of Order 9, Civil Procedure Code 
is not complied with, gets full support 
from the above-mentioned decisions. Once 
the requirements for setting aside the ex 
parte decree laid down in Order 9, R. 18, 
Civil Procedure Code are satisfied, the 
Court ‘shall’, and it has no other way but 
to set aside the ex parte decree and re- 
store the suit for a fresh hearing. There- 
fore, the satisfaction of the requirements 
of Order 9, Rule 18, Civil Procedure Code 
binds the Court in a compulsory manner 
to set aside the ex parte decree. But apart 
from such compelling reasons to set aside 
the ex parte decree, there may arise in a 
Suitable case various other reasons which 
may impel the Court to set aside the ex 
pat decree in order that real justice can 

e done between the parties, and in such 
a case the powers under Section 151, Civil 
Procedure Code can be exercised in the 
interest of justice.” 


The learned single Judge ultimately allow- 
ed the appeals, set aside the ex parte de- 
cree on terms of costs and directed the 
suit to be reheard. 


3. Plaintiff in its appeals under the 
Letters Patent mananci that the inherent 
powers of the Court récognised in S. 151 
of the Code could not run counter to speci- 
fic provisions in the Code itself and once 
provision has been made to cover the field 
in a given case, inherent powers could 
not be invoked to avoid specific provisions 
of the Code and deal with the situation. 
The Division Bench took note of several 
decisions and ultimately said thus:— 


“As against this background of the con- 
fused state of the law so far as High 
Courts are concerned, we have been shown 
two decisions of the Supreme Court one 
reported in AIR 1964 SC 998. (Arjun Singh 
v. Mohindra Kumar) and the other in AIR 
.1965 SC 1144 (Ramkarandas v. Bhagwan- 
das). The decision in the earlier Supreme 
Court case was one directly considering 
Order 9 while the other referred to a pro- 
ceeding under Order 37 of the Code. Some 
of the decisions that have been cited pro- 
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ceeded on a construction of the rule in- 
dicated in AIR 1962 SC 527 (Manohar Lal 
Chopra v. Rai Bahadur Rao Raja Seth 
Hiralal) and from the general statement of 
the legal position with reference to Sec- 
tion 151 of the Code they drew inspiration 
to support the view that Section 151 of 
the Code was invocable. 


it appears that notwithstanding the deci- 
sion of the Supreme Court referred to 
above, there have been authorities in this 
Court taking the view that Section 151 of 
the Code is still available to be invoked. 
We are of the view that a stage has come 
when the position should be reviewed so 
that notwithstanding the fact that the 
Supreme Court decision is the law of the 
land and could not be deviated from in 
this Court, precedents may not come into 
existence to the contrary effect. 


We, therefore, feel inclined that the 
matter should be placed before a larger 
Bench and the law must be restated... ~” 
That is how these appeals have now come 
before the Full Bench. 


4. Mr. Mohanty for the defendants-res- 
pondents seeks to challenge the findin 
of the learned single Judge should (sia) 
defendants having tailed to establish the 
plea of illness and hence existence of suffi- 
cient cause. He maintains that the learn- 
ed single Judge having ultimately decided 
in favour of the defendants, they had no 
occasion to prefer any appeal against the 
said decision. When plaintiff has come in 
appeal against the said decision of the 
learned single Judge, defendants would be 
entitled to maintain the ultimate conclu- 
sion of the learned single Judge by chal- 
lenging the finding on one aspect of the 
matter. This aspect of the matter need not 
be examined by us and after we settle the 
legal position about invocability of S. 151 
of the Code even when the defendants 
have failed to establish the plea of sufti- 
cient cause for their absence on the date 
of trial, we propose to leave this aspect to 
be dealt with by the Division Bench. 

5. Order 9, Rule 13 of the Code pro- 
vides:— 

“In any case in which a decree is pass- 
ed ex parte against a defendant, he may 
apply to the Court by which the decree 
was passed for an order to set it aside 
and if he satisfies the Court that the 
summons was not duly served or that he 
was prevented by any sufficient cause 


from appearing when the suit was called 
on for hearing, the Court shall make an 


order setting aside the decree as against 
him upon such terms as to costs, payment 
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and shall appoint a day for proceeding 
with the suit: 


XXX XXX XXX 


In the case of Arjun Singh v. Mohindra 
Kumar, AIR 1964 SC 998, a Bench of three 
learned Judges was dealing with a similar 
situation. An application to set aside the 
ex parte decree had been made under 
Order 9, Rule 18 and illness had been 
pleaded as sufficient cause. In Paragraph 
19 of the judgment the Court pointed 
out:— 


core It is common ground that the 
inherent power of the Court cannot over- 
ride the express provisions of the law. In 
other words if there are specific provi- 
sions of the Code dealing with a particu- 
lar topic and they expressly or by neces- 
sary implication exhaust the scope of the 
powers of the Court or the jurisdiction 
that may be exercised in relation to a 
matter the inherent power of the Court 
cannot be invoked: in order to cut across 
the powers conferred by the Code. The 
prohibition contained in the Code need 
not be express but may be implied or be 
implicit from the very nature of the pro- 
visions that it makes br covering the con- 
tingencies to which it relates...... i 
The Court also pointed out :— 


KETEN Thus every contingency which 
is likely to happen in the trial vis-a-vis 
the non-appearance of the defendant at 
the hearing of a suit has been provided 
for and O. IX R. 7 and O. IX R. 18 be- 
tween them exhaust the whole gamut of 
situations that might arise during the 
‘course of the trial. If, thus provision has 
been made for every contingency, it 
stands to reason that there is no scope for 
the invocation of the inherent powers of 
the Court to make an order necessary for 
the ends of justice. ........ ğ 


6. The principles that once statutory 
provisions has been made to cover a given 
field, application of inherent powers 
would stand regulated and in case statu- 
tory law covers the entire field, applica- 
tion of inherent powers would stand ex- 
cluded appear to have been well recog- 
nised. In the case of Manohar Lal oes 
v. Rai Bahadur Rao Raja Seth Hira a 
AIR 1962 SC 527, a Bench of four learn 
Juce examined the invocation of in- 

erent powers for staying further pro- 
ceedings in a suit. In Paragraph 27 of the 
judgment, Dayal. J. speaking for 
Court observed :— e 

“The inherent powers are to. be exercis- 
ed by the Court in very exceptional cir- 
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cumstances, for which the Code lays 
down no procedure.” 
It was again pointed out :— 

“ when there is a special pro- 
vision in the Code of Civil Procedure for 
dealing with the contingencies of two 
such suits being jnstituted, recourse to 
the inherent powers under S. 151 is not 
justified......... 7 
In the case of Ramkarandas v. Bhagwan- 
das, AIR 1965 SC 1144, the Court quoted 
with approval the principle laid down in 
Manohar Lal Chopra’s case (AIR 1962 SC 
527) and observed :— 

ss This is a well recognised prin- 
ciple. Rule 4 of O. 37 expressly gives 
power to a Court to set aside a decree 
parea under the provisions of that Order. 

xpress provision is thus made for settin 
aside a decree passed under O. 87 ad 
hence if a case does not come within the 
provisions of that rule, there is no scope 
to resort to S. 151 for setting aside such 
a decree......... j 
In the case of Ram Chand and Sons Sugar 
Mills P. Ltd. v. Kanhayalal Bhargava, AIR 
1966 SC 1899. the principle laid down in 
Arjun Singh’s case IR 1964 SC 993) was 
S Aa approved and the Court observ- 
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“Having regard to the said decisions, 
the scope of the inherent power of a Court 
under Section 151 of. the Code may be 
defined thus: The inherent power of a 
Court is in addition to and complemen- 
tary to the powers expressly conferred 
under the Code. But that power will not 
be exercised if its.exercise is inconsistent 


In the case of Nainsingh v. Koonwarjee, 
AIR 1970 SC 997, it was pointed out :— 
ee ee The High Court has miscon- 
ceived the scope of its inherent powers. 
Under the inherent power of Courts re- 
cognised by S. 151, C. P. C., a Court has 
no power to do that which is prohibited 
by the Code. Inherent jurisdiction 
of the Court must be exercised sub- 
ject to the rule that if the Code 
does contain specific provisions which 
would meet the necessities of the 
case, such ‘provisions. should ‘be _ follow- 


ed and inherent jurisdiction should not. be.. . 
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invoked. In other words the Court cannot 
make use of the special provisions of Sec- 
tion 151 of the Code where a party had 
his remedy provided elsewhere in the 
Code and he neglected to avail himself 
of the same....... re 


There are several other decisions of the 
Supreme Court where the same view has 
been taken. In view of the plethora of de- 
cisions where the Supreme Court has in- 
dicated the principle in indisputable 
terms, we do not think there was scope for 
the view expressed by the learned single 
Judge that even if Order 9, Rule 18 of 
the Code did not apply, inherent powers 
of the Court could be invoked. 


7. Mr. Murty appearing for the appel- 
lant placed for consideration a Bench 
decision of the Calcutta High Court in the 
case of Durga Charan Sonar v. Kaliprosad 
Sonar, AIR 1977 Cal 46, where an appli- 
cation under Order 9, Rule 9 of the Code 
having been dismissed on merit, Sec. 151 
of the Code was held not to be applicable. 
A Full Bench decision of five Judges of 
Pama High Court in the case of Bajran 
Rai v. Ismail Mian. 1978 BLJR 497: (Al 
1978 Pat 339), was also placed before us. 
The question for consideration arose in 
relation to dismissal of an application 
under Order 9, Rule 9 of the Code and 
the Court took the view that inherent 
powers could be exercised with reference 
to such a case. We may briefly indicate 
that the ratio of the Patna decision would 
not apply to the present case inasmuch as 
the Patna High Court was not dealin 
with a case under Order 9, Rule 18 o 
the Code, but was dealing with a restora- 
tion application of a miscellaneous pro- 
ceeding under Order 9, Rule 9 of the 
Code. In view of the catena of Supreme 
Court decisions covering the field, there 
can be no scope for entertaining the view 
accepted by the learried single Judge that 
even when the defendant failed to estab- 
lish existence of sufficient cause for his 
non-appearance on the date of trial, he 
could obtain vacation of the ex parte de- 
cree passed against him by invoking the 
inherent powers. The legal proposition in- 
dicated to the contrary by the learned 
single Judge in the decision reported in 
(1976) 42 Cut LT 1061 must, therefore, be 
reversed as contrary to law. We have not 
specifically dealt with several cases of this 
Court where different conclusions have 
been arrived at but we make it explicitlv 
clear that Section 151 of the Code is not 
invocable when defendant fails to establish 
existence of sufficient .cause for his non- 
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r laying down the correct proposition of 
aw. 

8. As we have indicated earlier, Mr. 
Mohanty wanted a chance to canvass his 
proposition that the finding of the learned 
single Judge that there was no sufficient 
cause is incorrect. Non-filing of an appeal 
by the defendants against the decision of 
the learned single Judge would not pre- 
clude such a contention and even without 
challenging the finding by a memorandum 
of cross-objection the appellants before 
the learned single Judge could support 
the ultimate decision of the learned single 
Judge by Sa the contention which 
Mr. Mohanty seeks, 

9. The two appeals shall now go back 
to the Division Bench where that limited 
question may be examined. We make no 
order for costs. 

K. B. PANDA, J. :— I agree. 

P. K. MOHANTI, J. :— I agree. 

Order accordingly. 
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R. N. MISRA, K. B. PANDA AND P. K. 
MOHANTI, J]. 


Ananta Charan Mahapatra, Petitioner. v. 
The Inspector of Post Offices, Jajpur 
Sub-Division and others, Respondents. 


Original Jur. Case No. 682 of 1977. D/- 
8-7-1980. 

(A) Posts and Telegraphs Extra Depart- 
mental Agents (Conduct and Service) 
Rules (1964), Rule 6 — Termination 
under Rule — Two alternative grounds 
-= Order of termination quoting only 
Rule 6 and not any of two alterna- 
tive grounds —- Non-application of mind 
cannot be assumed. 

Court cannot assume non-application: of 
the mind from the mere fact that the rule 
as such and not one of the alternatives 
contained therein had been referred in the 
order of termination “as a ground in sup- 
port of it. There are only two alternatives 
in Rule 6 and unless the petitioner alleges 
that in passing the order of termination, 
mind had not been applied, from the bare 
position that the Rule only had been quot- 
ed without ever indicating any of the two 
alternatives as the ground for the order, 
it cannot be assumed that mind had not 
been applied. If there has been appropriate 
allegation, the authority making the order 
could indicate application of mind by 
producing appropriate material to exhibit 
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application of mind in the matter of mak- 
ing of the order. (Para 3) 
Law is fairly settled that mere wrong 
labelling of the statutory provision or re- 
ferring to a wrong enabling provision for 
making of an order would not vitiate the 
order as long as there is statutory jurisdic- 
tion or power vested in the authority mak- 
ing the order. AIR 1975 SC 1967 Foll. 
(Para 4) 
(B) Constitution of India Art. 311 — 
Government servant put off duty on 27-8- 
1976 on allegation of misconduct — 
Order of termination passed on 6-10-1976 
— Misconduct alleged in counter-affida- 
vit in support of order — Held, the order 
amounted to dismissal and could not have 
been made in absence of disciplinary 
proceeding. (Para 5) 
Cases Referred: Chronological paras 
1978 Lab IC 1478: 46 Cut LT 117 2 
(1977) O. J. C. No. 1591 of 1975, D/- 24-3- 
1977 eae Parmananda Sahu v. Union 
of India 2, 
AIR 1975 SC 1967 
1973 Ker LJ 501 
AIR 1964 SC 449 
AIR 1958 SC 36 
P. V. Ramdas. for Petitioner; Standing 
Counsel (Central), for Respondents. 


R. N. MISRA, J. :— Petitioner was serv- 
ing as an extra-departmental delivery 
agent — a civil post under the Union 
Government. By order dated 27-8-1976, 
he was put of duty on the ground that 
allegations of misconduct against him 
were under enquiry. On 6th of October, 
1976 — hardly six weeks thereafter — his 
services were terminated in terms of 
Annexure-3. Petitioner thereupon moved 
this Court under Article 226 of the Con- 
stitution for quashing. of the order of dis- 
charge and contended:— 

(i) Two grounds are indicated in R. 6 
of the Posts and Telegraphs Extra De- 
partmental Agents (Conduct and Service) 
Rules, 1964, for termination of service. As 
the order of termination does not specify 
the ground upon -which the order of ter- 
mination is based, the order itself is vitiat- 
ed: and 

(ii) Though the order of termination 
-prima facie is an innocuous one, it really 
amounts to an order of dismissal, as it is 
based upon allegations of misconduct. 

When the application was placed 
before a Division Bench for hearing, peti- 
tioner relied: upon an unreported decision 
of this Court dated 24-8-1977 in O. J. C. 
No. 1591 of 1975 (Paramananda Sahu v. 
Union of India, while the. opposite parties 
relied upon a later decision of this Court 
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reported in (1978) 46 Cut LT 117: (1978 
Lab IC 1478) (Ramesh Chandra Baisak v. 
Inspector of Post Offices Dhenkanal Sub- 
division), The Division Bench dealing with 
the present case was of the opinion that 
there was conflict between the ratio 
of the two cases referred to above and, 
therefore, wanted this application to be 
placed before a larger Bench for disposal. 


3. Rule 6 of Rules provides:— 

“Termination of Services.— The services 

of an employee who has not already 
rendered more than 8 years continuous 
service from the date of his appointment 
shall be liable to termination by the ap- 
pointing authority at any time without 
notice for generally unsatisfactory work, 
or on any administrative ground uncon- 
nected with his conduct.” 
In Paramananda Sahu’s case (O. J. C. 
1591 of 1975). it was contended that the 
order should have indicated which of the 
two grounds mentioned in the section 
formed the basis of the order of termina- 
tion and reliance was placed on the deci- 
sion of the Kerala High Court in the case 
of A. K. Sathi v. The Senior Superinten- 
dent of Post Offices, Ernakulam and ors., 
1973 (17) Kerala Law Journal 501, where 
the learned Judges of that High Court had 
said :-— 

“_...It is evident from the language of 
Rule 6 that an employee like the appellant 
could have been dismissed only on one of 
the two grounds mentioned in the rule, 
either for generally unsatisfactory work 
or on any administrative ground. Since no 
ground is mentioned in the order of dis- 
missal, itis clear that the rule has not 
been complied with.” 

After extracting the above passage from 
the Kerala case, the Division Bench pro- 
ceeded to say :— 


“We accept that decision as laying 
down the correct principle and as the im- 
pugned order (Annexure-3) has not com- 

lied with Rule 6, it is bad in law and is 
iable to be quashed.....” 

The other Division Bench decision in 
Ramesh Chandra Baisak’s case ( (1978) 46 
CLT 117), referred to the Bench decision 
of this Court in Paramananda Sahu’s case 
and indicated :— 

“Undoubtedly, the power conferred 
under Rule 6 is exercisable in the event of 
two alternatives being satisfied, namely @ 
generally unsatisfactory work or (ii) ad- 
ministrative ground. It is not the petition- 
ers case that either of these grounds is 
not existent in the instant case, nor is it 
his stand that as Rule 6 was invocable in 
the event of any of the alternatives being 
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satisfied, as the appropriate alternative 
had not been indicated, mind had not 
been applied by the appropriate authority 
in making the order. Once such a case is 
not made out, we are not prepared to ac- 
cept the proposition laid down by the 
Kerala High Court that mere reference to 
Rule 6 while making an order contemplat- 
ed thereunder would not satisfy the re- 

uirement of law. It is not disputed that 

ule 6 authorises making of the order 
contemplated therein inthe event of any 
of the two alternatives being applicable. 
When Rule 6 is quoted as the basis of the 
order, it would follow that one of the 
alternatives mentioned therein did exist. 
It is open to the party challenging the 
order to show that neither of the alterna- 
tives existed and, therefore, the power 
under Rule 6 was not exercisable. To ac- 
cept the contention that unless one of the 
alternatives had been indicated, exercise 
of power under Rule 6 would be bad, 
would not be proper.....” 


Paramananda Sahu’s case was disposed of 
at the stage of admission and in the order 
passed by this Court, there has been no 
indication in clear terms that the order 
became vitiated on account of the alter- 
natives in Rule 6 having not been indicat- 
ed. It may be contended that the Kerala 
decision had laid down the proposition 
that way and since this Court accepted 
the ratio of the Kerala case, the position 
would be that unless one of the alterna- 
tives in Rule 6 had been indicated, the 
order of termination is not sustainable. It 
has not been stated in the order of this 
Court that there was any assertion in the 
writ application by the petitioner of that 
case that neither of the grounds indicated 
in Rule 6 existed. There are only two 
alternatives in Rule 6 and unless the peti- 
tioner alleges that in passing the order of 
termination mind had not been applied, 
from the bare position that the Rule only 
had been quoted without ever indicatin 

any of the two alternatives as the groun 

for the order, it cannot be assumed that 
mind had not been applied. If there had 
been appropriate allegation, the authority 
making the order could indicate applica- 
tion of mind by producing appropriate 
material to exhibit application of mind in 
the matter of making of the order. We are 
not in a position to assume non-applica- 
tion of the mind from the mere fact that 
the Rule as such and not one of the alter- 
natives contained therein had been referred 
in the order of termination as a ground in 
support of it. We do not think, there is 
any necessity to examine the correctness 


Ananta Charan v. Inspector, Post Offices (FB) 


Ori. 167 


of the earlier Bench decision and the same 
must be confined to its own facts. 


4. Law is fairly settled that mere 
wrong labelling of the statutory provision 
or referring to a wrong enabling provision 
for making of an order would not vitiate 
the order as long as there is statutory 
jurisdiction or power vested in the auth- 
ority making the order. See, Indian Alu- 
minium Company etc. v. Kerala State 
Electricity Board etc., ATR 1975 SC 1967. 


®. Since the entire case had been refer- 
red to the Full Bench, Mr. Ramdas can- 
vassed his second contention in support 
of the writ application, namely, the order 
of termination in the instant case is really 
one of dismissal and in the absence of an 
appropriate disciplinary proceeding, the 
order could not have been made. Peti- 
tioner admittedly was a temporary servant. 
It is settled position of law that even a 
temporary servant is entitled to the pro- 
tection of Article 311 of the Constitution: 
See, Parshotam Lal Dhingra v. Union of 
India, AIR 1958 SC 36 and Jagdish Mitter 
v. The Union of India, AIR 1964 SC 449. 
In the first case it was said that the words 
used in an order of termination may not 
be the determinative feature as to whether 
the order is a termination simpliciter or is 
really one of dismissal couched in appar- 
ently innocuous form. In the second case 
referred to above, the Supreme Court in- 
dicated the legal position that way too. In 
the case before us, petitioner was put off 
duty on 27th of August, 1976, on allega- 
tions of misconduct said to have been 
under enquiry. On 6th of October, 1976, 
the order of termination has been passed. 
In the counter affidavit, averments have 
been made alleging misconduct in support 
of the order of termination. The briet gap 
between the order putting ‘the petitioner 
off duty and the order of termination and 
the stand taken in the counter affidavit in 
support of the order of termination leaves 
no room for doubt that the order of termi- 
nation has actually been founded u 
misconduct though no clear reference has 
been made to misconduct and reliance has 
been placed on Rule 6 alone. We are, 
therefore, inclined to accept the submis- 
sion of Mr. Ramdas that the impugned 
order of termination virtually amounted to 
dismissal and could not have been made 
in the absence of an appropriate disciplin- 
ary proceeding. 


6. The writ application has accordingly 
to be allowed, The impugned order of ter- 
mination under Annexure-3 is quashed. 
Petitioner is entitled to his normal service 
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benefits on the footing that he continued 
in service’ unaffected by the order under’ 
Annexure-3. Petitioner shall have costs of 
the proceeding. Hearing fee is assessed at 
rupees one hundred. 


PANDA, J. :— I agree. 


P. K. MOHANTI, J. :— I agree. 
Petition allowed. 
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P. K. MOHANTI, JJ. 
Prafulla Kumar Sahu, Petitioner v. 
Sarojabala Sahu and another, Respondents. 

Matrimonial Reference No. 1 of 1978, 
D/- 30-6-1980.* 

(A) Divorce Act (1869), S. 22 — Grant 
of decree for judicial separation in favour 
of husband — Effect — He does not be- 
come entitled to decree for divorce in 
consequence of earlier decree. AIR 1970 
Mad 12 (SB), Rel. on. (Para 8) 

(B) Divorce Act (1869), S. 10 — Adulter- 
Gus conduct on part of wife, established 
— Husband is entitled to grant of decree 
for dissolution of marriage. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1970 Mad 12 (SB) 3 
S. S. Basu, for Petitioner; R. Ch. 


Mohanty, for Respondents. 


R. N. MISRA, J. :—This is a reference 
made under Section 17 of the Indian 
Divorce Act, 4 of 1869 (hereinafter refer- 
red to as the ‘Act’) by the learned District 
Judge of Cuttack for confirmation of the 
decree for dissolution of marriage between 
the petitioner and respondent No. 1. Their 
marriage took place on 21-8-1969. It was 
alleged that the spouses lived together for 
about three months and the wife was taken 
by her father on the plea that wife’s 
mother was seriously ill. Several attempts 
of the petitioner to bring back his wife 
failed. Intervention of well-wishers also 
did not prove effective. Petitioner applied 
under Section 100 of the Code of Criminal 
Procedure and the wife was. produced in 
court. She made a statement that she did 
not like to reside with the husband. He 
thereupon applied for judicial separation 
and obtained a decree on 23-9-1971 
(Ext. Pa The spouses never lived together 
thereafter. It was further alleged that the 
wife (respondent No. 1) had adulterous 
*Reference made by S. N. Misra, Dist. J. 

Cuttack, D/- 7-11-1977. ' 
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relationship with her own uncle .{respon- 
ent No. D. i 

2. The wife (respondent No. 1) did not 
enter contest. Respondent No. 2 alone 
entered contest and denied the allegation’ 
of adultery. Three witnesses were examin- 
ed in support of the application and re- 
spondent No. 2 examined himself in sup- 
port of his defence. The learned District 
Judge came to hold that the allegation of 
adultery had been proved and passed a 
decree for divorce subject to confirmation 
of this Court as required by law. 

3. The decree for judicial separation 
under Ext. 2 had been passed upon ac- 
ceptance of the plea of desertion without 
reasonable excuse for more than two years 
prior to the application. Section 22 of the 
Act provides :—~ 

“No decree shall hereafter be made for 

a divorce a mensa et toro, but the husband 
or wife may obtain a decree of judicial 
separation, on the ground of adultery, or 
cruelty, or desertion without reasonable 
excuse for two years or upwards, and such 
decree shall have the effect of a divorce a 
mensa et toro, under the existing law, and 
such other legal effect as hereinafter men- 
tioned.” 
The Latin term ‘a mensa et toro’ would 
mean ‘From bed and board’. As‘ pointed 
out by a Special Bench of the Madras 
High Court in the case of T. M. Bashiam 
v. M. Victor, AIR 1970 Mad 12 (SB). 


“It is admitted that in certain earlier 
proceedings between the parties, which 
are among the typed papers as O. P. 
No. 240 of 1962, a decree was granted in 
favour of the petitioner (the wife) for 
judicial separation from the respondent 
(the husband) under Section 22 of the 
Indian Divorce Act. The petitioner alleges 
that though four years have passed since: 
that decree, there has been no resumption ` 
of matrimonial living between the parties. 
In brief she now desires that she should 
be granted a decree nisi for dissolution of 
the marriage, merely because of the lapse 
of an interval of four years after the de- 
cree for judicial separation under S. 22. 


‘It is sufficient to point out that this is 
plainly opposed to the scheme and the 
provisions of the Indian Divorce Act (4 of 
1869). Though one may doubt the wisdom 
of the legislative provisions of this Act, in 
the light of more progressive marriage 
laws that have since been enacted with 
regard to other communities, as far as the 
parties governed by this Act are. concern- 
ed. the decree for judicial spaa on does 
not:ripen into a decree for dissolution of 
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the marriage, because of the lapse of any 
interval of time.....” 


We are inclined to agree with the view of 
the Madras High Court and the plea taken 
by the husband that in view of the earlier 
decree under Ext. 2he would now be en- 
titled to a decree for divorce is not correct. 


4, Section 10 of the Act authorises the 
husband to petition for dissolution of 
marriage on the ground that his wife since 
the solemnization of marriage has been 
guilty of adultery. Three witnesses includ- 
ing the husband have been examined in 
this case to prove the allegation that the 
wife is living in adultery with respondent 
No. 2 after the solemnization of the marri- 
age. The learned District Judge has relied 
on the evidence of P. W. 2 who went to 
Bhadrak and stayed in the house of re- 
spondent No. I’s father for three days. He 
has spoken about the manner in which the 
respondents 1 and 2 were living. P. W. 3 
has also poren that respondents 1 and 2 
were freely moving together and were 
going to witness exhibition of films. Re- 
spondent No. 2 had refused to part with 
respondent No. 1 when the husbands alon 
with others had gone to demand return o 
the wife. Respondent No. 2 has admitted 
that he was present at Bhadrak when the 
poe took place. Respondent No. 2 

as also applied for divorce, as admitted 
by him, from his wife. The fact that soon 

er the marriage respondent No. 1 went 
away to her father’s house and in spite of 
repeated demands has withdrawn herself 
from the company of her husband, she 
chose to remain ex parte when the earlier 
pro ing was taken and did not care to 
enter contest in the present proceedin 
and did not indicate any justifiable groun 
as to why she had withdrawn from her 
husbands company — are relevant fea- 
tures for consideration in the case. These 
facts taken together, in our opinion, right- 
ly led the learned District Judge to come 
to the conclusion that the plea of respon- 
dent No. 1 living in adultery with respon- 
dent No. 2 had been established. The con- 
duct of respondent No. 1 in remaining ex 
parte is also relevant feature to be taken 
into account. We do not think, a different 
view should be taken by us. 


5. Adulterous conduct having been 
established, the condition indicated under 
Section 10 of the Act has been satisfied. In 
this view of the matter, we confirm the 
decree-nisi of the learned. District Judge 
and the marriage solemnized between the 


spouses ‘on 21-8-1969 stands dissolved by 
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the present decree. Parties are directed to 
bear their own costs of this proceeding. ` 
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Simakurty Satyanarayana and another, 
Appellants v. € Panalal Sahukar and 
others. Respondents. 

First Appeal No. 28 of 1972, D/- 4-7- 
1980.* 


Civil P. C. (1908), O. 20, Rr. 18, 12 — 
Court sale of property belonging to entire 
y of coparceners — 1/5th share sold 
to one auction purchaser and 4/5th to an- 
other — Nothing of coparcenery interest 
in property survives — Suit for partition 
and mesne profits by one of the auction 
purchasers -— Maintainable (Hindu Law 
== Joint family — Stranger purchaser of 
share). 

A rice-mill which belonged to the mem- 
bers of a Hindu joint family was auction- 
ed. A stranger purchased 1/5th share and 
the plaintiff the other stranger purchas- 
ed the remaining 4/5th share in the pro- 
perty. The property was in possession of 
the joint family and the _plaintiff-stranger 
purchasing 4/5th share filed suit for parti- 
tion and asked to be put in possession. He 
also claimed mesne profits from the date 
of purchase. i 


Held, the entire body of coparceners 
was the judgment-debtors and their right, 
title and interest in the rice-mill had been 
conveyed to the auction-purchasers. With 
the sales of 1/5th and 4/5th shares the 
entire property came to be sold and noth- 
ing of the coparcenery interest in the pro- 
perty survived. The bar that a stranger 
purchaser cannot enter into possession 
when the remaining property was with the 
coparceners had therefore, no application 
in this setting. With the relevant purchase, 
the mill came to be owned by the two 
strangers. The plaintiff was entitled to 
decree for partition and mesne profits and 
it could not be said that a suit for parti- 
tion of a single item of joint family pro- 
perty was not maintainable unless general 
partition was claimed; and until he had 
sued for partition; no mesne profits were 
pean AIR 1958 SC 487 and AIR 1966 

C 470, Disting (Paras 6, 7) 


*From decision of R. N. Rath, Sub. J. 
Jeypore, D/- 17-11-1971. 


GX/GX/D126/80/DVT 


_ 170 Ori. 


Cases Referred: Chronological Paras 
AIR 1966 SC 470 6 
AIR 1953 SC 487 : 1954 All LJ 54 6 


Y. S. N. Murty, for Appellants; N. V. 
Ramdas, B. R. Rao and B. L. N. Swamy, 
for Respondents. 


R. N. MISRA, J. :— This appeal by de- 
fendant No. 2 in a suit for partition assails 
hea pp of the ae Sit hen ae 

udge at Jeypore granting the plaintiff a 
decree both for partition as also mesne 
profits. 

2. The disputed property is a rice mill 
which once belonged to the members of 
the family consisting of defendants 1 to 
14. Defendant No. 15, a stranger happens 
to be the purchaser of 1/5th share from 
the disputed property and the plaintiff 
subsequently purchased the remaining 
4/5th share therein in satisfaction of his 
decree put into execution. Upon the ex- 
ecuting court refusing to put the plaintiff 
in possession on the ground that he was a 
part purchaser and his remedy lay in ask- 
ing for partition, the plaintiff sued for 
partition of his 4/5th share and asked to 
be put in possession. He also laid claim 
for mesne profits from the date of his pur- 
chase on 28th of January, 1967. 


3. The second defendant alone entered 
contest and inter alia raised two pointed 
contentions namely, . 

(i) a suit for partition of a single item 
of joint family property was not maintain- 
= unless Sencral partition was claimed; 
an 


(ii) Since the property was in possession 
of coparceners and plaintiff was not entitl- 
ed to immediate lary upon his pur- 
chase until he had sued for partition, no 
mesne profits were payable. 

4. The learned trial Judge did not ac- 
cept these pleas and has decreed the suit 
for partition of plaintiffs 4/5th share and 
has found defendant No. 15 to be entitled 
to the remaining 1/5th share. He also 
decreed the claim for mesne profits and 
directed a commissioner to do the account- 
ing and in due course final decree to be 
prepared. 

5. Defendant No. 2 has appealed and 
both the contentions raised in the written 
statement as indicated above are re 
canvassed. 

6. As it appears, 1/5th share in the 
property had been purchased in court 
auction by the 15th defendant in E. P. 
No. 129 of 1957 on 8-4-1965 and the sale 
was confirmed by the court on 12-38-1966. 
The Sire 4/5th share in the property 
was purchased by the plaintiff on 28-1- 
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1967 in execution case No.4 of 1958. 
When plaintiff applied for delivery ‘of pos- 
session of the entire mill with the consent 
of defendant No. 15, the second defendant 
resisted the prayer on the footing that 
plaintiff had not purchased the entire pro- 
perty and could not take delivery of the 
entire mill. From the judgment of the trial 
Court, it is clear that defendant No. 15 
had not yet taken possession of the pro- 

erty though his purchase had beccme 

nal and the original owners are still in 
possession of the mill. Mr. Murty for the 
appellants invokes the principle laid down 
by the Supreme Court in the case of 
Sidheshwar Mukherjee v. Bhubaneswar 
Prasad Narain Singh, AIR 1953 SC 487, in 
support of his contention that plaintiff 
was not entitled to mesne profits. The 
Supreme Court indicated :—~ 


“,...The suits out of which these ap- 
peals arise were instituted by the plaintiff 
in the partition suit against the first party 
defendants for recovery of his 4 annas 
share of the income or profits of the pro- 
perties specified in the schedules to the 

laints and which were included admitted- 
7 in his purchase, on the allegation that the 

efendants first party appropriated the 
entire profits to themselves and refused to 
ive the plaintiff his legitimate share. The 
igh Court has held that this claim of the 
plaintiff must fail. All that he purchased 
at the execution sale was the undivided 
interst of the coparceners in the joint pro- 
perty. He did not acquire title to any de- 
share in the property and was not 
entitled to joint possession from the date 
of his purchase. He could work out his 
rights only by a suit for partition and his 
right to possession would date from the 
period when a specific allotment was 
made in his favour. In our opinion, this is 
the right view to take and Mr. Daphtary, 
who appeared in support of the appeals 
could not satisfy us that in law his client 
was entitled to joint possession on and 
from the date of purchase... ..” 
The ratio of the aforesaid case has been 
followed by the Supreme Court in the 
subsequent case of M. V. S. Manikavala 
Rao v. M. Narasimhaswami, AIR 1966 5G 
470, While examining the legal position in 
a different background in the second case 
the Court pointed out :-— 

“_.Now., it is well settled that the pur- 
chaser of a coparcener’s undivided interest 
in joint family property is not entitled to 
possession of what he has purchased. His 
only right is to sue for partition of the 
property and ask for allotment to him of 
that which on partition might be found to 
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fall to the share of the coparcener whose 
share he had purchased. His right to pos- 
session ‘would date from the period when 
a specific allotment was made in his fav- 
our: Sidheshwar Mukherjee v. Bhubanesh- 
war Prasad Narain Singh, 1954 SCR 177 at 
p. 188, (AIR 1958 SC 487 at p. 491). It 
would, therefore, appear that Sivayya was 
not entitled to possession till a partition 
had been made.....” 


Mr. Rao for the plaintiff-respondent con- 
cedes that the law on the question is as 
laid down in the two decisions referred to 
above. He, however, relies on the position 
that the purchase by the plaintiff as also 
defendant No. 15 was of the undivided 
interest of the entire body of coparceners. 
Under Hindu Law, no coparcener is in a 
position to indicate which specific property 
would be his unless there be a general 
partition and allotment of specific property 
to the share of particular coparceners. 
From this rule has followed the legal con- 
cept accepted in a series of authorities 
that until there is partition and allotment 
of specific properties to the share of the 
. different members of the coparcenery, an 

alienee of specific coparcene B paar 
cannot claim possession thereof. The ratio 
of the Supreme Court decisions referred 
to above is essentially an extension of the 
same Pca ae The position would be 
very different when the share of all the 
coparceners is sold in court auction, as in 
the instant case. The learned Subordinate 
Judge referring to the view indicated by 

to on ‘Co-ownership and Partition’ has 
stated :— 


“....Fhis observation of the learned 

author is consistent with the principle of 
Hindu Law which provides that the whole 
body of coparceners are’ competent to 
alienate the coparcenery property so as to 
pass a good title to the alienees. In other 
words, if the property is purchased from 
the whole body of coparceners then in 
that case it ceases to be joint family pro- 
perty and the purchaser acquires title to 
the same from the date of his pur- 
chase.....” 
We are inclined to agree with the learned 
Subordinate Judge and would hold that 
the ratio indicated in the two Supreme 
Court decisions would be wholly vetted 
able to a situation where the court sale is 
of the property of the entire body of 
coparceners. 


-T. As already indicated, the entire pro- 
perty had been sold by court auction in 
two different sales. 1/5th interest had 
been sold in favour of the 15th defendant 
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and subsequently the remaining 4/5th 
share was sold in favour of the plaintiff. 
The entire body of coparceners was the 
judgment-debtors and their right, title and 
interest had been conveyed to the auction- 
purchasers. This feature is an answer 
agaist the dual contention canvassed in 
appeal. 

By the time the relevant auction sale 
was made, the remaining 4/5th joint inte- 
rest had been sold. With the sale of 4/5th 
share, the entire property came to be sold 
and nothing of the coparcenery interest in 
the property survived. The bar that a 
stranger purchaser cannot enter into pos- 
session when the remaining property was 
with the coparceners has no E SAA in 
this setting. With the relevant purchase, 
the mill came to be owned by the plain- 
tif and the defendant No. 15 — two 
strangers. The doctrine advanced by Mr. 
Murty in the premises did not apply. We 
are inclined to take the view that the 
learned Subordinate Judge has come to 
the correct conclusion both in granting a 


decree and in allowing mesne fits to 
be collected after calculation in final 
decree proceeding. 

8. ere is no merit in the appeal and 
the same is accordingly dismissed. In the 


peculiar facts of the case we think it ap- 
propriate to require both parties to bear 
their own costs in this Court. 


DAS, J. tm [ agree. 
Appeal dismissed. 


AIR 1980 ORISSA 171 
R. N. MISRA AND N. K. DAS, JJ. 


Banchhanidhi Das, Appellant v. Kamala 
Devi and another, Respondents. 


First Appeal No. 74 of 1972, D/- 8-7- 
1980+ pp 2, 


Hindu Marriage Act (1955), § 18 — 
Adultery — Proof — Mode of — Para- 
mour’s letters indicating fact of ilicit re- 
lationship — Adultery held, proved — 
Notice in appeal received by wife at para- 
mours residence — Indicates her living 
with him. 

While it is true that evidence of adul- 
tery has to be clear and definite and the 
allegation has to be proved beyond reason- 
able doubt, it would be difficult to get 
direct evidence of acts of adultery. “Liv- 
ing in adultery” is suggestive of the fact 
that a single instance of adultery may not 
be adequate. It is not necessary that there 


*From decision of S. C. Dash, Sub. J., Puri, 
D/- 15-2-1972. 
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should be direct evidence of adultery as 
it is not easily available. Circumstanti 

evidence must, however, be sufficiently 
strong and conclusive. (Para 8) 

Where the letters written by the para- 
mour of a married woman to her clearly 
indicate the fact of illicit relationship be- 
tween them, the woman’s husband is en- 
titled to divorce. (Para 8) 

Where the notice in appeal „issued to 
the wife by registered post was addressed 
to her paramour’s residence and there she 
had received the same, it receives substan- 
tial support to the husband's plea that she 
has been living in the company of her 
paramour. ; (Para 5) 

G. Rath, for Appellant. 

R. N. MISRA, J. :— This is a husband's 
appeal against the decree of the learned 
Subordinate Judge of Puri rejecting his 
application for divorce on the plea that 
his wife (respondent No. 1) had been liv- 
ing in adultery with respondent No. 2. 

2. Plaintiff was resident of village 
Kurujang and after marriage with respon- 
dent No. 1 became a teacher in a basic 
school. He left behind his wife and child- 
ren in the village home and used to come 
every week-end during holidays. Respon- 
dent No. 2 aappens to be his paternal 
cousin brother, but younger in age to him. 
Taking advantage of the absence of the 
plaintiff from the village, he picked up 
illicit relationship with the respondent 
No. 1 and started living in adultery with 
her. Plaintiff came to know of this fact 
and recovered five letters written by res- 

ndent No. 2 to respondent No. 1, where- 
in the fact of illicit relationship had been 
clearly indicated by the second respon- 
dent. When the plaintiff confronted his 
wife with these writings she ran away and 
started living with the second 
respondent. Finding no other option. 
plaintiff sued for divorce under Section 18 
of the Hindu Marriage Act. 


3. Each of the respondents filed a 
written statement and denied the plaint 
allegations. At the trial, however, they 
remained absent. 

. 4. Plaintiff examined himself as a sole 
witness in support of his case and relied 
upon the letters marked as Exts. 1 to 5. 
The learned Trial Judge observed: 
etn Se He relies on 5 letters Exts. 1 to 
4 written to his wife and Ext. 5 written 
to his daughter. All these letters have 
been proved to have been written 
by respondent No. 2. I have care- 
fully read the letters and though I 
have no doubt that the writer had written 
‘Exts. I to 4 secretly to respondent 
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No. 1 to allure her to have sexual inter- 
course with him, they do not explicitly 
show that adultery had in fact been com- 
mitted by respondent No. 1. Ext. 5 simi- 
larly does not contain anything to show 
that respondent No. 1 was guilty of com- 
mitting adultery. So, none of the letters 
per se helps the court to come to a con- 
clusion that adultery was committed by 
respondent No. 1 as alleged in the peti- 
9 (6 | AEn i 

The learned Trial Judge also took note of 
the position that the letters bore no date 
and, therefore, it was not known as tọ 
when they were written. Since plaintifs 
marriage has taken place years back, ił 
could be that the episode indicated in thë 
letters was an event of the long past. The 
facts stated in the letter, therefore, accord- 
ing to the learned Trial Judge, did not 
establish adultery. Accordingly he dismiss- 
ed the application. ~ 






P entireo post had been taken to the re- 
si 


has received the same. The hubsand’s plea 
that respondent No. 1 has been living ia 
the company of respondent No. 2 receiv 
substantial support from this fact. Not- 
withstanding personal notice and though 
aware of the allegations made again 
them, the respondents have chosen not to 
appear. 


6. Mr. Rath for the plaintiff-appellant 
contends that although the learned Sub- 
ordinate Judge has indicated in the im- 
pugned order that he had carefully gone 
through the letters, he does not seem to 
have really read the same with any atten- 
tion. Ext. 1 clearly refers to events that 
had taken place. The language is vulgar, 
refers to illicit intercourse and is clearly 
indicative of the fact that the respondents 
were having illicit relationship. Ext. 2 also 
refers to an odd event which supports 
the plaintifs story that the relationship 
between the respondents was indeed of 
the type alleged. In Ext. 3. there is re- 
ference to the work done which Mr. Rath 
indicates is a statement with reference to 
sexual intercourse. Reading the letter in 
its own context we are inclined to agree 
with the submission of Mr. Rath. Ia 
Ext. 4. there is no clear statement. Res- 
pondent No. 1 in Paragraph 7 of her 
written statement had stated that she was 
staying in the house of the plaintiff at 
Kusapada.’ The second respondent had 
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also taken the same plea in Paragraph 5 
of his written statement. From the fact 
that the appeal notice has been served on 

respondent No. 1 at the house of the 
` second respondent in village Musapada 
goes a long way to discard the plea taken 
in the written statement. 


7. The learned Subordinate Judge had 
accepted the letters to have been written 
by respondent No. 2. The letters on the 
basis of the evidence of the plaintiff were 
found to have been recovered from the 
suit-case of the wife. Plaintiff has cate- 
goricany proved that the letters were in 

e handwriting of the second respon- 
dent. We also compared the writings 
with the admitted writing of the second 
respondent in the written statement as 
also in the acknowledgment of register- 
ed notice issued in the appeal. The writ- 
ing fits in with the signature. of the 
second respondent in the acknowledg- 
ment receipt, though in the written state- 
ment, he seems to have been careful 
enough to write somewhat differently. 
The plea of respondent No. 1 that she 
was almost an illiterate lady does not 
seem to be correct. Her handwriting is 
very clear and gives an impression that 
She is fairly literate and must be taken to 
be capable of reading and writing. The 
learned Subordinate Yidee made a mis- 
take in coming to the conclusion that the 
letters held out allurement tor sexual re- 
lationship while in clear terms the letters 
were narrative of past events. 


8. In all the letters, respondent No. 2 
has addressed respondent No. I as his 
brother’s wife. Thus the letters were cer- 
tainly written after the marriage. Plain- 
tiff has indicated that he came to know of 
such illicit relationship about a year be- 
fore his coming to court and the period 


during which respondents were living in. 


adultery was about that time. While it is 
true that evidence of adultery has to be 
clear and definite and the allegation has 
to be proved beyond reasonable doubt, 
it would be difficult to get direct evi- 
dence of acts of adultery. ‘Living in 
adultery” is suggestive of the fact that a 
single instance of adultery may not be 
adequate. In the instant case, the letters 
refer to a course of adulterous conduct 
and, therefore. the requirement of S. 18 
of the Act has been satisfied. As has been 
pointed out in Rayden on Divorce it is 
not necessary that there should be direct 
evidence of adultery as it is not easily 
available. It has been also stated that 
rarely the parties would be caught in acts 
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of adulttery. Circumstantial evidence 
must, however, be sufficiently strong and 
conclusive. There is an old Scottish 
legal maxim which when translated into 
English would mean that if a man and 
a woman are found together under sus- 
picious circumstances, it cannot be pre- 
sumed that they were saying their 
prayers. If the relationship was not illicit 
there was no reason why respondent No. 2 
was avoiding the presence of the peti- 
tioner and was always anxious to seek the 
opportunity of petitioner’s absence. The 
letters Eve an account of the relationship 
which leaves no room for doubt that the 
relationship was adulterous and the res- 
pondents were living in adultery. 

9. We would peng reverse the 
decree of the trial court, allow the appeal 
and l pa a decree of divorce as prayed 
for. There would be no order for costs. 


DAS, J. :— I agree. 
Appeal allowed. 


AYR 1980 ORISSA 178 
S. ACHARYA, J. 


State of Orissa, Appellant v. M/s. 8. L. 
Narayana and others, Respondents. 


Misc. Appeal No. 175 of 1979 and Civil 
Revn. No. 581 of 1979, D/- 7-7-1980.* 

_ Arbitration Act (1940), Ss. 29 and 39 (vi) 
= Grant of interest on amount awarded 
-= Court silent on this matter — Court 
fails to perform its duty —- Interest order- 
ed to be paid in appeal. 


Section 29 is a wholesome provision to 
compensate the claimant for the loss sus- 
tained by him due to non-payment of the 
amount by the other side even after a de- 
cree is passed on the arbitrators award. 
Thus the provision serves as a pressure 
for satisfying the decree at the earliest con- 
venience. Though the power to grant in- 
terest under S. 29 is discretionary, as this 
power is vested by a statute, the court in 
dealing with such a matter should act 
judiciously, and if it decides to reject the 
prayer to this effect it must do so by ex- 
pressly stating the reasons for the same. 
As the Court in the instant case has not 
passed any order whatsoever on the peti- 
tion under Section 29 filed by the claim- 
ants, it appears that the court has not at 
all applied its attention to this aspect of 
the matter and has thus failed to perform 
a duty entrusted to it under the law. The 


*From order of S. K. Patel, Sub. J. Bhuba- 
neshwar D/- 18-7-1979. | 
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interest was directed to be paid under 
Section 29 in the appeal. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1960 SC 588 5 

ln M. A. No. 175 of 1979 A. Rath Addl. 
Standing Counsel, for Appellant; R. K. 
Rath, N. C. Panigrahy and C. S. Sarangi, 
for Respondents. In C. R. No. 531 of 1979: 
G. Rath, R. K. Rath and N. C. Panigrahy 
for Petitioners; A. Rath, Addl. Standing 
Council, for Opposite Parties. 

JUDGMENT :— The Misc. Appeal 
No. 175/79 has been filed under S. 36 (6) 
(39) (vi) ) of the Arbitration Act (hereinafter 
referred to as the ‘Act’) by the State of 
Orissa against the order of the court below 
overruling the objection of the appellant 
under Section 30 of the Act to the award 
dated 31-1-79 passed in favour of the res- 
pondent. 


2. The Civil Revision has been filed 
by the claimant as the court below while 
confirming the award by its order dated 
13-7-79 has kept silent about granting in- 
terest under Section 29 of the Act on the 
principal amount payable to the claimant 
on the award. 


3. Both the Misc. Appeal and the Civil 
Revision arise out of a° common order 
passed by the court below; they were 
taken up together for hearing and one set 
of arguments were advanced by the coun- 
sel appearing for both the parties. Hence 
both the Misc. Appeal and the Civil Re- 
vision are depod. of by this common 
judgment. 

Misc. Appeal No. 175/79. 

4. In view of the points required to 
be decided in this appeal it is not neces- 
sary to narrate all details of the case. The 
facts relevant to dispose of this appeal 
are that by the award dated 31-1-79 the 
arbitrator awarded Rs. 59,311.00 in favour 
of the claimant-respondents on issues 8 
to 11 of the award. On that amount he 
under the last issue No. 12 of the award, 
has granted interest at the rate of 8 per 
cent per annum from 1-7-74, (which is 
held to be the due date of payment) till 
81-1-1979,' (the date of the award). The 
interest on this account has been calculat- 
ed at Rs. 21,747.00. Adding up the said 
principal sum and the interest amount a 
total sum of Rs. 81,058.00 has been award- 
ed in favour of the claimants. By the next 
two paragraphs in the award it has been 
ordered that the said sum of Rs. 81,058.00 
be paid within 90 days from the date of 
the award. i. e. on or before the Ist May, 
1979, and if that is not so paid then the 
State will pay interest on Rs. 81,058.00 at 
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the rate of 9 per cent per annum from 
2-5-1979 till the date of payment or the 
date of the decree whichever is earlier. 
The objection filed by the State of Orissa 
to the said award has been rejected by 
that court by a cryptic order which is im- 
pugned in this appeal. 

5. It is contended by Mr. A. Rath, the 
learned Addi, Standing Counsel appearing 
for the appellant, that the court below has 
failed to appreciate that the award under 
Issue No. 4 is erroneous on the face of 
the record, as enhanced rate by way of 
escalation beyond the contracted rate has 
been allowed under the said item, which 
is not permissible according to the law 
laid down in the decision reported in 
AIR 1960 SC 588. This decision is on en- 
tirely different facts and so the law laid 
down in that case is not applicable to the 
present case. The award made under 
Issue No. 4 in the present case is in res- 
pect of various items of claim, such as ex- 
cess quantity of work over the quantity 
specified in the agreement, ‘omission of 
a portion of road from the originally ten- 
dered quantity where soil was soft’ and 
‘for escalation caused due to delay in land 
acquisition and delay in handing over 
lands, and the arbitrator, on a considera- 
tion of various facts and features men- 
tioned in the award, has granted an award 
of Rs. 6,000/- under the said item. There- 
fore, the amount awarded is not only on 
enhanced or escalated rate on earth work, 
as contended by the learned Additional 
Standing Counsel. In the Supreme Court 
decision the award which was challenged 
and set aside was only in respect of one 
item, i. e. payment for additional work at 
enhanced rate, and the award on this item 
was disallowed as by the subsequent 
agreement, by which the original agree- 
ment had been modified, a graded scale 
was fixed and additional and enhanced 
rates for such work were s 
agreed to be paid and accepted by the 
parties and there was no scope for charg- 
ing higher rates over the agreed rates. As 
the facts on which the award on Issue 
No. 4 in this case has been made are en- 
tirely different from the facts on which 
the above Supreme Court decision was 
given, the latter decision would not apply 
to the present case. Hence the above con- 
tention of the learned Additional Standing 
Counsel is without any force or substance. 


6. It is next submitted by the learned 
Additional Standing Counsel that the 
arbitrator by directing payment of interest 
on Rs. 81,058.00 at the rate of 9 per cent 
per annum from 2-5-1979 till the date of 


cifically | 
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payment or the date of the decree has in 
effect directed payment of interest on the 
interest amount of Rs. 21,747.00 included 
in the said amount of Rs. 81,058.00, and 
that illegality and error being evident on 
the face of the record that has to be s 

aside. . 

7. As stated above, the aforesaid 
amount of Rs. 81,058.00 is inclusive of 
Rs. 21,747.00 granted as interest to be 
paid on the said principal sum of Rupees 
09,311.00. So the arbitrator by again grant- 
ing interest on Rs. 81,058.00 has in effect 
directed payment of interest also on the 
interest amount of Rs. 21,747.00, which is 
not just, fair and ordinarily permissible 
under the law, as is very fairly conceded 
by Mr. R. K. Rath, the learned counsel for 
the claimant-respondents. Thus the award 
directing payment of interest at the rate 
of 9 per cent per annum from 2-5-79 till 
the date of the decree or till the date 
of payment, whichever is earlier, on the 
amount of Rs. 21,747/- included in the 
aforesaid amount of Rs. 81,058.00 is here- 
by set aside. The appellant shall therefore 
pay to the claimant-respondents the afore- 
- said amount of Rs. 81,058.00 plus interest 
on Rs, 59,311/- at the rate of 9 per cent 
per annum from 2-5-79 till 6-8-79 which is 
the date of the decree. The award and the 
decree passed in this case be modified ac- 
cordingly. 

8. No other point to assail the award 
or the decision of the court below is urg- 
ed in this appeal. 

9. The appeal therefore is partly al- 
lowed. Each party to bear his own costs 
of this appeal. 


Civil Revision No. 581 of 1979. 


10. As stated above, the court below 
while confirming the award by its order 
dated 13-7-1979 has kept silent about the 
express prayer of the claimants for grant- 
ing interest under Section 29 of the Act 
on the principal amount payable to them 
on the award. The claimants had filed a 
petition in the court below to grant in- 
terest under Section 29 of the Act iia this 
case, but that court has not passed any 
order on that petition. 


11. It is submitted by the learned 
Additional Standing Counsel that silence 
on the part of the court to pass any order 
on the said petition amounts to rejection 
of the said petition, and S. 29 being a dis- 
cretionary provision this Court should not 
grant interest under the said provision. 

12. Section 29 of the Act is a whole- 
some provision to compensate the claim- 
ant for the loss sustained by him due to 
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non-payment of the amount by the other 
side even after a decree is passed on the 
arbitrator’s award. Thus the provision ser- 
ves as a pressure for satisfying the decree 
at the earliest convenience. Though the 
power to grant interest under S. 29 of the 
Act is discretionary, as this power is vested 
by a statute, the court in dealing with 
such a matter should act judiciously, and 
if it decides to reject the prayer to this 
effect it must do so by expressly stating 
the reasons for the same. As the Court 
has not passed any order whatsoever on 
the petition under Section 29 of the Act 
filed by the claimants, it appears that the 
court has not at all soplied its attention 
to this aspect of the matter and has thus 
failed to perform a duty entrusted to it 
under the law. 

- 13. In this case the decree was drawn 
up on 6-8-1979. The State of Orissa ob- 
tained an order of stay of the execution of 
this decree in Miscellaneous Appeal 
No. 175 of 1979 of this Court. As there 
was an apparent error in the award and 
consequently in the decree appealed 
against, the filing of the appeal (Miscel- 
Janeous Appeal No. 175 of 1979) was jus- 
tified. Considering the facts of this case 
and on hearing the counsel appearing for 
both the parties and in view of the pro- 
visions of S. 29 of the Act. I hereby direct 
that, apart from making payment of the 
decretal amount as it now stands corrected 
and further interest as ordered above in 
Miscellaneous Appeal No. 175 of 1979, 
the State of Orissa shall also pay interest 
on Rs. 59,311.00 (the principal sum) at the 
rate of 9 per cent per annum from today, 
i. e. from the date of the corrected de- 
cree, till the date of payment of the decre- 
tal amount to the claimants. | 

The Civil Revision is allowed accord- 
ingly. Each party to bear his own costs of 
this Revision. L. C. R. be sent back 


immediately. 
Order accordingly. 
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R. N. MISRA AND N. K. DAS, Jj. 

Gourahari Mahanta and others, Peti- 
tioners v. Tahsildar, Bonai and others, 
Respondents. Hii 

O. J. C. No. 384 of 1977, D/- 7-7-1980. 

Orissa Land Reforms (General) Rules 
(1965), R. 80 (1) (2) — Ceiling proceedings 
— Confirmation of draft statement — Pro- 
cedure — Copy of draft statement not 
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sent to Jandholder by registered post — 
Confirmation is liable to be set aside. 
(Para 3) 

R: K. Mohapatra, for Petitioners; Stand- 
ing Counsel, for Respondents. 

R. N. MISRA. J.:— Challenge in this 
application is to the order of the Revenue 
Officer (opposite party No. 1) determining 
the ceiling surplus lands in a suo motu 
proceeding under the provisions of the 
Orissa Land Reforms Act. An appeal 
against the order was not entertained and 
the revisional authority also refused to 
interfere in the matter. 


2. One Gurucharan left behind three 
sons Malu, Laxmicharan and Shyamsun- 
dar. Malu is dead and Gourahari is- his 
son, Gourahari, Laxmicharan and Shyam- 
sundar are petitioners 1, 2 and 3 respec- 
tively. In the Settlement Record-of-Rights 
of 1940-41, Malu, Laxmicharan and 
Shyamsundar were recorded jointly and 
in the 1974 Settlement, their property was 
described to be 85.06 acres of land includ- 
ing the homestead, As early as 3-4-1945, 
there was an amicable partition by metes 
and bounds in the family and the pro- 
perty had been divided into three equal 
shares, each brother getting 10.50 acres. A 
memorandum of allotments was drawn up 
and the three branches began enjoying 
the property allotted to their respective 
shares exclusively. On 10th of March, 
1974, Malu died. On 20th of December, 
1975, the Revenue Officer started a suo 
motu proceeding under Section 42 of the 
Act against Malu and directed the Reve- 
nue Inspector to furnish a report about 
the extent of properties and details there- 
of. Even though no report had been given 
bythe Revenue Inspector, petitioners 
coming to know of the initiation of the 
proceeding appeared before the Revenue 
Officer on 20th of April, 1976, and relied 
upon the memorandum of partition and 
the fact of division by metes and bounds 
long before the relevant date and took the 
stand that none of the petitioners was in 
possession of more than the statutory ceil- 
ing limit. By order dated 24th of April, 
1976, the Revenue Officer discarded the 
plea of partition by holding :— , 
7 According to this document, the 
panes effected the partition in the 

rama Panchayat at the instance of Malu 
Mahanta the deceased brother of the land- 
holders Laxmicharan and Shyamsundar 
Mahanta. It may be pertinent to mention 
here that Grama Panchayats were not con- 
stituted in 1945. 

In course of their oral evidence, both 
Laxmicharan and Shyamsundar deposed 


Gourahari Mahanta v.: Tahsildar, Bonai 


À. I R. 
before me that the alleged partition was 


. effected during the Durbar administration 


when Raja Dharanidhar Indradeo Deb was 
the Ruling Chief of Bonai State. But they 
could not explain to me what prevented 
them from getting their separate R.-O. Rs. 
covering their respective shares or at least 
in getting their dakhala recorded in the 
R. O. Rs. during the Durbar administra- 
tion or at least during the recent Settle- 
ment operations. They also could not say 
before me their shares of lands. 


In view of the facts discussed above, 
therefore, I hold that this plain paper par- 
tition deed was drawn up after the recent 
settlement operations were over, mainly 
to evade the ceiling law...... E 
On the same day, the ceiling surplus was 
determined, a draft statement was drawn 
up and signed and the Revenue Officer 
directed :— - : 

coe Publish the same in the Tahsil 

Office notice board and also publish an- 
other copy of the same in the concerned 
village in presence of the landholders. Put 
up on 25-5-1976 after objection period is 
over. 
On 31-5-1976, he confirmed the draft state- 
ment in the absence of objection and 
directed the final statement to be publish- 
ed after the appeal period was over. On 
1-6-1976, he dealt with the objection of 
the petitioners and rejected it as the draft 
statement had been confirmed on the pre- 
vious day and as after the period allowed 
for objection was over. 


3. Sub-rules (1) and y of Rule 30 of 
the Orissa Land Reforms (General) Rules, 
1965, provide : l i 


“(1) The draft statement shall be pub-. 


lished by affixing a true copy of it to the 
notice-board of the Revenue Officer and 
keéping it open for inspection, free of 
charge, by any person interested durin 

office hours on. working days for a perio 

of thirty days from the date on which the 
the copy is first affixed to his notice board. 


(2) On the date of affixture on the 
notice-board under sub-rule (1), a copy of 
the draft statement shall be communicated 
to the person to whom the statement re- 
lates by registered post to his address as 
appearing in the record, with a notice in- 
viting objections, if any, to any entry in, 
or omission from, the draft statement to be 
filed within thirty days from the date of 
affixture in the notice-board.” l 
The direction of the Revenue Officer was 
in contravention of sub-r. (2) and as a fact 
a copy of the: draft statement was not com- 
municated by him by registered post.. Peti- 
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tioners allege that on 22-5-1976, they're- 
ceived notice of publication of the draft 
statement and the objection filed on 31-5- 
1976 was in time. Since the default was 
of the Revenue Officer, petitioners’ cause 
should not have been permitted to be pre- 
judiced. The confirmation of the draft 
statement in the circumstances is contrary 
to law. Petitioners were entitled to reason- 
able opportunity of disputing the draft 
statement. On this analysis the confirma- 
tion of the draft statement must be vacat- 
ed and petitioners should be afforded 
ena vf opportunity of challenging the 
correctness of the draft statement. 


4, We are told that objections have 
already been filed and the Revenue Offi- 
cer must now deal with the same after due 
notice to the petitioners. Petitioners, as 
already indicated, have taken the stand 
that they are completely divided. It is 
contended that the property belonged to 
three brothers and as such they could not 
be treated as members of one family 
keeping the definition of the term occur- 
ring in Section 87 (b) of the Act in view. 
It is also contended that the classification 
adopted by the Revenue Officer is wholly 
arbitrary and bereft of factual basis. These 
are matters which the Revenue Officer is 
bound to consider before he makes the 
draft final. 


5. We would accordingly allow the 
writ application; quash the order of the 
Revenue Officer and the subsequent 
orders in appeal and revision and require 
the Revenue Officer by issuing a writ of 
mandamus to dispose of the procéedin 
afresh in accordance with law after afford- 
ing reasonable opportunity of hearing to 
the petitioners. There will be no order for 
costs, 

DAS, J.:— I agree. 

Petition allowed. 
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Civil P. C. (5 of 1908), Ss. 151, 115, 104, 
100, 2 (2) and O. 43, R. 1 —. Order of re- < 
mand passed under S. 151 — No appeal 
lies — Revision is maintainable — Such 
an order is appealable only when it 
amounts to a decree — “Decree” mean- 
ing of — ILR (1974) Cut 1433, Overruled; 
AIR 1923 Cal 606 and AIR 1935 Cal 134, 
Dissented from, 


No appeal lies against the order of re- 
mand under S. 151 but a revisional ap- 
plication can be filed before the High 
Court against such an order. ILR (1974) 
Cal 1433, Overruled: AIR 1923 Cal 606 
and AIR 1935 Cal 134, Dissented from. 
(Case law discussed). (Paras 10, 14) 


An order under S. 151 does not come 
within the ambit of S. 104. An appeal is 
always a creature of statute and it is 
only when an order has been expressly 
made appealable by the Code that the’ 
appeal would lie. The Court’s jurisdic- 
tion to entertain an appeal is founded 
upon the express provisions of law. Tf 
is, therefore, obvious that if an order 
is passed under S. 151, no appeal lies 
under O. 43, R. 1. (Para 9) 


An order of remand under $S. 151 is 
appealable only when it amounts to a 
decree. Where the order of remand 
merely sets aside the decree of the trial 
Court and does not itself decide any of 
the points raised for determination and 
does not determine the rights of the 
parties with regard to any of the mat- 
ters in controversy in the suit, it can- 
not amount to a decree and must be 
treated as an order. The mere fact that 
the order reverses the decree of the trial 
Court and deprives a party of the valu- 
able right it had acquired thereunder 
would not make an order of remand a 
“decree”, unless that order itself deter- 
mines any of the points arising for de- 
termination in regard to the matters in 
controversy in the suit. (Para 11) 

The definition of “decree” indicates 
that it must be a formal expression of an 
adjudication conclusively determining the 
rights of the parties with regard to all 
or any of the matters in controversy in 
the suit. (Para 12) 


In the instant case the appellate Court 
In passing the order of remand, did not 
conclusively determine anything on the 
merits of any of the disputes between 
the parties and left the entire matter for 
decision to the trial Court. The 


mere fact that the decree of the trial 


178 Ori. 


Court has been set aside would not thus 
make the order of remand a decree and 
appealable as such. To state otherwise, 
there is no final adjudication by the ap- 
pellate Court of the rights of the parties 
by the order of remand. Therefore, it 
cannot be treated as a decree. The order 
indicates that pursuant to the remand, the 
trial Court must proceed . to determine 
the suit. Thus the determination of the 
‘suit is yet to come and that depends 
upon the adjudication by the trial Court. 
Such adjudication consequent on the re- 
mand would result in the decree. In such 
circumstances, a Second Appeal could not 
lie to the High Court. The only remedy 
which was open to the petitioner was to 
approach the High Court by a revisional 


application. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 3 10 
ILR (1974) Cut 1433 1, 7, 12, 13 


AIR 1972 Guj 162 10 


(1972) 2 Cut WR 1964 10 
AIR 1966 Cal 310 10 
AIR 1964 Ori 156 10 
AIR 1963 Ori 186 10 
AIR 1957 Him Pra 61 10 
AIR 1954 All 559 10 
AIR 1952 Pat 437 10 
AIR 1951 Raj 58 10 
AIR 1942 Pat 226 13 
AIR 1935 Cal 134 7, 13 
AIR 1928 Cal 850 13 
AIR 1927 Pat 296 10 
AIR 1926 Pat 457 10, 13 
AIR 1923 Cal 606 7, 13 


AIR 1918 Pat 505 (1) 10 


R. K. Mohapaira, for Petitioner; B. Pal, 
for Opposite Parties. 


P. K. MOHANTI, J.:— This Civil Revi- 
sion is directed against an order of re- 
mand passed under S. 151, Civil Proce- 
dure Code. When it was placed before a 
learned single Judge, the opposite party 
No. 2 (defendant No. 2) contended, on 
the authority of a Bench decision of this 
Court in the case of Sarder Bauri Bisoyi 
v. (Smt.) Surekha Sahuani, ILR (1974) 
Cut 1433, that the order of remand was 
appealable and the Civi Revision was 
not maintainable. Counsel for the peti- 
tioner having challenged the correctness 
of the Bench decision, the learned single 
Judge directed that the case may be 
placed before a learned Bench for a de- 
cision on the question of maintainability 
of the Civil Revision. Thereafter, the 
Civil Revision was placed before a Divi- 
sion Bench which referred it to a Full 
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Bench as the correctness of the Bench 
decision was doubted, 

2. The facts giving rise to this Civil 
Revision, in a nutshell, are as under: 

The petitioner as plaintiff brought O. S. 
No. 30/102 of 1974/69 for declaration of 
title and recovery of possession in respect 
of the suit lands on the allegation that 
the suit lands originally belonged to op- 
posite party No. 1 (defendant No. 1) who 
sold the same to the plaintiff (petitioner) 
by a registered sale deed dated 26-58-67 
for a consideration of Rs. 2,000. It was 
alleged that out of the total considera- 
tion, a sum of Rs. 1,500 was received by 
the defendant No. 1 from the plaintiff in 
presence of the Sub-Registrar and it was 
agreed between them that the balance 
consideration of Rs. 500 would be paid 
at the time of endorsement of the regis- 
tration ticket. Thereafter, the defendant 
No. 1 received the balance consideration 
of Rs. 500 on 25-8-67 and promised to 
endorse the registration ticket and to 
deliver possession of the suit lands in 
favour of the plaintiff, but he failed to 
do so despite repeated demands. It was 
further alleged that defendant No. I in 
collusion with defendant No. 2 had ex- 
ecuted a nominal sale deed in favour of 
the latter with a view to defraud the 
plaintiff and hence the plaintiff was 
compelled to come to Court. 


3. Defendant No. 1 did not enter con- 
test. Defendant No. 2 resisted the suit on 
the allegation that defendant No. 1 had 
executed an agreement for sale in his 
favour on 4-6-67 for a consideration of 
Rs. 1,500 and had received Rs. 1,300 from 
him towards part consideration and deh- 
vered possession of the suit lands pro- 
mising to execute the sale deed in his 
favour within a month after receiving 
the balance consideration of Rs. 200. 
Thereafter, defendant No. I executed a 
sale deed in favour of defendant No. 2 on 
18-3-68 on receipt of Rs. 200. While ad- 
mitting the execution of the sale deed by 
defendant No.:1 in favour of the plain- 
tiff, the defendant No. 2 disputed the 
passing of title thereunder. 


4. The trial Court decided all the nine 
issues framed in the suit and came to 
hold that the agreement of sale in favour 
of defendant No. 2 by defendant No. 1 
was neither genuine nor valid and that 
the sale deed Ext. 1 executed by defen- 
dant No. 1 in favour of the plaintiff was 
not to defeat the contract of sale (Ext. B). 
Accordingly, it decreed the plaintiffs 
suit, ` 
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3 On a by defendant No. 2, the 
lower appellate Court by its judgment 
dated 2-12-76 set aside the decision of 
the trial Court and remanded the suit for 
fresh disposal after framing two new 
issues and allowed the parties to adduce 
evidence on those two issues. The Civil 
Revision is directed against the aforesaid 
order of remand. 


6. The question for consideration is 
whether an appeal lies against the afore- 
said order of remand and .whether the 
Civil Revision is incompetent. 


7 In Bisoyi’s case (ILR (1974) Cut 
1433) the Division Bench held that the 
order of remand came within the ambit 
of O. 41, R. 23, Civil P. C. Yet, it was 
ebserved: 


“Even otherwise, if this order of re- 

mand is treated as one made in exercise 
of the inherent powers of the Court, that 
order so made would be a decree which 
reversed the decree of the trial Court and 
deprived defendant No. 8 of the valuable 
right he had acquired thereunder. The 
Second Appeal was, therefore, competent 
under S. 96, Civil P. C. read with S. 100 
thereof.” 
For this conclusion reliance was placed 
on two decisions of the Calcutta High 
Court reported in Bhairab Chandra v. 
Kali Kumar, AIR 1923 Cal 606 and 
Mahammad ‘Ali v. Karam or AIR 1935 
Cal 134. 


8. In the instant case, o. 41, R. 23, 
C.P.C. would not apply as the suit was 
decreed by the trial Court on merits and 
it was not disposed of on a preliminary 
point. Rule'25 of O. 41 is also not attract- 
able in this case. As the impugned order 
of remand was made prior to the coming 
into force of R. 23-A of O. 41 inserted 
by the Amending Act of 1976, it is refer- 
able to S. 151, C.P.C. It may be pointed 
cut that after the coming into force of 
the amended Rule 23-A, the question of 
ordering a remand in the exercise of in- 
herent powers under 8S. 151, C.P.C. would 
not arise. 


§. Section 104, GPC. provides for 
right of appeal against orders | specified 
therein. That section provides: 

“An appeal shall lie from the following 
orders and save as otherwise expressly 
provided in the body: of this Code or by 
any law for the time being in force, from 
no other orders.” 

An order under S. 151, C.P.C. does not 
come within the ambit of S.-104, C.P.C. 
In view of the plain language used in 
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this section, no scope is left for raising 
any controversy on a question of right of, 
appeal against an order under S. 151, 
C.P.C. An appeal is always a creature of 
Statute and it is only when an order has 
been expressly made appealable by the, 
Code that the appeal would lie. The 
Court’s jurisdiction to entertain an ap- 
peal is founded upon the express provi- 
sions of law. It is, therefore, obvious that 
if an order is passed under S. 151, C.P.C. 
no appeal lies under O. 43, R. 1, C.P.C. 


10. The question of the appealability 
of an order of remand under §, 151, 
C.P.C. was the subject-matter of decision 
by this Court as well as by other High 
Courts and the consensus of opinion is 
that no appeal lies against the order but 
a revisional application can be filed be- 
fore the High Court against such an order. 
The cases which have taken such view 


are: Narahari Mohanti v. Ghanashyam 
Bal, AIR 1963 Orissa 186; Baisnab v. 
Parma, AIR 1964 Orissa 156; Banthu 


Kisan v. Dukhi Kisani, 1972 (2) Cut WR 
1964; Raghunandan Singh v. Jadunandan 
Singh, AIR 1918 Pat 505 (1); Permanand 
Kumar v. Bhon Lohar, AIR 1926 Pat 457; 
Chandrika Prasad Singh v. Mithu Rai, 
AIR 1927 Pat 296; Mst. Bibi Qamrun v. 
Mohammad Ali Sabir, AIR 1952 Pat 437; 
Trustees of Religious Public Trust of 
Salam Jamadar’s Mosque v. Vaghri Sana 
Ratna, AIR 1972 Guj 162; Mrigendra 
Kumar v. Sidheshwar Shit, AIR 1966 Cal 
310; Kalipada Dinda v. Kartick Chandra 
Hait, AIR 1977 Cal 3; Haji Muzahir Ali 
v. Lachman Prasad, AIR 1954 All 559; 
Jindu v. State, AIR 1957 Him Pra 61 and 
Madholal v. Bridhichand, AIR 1951 Raj 
58. We are in respectful agreement with 
the view expressed in the above cases. 


1%. An order of remand under Sec- 
tion 151, C.P.C. is appealable only when 
it amounts to a decree. Where the order 
of remand merely sets aside the decree 
of the trial Court and does not itself de- 
cide any of the points raised for deter- 
mination and does .not determine the 
rights of the parties with regard to any 
of the matters.in controversy in the suit, 
it cannot amount to a decree and must 
be treated as an order. The mere facti. 
that the order reverses the decree of the 
trial Court and deprives a party of the 
valuable right it had acquired thereunder 
would not make an order of remand a2 
“decree”, unless that order itself deter- 
mines any of the points arising for de- 


_termination in regard to the matters in 


controversy: in the suit. 
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: 12. Now the question arises whether 
la a decision such as the impugned one is 
a decree or not. The definition of ‘“de- 
cree” indicates that it must be a formal 
expression of an adjudication conclusive- 
ly determining the rights of the partieg 
with regard to all or any of the matters 
in controversy in the suit. There may be 
cases where the appellate Court itself 
decides finally certain aspects in dispute 
and thus passes a decree but in regard to 
certain other matters it directs the trial 
Court to reach final determination. In 
such cases the decision of the appellate 
Court amounting to a decree may be ap- 
pealable. That, however, is not the case 
here. The impugned order clearly indi- 
cates that it is not a decree. The appel- 
late Court, in passing the order of re- 
mand, did not conclusively determine 
anything on the merits of any of the 
disputes between the parties and left the 
entire matter for decision to the trial 
Court. The mere fact that the decree of 
the trial Court has been set aside would 
not thus make the order of remand a 
decree and appealable as such. To state 
otherwise, there is no final adjudication 
by the appellate Court of the rights of 
the parties by the. order of remand, 
Therefore, it cannot be treated as a de- 
cree. The order indicates that pursuant 
to the remand, the trial Court must pro- 
ceed to determine the suit. Thus, the de- 
termination of the suit is yet to come 
and that depends upon the adjudication 
by the trial Court. Such adjudication 
consequent on the remand would result 
in the decree, In such circumstances, a 
Second Appeal could not lie to this Court, 
The only remedy which was open to the 
petitioner was to approach this Court by 
a revisional application. With very great 
respect to the learned Judges, we are 
unable to agree with the view expressed 

in ILR (1974) Cut 1433. 
~ 13. In that case, reliance was placed 
on a decision of the Calcutta High Court 
in the case of Bhairab Chandra Dutt v. 
Kali Kumar, AIR 1923 Cal 606 where the 
order of remand had been. made under 
S. 151, C.P.C. directing a retrial of .the 
suit and their Lordships, held that the 
. order so made was a decree and an ap- 
peal was, consequently competent, not as 
, an appeal from order under O, 43, R. 1, 
sub-rule (u), but as an appeal from a de- 
cree under S. 96 of the Code read with 
S. 100. This decision was considered by 


a Division Bench of the Patna High Court .- 


in the case of Permanand Kumar v. Bhon 
Lohar, AIR 1926 Pat. 457. 
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ships dissented fromthe view‘ expressed 
in the Calcutta case and observed: 

“With very great respect to the learn- 
ed Judges, I am unable to agree with the 
view taken by them. I fail to understand 
how an order of remand under.the in- 
herent power of the Court can be treated 
as a decree unless the order can be 
brought within the definition of “deeree” 
as given in the Code of Civil ae 
A Bench of the Calcutta High Court in 
Banka Behari v. Birendra Nath, AIR 
1927 Cal 850 examined the maintain- 
ability of an appeal for assailing an order 
of remand not deciding finally any ques- 
tion in dispute, referred. to several 
earlier authorities of the Court and did 
not approve of the ratio in Bhairab 
Chandra Dutt’s case. Several subsequent 
Calcutta cases have. followed the view 
in Banka Behari Deb’s case: 

In the case of Mahammad Ali v. Karam 
Ali, AIR 1935 Cal 134, their Lordships 
held that although the provisions of 
O. 41, R. 23 might not strictly apply 
where the Court on appeal has remand- 
ed the suit to the first Court which has 
been asked to determine finally the suit . 
by the order of remand, an appeal to the 
High Court is permissible under the pro- 


' visions of O. 43, R. 1, C.P.C. It appears 


to us that the proposition is contrary to 
the express terms of S. 104, C.P.C. which 
categorically provides that except in the 
cases provided for in the Code, (i.e. in 
O. 43) no order is appealable. Since the 


‘right of appeal is a creature of statute, 


there was no scope for the view taken in 
AIR 1935 Cal 134. At any rate the two 
Calcutta cases relied upon in Bisoyi’s case 
TLR (1974) Cut 1433 have not only been ` 
not approved and followed in .the Cal- 
cutta High Court and thus had ‘lost their 
precedent value but run counter to the 
law laid down by the Patna High Court 
in a series of cases. On the basis of the 
principle indicated in the case of Rame- 
swar Rai v. Harakh Lal, AIR 1942 Pat 
226, the decisions of the Patna High 
Court are binding on this Court and a 
Division Bench should ordinarily have 
felt bound by ‘the settled Patna view. 
We may point out that the impugned 
view in Bisoyi’s case was not material for 
the ‘disposal of the case’and was said only 
by way of obiter. Even Mr. Pal appear- 
ing for the opposite parties who could 
have succeeded in defeating the proceed- 
ing by supporting the impugned view did 
not seek to stand on it and conceded that. 


the legal position. was otherwise. 
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. 14. In the premises aforesaid, we con- 
clude that no appeal lies against : the 
order of remand and that the Civil Re- 
vision is maintainable. 

15. The Civil Revision may now be 
placed before the learned single Judge 
for disposal on merits. 

R. N. MISRA, J.:— I agree. 

K. B. PANDA, 5.:— I agree, 

Order accordingly. 


j AIR 1980 ORISSA 181 
R. N. MISRA, J. : 

Bhubaneswar Mishra and another, Ap- 
pellants v. Smt. Ujalamani Devi and an- 
other, Respondents. 

Second Appeal No. 274 of 1976, D/- 
16-4-1980* 

Civil P. C. (š of 1908), O. 32, R. 7 — 
Suit by mimor plaintiffs for declaration 
that earlier compromise decree was ille- 


gal — Maintainable — Plaintiffs during 
their minority could exercise their op- 


tion for setting aside the compromise de- 
cree on the ground of negligence of the 
guardian. AIR 1951 SC 280, AIR 1967 
Delhi 137, AIR 1960 Ker 367, Rel. on; 
AIR 1974 Orissa 184, Disting. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 Orissa 184 6 
AIR 1967 Delhi 137 6 
AIR 1960 Ker 367 6 
AIR 1951 SC 280: 1951 All LJ (SC) 


N. Mukherjee and B. S. Mohapatra, 
for A-pellants; Mrs. A. K. Padhi, for Re- 
spondents. 

JUDGMENT:— Plaintiffs are in appeal 
against the reversing judgment and de- 
cree of the learned District Judge of Puri 
in a suit for a declaration that the com- 
promise decree in T.M.S. No. 25 of 1968 
was illegal, void, inoperative and did not 
bind them, They had also asked for con- 
firmation of possession. 


2. .Plaintiffs who are the minor sons of 
one Satyabadi Mishra alleged that they 
lost their parents when they were quite 
young. Satyabadi, Chandrasekhar and 
Basudeb were brothers but Satyabadi had 
‘ been adopted to Balabhadra and he had 
succeeded to the properties left by Bala- 
bhadra as his heir. The disputed property 
appertaining to holding No. 180 was 
“Against order of J. N. Acharya, Dist. 
Judge, Puri, D/- 14-9-1976. 
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Satyabadi’s ancestral . property and he 
was in possession of the same. After his 
death, plaintiffs have come into posses- 
sion, Plaintiffs’ father lacked average in- 
telligence and was very credulous. Tak~ 
ing advantage of his simplicity and lack 
of intelligence sale deeds in respect of 
Various items of property had been taken 
from him without payment of considera- 
tion. Defendant. No. 1’s husband had 
given an impression to Satyabadi that 
he would obtain cancellation of these 
deeds and for the said purpose he obtained 
a mortgage deed by conditional sale 
from him in the name of defendant No. 1. 
The document remained in the custody 
of Satyabadi as it had not been acted 
upon. After Satyabadi’s death, until 
plaintiffs’ mother died, the document re- 
mained with her. During plaintiffs’ 
mother’s sudhi ceremony, Chandrasekhar 
came to their house, looked after the 
obsequies and during that period took 
away the document, in a surreptitious 
manner, A few years after, defendant 
No. 1 in collusion with the second defen- 
dant who is plaintiffs’ elder sister brought 
a suit for foreclosure against the plain- 
tiffs on the basis of the mortgage deed. 
Defendant No. 2 was impleaded as the 
next friend of the minor plaintiffs 
though she was already in collusion with 
the present defendant No. 1 who was 
plaintiff. Defendant No. 2 under the in- 
fluence of defendant No. 1 did not take 
any steps on behalf of the minors to pro- 
tect their interests. The lawyer appoint- 
ed to act as the minors’ advocate on be- 
half of their guardian was gained over 
by defendant No. 1 and as a result of 
collusion, a compromise petition was fil- 
ed in the suit stipulating declaration of 
right, title and interest of defendant 
No. 1. No certificate to the effect that 
the compromise was for the benefit of 
the minors had been appended nor did 
the court record such satisfaction. No 
permission had been granted by the 
court to the guardian for entering into 
such compromise. The property was 
valued at much more than Rs. 3,000 and 
the entire loan then subsisting could have 
been wiped out with less than Rs. 3,000. 
Yet, as a result of the compromise so 
entered, title to the property was per- 
manently lost. In January, 1971, when 
the defendant No. 1 forcibly plucked 
fruits from trees standing on the disput- 
ed property and resistance was offered 
on behalf of the plaintiffs, defendant 
No. 1’s title in terms of the compromise 
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..was disclosed and that led to the suit, 
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3. Defendant No. 1 denied the allega- 
tions of fraud and collusion and main- 
tained that plaintiffs’ father had incurred 
a loan of Rs. 500 for legal necessity and 


had executed a mortgage by conditional: 


sale on 17-11-1953 and had stipulated to 
pay back the loan with interest within 
three years. When he failed to do so, the 
suit had been filed and a valid compro- 
mise was placed before the court. 


The second defendant in her written 
statement denied collusion with defen- 
dant No. 1 and maintained that the hus- 
band of defendant No. 1 being the young- 
est natural brother, she had full reliance 
and confidence in him. Chandrasekhar 
taking advantage of the simplicity of her 
father Satyabadi had obtained a ‘Kanta 
Kabala’ on the basis of which T. S. No. 25 
of 1968 had been filed. Chandrasekhar 
instructed defendant No. 2 to compro- 
mise the said suit and there was compro- 
mise, 

4. The trial court came to find that the 
compromise had been reached on account 
of gross negligence of the .guardian ad 
litem and the same was not beneficial to 
the minors. They were thus not bound 
by the compromise decree. Accordingly 
‘the suit was decreed. 

5. The lower appellate court formu- 
lated four questions for examination in 
para 6 of its judgment, namely:— 

(i) Whether the compromise decree was 
beneficial to the minor plaintiffs? 

(ii) Whether the said compromise de- 
cree was vitiated by gross negligence by 
guardian ad litem? 

(iii) Whether the suit was maintainable 
by the plaintiffs through next friend? 
and 


(iv) Whether the suit had been pro- 
perly valued and appropriate 
had been paid? 

‘The lower appellate court has taken the 
view that the suit land was quite valu- 
able and it could not have been sold at 
rupees one thousand as the sale deed 
purports to be for. The guardian ad litem 
was grossly negligent in entering into the 
compromise on behalf of the minors and 
the transaction was thus a voidable one. 


6. Before the lower appellate court a 
Bench decision of the Kerala High Court 
was placed for consideration being the 
case of Narayanan .Nambooripa v. 
Gopalan Nair, AIR 1960 Ker 367, in sup- 
port of the stand that the suit by the 
minor plaintiffs was maintainable for de- 
elaration that the earlier compromise 
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decree did not bind them. Though the 
learned Appellate Judge accepted that 
the plantifis had a substantive right, he 
took into account two decisions of this 
Court for reaching his ultimate conclu- 
sion that the plaintiffs during their 
minority were not entitled to avoid the 
decree. In the case of Sunamani Dei v. 
Babaji Das, AIR 1974 Orissa 184, this 
question did not directly arise for consi- 
deration nor is there a positive statement 
anywhere in the judgment that a suit 
by the plaintiff during his minority for 
avoiding a transaction did not lie. The 
learned Appellate Judge intended to 
refer to another decision of this Court 
but failed to indicate the year of the 
Cuttack Weekly Reporter and as such it 
has become difficult to verify the facts 
of that case for finding out whether the 
ratio applied. The view of the Kerala 


High Court has been followed 
by a -Bench of the Delhi High 
Court in the case of Sant Bhushan 


Lal v. Brij Bhushan Lal, AIR 1967 Delhi 
137 and the ratio is in accord with the 
decision of the Supreme Court in the 
case of Bishundeo Narain v. Seogeni Rai, 
AIR 1951 SC 280. In these decisions it 
has been held that on the ground of neg- 
ligence of the guardian, a minor was 
entitled to avoid the decree and the suit 
could be filed during minority. In these 
circumstances, the learned Appellate 
Judge clearly went wrong in holding 
that the plaintiffs during minority could 
not exercise their option for setting aside 
the compromise decree, 


7 At the hearing, long arguments 
had been advanced about the suit having 
been abated on account of the requisite 
notification under the Orissa Consolida- 
tion of Holdings and Prevention of. Frag- 
mentation of Land Act. Parties have ulti- 
mately agreed that the forum constituted 
under the said Orissa Act has no jurisdic 
tion to give the declaratory relief pray- 
ed for in the suit. So far as the suit 
relates to a decree that the earlier com- 
promise decree was not binding and was 


bad. no relief under the Consolidation 


Act can be obtained. Parties have agreed 
that.so far as that aspect is concerned, 
the suit does not abate. There was an _ 
objection raised that in the absence of 

any claim for consequential reliefs, the 
suit abates. Mrs. Padhi for the respon- 
dents has, however, ultimately agreed 
that such a relief was not available in 
view of the notification under the Con- 
solidation Act. Plaintiffs ultimately could 
only be entitled to a declaration that the 
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decree was not binding and no other 
relief could be given in the suit on ac- 
count of the notification. I would accord- 
ingly hold that the suit does not abate 
so far as it relates to the declaratory re- 
lief that the compromise decree does not 
bind the plaintiffs. 


8. I allow the appeal, set aside the 
judgment and decree of the lower appel- 
late court and hold that the plaintiffs are 
entitled to a declaration that the compro- 
mise decree does not bind them. The rest 
of the reliefs claimed in the suit, if any, 
can be asked for before the competent 
forum under the Orissa Act as and when 
proceedings are taken. Parties are direct- 
ed to bear their own costs throughout. 


Appeal allowed, 
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S. ACHARYA, J. 


Musa Jena and others, Appellants v. 
Panu Charan Naik and others, Respon- 
dents. 

Second Appeal No. 83 of 1977, D/- 2-7~ 
1980.* 


(A) Orissa Consolidation of Holdings & 
Prevention of Fragmentation of Land Act 
(21 of 1972), Ss. 2 (b) and 2 (Í) Explana- 
tion and S. 6 (2) (c) (ii) — Land used as 
homestead with kitchen garden — Pro- 
visions of Act do not apply. 


From the long title of the Act and the 
“Statement of Objects and Reasons” it is 
quite evident that the statute seeks to 
deal with only the agricultural lands as 
defined in Section 2 (b) of the Act. From 
the definition of “agricultural land” read 
with the Explanation attached to Sec- 
tion 2 (f) it is quite evidence that the 
lands which are really agricultural lands 
could only be subjected to consolidation. 
Reference to “houses” in S. 6 (2) (c) (ii) 
would obviously mean houses which are 
located on agricultural lands and used 
as farm houses, Therefore, when suif 
land is being used as homestead with 
kitchen garden on it, it cannot be sub- 
ject matter of consolidation. (Para 4) 


(B) Orissa Consolidation of Holdings & 
Prevention of Fragmentation of Land Act 
(21 of 1972), Ss. 2 (É) Explanation Cl. (iii) 
and 6 (2) — Consolidation —- Land whe- 
ther agricultural land —- Land Register 


*From decision of J. M. Mohapatra, Addl, 
Dist. J., Bhubaneswar, D/- 20-12-1976, 


GX/GX/D403/80/MVJ 


Musa Jena v. 


Panu Charan Naik 


—- Evidentiary value. 
(1872), S. 35). 


The record, having been prepared by 
the Assistant Consolidation Officer, and 
not by the Director of Consolidation, 
cannot be utilised for clause (ii) of the 
Explanation to Section 2 (f) of the Act, 
but the entries in the said record can be 
considered as relevant evidence along 
with other materials on record for the 
purpose of deciding the question whether 
the land is unfit for consolidation. 

, (Para 5) 

B. R. Rao, B. L. N. Swamy and G. C 
Patnaik, for Appellants; R. C. Patnaik 
and P. K. Misra, for Respondents. 

JUDGMENT:— Defendants 1, 2 and 3 
are the appellants in this appeal against 
the confirming decision of the court 
below. 


2. This second appeal was summarily 
dismissed on 23-38-77 in the admission 
stage by Hon’ble P. K. Mohanti, J. 
Thereafter a review petition was filed by 
the appellants which was registered as 
Civil Review No. 30/77. In this review 
matter it was contended by the appel- 
lants that subsequent to the dismissal of 
the second appeal they learnt that a no- 
tification under S. 3 (1) of the Orissa Con- 
solidation of Holdings and Prevention of 
Fragmentation of Land Act, 1972 (here- 
inaiter referred to as the ‘Act’) had been 
published in the Orissa Gazette on 28-5- 
76 covering the area containing the suit 
property and so by virtue of the provi- 
sions of Section 4 (4) of the Act the 
plaintiffs’ (respondents in this appeal) suit. 
abated. On hearing both the parties 
Hon’ble P. K. Mohanti, J. allowed the 
review petition and recalled the order 
dated 23-8-77 and admitted the second 
appeal for hearing on the question as to 
whether the suit shall abate under S. 4 
on the publication of the notification 
under S. 3 of the Act. In accordance with 
the above order the second appeal has 
been listed for hearing, 

3. On hearing the counsel appearms 
for both the parties on the above ques- 
tion and on going through the lower 
court records I find that in paragraph i 
af the plaint it is mentioned that on the 
suit property previously there was a 
‘Pana Baraja’ but since a few years prior 
to the institution of the suit the defen- 
dants constructed a Chalia (hut) on the 
suit property and on the vacant portion 
thereof they were growing brinjals and 
plantains. The defendants (appellants in 
this appeal) in paragraph 8 of their writ- 
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ten statement have stated that the 
property was a barren land lying fallow 
and was not fit for agricultural purpose. 
It is further stated that the Pana Baraja 
on the suit land was damaged by a cy- 
clone in the year 1971 and thereafter the 
defendants possessed the suit land by 
constructing a house and having a kit- 
chen garden thereon. Again, in the sum- 
mer of 1972 the house and the kitchen 
garden were destroyed by another 
cyclone, and the defendants reconstruct- 
ed the said house and raised a kitchen 
. garden thereon, and are possessing the 
suit property as such openly and to the 
knowledge of defendant No. 4 and the 
plaintiffs. D. Ws. 1. 2 and 3 and D. W. 5 
(D. 1) state that the defendants have 
constructed a house on the suit land 
and are also growing vegetables on the 
vacant portion of the same. In the draft 
Parchas (Exts. B and B/1) filed by the 
defendants in this case the suit property 
has been described as a Bagayat Purna- 
chandra Oriya Bhasakosh shows that the 
word ‘Bagayat’ means ‘orchad’ or 
‘garden’. According to the Chambers’s 
English Dictionary, ‘orchard’ means ‘an 
enclosed garden of fruit trees’. From the 
plaint, written statement and evidence 
on record, as stated above, there is no 
doubt that the suit property is being used 
since a long time as a homestead pro- 
perty with a kitchen garden on it, and 
it is not the case of either party nor is 
there anything on record to show that 
the suit property is an agricultural land. 


4. From the long title of the Act and 
the ‘Statement of Objects and Reasons’ 
it is quite evident that the statute seeks 
to deal with only the agricultural lands 
as defined in Section 2 (b) of the Act. 
From the definition of ‘agricultural land’ 
read with the Explanation attached to 
Section 2 (f) it is quite evident that the 
lands which are really agricultural lands 
could only be subjected to consolidation. 
Reference to ‘houses’ in Section 6 (2) (c) 
(ii) would obviously mean houses which 
are locatedfon agricultural lands and 
used as f ouses, There is nothing on 
record to show that the house on the 
suit property is a farm house on or even 
in respect of any agricultural land. 


5. Apart from the above, it is now 
seen from the extract of the Land Regis- 
ter prepared under S. 6 (2) of the Act 
that apart from describing the suit pro- 
perty as a Bagayat it is specifically men- 
tioned in the Remarks column against 
the suit plot that this property is unfit 
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for consolidation. This Land Register has 
been filed by the respondents: in this 
court as additional evidence in this case, 
and this is admitted as evidence under 
S. 35 of the Evidence Act. This record, 
having been prepared by the Assistant 
Consolidation Officer and not by the Di- 
rector of Consolidation, cannot be utilis- 
ed for clause (iii) of the Explanation to 
Section 2 (f) of the Act, but the above 
entries in the said record can be consider- 
ed as relevant evidence along with other 
materials on record for the purpose o 
deciding the question in issue. 


- 6 On the above materials on record 
I am of the view that the suit property 
does not come within the purview of the 
Act and on the publication of the notifi- 
cation under S. 3 of the Act the suit did 
not abate. The above point is accordingly 
decided against the appellants. No other 
substantial question of law is urged re- 
quiring interference with the impugned 
judgment in this appeal. That was also 
the view of Hon’ble P. K. Mohanti, J. 
when he took up this case for admission 
at the first instance, 


The second appeal is accordingly dis- 
missed with costs. 
Appeal dismissed, 





AIR 1980 ORISSA 184 
P. K. MOHANTI AND N. K. DAS, JJ. 
Hansraj Kooverji Rathor, Appellant v. 
State of Orissa, Respondent. 
First Appeal No. 71 of 1971, D/- 15-5- 
1980.* 


(A) Orissa Estate Abolition Act (1 of 
1952), S. 3 — Notification under based on 
wrong entry in settlement record of 
rights. —— Effect of — Persons having 
occupancy right — Not affected — Pro- 
perty does not vest in State Government., 


It is well settled that entries in settle- 
ment record-of-rights do not creat or 
extinguish any title. These entries are 
only evidence of possession at the time of 
settlement having a presumptive value to 
that effect. When a person has got occu- 
pancy right over the property and has 
been all along in possession of the same 
for nearabout 25 years, it is in no way 
affected by the notification under S. 3 
based on wrong entry in settlement re- 
cord-of-rights and the property does not 


Addl.- Sub- 





tFrom decision of S. Das, 
Judge, D/- 9-2-1971. 
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vest in the State Government, as the 
provisions of the Act are not applicable 
to such property. The title having been 
acquired by operation of law, the pre- 
ferring of claim under Ss. 6 and 7 of the 
Act by him does not affect his right and 
possession in any way, as he is in posses- 
sion of the property continuously for 
more than twenty five years as an occu- 
pancy raiyat. AIR 1962 SC 1912, Rel. on. 
(Para 7) 
(B) Limitation Act (36 of 1963), Art. 113 
—- Starting point for limitation — Noti- 
fication that certain property vested in 
Government issued illegally — Suit for 
injunction and declaration of right filed 
after passing an order by revenue appel- 
late authority rejecting appeal — Notifi- 
cation being without jurisdiction bar of 
limitation does not apply —— Even assum- 
ing that it applies, it would run from 
the date of final order in appeal. (Orissa 
Estate Abolition Act (1 of 1952), Ss. 6, 7). 
AIR 1951 Orissa 342, AIR 1941 Mad 81 
and AIR 1917 Oudh 168, Rel. on. 


(Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1912 T 


AIR 1951 Orissa 342 8 
AIR 1941 Mad 81 8 
AIR 1917 Oudh 168 8 

S. C. Mohapatra and P. Misra, for Ap- 
pellant; Advocate-General and S. S. Mo- 
hanty, Addl. Standing Counsel, for Re- 
spondent, ` 

DAS, J.:— Appellant is the plaintiff in 
a suit for declaration of his right of 
occupancy in respect of the property in 
dispute and for injunction restraining the 
defendants from taking possession of the 
said property and for further declaration 
that the revenue authority has no juris- 
diction to deal with the property, inas- 
much as the provisions of the Orissa 
Estates Abolition Act are not applicable. 

2. The property in question stands 
recorded in settlement in the name of one 
Banchhanidhi Sahu who had occupancy 
right in the same by virtue of his pur- 
chases in the year 1921-22 from different 
persons who had also occupancy right 
therein. Banchhanidhi subsequently ac- 
quired a small share of proprietary inter- 
est in the suit Touzi to the extent of 10 
Pies and 16 Krantis. In the year 1930, 
Banchhanidhi mortgaged the disputed 
land along with other undisputed occu- 
pancy holdings as well as his proprietary 
interest to. onè Raghu Karsan. In 1935, 
said Raghu Karsan purchased the entire 
mortgaged property in an‘execution sale 
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and took possession of the same through 
court. In 1940, Raghu Karsan sold the 
raiyati land to Kooverji Karson, father 
of the plaintiff and Kooverji continued to 
possess the same as a raiyat. In 1944, the 
plaintiff became owner of the suit pro- 
perty by virtue of a family partition and 
has been in full and khas possession of 
the same as occupancy raiyat since then. 
The plaintiff continued in possession as 
occupancy raiyat for.more than twenty 
five years. After abolition of the estate, 
when there was publication of notice 
under §. 5 of the Orissa Estates Abolition. 
Act, the plaintiff became aware of the 
fact that there was erroneous and incor- 
rect entry in the settlement papers in 
respect of the disputed land as Nijehas 
land and in consequence of that a pro- 
ceeding under the Orissa Estates Aboli- 
tion Act was started. The Tahsildar 
ordered to take possession of the land 
under the provisions of the said Act. Be- 
ing aggrieved by the order of the Tah- 
sildar, the plaintiff filed appeal before 
the Additional District Magistrate, Cut- 
tack, but the appeal was disallowed. It 
is claimed that the plaintiff having acquir- 
ed occupancy right over the land, the 
provisions of the Orissa Estates Aboli- 
tion Act are not applicable and the entry 
in the settlement record of rights in re- 
spect of the disputed land as Nijehas 
land is erroneous. 


3. The State of Orissa is the only 
defendant in the suit. In the written 
statement, it is contended that the suit 
is barred by limitation and is hit by the 
provisions of S. 39 of the Orissa Estates 
Abolition Act. The claim of the plaintiff 
that he is in khas possession of the dis- 
puted property as an occupancy raiyat 
has been denied. It is asserted that the 
entry in the record-of-rights is correct. 
The plaintiff has accepted the position of 
correctness of the entry by preferring 
claim under Ss. 6 and 7 of the Orissa 
Estates Abolition Act and, as such, the 
suit is to be dismissed. 


4, The trial Court has held as fol- 
lows: 


(a) The plaintiff from the time of his 
predecessor has been in possession of the 
suit land continuously for more than 
twentyfive years as occupancy raiyat and 
has got occupany right in the same. 

(b) The provisions of the Orissa Estates 
Abolition Act are not applicable in the 
present case. 


(c) The status of the plaintiff and his 
predecessor-in interest in respect of the 


186 Ori. 


disputed land earlier to the settlement of 
1930-31 has been occupancy raiyat. 

(d) The entry in the  record-of-rights 
of 1930-31 describing the suit property 
as Nijehas land is erroneous and incor- 
rect; and 


(e) The plaintiff who has acquired oc- 
cupancy right in respect of the suit hold- 
ing does not lose that right as a conse- 
quence of the vesting of the estate and 
he continues as an occupancy raiyat. 
These findings stand undisputed in this 
appeal. 


5. The trial court has further held 
that the suit is barred by limitation under 
Art. 113 of the Limitation Act. The rea- 
son for the same as assigned by the trial 
court is that the plaintiff made an appli- 
cation under Sections 6 and-.7 of the 
Orissa Estates Abolition Act for settle- 
ment of fair rent. The order of the Col- 
lector under the said Act was passed on 
4-1-65. The plaintiff appealed against 
that order and the appeal was disposed 
of on 10-11-68. It has been held by the 
trial court that the threatening to the 
right of the plaintiff was on 4-1-65, i.e, 
the date when the order of the Tahsildar 
was passed, The suit haying been insti- 
tuted on 18-4-69 is barred by limitation. 


6. This is the only point chal- 
lenged in this appeal. It is con- 
tended by Mr. Mohapatra, the 
learned counsel for the appellant, 
that the admitted position being that the 
plaintiff is an occupancy raiyat at respect 
of the holding and is in possession of the 
same, and that the finding of the trial 
court being that the entry in the settle- 
ment record-of-rights is incorrect and 
the provisions of the Orissa Estates Abo- 
lition Act are not applicable to the land 
in question, in other words, the suit 
property does not vest in the State Gov- 
ernment, the prayer for declaration of 
occupancy right as well as incorrectness 
of the entry in the settlement record- 
of-rights should not have been disallow- 
ed and injunction should have been 
granted. It is further contended that the 
order of the Tahsildar was subject to 
appeal and the appeal having been dis- 
posed of on 10-11-68, the order of the 
Tahsildar merges in the appeal and limi- 
tation is to be computed from the date 
of disposal of the appeal. Mr. Mohapatra 
also contends that the order of the Tah- 
sildar and that of the appellate court 
should be considered as continuing wrong 
and, as such, Section 22 of the Limitation 
Act is applicable. He also contends that 
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it is a recurring wrong and, as such, the 
plaintiff is entitled to ask for injunction. 


7. It is well settled that entries 
settlement record-of-rights do not create 
or extinguish any title. These entries are 
only evidence of possession at the time 
of settlement having a presumptive value 
to that effect. The admitted position is 
that the plaintiff has got occupancy right 
over the property and he has been ali 
along in possession of the same. The. pro- 
visions of the Orissa Estates Abolition 
Act are not applicable to the disputed} 
property. Accordingly, the property h 
not vested in the State Government. 
In Kumar Bimal Chandra Sinha v. State 
~of Orissa, AIR 1962 SC 1912, it has been 
held that the raiyati interests in the lands 
are not affected by the abolition of the 
ey as interests, It has also been 

eld:— 


“Reading the definition of ‘estate’ in 
S. 2 (g) and that of ‘intermediary’ im 
S. 2 (h) together the position in law is 
that ‘estate’ includes the interest, by 
whatever name called, of all persons, 
who hold some right in land between 
the State at the apex and the raiyat at 
the base. That is to say, the Act is in- 
tended to abolish all intermediaries and 
rent receivers and to establish direct re- 
lationship between the State, in which 
all such interests vest, after abolition 
under the Act, and the tillers of the soil. 
The interest of a raiyat was not at all 
touched by the Act. Since the appellants 
held the lands along with the buildings 
not as proprietors but as raiyats, their 
interest did not vest in the State.” 


Therefore, the title and possession of 
the plaintiff remain intact. Even if plain- 
tiff filed a petition under Ss. 6 and 7 of 
the Orissa Estates Abolition Act, it might 
be under wrong impression or under 
wrong advice. That does not affect his 
right or possession in any way. When 
plaintiff has occupancy right in respect 
of the property, it is in no way affected 
by the notification under S. 3 of the 
Orissa Estates Abolition Act and the pro- 
perty does not vest and also the provi 
sions of S. 5 of the Act are not applicable 
to the disputed property. The fact that 
the plaintiff applied for settlement under 
Ss. 6 and 7 does not affect his right and 
possession in any way. The title has been 
acquired by operation of law and he i 
in possession of the property continu- 
ously for more than twentyfive year 
as an occupancy raiyat. Under these cir- 
curnstances, the question .of limitation 
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dees not arise. The entire proceeding 
under the Orissa Estates Abolition Act 
is invalid, illegal and without jurisdic- 
tion. Had it been a valid proceeding, then 
and then only the question of limitation 
would have arisen. But in the present 
circumstances, the question of limitation 
does not arise at all. The trial court was 
labouring under a wrong impression that 
there was a threatening and the limita- 
tion would run from the date of the 
order of the Tahsildar in the proceeding 
under Ss. 6 and 7 of the Act. A void pro- 
ceeding or a void instrument or a void 
order can be ignored. The plaintiff could 
haye safely ignored the vesting notifica- 
tion. In the circumstances, we hold that 
the question of limitation does not arise 
at all. l 

8. Even assuming that the provisions 
of Art. 113 of the Limitation Act are 
applicable, in that case the limitation 
would run from the date of the final 
order in the appeal which is in 1969. This 
position is no longer res integra. It has 
been held in Province of Orissa v. Durjo- 
dhan Das, AIR 1951 Orissa 342, that the 
person having the right and being in pos- 
session is not bound to institute a suit 
when there was first interference. That 
was a case where the Lambardar was in 
possession of the property. It was helid 
in that case that limitation would run 
only from the last order of the Commis- 
sioner. The plaintiffs in that case were 
lawful holders of offices, namely, the 
office of a Lambardar and the office of 
the Panches. They were in possession of 
those offices and whenever there was an 
interference with the performance of 
their duties as such, a fresh cause of 
action arose. Reliance was placed on a 
Full Bench decision of the Madras High 
Court in Annaswami Aiyangar v. Adi- 
varachari, AIR 1941 Mad,81, in which it 
was held that plaintiffs were not bound 
to file a suit when there was the first in- 
terference. This Court also approved 
the principles laid down in Bans Gopal 
v. Basdeo Singh, AIR 1917 Oudh 168, 
wherein it was held: 


“Limitation cannot be deemed to run 
so long as the adverse order. is sub 
judice or is being challenged by the per- 
sons against whom it was made by an 
appeal to a higher tribunal and is, liable 
te be set aside or to merge in the deci- 
sion of the tribunal.” 


On the aforesaid principle laid down by 
{this Court, there is no scope for the re- 
{spondent to contend that the suit is bar- 
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red by limitation and limitation, if any, 
would run from the date of the final 
order in appeal. 


9. On the aforesaid analysis, we hold 
that the finding of the trial court on the 
question of limitation is not sustainable. 
In view of this finding, the other ques- 
tions raised by the learned counsel for 
the appellant do not arise for considera- 
tion. It may be mentioned here that it is 
for the defendant to establish that the 
suit is barred by limitation., It is con- 
tended by the learned Advocate-General 
that the plaintiff has admitted that he 
was served with a notice for giving up 
possession. From the contents of the 
plaint, it appears that the plaintif has 
nowhere stated that any notice was serv- 
ed on him to give up possession. In para- 
graph 6 of the plaint, it is stated that. a 
notice was published under Section 5 of 
the Act and in para 8 it is stated that the 
proceeding under Section 5 was miscon- 
ceived and illegal, In that paragraph it 
is also stated that the order of the reve- 
nue authority who had no jurisdiction 
to pass an order of vesting of the disput- 
ed property and taking possession under 
S. 5 (h) of the Orissa Estates Abolition 
Act was misconceived and. illegal and 
that does not affect the raiyati right of 
the plaintiff. Basing on these averments 
in the plaint, it is contended on behalf 
of the respondent that this amounts to 
service of notice under S. 5 (h) of the 
Act. Section 5 provides consequences of 
vesting of an estate on the publication 
of the notice under Section 3. Clause (h) 
of Section 5 runs as follows:— 

“Where, by operation of this Act, the 
right to the possession or any estate or 
any part thereof vests in the State Gov- 
ernment, the Collector may, by written 
order served in the prescribed manner, 
require any person in possession of such 
estate or any part thereof to give up 
possession of the same by a date specified 
in the order, and it shall be competent 
for the Collector to take, or cause to be 
taken, such steps as, in the opinion of the 
Collector, may be necessary for securing 
compliance with the said order or. pre- 
venting any breach of the peace x. x” 
Rule 4 of the Orissa Estates Abolition 
Rules provides that notice under cl. (h) 
of S. 5 shall be in form A, which is ap- 
pended to the Rules. This form provides 
that a notice is to be served on the inter- 
mediary asking him to give up possession 
by a particular date'so as to enable the 
Collector to take charge of the property 
under S. 5 of the Act. It is for the defen- 
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dant to establish that a notice was issu- 
ed in form A, as provided under Rule 4, 
but no such material has been placed 
before the Court. If the defendant takes 
a definite stand that the suit is barred by 
hmitation, then he has to establish that 
notice under S. 5 (h) and as contemplat- 
ed in Form A was issued and served on 
the plaintiff. But there is no such evi- 
dence on record. Accordingly, we hold 
that the defendant has signally failed to 
establish that the suit is barred by limi- 
tation. It cannot be inferred from the 
averments in the plaint, as stated above, 
that the plaintiff at any place admits the 
position that a notice as contemplated in 
Form A was served on him. There is no 
averment in the written statement to that 
effect also. Accordingly, we hold that the 
plea of limitation has not been establish- 
ed nor proved by the defendant. 


On the aforesaid analysis, we hold that 
the finding of the trial court as to limi- 
tation is not sustainable and the suit is 
not barred by limitation. 

10. In the result, the appeal is allow- 
ed with costs and the decree of the trial 
court is set aside. Hearing fee is assessed 
at Rs. 200. 

P. K. MOHANTI, J.:— I concur. 

Appeal allowed. 
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Dambarudhar Behera, Appellant v, 
State of Orissa and others, Respondents. 


First Appeal No. 24 of 1971, D/- 14-5- 
1980.* 


Contract Act (§ of 1872), Ss. 16, 19 — 
Misrepresentation — Auction of forest 
coupe — Part of land occupied by tem- 
ants — Forest Department knowing the 
fact — Not ‘disclosed to auction-pur- 
chaser — Held, contract vitiated by mis- 
representation — Plaintiff entitled to 
damages — (Transfer of Property Act 
(1882), S. 108). 


The plaintiff purchased in auction a 
forest, coupe to the extent of the 45 acres, 
At the time of.taking possession it was 
found that certain persons were in pos- 
session of nearabout 25 acres of land, 
claiming themselves to be raiyats and 
owners of the standing trees. He filed suit 
for declaration that the agreement enter- 


*From decision of D. Naik, Sub. J., Bha- 
wanipatna, D/- 14-11-1970. , 
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ed by him with the forest- department 
was not binding upon him and claimed 
damages as he could not get possession 
of the complete area covered by auction 
sale. Evidence disclosed that till the time 
of taking possession the plaintiff-auction- 
purchaser was unaware of the fact that 
some of the land was occupied by ten- 
ants. Though the plaintiff had signed the 
certificate of possession, he could not 
get actual possession of the whole coupe 
due to resistance from the raiyats occu- 
pying part of the land, 

Held, the plaintiff was entitled to de= 
cree in terms of the reliefs claimed by 
him. The Forest Department was know- 
ing that there were tenants on the land 
and, therefore, the agreement was vitiat- 
ed by misrepresentation, laches and neg- 
ligence on part of the Government. There 
was no evidence that the plaintiff was 
already knowing this state of affairs. On 
the contrary the Department was bound 
to disclose the defect to the plaintiff, 
The onus to prove exception to S.:19 of 
the Contract Act lay upon the Govern- 
ment which it did not discharge by tak- 
ing plea in written statement or adducing 
any evidence. As the contract was claim- 
ed to be void and it was found to be taint- 
ed with misrepresentation, the plaintiff 
was not bound to pay the balance instal- 
ments and had a right to withhold -the 


same. (Paras 6 to 11) 
Cases Referred: Chronological Paras 
ATR 1940 Mad 560 8 
AIR 1932 PC 28 i 7 
AIR 1930 Cal 384 SA 
AIR 1926 Pat 508 oA 


R. K. Mohapatra, for Appellant: Advo- 
cate-General and P. V, Ramdas, for Re- 
spondents. 


DAS, J.:— Plaintiff is the appellant, 
The suit was for declaration that the 
agreement dated 25-9-64 executed by the 
plaintiff in respect of Dadar Plantation 
Coupe No. II, Divisional Plot No. 79 in 
Khariar Forest Division is invalid in the 
eye of law and not binding against the 
plaintiff and for further declaration that 
the plaintiff is entitled to get Rs. 9,326 
towards damages either from defendant 
No. 1 or from defendants Nos, 2 to 25. 


2. Plaintiffs case is that the. D.F.O, 
Khariar Division published a notice for 
sale of forest produce of the aforesaid 
coupe for the year 1964-65. Auction was 
held on 25-9-64 and the bid of the plain- 
tiff was the highest for Rs. 10,000. This 
bid was accepted and an agreement was 
executed between :the. D.F.O.:-and the 
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plaintiff on the same day, i 
The total extent of the coupe was .45 
acres which was specified in a sketch map 
and attached to the said agreement (Ext. 
1}. As per the agreement, the plaintiff 
deposited a sum of Rs. 1,000 towards the 
security deposit. On 8-11-64 the plaintiff 
was informed by the D.F.O. to take deli- 
very of the coupe by 20-11-64 and to 
commence work after paying the first 
instalment of Rs. 2,500. On 1-12-64 the 
Forester of Beltukuri (P. W. 1) was di- 


rected by the Ranger, Nawapara 
to. give delivery of possession of 
the coupe, but this was not 


done due to the fact that defendants 2 to 
25 did not allow P. W. 1 to give delivery 
of possession, claiming themselves to be 
the raiyats or the relations of the raiyats 
in respect of more than 25 acres of the 
said coupe and owners of the standing 
trees. The said defendants also gave a 
written notice to the Forester to the 
effect that they would prevent the plain- 
tiff from working the coupe unless the 
‘contract of defendant No. 1 with -the 
plaintiff was modified to exclude the 
lands in respect of which they were the 
raiyats. The plaintiff wrote registered 
letters on 2-12-64, 11-12-64 and 26-12-64 
to the D.F.O. informing him about the 
non-delivery of pessession due to the 
obstruction created by defendants 2 to 
25, although the’ time was the essence of 
the contract. He further alleged that 
there was vitiation of the contract due to 
non-disclosure of the material particu- 
lars as to the right and possession of the 
Forest Department over the coupe as it 
came to light by then that the entries 
in the record-of-rights stood in the names 
of those defendants or théir relations and 
they were paying rent to Government 
and were in cultivating possession in 
respect of more than 25. acres out of the 
said coupe. The plaintiff also met the 
D.F.O. personally and represented to him 
about the difficulty created by defendants 
2 to 25 in taking delivery of possession 
of the coupe and requested him to ter- 
minate the contract and refund the secu- 
rity. deposit. But he was told by the 
D.F.O. to take delivery of possession of 
the undisputed portion of the coupe and 
it was promised by the D.F.O. that the 
contract would be modified or the matter 
would be settled with defendants 2 to 
25. By letter dated 1-1-65 (Ext. 3), the 
plaintiff. was informed by the D.F.O. to 
meet the Range Officer, Nawapara and 


to take delivery of possession of the 
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coupe. The Range Officer also directed 
the Forester, Beltukuri on 4-1-65 to deli- 
ver possession of the coupe to the plain- 
tiff. But physical delivery of possession 
of the coupe was never given to the 
plaintiff and in spite of that a coupe deli- 
very certificate (Ext. A) was taken from 
the plaintiff by the Forester, Beltukuri 
on 4-1-65, The plaintiff commenced work 
in the undisputed portion of the coupe 
and felled 238 standing trees and con- 
verted the same into 630 logs. He. also 
transported the same to Khariar Road 
Railway Siding after marking verifica- 
tion etc, by the forest staff. He sold only 
102 logs for Rs, 1,095 as the D.F.O., Kha- 
riar Division issued export permit for 
102 logs only. At the instance of P. W. 1, 
the plaintiff also felled 202 trees between 
5-1-65 and 9-2-65, but he could not con- ` 
vert those trees into logs, nor could he 
remove the same as defendants 2 to 25 
did not allow him to do so and endanger- 
ed his life as well as of his men. Accord- 
ingly, he was forced to stop the work. He 
intimated all these facts to the D.F.O. . 
by a registered letter, but the D.F.O. 
took no action. On 23-2-65, the D.F.O. 
endorsed on a fresh petition of the plain- 
tiff to the Ranger, Nawapara, who in his 
turn forwarded the same to the Jonk P.S. 
for action. The Officer-in-charge, Jonk 
P.S. submitted a prosecution report 
under Section 107, Cr. P. C. making the 
plaintiff, the Ranger of Nawapara and 
the Forester as the first party and some 


‘of the defendants as the second party 


and ordered the plaintiff not to work in 
the coupe pending disposal of the pro- 
ceeding. On the basis of the said prose- 
cution report, a case was started which 
terminated in favour of the second party. 
Plaintiff then made a representation on 
1-3-65 to the Conservator of Forests, 
Jeypore Circle to modify the contract, 
extend the time of the contract, to issue 
export permit in respect of the logs re- 
moved to Khariar Road railway siding 
and to make necessary adjustment re- 
garding consideration and payment, but 
the Conservator of Forests did not pay 
any heed to the same. At the instance of 
the Officer-in-charge, Jonk P.S., the R.I. 
submitted a detailed report about the 
state of affairs, saying. that more than 30 
acres out of 45. acres were tenanted. On 
13-3-65, the D.F.O. recommended to the 
Conservator of Forests to terminate the 
contract with the plaintiff on the ground 
of non-payment of the instalment dues. 
A proceeding under Section 145, Cr. P: C. 
was also instituted on 14-3-65 — by: ‘'the 
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Officer-in-charge, Jonk P.S. making the 
plaintiff, the Range Officer and the Fo- 
rester as first party and some of the 
defendants as second party, which ended 
in favour of the second party. The con- 
tract was terminated on 25-3-65. The 
plaintiff made a representation to the 
Conservator of Forests and also preferred 
an appeal before the Secretary, Forest 
Department against the aforesaid order 
of termination of the contract without 


giving an opportunity to the plaintiff of 


being heard, but the appeal was rejected. 
The said coupe was again put to auction 
by the D.F.O. Khariar Division, but no- 
body took part in the re-auction due to 
the defect in the title of the Forest De- 
partment over the coupe. This defect of 
title of the Forest Department came to 
the knowledge of the plaintiff subsequent 
to the contract and, as such, the contract 
is invalid in the eye of law. The contract 
is also vitiated by non-disclosure of the 
above mentioned defects as to the right 
and possession of the Forest Department 
over the said coupe and on the ground 
of fraud and misrepresentation as well 
as for impossibility of performance. The 
plaintiff incurred a total expenditure of 
Rs. 11,231 as detailed in the plaint, as a 
result of his action on the impugned 
agreement, but earned only a sum of 
Rs. 1,905 out of the same by sale of 102 
logs and thus sustained a net loss of 
Rs. 9,326. 


3. The first defendant, namely, the 
State of Orissa in the written statement 
pleaded inter alia that the suit is not 
maintainable as there is no cause of ac~ 
tion. It is stated that the whole transac- 
tion took place with the D.F.O, and he 
Is a necessary party to the suit. The 
plaintiff was the highest bidder after he 
inspected the coupe. The delivery of the 
coupe was made on 4-1-65 and the plain- 
tiff took delivery of possession out of his 
own accord and duly granted a receipt 
for the same. As such, consideration of 
his applications did not arise. His prayer 
was rejected by the Conservator of Fo- 
rests who was moved to determine the 
contract as the plaintiff defaulted to pay 
the 2nd, 3rd and 4th instalments accord- 
ing to the Forest Contract Rules. As the 
re-auction was held in the month of Sep- 
tember, no bidder came to bid. Since the 
disputed coupe was declared to be a re- 
served forest, it was put to auction. The 
agreement is binding on the plaintiff 
since he had taken delivery of the coupe 
and worked out the coupe. The plots in 
the coupe had been declared as reserved 
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forest since 1913, but due to the mischief 
of the Revenue Inspector those were re- 
corded in the names of some tenants as 
per the Jamabandi of 1949-50. The source 
of tenancy was quite unknown. There is 
no order of authorities regarding settle- 
ment of the reserved forest with the ten- 
ants as there were standing trees on the 
plots. Consequent upon abolition of the 
Khariar Estate, the aforesaid area was 
re-located in 1957-58 and the same was 
taken over by the Forest Department 
and none of tenants including the defen- 
dants 2 to 25 raised any objection. In the 
year 1963, the extent of the forest area 
of Khariar Estate was declared as pro- 
tected forest. Even after that, no objec- 
tion was filed. The claim of the tenants 
including defendants 2 to 25 is false and 
fictitious. No right accrues to them by 
way of title even by adverse possession 
as they were never in possession within 
thirty years against Government. The 
plaintiff is not entitled to the declaration 
and the damages as prayed for. 


The case of defendants 2 to 17, 19 to 22, 
24 and 25 is that the plaintiff has no cause 
of action against them. They exercised 
their right over their portions in the 
coupe lawfully and peacefully to avoid 
irresponsible loss being caused by the 
plaintiff and defendant No. 1 by eniering 
into the alleged contract. In fact 202 
trees standing on the tenanted holding 
of these defendants were cut by the 
plaintiff or his agents for which these 
defendants are entitled to damages and 
they are not bound by any agreement 
ae the plaintiff and defendant 

o. 1. 


The G.A.L. for minor defendant No, 
18 has adopted the written statement of 
the aforesaid defendants, 


4, The trial court on a scrutiny of the 
evidence including that of P. W. 2, the 
R.I., found that more than 30 acres were 
tenanted lands in that area and, as such, 
there was actually misrepresentation 
about the extent of the coupe and the 
trees standing thereon by the time of 
the contract Ext. 1 and the contract is, 
therefore, vitiated under Section 19 of 
the Indian Contract Act. It has further 
been held that possession of the coupe 
was actually delivered to the plaintiff on 
4-1-65. The plaintiff was to pay the con- 
sideration of Rs. 10,000 as per the agree- 
ment in four equal instalments, but he 
paid only the first instalment and did not 
pay the other instalments. According te 
the Forest Contract Rules, ‘the Forest 
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Officers can stop extraction of forest pro- 
duce if the contractor fails to pay any 
of the instalments within the grace period 
of thirty days beyond the date fixed and 
the D.F.O. also can stop the work under 
the contract. Since the plaintiff failed 
to pay the rest three instalments, the 
contract was terminated. It is admitted 
by defendant No. 1 that the appeal of the 
plaintiff against the order of termination 
was rejected without giving any oppor- 
tunity to the plaintiff of being heard. 
The trial court has further held that the 
plaintiff has sustained a loss of Rs. 9,326 
as claimed by him, but he is responsible 
for the same as he defaulted to pay the 
instalments. If he had paid all the in- 
stalments, then the defendants would 
have been held responsible for breach 
of the contract for not giving delivery 
of possession of the disputed portion of 
the coupe in question due to the trouble 
created by defendants 2 to 25. Though 
the D.F.O. advised the plaintiff to start 
work in the undisputed portion of the 
coupe, promising to modify the contract, 
yet the plaintiff should not have accept- 
ed such advice and should not have 
started the work in the disputed area 
without paying the instalments and, as 
such, the plaintiff is not entitled to any 
damage as claimed by him. 

5. The undisputed fact is that though 
the plaintiff is the auction-purchaser in 
respect of 45 acres of land, it appears 
from the evidence of the Revenue Inspec- 
tor and the Forester read with Ext. 5 
series, the detailed report of the R.I, 
that about 45 (25?) acres and odd are 
tenanted lands and those are in posses~ 
sion of defendants 2 to 25 who are the 
recorded tenants and they have been 
paying rent. The stand taken by Govern- 
ment is that the plaintiff was aware of 
this fact and took possession of the same. 
From the evidence of the Forester who 
was directed to deliver possession, it is 
abundantly cledr that he could not deli- 
ver possession, but obtained only a deli- 
very certificate signed by the plaintiff, 


The plaintiff also contends that he sign-. 


ed the delivery certificate, but no deli- 
very of possession was actually given to 
him. This assertion of the plaintiff is 
supported by the evidence of an officer 
of the Forest Department. From the evi- 
dence of the Forester it also transpires 
that he does not know English, some- 
thing came from the officer of the D.F.O, 
and he got it signed by the plaintiff. It 
is also evident from the evidence of 
P.. W. 3, the clerk in-charge, that though 
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there was alleged delivery of possession 
on 4-1-65, a petition had been received 
from defendants 2 to 25 on 2-12-64 de- 
manding to exclude the lands in their 
possession, otherwise they would resist 
any attempt for delivery of possession. 
From his evidence, it also appears that 
for the period from 2-12-64 to 2-5-65 
there is no paper in the office to show 
that the area was surveyed to find out 
if it included the tenanted lands. It was 
only on 29-12-67 the D.F.O. requested 
the S.D.O., Nawapara to see if there 
were persons in possession of the land. 
This is undoubtedly after the filing of 
the suit, inasmuch as the suit was filed 
on 20th of November, 1967. Thus, it 
would be seen that the Forest Depart- 
ment was aware that there were tenants 
on the land and they had also filed a pe- 
tition about a month prior to the alleged 
delivery of possession intimating that 
they were tenants on the land and were 
in. possession thereof by virtue of their 
own right. The concerned R.I. who has 
deposed in this case has also clearly stat- 
ed that there were tenants on the land. 
In spite of these, direction was given to 
the Forester to deliver possession of the 
coupe on 4-1-65 and from the evidence 
of the Forester, as we have already 
found, only a receipt was obtained from 
the plaintiff to that effect and no actual 
delivery of possession was given. This 
receipt, as transpires from the evidence 
of P. W. 1, is only according to boundary. 

6. Sections 16 and 19 of the Indian 
Contract Act provide that if any con- 
tract is vitiated by fraud or misrepresen- . 
tation, this can be avoided and if such 
misrepresentation is proved, then the 
contract becomes void. Section 108 of the 
Transfer of Property Act also clearly 
provides that the lessor is under obliga- 
tion to disclose the defects to the lessee, 
but in this case there was no such dis- 
closure. From the materials available on 
record and the admission of P. Ws. 1, 2 
and 3, who are no other than officers of 
the Forest Department and the revenue 
Department, it appears that there were 
tenants on the land and the tenanted 
land was about more than 30 acres out 
of the 45 acres. A petition was also 
pending with the Forest Department 
about a month prior to the order for de- 
livery of possession claiming that those] - 
lands were tenanted. In spite of all 
these facts, it is strange that the Forest 
Department claims that there was no 
misrepresentation and the plaintiff was 
responsible for all the defects. No laches 


192 Ori. 


- laches, negligence and misrepresentation 
are to be attributed to Government. 


7 Basing on a decision of the Privy 
Council and a Full Bench decision of the 
Calcutta High Court, it has been held 
in Jogesh Chandra Roy v. Emdad Meah, 
AIR 1932 PC 28, that where there is no 
dispute as to the identity of the subjects 
let, but the tenant denies that he has 
ever got possession of the subjects, it is 
for the landlord to prove that he has 
discharged his obligation to put the ten- 
ant in possession before he can enforce 
the tenant’s obligation to pay rent. The 
landlord must not only show that the 
tenant is in possession of the subjects of 
the lease, but that such possession was 
attributable to the lease or might be so. 
According to the dictum of the Privy 
Council as stated above, onus is on the 
State Government to show that plaintiff 
was put into possession when plaintiff 
clearly denies delivery of possession. 


8. It has been held by the trial court 
that plaintiff had the means of discover- 
ing the truth in ordinary diligence if he 
found that there was actually misrepre- 
sentation by defendant No. 1 about the 
extent of the coupe and the trees stand- 
ing thereon by the time of entering into 
the contract. There is no evidence on 
record to that effect, in order to show 
that the plaintiff visited the coupe area 
and was satisfied about the title and pos- 
session of the Forest Department on the 
entire coupe area. Defendant No. 1 did 
not adduce any evidence at all in this 
case and, therefore, there is complete ab- 
sence of .evidence. A Division Bench of 
the Madras High Court in Venkataratnam 
v. Sivaramudu, AIR 1940 Mad 560, has 
held that where a person has purchased 
certain land and the vendor has not only 
failed to disclose to the vendee that he 
had leased the land to a third party but 


has represented that the vendee could 
take immediate possession and cultivate 


the land, the sale is voidable and the 
absence of exercise of due diligence by 
the vendee is no defence open to the 
vendor. This was a case in which there 
was fraudulent representation that the 
vendee was in a position to take posses- 
sion of the property and it was contend- 
ed that if the vendee would have uSed 
ordinary diligence, then she would have 
made a search and if she would have 
done ‘so, she would have discovered. that 


there was some defect. The Madras High 
-. Court has-relied on the decisions of Alla- . 
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can be attributed to.the plaintiff, but. the- 
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habad and Calcutta High Courts as well 


as an earlier decision of its own in this 


respect. i 


3. In case of active misrepresentation, 
as in the present case, and in view of the 
liability of defendant No. 1 to disclose 
the defect as to its title and possession 
under Section 108 of the Transfer of 
Property Act, the question of discovery 
by ordinary diligence does not arise. The 
doctrine of ‘due diligence’ arises when 
there is silence on the part of the lessor 
or the vendor, as the case may be. The ` 
onus to prove the exception to Section 19 
of the Indian Contract Act lies on defen- 
dant No. 1 and no such plea was taken 
in the written statement, nor evidence 
has been adduced in this regard. The trial 
court has been labouring under miszon- 
ception that defendant No. 1 had no duty 
to disclose the defects. But, as a matter 
of fact, the defects were known to de- 
fendant No. 1 and it was bound to dis- 
Close the same to the plaintiff. Simply by 
obtaining a receipt of delivery of pos- 
session in paper only, defendant No. 1 
cannot wriggle out of the liability and 
put the blame on the plaintiff. The onus 
is on defendant No. 1 and the trial court 
has completely lost sight of this position 
of law. 


3-A, In Mt. Razia Begum v. Muham- 
mad Daud, AIR 1926 Pat 508, a Division 
Bench has held that in India under Sec- 
tion 107 (Transfer of Property Act) a 
lease can be created by the mere regis- 
tration of the deed, without delivery of 
possession, and therefore a lessee or sub- 
lessee can maintain an action against the 
lessor for mesne profits as damages for 
keeping the lessee out of possession. Also 
it has been held by a Division Bench of 
the Calcutta High Court in Jyoti Prasad 
Lala v. Pearilal Lala, AIR 1930 Cal 384, 
that when the lessee could not be put 
into possession of the property, he can 
claim damages. 


10. It would appear that there was 
clear breach of the contract by defen- 
dant No. 1 and therefore, the correspond- . 
ing obligation of the plaintiff to pay the _ 
second, third and fourth instalments 
stood automatically vacated. As the con- 
tract is claimed to be void and it is 
found to be tainted with misrepresenta- - 
tion, the plaintiff was not bound to pay 
the: balance instalments and had a right 
to withhold the same. Therefore, the 
finding of the trial court that the plain- 
tiff should have paid the instalments and 
then- repudiated the contract is not. cor- 
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rect. On the other hand, .as. has been ob- 
served above, the plaintiff is entitled to 
claim damages for not being put into 
possession. In this connection, it is argu- 
ed that the plaintiff got into the undis- 
puted portion of the coupe and felled 
some trees. This is not a case where the 
plaintiff was given actual delivery of 
possession. Somehow or other. he forcibly 
entered into certain portion and felled 
some trees ‘not ‘only from the undisputed 
portion, ‘but‘ also from the disputed por- 
‘tion, He converted some of the trees out 
from the undisputed portion into logs 
and permit was given to him to export 
only 102 logs, but no permit was given 
for the balance of the logs and other 
cut trees remained unconverted into 
logs. The stand taken by defendant No. 1 
is that as the contract was repudiated, 
no permission was given. The plaintiff 
has actually deducted from his claim the 
amount which he earned by exporting 
those 102 logs. But that does not absolve 
the liability of the Department in view 
of the misrepresentation and the tactics 
played in respect of auction and non- 
delivery of possession. 

11. The damages sustained by the 
plaintiff have been clearly proved and 
the trial court has also held that the 
damages claimed by the plaintif have 
been established. Accounts have been 
submitted by the plaintiff which have 
not been challenged. The details of the 
claims made by the plaintiff are also not 
challenged either in the written state- 
ment nor any evidence has been adduc- 
ed by the Department challenging the 
said claims. The expenses incurred and 
the loss sustained by the plaintiff are 
supported by accounts and details of the 
same have been given by P. W. 5, the 
plaintiff, which are supported by docu- 
mentary evidence viz., Exts. 8, 9, 10 and 
11. These have not been challenged and 
no cross-examination has been made 
challenging these documents. On the 
other hand, in the cross-examination of 
P. W. 5, the details of his expenditure 
have been brought out. In view of such 
evidence, we entirely agree with the find- 
ing of the trial court that the claims of 
damages made by the plaintiff are estab- 
lished. 

The finding of the trial court that 
due to the laches and negligence of the 
plaintiff, he is not entitled to the damages 
claimed is not sustainable. 

12. In the result, the appeal is allow- 
ed. The judgment and decree of the 


--1980 Ori./13 XIL G—31: 


Bansidhar Mohanty v.. 


United Bank of India Ori. 193- 


Court below are set aside and the plain- 
tiffs suit is decreed and defendant No. 1 
is held liable to pay the damages to the 
plaintiff as prayed for with costs through- 
out. 

Hearing fee is “assessed at Rs. 150. 

P. K. MOHANTI, J.:-— I agree. 


Appeal allowed. 
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R. N. MISRA, J. 


Bansidhar Mohanty, Petitioner v. The 
United Bank of India and others, Oppo- 
site Parties. 


Civil Revn. No. 612 of 1979, D/- 12-5- 
1980.* 

Civil P. C. (5 of 1908), O. 8, R. 6 {c) — 
Adjustment or set off and or counter- 
claim .— Determination of — Suit by 
bank against its debtor — Goods pledged 
with bank —- Debtor claiming adjustment 
on basis of quantity shown in original 
plaint and not reduced quantity shown 
im amended plaint — Application py bank 


for ignoring the claim, held not main- 
tainable. 
A bank filed a suit against its debtor 


for recovery of certain sum on basis of 
cash credit and/or overdraft facility. The 
bank also asked permission to sell cer- 
tain goods pledged with it. In its amend- 
ed plaint the bank alleged that the quan- 
tity of pledged goods as shown in the 
original plaint was not correct but the 
weighment made at the time of sale show- 
ed it to be much less and prayed for the 
amendment of plaint accordingly. The 
defendant on the other hand claimed 
that reduction in quantity of original 
pledged goods as shown in the plaint was 
correct and the defendants were entitled 
to adjustment of the price of the original 
pledged stock. The plaintiff-bank prefer- 
red an application under O. 8, R. 6 (c), 
Civil P. C. that the claim preferred by 
the defendant on basis of quantity of 
pledged goods as shown in the original 
plaint be excluded from the purview of 
the suit. 

Held, the claim of the defendant was 
one for adjustment and not for set-off or 
ecounter-claim. Therefore, the application 
under O. 8, R. 6 (c) by the plaintiff was 
not maintainable. The pledged stock was 
a part of the plaintiffs pleadings for the 


*Against order of P. K. Ghosh, Sub. 
Judge, Cuttack, D/- 15-9-1979. 
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foundation of its claim. Plaintiff itself 
had alleged that the sale proceeds of 
such pledged stock were available for 
adjustment against the suit claim. The 
additional claim in the written  state« 
ment was also to the same effect, namely, 
the stock being what had originally been 
disclosed, its price was available for ad- 
jJustment and not of the smaller quan- 
tity of stock disclosed in the note to 
Schedule of the amended plaint. Adjust- 
ment could not be subject matter of dif- 
ferent claim, and therefore, plaintiff's 
application under R. § (c) was not main- 
tainable. Case law discussed. 


(Paras 3, 4) 
Cases Referred: Chronological Paras 
(1978) 1 Cut WR 433 4 
AIR 1963 Orissa 174 4 
AIR 1951 Ajmer 78 4 
AIR 1937 Lah 62 4 


M. Patra, for Petitioner: B. B. Mohanty, 
G. N. Sengupta, G. Rath, A. Patnaik and 
S. C. Sinha, for Opposite Parties. 


ORDER:— The third defendant in T. 
M. S. 265 of 1969 in the Court of the 
Subordinate Judge of Cuttack is the peti- 
tioner. Plaintiff-opposite party No. 1 has 
filed the suit asking for recovery of a sum 
of Rs. 10,86,331.01 paise from defendants 
1, 2 and 4 on the basis of a cash credit 
and/or overdraft facility under which the 
defendant No. 1-Company had been al- 
lowed to draw money from the bank, 
Initially the limit was for Rs. 3 lakhs 
which from time to time was extended 
and in June, 1969, the limit was fixed af 
Rs. 10 lakhs. While the defendant No. 1- 
Company, defendants 2 and 4 are two 
of its directors who according to the 
plaintiff had made themselves liable for 
the entire loan. Plaintiff also prayed for 
a decree up to Rs. 9 lakhs within the 
aforesaid amount against defendants 3 
and 5—being two other directors of the 
defendant No.1-Company on the basis of 
guarantees, 


2. Three separate written statements 
were filed one by defendant No. 2, an- 
other by defendants 3 and 5 together and 
the third one by defendant No. 4. The 


plaint was amended and paras 59-A and. 


59-B were new allegations made. Defen~ 
dants 2 and 3 filed two separate addi- 
tional written statements with reference 
to the amended plaint. 

In these two paragraphs, plaintiff 
pleaded thus:— 

“59-A. That the defendant company 
from time to time pledged Iron & Steel 
goods to the plaintiff-Bank which were 
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kept in the Godown of the defendant- 
Company within its premises under the 
lock and key of the plaintiff-Bank. When 
the defendants pledged such goods they 
used to .send signed challans with a de- 
claration about the quantity and the 
face value of such goods to the Bank. 
The latter in good faith used to accept 
the same and accordingly enter the 
quantity and value of such goods in the 
Bank’s godown ledger as per the de- 
claration given by the defendants, with- 
out physical verification or weighment of 
the said goods. As requisite machinery 
and equipments for weighment of these 
heavy iron and steel materials were not 
provided by the defendant-Company or 
otherwise available at the godown, it 
was not possible to physically weigh the 
pledged stock and figures regarding the 
weight of the pledged goods verified by 
the defendant-Company in their challans 
and declarations used to be accepted by 
the plaintiff as a matter of practice and 
necessary entries regarding weight and 
face value used to be made in the Bank’s 
ledger on. the basis of the defendant’s 
challan and declaration. 

59-B. That at no point of time the 
weight or quantity of pledged goods 
were ascertained by the Bank until they 
were weighed for purpose of sale under 
the orders of this Court when for the 
first time it came to the knowledge of 
the plaintiff that the actual stock in the 
godown was 49.504 M. Ts. and not 532.575 
tons as stated in the Schedule ‘DD’ of 
the plaint.” 

In prayer (d), the plaintiff had asked for 
the following relief:— 

“A declaration that all Book debts, 

goods and movable assets mentioned in 
Sch. DD and X-1 and X-2 hereof are 
charged and/or pledged and/or hypoth- 
ecated in favour of the plaintiff for the 
repayment of the said sum of Rs. 
10,86,331.01 by sale thereof, and the sale 
proceeds of the pledged goods in deposit 
in Bank in the name of Subordinate 
Judge, Cuttack, to be paid to the plain- 
tiff in part satisfaction of the decretal 
dues.” 
Defendant No. 3 in his additional writ- 
ten statement denied the alleged practice 
in para 59-A of the plaint and disputed 
the assertion that the stock was about 
one-tenth of what had been disclosed in 
the books. In para 3 of such additional 
written statement, he pleaded:— 

“That the prayer made for relief on 
the above amendment at para (d) of the 
prayer should summarily be rejected. 
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Instead, it is necessary to consider that 
the present market value of these steel 
materials are more than Rs. 2,200 per 
M. T. and the difference contemplated in 
the pledged stock would have easily 
fetched more than Rs. 15,00,000. Even 
this difference in pledged stock would 
have fetched more than Rs. 6,00,000 if 
the same would have been put into sale 
in the year 1971 by the plaintiff Bank, 
even at the same rate shown by the 
plaintiff. That amount would have fetch- 
ed by now at least a sum of Rs. 4,00,000 
in the form of fixed deposit interest. Even 
otherwise, the plaintiff is liable to com- 
pensate these defendants for illegally 
defaulting different terms and conditions 
of different agreements for evading the 
responsibility as a Pawnee and lastly 
throwing unnecessarily mud at these de- 
fendants in their attempt to cover their 
own misdeeds for which these defen- 
dants were put into serious loss and 
damage. The exact amount of damage 
can be ascertained at the time of bear- 
ing. At the moment it is tentatively fixed 
at Rs. 100 and an ad valorem  court-fee 
of Rs. 10.50 p. has been paid herewith. 
The defendant Company hereby under- 
takes to pay such further court-fee as 
will be determined at the time of final 
hearing on actual ascertainment of the 
sum that is payable by the plaintiff to 
the defendant.” 


The plaintiff filed a counter/written state- 
ment to the claim preferred by the third 
defendant and made an application in 
terms of O. 8, R. 6 (c) of the Civil P. C. 
for a direction that the claim preferred 
by the defendant against the plaintiff 
may be excluded from the purview of 
the suit. By order dated 15-9-1979, the 
learned Subordinate Judge disposed of 
that application accepting the stand of the 
plaintifi-Bank and directing the claim 
raised in para 3 of the additional written 
statement to be ignored for the purpose 
of the suit. The third defendant assails 
the correctness of this order in this re- 
vision application. 


3. Before the learned Subordinate 
Judge it had been made clear on behalf 
of the defendants that it was not a case 
of set-off or counter claim, but a clear 
case of adjustment of the value of the 
difference in the stock indicated in the 
original plaint and the amended one. It 
was maintained that the necessity to 
raise such a claim arose on account of 
the changed stand of the plaintiff. In 
Sch. DD of the original plaint at page 37 
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of the suit record the total weight was 
disclosed to be 532.575 tons. During the 
pendency of the suit, there was a direc- 
tion for sale of the same. In the amend- 
ed plaint, the plaintiff made an addition 
to the following effect: 

“But which as per weighment made 

in March 1971 in connection with the sale 
of pledged goods were found to weigh 
M. T. 49-504 only.” 
It is this endorsement in amended Sche- 
dule DD of the plaint that actually has 
given rise to the claim raised in the 
additional written statement. The ques- 
tion, therefore, for consideration is whe- 
ther the claim raised in the additional 
written statement is actually one of set- 
off or a counter-claim on one hand or is 
an adjustment on the other. The learned 
Subordinate Judge has proceeded on the 
footing that defendant No. 3’s claim in 
the additional written statement was for 
an unascertained sum of damage and the 
plaintiffs claim against the defendants 
does not arise out of the same trans- 
action and the same contract. Therefore, 
the claim is not an equitable set-off or ad- 
justment at all. This seems to be a com- 
plete misappreciation of the position. As 
already indicated, the plaintiff had dis- 
closed in the original plaint that it was 
holding a stock of 532.575 M. Ts. of iron 
and stee] goods pledged with it by the 
defendants. In answer to a direction for 
Sale of the same, plaintiff took a new 
stand that the actual pledged stock was not 
of that quantity but of only 49.504 M. Ts. 
fiving rise to a difference of 483.071 M. Ts. 
The real basis of the defendant’s claim is 
that the reduction of the quantity is not 
correct and the defendants were entitled 
to adjustment of the price of the original 
pledged stock admitted in Schedule ‘DD’. 
In fact, in the counter to the application 
of the plaintiff under O. 8, R. 6 (c) of the 
Civil P. C. the second defendant who had 
raised a similar claim in his additional 
written statement had pleaded to that ef- 
fect. Therein he had stated: 


T eeabeadae In other words it is now clear 
to these defendants, that the plaintiff is 
not prepared to bring out the balance 
stock of M. S. material given to them in 
security as stated above and it is now thus 
certain that the above balance stock of 
M. S. material given in security to the 
plaintiff-Bank are lost while still in their 
exclusive possession, control and custody. 
They are, therefore, bound to render a 
full account of the stock given to them 
in security and the above loss or delibe- 
rate misappropriation by themselves must 
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ed above....:... ar 


|There can be no dispute that the pledged 
stock was a part of the plaintiff's pleadings 
for the foundation of its claim. Plaintiff 
itself had alleged that the sale proceeds 
of such pledged stock were available for 
adjustment against the suit claim. The 
additional claim in the written statement 
is also to the same effect, namely, the 
stock being what had originally been dis- 
closed, its price is available for adjustment 
and not of the smaller quantity of stock 
disclosed in the note to Sch. ‘DD’ of the 
amended plaint. If this be the true position 
there is force in the submission of the de- 
fendants that the plea raised in the addi- 
tional written statement is not one of set- 
off or counter claim. 


4. The background in which between 
the parties the question arose in the case 
reported in (1978) 1 Cut WR 433, (United 
Bank of India v. National Foundry & 
Rolling Mills Limited) appears to be some 
what different. There,’ there was no 
admission in the original plaint of the ex- 
tent of pledged stock and later there was 
ne contention of availability of a smaller 
stock. The facts in the instant case being 
peculiar, there does not seem to be any 
necessity of examining the question whe- 
ther the claim laid by the defendants is 
one of set-off, legal and/or equitable. The 
claim seems really to be one of an adjust- 
ment, While really raising a plea of ad- 
justment, the defendant has unnecessarily 
referred to the question of damage. If the 
claim is viewed as one of adjustment, it 
is pertinent to the suit and cannot be ex- 
cluded from consideration. Judged from 
that angle, the direction to exclude the 
claim is misconceived and the matter must 
be taken into account here. Adjustment 
cannot be subject-matter of a different 
claim. A Bench of this Court in the case 
of Tata Iron and Steel Co. Ltd. v. R. N. 
Gupta, AIR 1963 Orissa 174, dealt with a 
claim for wrongful deductions from plain- 
tiff’s bill for supply of goods by defendant 
and the Court found that both the sup- 
plies arose out of one contract for supply 
of goods. The Court came to hold that the 
claim was one of adjustment and not in 
the nature of an equitable set-off. Chief 


Justice Narasimham, in para 22 of the 


judgment stated:— 


“The distinction between set-off on the 
one hand and payment or adjustment on 
the other has been pointed out in Hals- 
bury’s Laws of England; 3rd Edition, Vol. 
34, page 395 (paras 669 and 672). In a set- 
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off the plea of cross-claim is made as a.. 
defence to an action by the plaintiff for 
enforcement of his claim. But, to quote 
Halsbury. 


“Where there has been eet the 
party against whom the claim is brought 
pleads payment or accord and satisfaction 
which, in effect, alleges that the claim no 
longer exists. The plea of set-off on the 
other hand, in effect, admits payment of 
the claim and set up a cross-claim as be~- 
ing the ground on which the person 
against whom the claim is brought is ex- 
cused from payment and entitled to judg- 
ment on the plaintiffs claim. (page 396 
ibid)’. 

Here the simple question in controversy 
was whether the adjustments and deduc- 
tions already made at the time of pay- 
ment of the final bills of the plaitniff were 
wrongful or unauthorised. No cross-claim 
is being made by the defendants to an 
action brought by the plaintiff.: This dis- 
tinction has been brought out in AIR 1937 
Lah 62 and reiterated in Mangilal Lodha 
v. Misrilal, AIR 1951 Ajmer 78......... 


What was done in the reported decision js 
asked to be done in the instant case by 
giving credit of the value of the stock ad- 
mitted to have been held by the plaintiff. 
Whether it was a completed transaction or 
the transaction was asked to be completed 
by accounts being taken would necessarily 
be of the same type, namely, a claim of 
adjustment and not a question of set-off. 
To reiterate at the cost of repetition, de- 
fendants were claiming that the value of 
the difference in the stock of about 483 
metric tons of iron goods was to be ad- 
justed against plaintiffs claim, because 
plaintiff had admitted at one. stage to 
Have been holding the same and the sub- 
sequent plea’ in paras 59-A and 59-B of 
the plaint was asked to be rejected. Such 
a stand when raised necessarily forms 
part of the present suit‘and cannot be ex- 
cluded from consideration. On the basis of 
the story advanced by the plaintiff, the 
extent of the pledged stock the sale pro- 
ceeds whereof are to be adjusted against 
the plaintiffs dues would be very much in 
issue. Another suit by the defendants on 
the basis of their new defence which has 
been directed to be kept out would not be 
maintainable as the same would be barred 
by res judicata. This in my opinion is 
also a pertinent aspect for consideration. 
I have no doubts in my mind in the cir- 
cumstances that the learned Subordmate 
Judge fell into an error in directing ex- 


- clusion of the claim from the suit. The Di- 
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vision Bench in the reported decision (AIR 
1963 Orissa 174) took the view that if 
it was a case of adjustment, no court-fee 
was payable. The question of court-fee has 
not arisen at the present stage and I do 
not think, it would be proper for me to 
Say anything more. As and when the 
question arises, the learned Subordinate 
Judge would deal with it. Merely because, 
the defendant has paid some court-fee on 
a tentative valuation would not bring him 
the liability to pay court-fee if the same 
is not payable. 


5 The Civil Revision is allowed and 
the learned Subordinate Judge is directed 
to entertain the claim raised for adjust- 
ment by raising a suitable issue in the 
suit. I think it appropriate to direct par- 
ties to bear their own costs of this revi- 
Sion application. 

Petition allowed, 


AIR 1980 ORISSA 197 
R. N. MISRA, J. 


Sappa Suryanarayana and others, Ap- 
pellants v. S. Rama Rao and others, Re- 
spondents. 


Second Appeal Ne. 63 of 1977, Dj- 
28-3-1980.* 


Transfer of Property Act (4 of 1882), 
Ss. 195 and 108 (qa) — Orissa House Rent 
Control Act (4 of 1968}, S. 2 (5) — Tem- 
ancy governed by Orissa Act — Tenant 
continuing in possession after determina- 
tios of tenancy is statutory tenant — He 
has merely personal right to occupy pre- 
mises during his lifetime —.On his death 
his heirs acquire no right in leased pre- 
mises —- They can be evicted as tres- 
passers by suit. (Case law discussed). 


(Para 8) 

Cases Referred: Chronological Paras 
AIR 1978 Delhi 92 8 
AIR 1976 SC 2229 6, 7, 2 
AIR 1972 SC 2526 8 
AIR 1968 SC 47f 8 
AIR 1965 Sc 414 2 
AIR 1961 SC 1067 5 
N. V. Ramdas, for Appellants; 8. S. 


Basu, for Respondents. 

JUDGMENT:— Defendants 2, 3 and 4 
are in appeal challenging the affirming 
decree of the learned Subordinate Judge 
of Berhampur in a suit for their eviction 
from a shop house at Berhampur and re- 
coverv of arrears of rent and damages. 


*From decision of A. V. Rama Rao, Sub, 
J., Berhampur, D/- 23-12-1976. 
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2.. Plaintiff came to court on the alle- 
gation that the house belonged to one 
Yasodamma and father of the defendants 
was a tenant under her. Plaintiff inherit- 
ed the property and the defendants’ 
father continued as a tenant under him. 
The disputed property is actually a part 
of the residential house of the plaintiff 
and being in need of the same he applied 
for eviction of the tenant in House Rent 
Control Case No. 5 of 1968. The proceed- 
ing terminated against him before the 
Controller as also the appellate authority. 
Plaintiff had filed a writ application in 
this Court and during its pendency, the 
original tenant died on 5-7-1970. The writ 
application was withdrawn and the suit 
was filed for eviction of the defendants 
on the allegation that Lakshmana Murty, 
the original tenant was a statutory ten- 
ant and his heirs had no heritable right. 


3. Defendants: 2, 3 and 4 alone enter- 
ed contest. They filed a joint written 
statement and while admitting that 
Lakshmana Murty, the original tenant, 
died on 5-7-1970 maintained that they 
had heritable right in the property and 
they were tenants entitled to protection 
against eviction. They pleaded that the 
Civil Court had no jurisdiction and the 
suit was, therefore, liable to be thrown 
out. l 


4. The trial court held that with the 
death of Lakshmana Murty, the tenancy 
terminated and the defendants had ac- 
quired no right in the holding. It ac- 
cordingly decreed eviction as also arrears 
of rent at the rate of Rs. 60 per month 
In appeal, the decree of the trial court 
was upheld. 


5. Defendants carried Second Appeal 
No. 138 of 1973 before this Court and it 
was held here:— l 

“In the present case there is a clear 
admission that Lakshmana Murty was a 
monthly tenant. I have already indicated 
that the interests of a monthly tenant are 
heritable. It would, therefore, follow that 
defendants did not become trespassers 
but must þe taken to be also monthly 
tenants, having the same status as Laksh- 
mana Murty had. As Lakshmana Murty 
was not a statutory tenant, with his death 
the tenancy cannot be terminated. The 
principle indicated in the case reported 
in AIR 1961 SC 1067, has no application. 
-The lower appellate court went wrong 
in law in assuming that with Lakshmana 
Murty’s death, the tenancy came to an 
end and defendants became rank tres- 


_ passers, 


Ordinarily with the reversal of the 
aforesaid position, the second appeal 
Should have been allowed. Counsel for 
plaintiff-respondent No. 1, however, 
claimed that there was material on re- 
cord to show that the contractual ten- 
ancy had been determined and he relied 
upon a notice (Ext. 4) purportin~ to be 
under Section 106 of the Transfer of Pro- 
perty Act, and Ext. 4/a said to be the 
acknowledgement due. The notice is 
dated 12-12-1967 and requires possession 
to be made over on the last day of the 
month on which tenancy terminates. Un- 
fortunately the courts below have not 
dealt with this notice to find out whether 
there was a determination of the ‘con- 
tractual tenancy because they assumed 
the legal position to be different. I wouid 
have concluded the matter by examining 
sufficiency of the notice, but there seems 
to be dispute as to whether the tenancy 
was according to the English calendar or 
as pleaded by defendants in para 4 of 
their writter statement i.e. i6th of a 
month. It is, therefore, necessary to de- 
termine as a fact on the basis of the 
evidence as to whether Ext. 4 is an ap- 
propriate notice as required under Sec- 
tion 106 of the T. P. Act. The matter must 
go back to the lower appellate court for 
determination of that fact. If Ext. 4 is 
not a valid notice determining the con- 
tractual tenancy, plaintiffs suit must fail 
and in case the lower appellate court 
holds that the tenancy was determined by 
Ext. 4, plaintiff must have a decree for 
eviction on the footing that the contrac- 
tual tenancy had come to an end and 
Lakshmana Murty was only a statutory 
tenant until death. 


I would accordingly allow the appeal, 
set aside the judgment of the lower ap- 
pellate court and remit the Title Appeal 
for a fresh disposal according to law 
and in terms of the directions contained 


After remand, the learned Appellate 
Judge came to hold that Ext. 4 brought 
about determination of the tenancy in 
accordance with law and as a fact the 
tenancy stood determined on 31-12-1967. 
Accordingly, the suit was decreed. The 
present appeal in the circumstances is 
directed against the confirming decree of 
the appellate court. 


6. Mr. Ramdas in support of the ap- 
peal now contends relying on the deci- 
sion of the Supreme Court in the case of 


Damadilal v. Parashram, AIR 1976 SC. 


2229, that the statutory tenant has a 
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heritable interest and, therefore, defen- 
dants were entitled to claim the protec- 
tion available under the statute. Thus 
they would not be- evictable without an 
order from the Controller and a suit for 
their eviction is not maintainable, 

7. Mr. Basu on the other hand con- 
tends that the decision .in Damadilal’s 
case (supra) has to be confined to its 
own facts and the interpretation of the 
particular provision in the Madhya Pra- 
desh Accommodation Control Act. . Ac- 
cording to Mr. Basu, there are three earl- 
ier decisions of the Supreme Court, two 
of Co-ordinate -Benches and the other 
of a Bench of two Judges. In Damadilal’s 
case, reference was made to two of them 
in paras 9 and 12 of the judgment but 
there wəs no clear indication of overrul- 
ing them. Mr. Basu, therefore, contends 
that the earlier judgments are good law 
and should be followed as binding pre- 
cedents. His next contention is that at 
the time of remand, this Court had clear- 
ly indicated that if the contractual ten- 
ancy had been determined and Laksh- 
mana Murty was found to be a statutory 
tenant, the defendants were evictable. 
This has concluded the legal position and 
is not open to challenge at this stage. 

8. In the case of Anand Nivas Private 
Ltd. v. Anandji Kalyanji’s Pedhi, AIR 
1965 SC 414, the majority of the Judges 
clearly laid down that a statutory tenant 
does not acquire rights of a tenant and 
has right of occupation during his life- 
time. A Bench of three Judges in the 
case of Calcutta Credit Corporation Ltd. 
v. Happy Homes (Private) Ltd., AIR 1968 
Sc 471, clearly indicated in para 15 of 
the judgment:— 

Torero In our view, since a statutory - 
tenant has merely a personal right to 
protect his possession, and has no estate 
or interest in the premises occupied by 
him, he cannot convey an estate or in- 
terest which he does not possess. A sta- 
tutory tenant by parting with possession 
forfeits the protection ‘of the Act, and 
unless the statute expressly provides or 
clearly implies otherwise, the person in- 
ducted by him cannot claim the pro- 
tection of the Act.........” 

In the case of J. C. Chatterjee v. Shri Sri 
Kishan Tandon, AIR 1972 SC 2526, two 
learned Judges of the Supreme Court 
followed the rule indicated in the deci- 
sion reported in AIR 1965 SC 414 (supra). 
In Damadilal’s case (AIR 1976 SC 2229) 
two earlier precedents— AIR 1965 SC 
414 and AIR 1972 SC 2526— were noticed 
but no reference was made to the deci- 
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sion reported in AIR 1968 SC 471 (supra). 
The discussion in Damadilal’s case goes 
to show that the special provisions con- 
tained in the Madhya Pradesh Accommo- 
dation Control Act were being considered 
and the conclusion reached was with re- 
ference to those provisions. The Court did 
not intend to make a departure from the 
law declared earlier by Co-ordinate 
Benches. A learned single Judge of the 
Delhi High Court in the case of Mohan 
Lal Goela v. Siri Krishan, AIR 1978 Delhi 
92, has also taken the same view. I am 
inclined to agree with Mr. Basu that 
after Lakshmana Murty, the appellants 
did not have any right to be protected. 


There is also force in the submission of 
Mr. Basu that the finding given by this 
Court on the legal aspect at the time of 
remand became final and the direction to 
the lower appellate court being that in 
case it was found that the contractual 
tenancy had been determined, with the 
death of Lakshmana Murty, the tenancy 
would come to an end, became conclu- 
Sive and at this stage cannot be varied. 


9. There is no merit in the appeal and 
the same is, therefore, dismissed. There 
would be no order for costs, 

Appeal dismissed. 


AIR 1980 ORISSA 199 
FULL BENCH 


R. N. MISRA, K. B. PANDA AND 
P. K. MOHANTI, JJ. 


Krupasindhu Misra and another, Appel- 
lants v. Gobinda Chandra Misra and 
others, Respondents, 

Second Appeal 
D/- 12-8-1980.* 

(A) Orissa Estates Abolition Act (1 of 
1952), Sec. 8-A (2) Proviso — Compliance 
with — Notice mandatory — Mode of ser- 
vice of notice directory. 


Notice contemplated under S. 8-A (2) 
Proviso, is mandatory. Under the 
statutory scheme when an application 
under Section 8-A is made, no person is 
impleaded as an objector. When publie 
notice is issued those who intend to enter 
contest become entitled to file objections 
under Section 8-A (4). Therefore, wide 
publicity of the claim is intended by 
statute. The requirement of notice stipu- 
lated in the Proviso is in conformity with 


*From decision of J. M. Mohapatra, Addl. 
Dist. Judge, Cuttack, D/- 30-3-1974. 
p NS a 
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No, 253 of 1974, 


Krupasindhu v. 


“must be held to be bad. The two 
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the natural justice. The Proviso requires 
public notice to be given and two modes 
of such notice have been indicated, name- 
ly, (i) by beat of drum in the appropriate 
locality and (ii) by posting of placards at 
such conspicuous places as the Collector 
thinks fit. While notice is mandatory, the 
mode of notice is directory. If the notices 
through placards have been placed by the 
serving officer at conspicuous places to be 
found in the service report and the Col- 
lector is satisfied about the correctness of 
it, there is compliance of the provision. 
By the bare fact that the Collector had 
not selected the conspicuous places where 
notice by posting of placards had to be 
given, the order of settlement does not 
become vitiated. It is open to the Collec- 
tor to be satisfied on the basis of the ser- 
vice report that there has been substan- 
tial compliance with the provision and in 
such a case notice would be sufficient, 
(Paras 9, 10, 11, 13) 
(B) Orissa Estates Abolition Act (1 of 
1952), Section 39 — Bar of suit. 


A suit would lie to examine the vali- 
dity of the decision of the Estate Aboli- 
tion Collector when the order is challeng- 
ed for not complying with the statutory 
provisions in the making of it. (Para 8) 


(C) Orissa Estates Abolition Rules, 
R. 3 — “Except as otherwise provided in 
the Act” — Rule not applicable where 
Act makes provision, (1973) 2 Cut WR 
1026 Overruled. 


Where provision is made inthe Act, 
Rule 3 does not apply. Admittedly notice 
by different modes is prescribed in the 
Proviso to Section 8-A (2) of the Act and 
the Division Bench in (1973) 2 Cut WR 
1026 went wrong in relying on Rule 3 to 
test the legality of the settlement. (1973) 
2 Cut WR 1026, Overruled. (Para 11) 

(D) Evidence Act (1 of 1872), S. 114 — 
Denial of settlement by opposite party — 
Burden whether shifts to successful party. 
AIR 1974 Orissa 194 and (1976) 42 Cut 
LT 143, Overruled. 


With a bare denial from the adversary, 
the entire burden does not come on the 
successful party before the Collector to 
uphold the settlement. The presumption 
under Section 114 (e) is a rebuttable one 
and once it is rebutted by the party 
challenging the settlement, the onus 
would certainly be on the successful 
party before the Collector to support the 
settlement. The observation to the con- 
trary in the single Judge decisions AIR 
1974 Orissa 194 and (1976) 42 Cut LT 143 ` 
single 
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Judge decisions had omitted to take note 
of Section 114 (e) of the Evidence Act. 
AIR 1974 Orissa 194 and (1976) 42 Cut LT 
143, Overruled. (Paras 12, 13) 


Cases Referred : Chromological Paras 
(1976) 42 Cut LT 143 12, 13 
AIR 1974 Orissa 194 12, 13 
(1973) 2 Cut WR 1026 4, 6, 7, 11, 13 
(1973) 39 Cut LT 975 12 
AIR 1972 SC 2379 : (1972) 2 SCC 427 8 
(1971) 2 Cut WR 326 4, 6. 12 


(1969) 2 AC 147: 
Anisminic Ltd. v. 


(1969) 1 All ER 208, 
Foreign Compensa- 


tion Commission 8 
ATR 1962 SC 1912 12 
ATR 1961 SC 200 11 
ATR 1961 SC 849 il 
ATR 1961 Orissa 22 12 


ATR 1958 Orissa 197 : ILR (1958) Cut 417 
8 


ATR 1957 SC 912 : 1957 All LJ 921 11 
ATR 1955 Puni 65 : 1955 Cri LJ 609 12 


AIR 1940 PC 105 . 8 
AIR 1934 PC 217 12 
AIR 1931 Cal 763 12 


(1841) 1 QB 66: 113 ER 1054, R, v. Bolton 
8 


- R. C. Patnaik and P. K. Misra, for Ap- 
pellants: A. Mukherjee and Govt. Advo- 
cate, for Respondents. 


R. N. MISRA, J. :— Legal representa- 
tives of the original plaintiff have brought 
this appeal against the reversing judg- 
ment and decree of the learned Addi- 
tional District Judge of Cuttack in a suit 
for title, possession and recovery of 
damages as also mesne profits. Plaintiff 
claimed that he and his co-sharer (the 
second defendant) purchased plot No. 
2441 with an area of 60 decimals along 
with certain other properties in the year 
1940 and ever since then they have been 
in possession as owners. In a partition be- 
tween the co-sharers made subsequently 
the disputed property came to the plain- 
tiff as exclusive owner. On a part of this 
plot he raised a house and continued to 
enjoy the vacant site as a threshing~floor. 
Plaintiff being an advocate’s clerk usually 
stayed away from home. Defendant No. 1 
happens to be the owner of plot No, 2442 
adjoining the disputed property on the 
south. The property covered by plot No. 
2441 vested in the State under the provi- 
sions of the Orissa Estates Abolition Act, 
1951, and on an appropriate application 
under Chapter-II thereof, the same has 
been settled with the plaintiff and defen- 
dants 2 and 3. Defendant No. I construct- 


ed a. boundary wall sometime in 1963 en-. 


croaching upon a part of ‘plaintiff’s land 
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covered by 'Ka’ schedule of the plaint. He 
also disturbed plaintiff’s enjoyment of the 
property in the ‘Kha’ schedule. This led 
to the institution of the suit. 


2. Defendant No. 1 alone entered con- 
test and maintained that the disputed 
property was a part of his plot 2442: he 
chad raised his house along with a com- 
pound wall in 1948 and beyond the com- 
pound wall of his lay a passage with five 
links’ width on which defendant carried 
paddy sheaves and straw to his thresh- 
ing-floor from his lands. Even if the dis- 
puted land had once formed part of 
plaintiff's plot, plaintiff has lost title to it 
on account of defendant’s adverse posses- 
sion for more than the statutory period. 
In an additional written statement, he 
disputed the settlement under the provi- 
sions of the Orissa Estates Abolition Act 
on the score that there was no compliance 
of the procedure laid down under S. 8-A 
of the Act and, therefore, plaintiff was 
not entitled to have support for his title 
from such settlement. 

& The trial court decreed the suit 
holding that plaintiff had title to the pro- 
perty and directed removal of the en- 
croachment on the ‘Ka’ schedule property. 
It also decreed recovery of possession of 
the ‘Kha’ schedule land. With regard to 
the settlement by the Estate Abolition 
Collector, the trial court observed :— 


"iese But in View of the evidence of 
the Peon himself and P. Ws. 9 and 10, it 
appears that the Peon had read out the 
notice at the village where the suit land is 
situated by beat of drums and at the Hat 
place and hung the copy of the notice on 
the banian tree standing thereon. The evi- 
dence of these two P. Ws. namely 9 and 
10 supporting the Peon’s version is suffi- 
cient to hold that by beat of drums and 
by reading out the copy of the notices at 
three places of village and by hanging the 
copy on the banian tree at Hat area, 
which is the conspicuous place of the 
locality, the Peon had served the notice 
in the locality.” 


4 On defendant No. 1’s_ appeal, the 
learned Additional District Judge apprais- 
ed the evidence again and concluded :— 

errr I would therefore hold in conclu- 
sion while agreeing with the finding -of 
learned trial court that the process-server 
(P. W. 7) actually went to the village and 
‘served the notice by reading out the con- 
tents of the same at three places of the 
village by beat of drum and by hanging a 
copy of the notice on a maman aba at the: 
‘local hat,” i 
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The proviso to Section 8-A (2) of the 
Abolition Act which reads thus was then 
referred to —- 


“Provided that the Collector shall, as 
soon as may be after .any such claim 
under sub-section (1) or sub-section (2) is 
filed, give public notice thereof by beat of 
drum in the appropriate locality and by 
placards posted at such conspicuous 
places as he deems fit, inviting objections 
from persons interested.” 


The learned Appellate Judge relied upon 
the interpretation of the proviso made in 
two Division Bench decisions of this 
Court, namely Baikuntha Das v. Sm. 
Sabitri Devi (1971) 2 Cut WR 326 and 
Lalbihari Patnaik v. Saraswati Ray, (1973) 
2 Cut WR 1026, and on the basis of the 
ratio laid down in these two decisions 
concluded thus :— 


“In the light of the aforesaid discus- 
sions, I would hold that the mandatory 
provision with regard to the manner of 
service of notice has not been strictly fol- 
lowed, and as such service of notice can- 
not be said to have been proper, I am 
therefore unable to agree with the find- 
ing of the learned trial court that there is 
substantial compliance of the provision of 
law and as such the service of notice is to 
. be considered to be proper. I am also un- 
able to agree with his finding that the ap- 
pellant-defendant No. 1 is not a person 
interested as contemplated in the first 
proviso to sub-section (2) of Section 8-A 
of the Act and as such he is in. no way 
preiudiced for strict non-compliance of 
the manner of service of notice such as 
non-posting of placards.” 


Notwithstanding his: finding that the evi- 
dence in the case clearly indicated that 
there was service of notice, he reversed 
the decree of the trial court and held that 
the settlement by the Abolition Collector 
did not enure to plaintiff’s benefit. Ac- 
cordingly, the trial court’s decree has 
been reversed and the reversing decree is 
assailed in appeal. 


3. When the appeal was placed for 
hearing before one of us, counsel for the 
appellants maintained that the two Bench 
decisions (supra) have not correctly inter- 
preted the proviso and have gone wrong 
‘in holding. that in a suit whichis a col- 
lateral proceeding so far as the settlement 
- is conncerned,-it was open to the Court to 
vacate the settlement made under Chap- 
ter-II of the. Act. It was also contended 


-that the bar. under.S. .39 of the Abolition 


Act to maintainability of the . suit 


; Krupasindhu v. 
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has been lost sight of by the lower appel- 
late court in the instant case, 


When the second appeal came before a 
Division Bench, the appellants’ counsel 
reiterated his contention. Since the. ear- 
lier judgments of this Court are of the 
Division Bench, the Division Bench to 
which two of us were parties, directed the 
matter to be referred to a larger Bench 
for considering the correctness of the two 
Bench decisions. That is how the second 
appeal is now before us. 


$. In Baikuntha Das v. Sm. Sabitri 
Devi ( (1971) 2 Cut WR 326) with regard 
to the notice this Court as a fact found:— 
“It appears from the service return, an- 
nexure-2 to O, J. C. 360/71 that the 
notices were served on some conspicuous 
place in village Kundhibenta Sahi where 
the claimant Sabitri Devi (petitioner in 
OJC 2/67) resides. It is also clear from 
that return that notice was never publish- 
ed on or near the disputed land, nor was 
there any beat of drums at the time of 
publication of notice, nor was any pla- 
card posted at any conspicuous place. The 
order-sheet further shows that the Col- 
lector did not specify the places where 
the notice is to be published” ` 
(Underlining is ours) 
After quoting the relevant Proviso, the 
Division Bench again said :— 


. “The object of such notice is to give as 
wide publicity as is feasible to claim pre- 
ferred under Section 8-A. The claimant 
does not implead any opposite party, and 
it is in the nature of an ex parte applica- 
tion calling for adjudication of his claim 
and it is to guard against any act of fraud 
on the part of a claimant that the Legis- 
lature provides for a wide publicity. in 
view of the nature, design and object of 
this provision, and the serious conse- 
quences that are likely to follow from the 
non-fulfilment of its requirements, this 
provision must be regarded as mandatory. 
It is not open to the Collector to omit any 
process of. such publication as is enjoin- 
ed upon him in the said proviso. The pub- 
lic notice must be given by beat of drum 
in the appropriate locality which means 
the locality where the disputed land lies, 
and not in the village where the claimant 
resides. It is also incumbent that placards 


‘must be posted at conspicuous places 


intimating to all and sundry that a claim 
has been preferred to a particular piece 
of land and is pending consideration in- 
viting objections. The intendment of such - 
Statutory, direction is. to provide a more 
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durable means of giving notice, and mini- 
mise the chance of the local public rms- 
sing it. The only discretion with the Col- 
lector is to select the conspicuous places 
where the placards are to be posted. It is 
only after such public notice is given that 
the Collector would get jurisdiction to 
proceed to dispose of the claim case. 
When an Act enjoins upon a specified 
authority that a particular act has to be 
done in a particular manner so that it 
may have jurisdiction to act further in 
the matter, the act must be done in that 
manner in order to be considered valid, 
and confer on the authority such further 
jurisdiction.” 

In the second case (Lalbihari Patnaik v. 
Saraswati Ray, (1973) 2 Cut WR 1026), a 
Division Bench of this Court held :— 

“The first proviso of Section 8-A (2) of 
the Orissa Estates Abolition Act lavs 
down that the Collector shall give pub- 
lic notice of the claims preferred under 
Section 8-A (1) or (2) by beat of drum in 
the appropriate locality and by placards 
posted at such conspicuous places as he 
deems fit, inviting objections from per- 
sons interested. It is the duty of the Col- 
lector acting u/s. 8-A to specify the ap- 
propriate locality where publie notice 
shall be given by beat of drum. That 
apart, R. 3 of the Orissa Estates Abolition 
Rules provides the mode of service of 
notice required to be served under the 
provisions of the Orissa Estates Abolition 
Act. According to this rule, a copy of 
every notice required to be served under 
the provisions of the Orissa Estates 
Abolition Act shall be affixed to the notice 
boards respectively of the offices- of the 
Collector of the district from which the 
notice is to be issued and the Collector of 
the district in which the notice is to be 
served. In the present case, the 
notice is to be issued from the office of 
the Collector of Cuttack and also to be 
served in the District of Cuttack and so, 
the copy of the notice should have 
been affixed to the notice board of the 
Collector of Cuttack. Nothing has been 
shown to us that this requirement of the 
rule has been carried out. It appears to us 
that the requirements of the first proviso 
to Section 8-A (2) have also not been 
complied with. The mere proclamation by 
beat of drum in a hat cannot be regarded 


as full compliance with these require- 
ments inasmuch as that locality had not 
been determined by the Estates Abolition 
Collector as the appropriate locality for 
the purpose. (underlining is ours). That 
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was the choice of the serving peon and 
amounts to an appropriation of the dis- 
cretion vested in the Estates Abolition 
Collector, We are not satisfied that the 
A. D. M. committed any error of record in 
saying that there was no proclamation by 
beat of drum in the village where the dis- 
puted lands lie. He meant to say that 
public notice by beat of drum has not 
been given in appropriate place or ap- 
propriate locality. 

It has been held by a decision of this 
Court in the case of Baikuntha Das. v.. 
Sabitri Devi, ILR (1971) Cut 1065: ( (1971) 
2 Cut WR 326) that the purpose of the 
notice u/s, 8-A (2), first proviso, of the 
Orissa Estates Abolition Act is to sive 
wide publicity to a claim preferred under 
Section 8-A. This provision must be re- 
garded as mandatory. It is not open to the 
Collector to omit any process of such 
publication. If all the requirements of 
Section 8-A (2) are not fulfilled, the Col- 
lector cannot proceed further. In view of 
this legal position and in view of the find- 
ing of the A. D. M. that the requirements 
of Section 8-A (2), first proviso, have not 
been complied with, — and we have no 
reason to differ from that finding of 
A. D. M., — we do not find any merit m 
this writ application, ...... eae 

7. We may point out here that the two 
Rench decisions referred to above were 
out of certiorari proceedings under Arti- 
cle 226 of the Constitution carried from 
decisions of the statutory tribunals under 
the Abolition Act, whereas this second ap- 
peal is out of a suit — a collateral pro- 
ceeding, Mr. Patnaik for the appellants 
contends :— 


(i) The requirement of the proviso te 
Section 8-A (2) is not mandatory: 

(ii) Compliance with the requirements 
specified therein is not a pre-condition to 
exercise of jurisdiction in the matter of 
effecting settlement: 

(Gii) The view taken that the placaras 
are to be posted at such conspicuous 
places as the Collector himself may deter- 
mine is unwarranted: 


Güv) Where in a given case itis found 
that there has been substantial com- 
pliance of the requirements, the settle- 


ment cannot be interfered with: 

(v) In view of the bar of jurisdiction of 
the Civil Court under Section 39 of the 
Estates Abolition Act, the scope for inter- 
ference in a collateral suit would be 
limited: and 

(vi) Reliance on Rule 3 of the Abolition 
Rules in the second Division Bench deci- 
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Sion ( (1973) 2 Cut WR 1026) is wholly un- 
justified in view of the terms of the rule 
itself, 


8. Section 39 of the Estates Abolition 
Act provides :— 

“Bar to jurisdiction of Civil Courts in 
certain matters :— 


No suit shall be brought in any Civil 
Court in respect of any entry in or omis- 
sion from a Compensation Assessment 
roll or in respect of any order passed 
under Chapters II to VI or concerning 
any matter which is or has already been 
the subject of any application made or 
proceeding taken under the said Chap- 
ters.” 


Section 39 of the Abolition Act would 
certainly bar the jurisdiction of the Civil 
Court in regard to matters specifically 
provided to be dealt with by the Collector 
under the Act. A Bench of this Court in 
the case of Benudhar Dalai v. State ILR 
(1958) Cut 417: (ATR 1958 Orissa 197), 
very appropriately indicated dealing with 
provisions of Section 5 (i) of the Abolition 
Act ;—~ 


“The instant case will clearly come 
under the first of the two classes men- 
tioned above, by Lord Esher. The date of 
the lease or settlement, that is, whether it 
was made on or after the Ist day of Janu- 
ary, 1946, is the preliminary question on 
the decision of which the Collector gets 
jurisdiction to annul the Tease or settle- 
ment if he is satisfied about the purpose 
of such lease or settlement. But the Act 
does not make his decision about the date 
of lease or settlement final and conclusive. 
In such cases, it will not be correct to say 
that the Collector has no jurisdiction at 
all to ascertain the date of the lease or 
settlement where there is a dispute about 
that date. He has undoubtedly such 
jurisdiction, but his decision will not be 
conclusive and may be open to challenge 
before a superior Court or before a Civil 
Court.” 


Distinction was drawn between collateral 
facts and essential facts and it was indi- 
cated that a finding on essential facts was 
binding and conclusive while a decision 
on collateral facts was open to examina- 
tion by the civil court. 


In the celebrated case of Secretary of 
State v. Mask and Co., AIR 1940 PC 105, 
Lord Thankerton speaking for the Judi- 
cial Committee laid down :— 

P E It is settled law that the ex- 
clusion of the jurisdiction of the Civil 
Courts is not to be readily inferred, but 
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that such exclusion must either be ex- 
plicitly expressed or clearly implied. {ft 
is also well settled that even if jurisdic- 
tion is so excluded, the Civil Courts 
have jurisdiction to examine into cases 
where the provisions of the Act have 
not been complied with, or the statu- 
tory tribunal has not acted in conformity 
with the fundamental principles of judi- 
cial procedure......... e 

This dictum of Lord Thankerton has 
received unanimous approval of Courts 
in India. Therefore, a suit would lie to 
examine the validity of the decision of 
the Estate Abolition Collector when the 
order is challenged for not complying 
with the statutory provisions in the 
making of it. 

Mathew, J, in the case of M. L. Sethi 
v. R. P. Kapur, (1972) 2 SCC 427: (AIR 
1972 SC 2379), pointed out :— 


“The word jurisdiction is a verbal 


coat of many colours. Jurisdiction ori- 
ginally seems to have had the meaning 
which Lord Reid ascribed to it in Anis~ 
minic Ltd. v. Foreign Compensation Com- 
mission, (1969) 2 AC 147, namely, the 


entitlement to enter upon the enguiry im 
question. If there was an entitlement 
to enter upon an enquiry into the ques- 
tion, then any subsequent error could 
only be regarded as an error within the 
jurisdiction. The best known formula- 
tion of this theory is that made by Lord 
Darman in R. v, Bolton, (1841) 1 Q. B. 66. 
He said that the question of jurisdiction 
is determinable at the commencement, 
not at the conclusion of the enquiry. In 
Anisminic Ltd. case (supra), Lord Reid 
said : 

‘But there are many cases where, 
although the tribunal had jurisdiction to 
enter on the enquiry it has done or 
failed to do something in the course of 
the enquiry which is of such a nature 
that its decision is a nullity. It may 
have given its decision in bad faith. It 
may have made a decision which 
it had no power to make It may 
have failed in course of the enquiry 
to comply with the requirements of 
natural justice. It may in perfect good 
faith have misconstrued the provisions 
giving it power to act so that it failed 
to deal with the question remitted to it 
and“ decided some question which was 
not remitted to it. It may have refused 
to take into account something which 
it was required to take into account. Or 
it may have based its decision on some 
matter which, under the provisions set- 
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ting it up, it had no right to take into 
account. JI do not intend this list te be 
exhaustive.’ 

In the same case, Lord Pearce said: 

‘Lack of jurisdiction may arise:in vari- 
cus ways. There may be an absence of 
those formalities or things which are 
conditions 
having any jurisdiction to embark on an 
enquiry. Or the tribunal may at the end 
make an order that it has no jurisdiction 
to make. Or, in the intervening stage 
while engaged on a proper enquiry, the 
tribunal may depart from the rules of 
natural justice; or it may ask itself the 
wrong questions; or it may fake into ac- 
count matters which it was not directed 
to take into account. Thereby it would 
step outside. its jurisdiction. It would 
turn its inguiry into something not 
directed by Parliament and fail to make 
the inquiry which the Parliament did 
direct. Any of these things would cause 
its purported decision to be a nullity.’” 


-Krupasindhu v. 


9. There can be no quarrel with the 
proposition advanced in the two reported 
Division Bench decisions of this Court 
that notice contemplated under Sec- 
tion 8-A (2) Proviso, is mandatory, and 
we have no hesitation to reject Mr. 
Patnaik’s submission against it. The 
next question for consideration is, while 
the requirement of notice is mandatory, 
is the form of notice also mandatory? 
In both the decisions Ray, J. presently 
learned Chief Justice, speaking for the 
Division Bench has taken the view that 
public notice has to be given by beat of 
drum in the appropriate locality which 
is the locality where the land forming 
the subject-matter of the claim case is 
located and by placards posted at such 
conspicuous places as the Collector deems 
fit. Exception has been taken by Mr. 
Patnaik to the view expressed in those 
eases that the Collector must specify the 
conspicuous places where the placards 
have to be posted and if in the direction 
for publication of notice the places are 
not indicated, the notice becomes defec- 
tive and the entire order becomes vitiat- 
ed. The correctness of the proposition 
accepted by the two Division Benches in 
the reported decisions has to be examin- 
ed from various angles, namely— 


(i) What exactly is the requirement 
of the law? 


_.. Gi) Is the requirement mandatory i. e. 
unless complied with in terms, is jurs- 


diction to deal with.the matter. lost.? .- 
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(iii) If, there .is substantial compliance 
in- the matter of giving notice, would the 
settlement by the Collector yet be bad? 


As we have already indicated, legisla- 
tive intention is clear that there must be 
public notice. Under the scheme of the 
Act, right, title and interest of inter- 
mediaries get extinguished and the set- 
tlement made under Chapter-II confers 
new rights. Settlement made by the 
Collector is likely to affect rights of per- 
sons who may have interest in the land. 
Again, the jurisdiction of the common 
law court is barred. Under the statutory 
scheme when an application under Sec- 
tion 8-A made, no person is impleaced 
as an objector. When public notice is 
issued those who intend to enter contest 
become entitled to file objections under 
Section 8-A (4). Therefore, there can be 
no dispute regarding the opinion expres- 
sed by the two Division Benches that wide 
publicity of the claim is intended by 
statute. The requirement of notice stipv- 
lated in the Proviso is in conformity 
with the natural justice. Notice con- 
templated in the Act is a mandatory one. 


1@. The next aspect for consideration 
is even though notice is mandatory, is 
the ‘procedure laid down about notice 
also mandatory? The Proviso requires 
public notice to be given and two modes 
of such notice have been indicated, 
namely, (i) by beat of drum in the appro- 
priate locality and (ii) by posting of 
placards at such conspicuous places as 
the Collector thinks fit. There is no dis- 
pute that ‘appropriate locality’ means, 
the locality where the claimed land is 
situated. This is one of the usual modes 
prescribed for public notice and such a 
requirement also does not create any dif- 
ficulty. The dispute before us is in re- 
gard to the other requirement. Accord- 
ing to both the Bench decisions of this 
Court, the legislature intended a more 
durable form of notice to be given and, 
therefore, placards were intended to be 
posted at conspicuous places. There is 
also no dispute so far as the requirement 
of posting of placards at conspicuous 
places goes. Objection is raised against 
the Division Bench decisions when it has 
been stated that at the time of directing 
issue of notice, the Collector must select 
the conspicucus places and if he has fail- 
ed to so select, the notice becomes bad 
and all proceedings on the basis of such 
notice become vulnerable, _ 

11. Mr. Mukherjee for the respon- 
dents has. taken the stand that when the. 
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legislature has taken pains to- provide in 
~ Clear terms the manner of notice, it is not 
for the court to read into the provision 
and hold that the requirement is other- 
wise. Learned Government Advocate, 
whom we gave notice to assist the Court 
joins Mr. Mukherjee in reiterating the 
self-same submission and takes the stand 
that it is obligatory for the Collector to 
notify the conspicuous places where the 
placards are to be posted. 


To take the view that the Collector is 
‘obliged to select the conspicuous places 
for posting of placards at the time of 
directing issue of notice would actually 
be requiring him to perform an impossi- 
bility. The Collector under the Act is a 
Revenue Officer having large areas with- 
in his jurisdiction. With the wide de- 
finition of ‘estate’, large many interme- 
diary interests have been abolished and 
they are widely scattered and spread 
out. Judicial notice can be taken of the 
fact that grants held by deities and locat- 
ed almost in every village within the 
State have been treated as estates and 
have been subject to abolition under 
blanket notifications. The Collector 
would not be in a position to select the 
conspicuous places in every case at the 
time of directing notice. There are vari- 
ous areas in the State where there was 
no settlement operation at all and for 
the first time such operation has now 
been undertaken and final publication of 
the record has not yet been made. It is 
also not very practicable to select con- 
spicuous places in a given locality with 
reference to the settlement map. 

The Supreme Court pointed out in the 
case of State of U. P. v. Manbodhan Lal 
Srivastava, AIR 1957 SC 912: 


“The question as to whether a statute 
is mandatory or directory depends upon 
the intent of the Legislature and not 
upon the language in which the intent is 
clothed. The meaning and intention of 
the Legislature must govern, and these 
are to be ascertained, not only from the 
phraseology of the provision, but also by 
considering its nature, its design, and the 
consequences which would follow from 
construing it the one way or the other 
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The Supreme Court has also ruled that 
if by holding a provision to be mandatory 
serious general inconvenience would be 
created to innocent persons. without very 
much furthering the object of the enact- 
ment, the same will be construed as 
directory. (See. L. Hazari:Mal Kuthiala 


--Krupasindhu v: Gobinda Chandra (FB) 
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v. Income-tax Officer, - Special Circle, 
Ambala Cantt., AIR 1961 SC 200 and 
Banwarilal Agarwalla v. State of Bihar; 
AIR 1961 SC 849). Judicial notice can. 
be taken of the position that all estates 
of whatever description have already 
vested and thousands of claim cases have 
already been disposed of under Chapter 
II of the Act. ‘Notwithstanding the two 
division bench judgments, the Collectors 
under the Act mainly on account of prac- 
tical difficulty. have not complied with 
the requirement of the Proviso in the 
manner interpreted. There were several 
settlements even prior to 1971 when the 
first bench decision came. To take the 
view that the form of notice is mandatory 
and non-compliance in terms vitiates the 
order would make all innocent settle- 
ments non est and create great hardship 
to thousands of settlees. We are inclined 
to think that while notice is mandatory, 
the mode of notice is directory. Notice 
to the adversary is an essential or man- 
datory part of the procedure in the judi- 
cial process of every civilized country. 
The procedure laid down for service of 
notice is usually directory. Discretion is 
vested in the process-serving machinery 
to pick and choose an acceptable mode of 
service. If service has been effected and 
the relevant person has notice of the 
matter, he is not permitted to take the 
stand that notice has not been served in 
the prescribed manner (see second Pro- 
viso to Order 9, Rule 13 of the Code of 
Civil Procedure), 


The proviso to Section 8-A (2) of the 
Act is intended to ensure adequate publi- 
city in the locality so as to make it prac- 
ticable for every interested person to 
have notice of the claim. There can‘ be no 
guarantee of notice to every person inter- 
ested to object to the claim even if the 
provision is complied with to the letter. 
Therefore, the legislative intention being 
wide publicity of the claim so as to reach 
every interested person, unless there has 
been failure and consequent prejudice, 
we do not think there is any warrant 
for holding that non-selection of the 
conspicuous places by itself totally 
vitiates the subsequent proceeding. We 
hold that substantial compliance of the 
provision is enough and on the mere 
ground that the Collector had not select- 
ed the conspicuous places before direct- 
ing notice would not nullify the settle- 
ment. The legislature has intended a 
durable mode of notice through placards 
te supplement notice by beat ef drum, 
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and if the notices through placards have 
been placed by the serving officer at 
conspicuous places to be found in the 
service report and the Collector is satis- 
fied about the correctness of it, there is 
compliance of the provision. This, in our 
opinion, is the only view possible to be 
taken. 

Reference to Rule 3 of the Estates 
Abolition Rules in the second decision 
under review ( (1973) 2 Cut WR 1026) 
was misconceived That rule begins 
with “Except as otherwise provid- 
ed in the Act”. Where provision is made 
in the Act, Rule 3 does not apply. Ad- 
mittedly notice by different modes is 
prescribed in the Proviso to Section 8-A 
(2) of the Act and the Division Bench in 
the second case went wrong in relying on 
Rule 3 to test the legality of the settle- 
ment. Learned Government Advocate 
and Mr. Mukherjee concede on this point. 

12. We shall now proceed to examine 
the correctness of the two single Judge 
decisions being Mallia Budhi Thakurani 
V. Udayanath Parida, AIR 
Orissa 194, and Pitta Seethamna v. 
Ramachandra Mahapatra, (1976) 42 Cut 
LT 143. In the first case, in paragraph 4 
of the judgment, the learned single 
Judge referred to the Bench decision in 
the case of V. Krishna Rao Dora v. 
Kotini Sitaram Dora, (1973) 39 Cut LT 
975 for the proposition that if an occu- 
pancy raiyat did not contest the claim 
of an intermediary in khas possession 
after due service of notice, the settlement 
made by the Collector under Section 7 
in favour of the intermediary in khas 
possession would be valid. We have 
grave doubt about the correctness of the 
aforesaid ratio in the Bench decision in 
Krishna Rao Dora’s case. In the case of 
Kumar Bimal Chandra Sinha v. State of 
Orissa, AIR 1962 SC 1912, the Supreme 
Court indicated that interest of a raiyat 
was not touched by the Act and if there 
was ah occupancy tenant on the pro- 
perty, even if the Collector made a set- 
tlement in exercise of his powers under 
Chapter II of the Abolition Act, there 
could be no scope for the conclusion that 
the tenancy right of the occupancy 
tenant could be taken away. The settle- 
ment in such a case would be beyond 
the jurisdiction of the Collector and even 
if upon notice the occupancy tenant does 
not enter contest, his right in the »ro- 
perty cannot be affected by any action 
of the Collector. 

The learned single Judge thereafter re- 
ferred to Baikuntha’s case ( (1971) 2 Cut 
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WR 326) one of the two Bench decisions 
of this Court which we have dealt with 
at length above and on the authority 
of that case, it has been stated :— 

“In view of the aforesaid principles 
well settled by the decisions of this Court 
it was for the plaintiffs to prove that in 
fact a settlement was made by the Col- 
lector in favour of plaintiff No. 1 settling 
the lands on it as the intermediary in 
khas possession. The plaintiffs should 
have proved that there was due service 
of public notice as enjoined upon by 
law, when the contesting defendant 
specifically challenged that he had no 
knowledge of such a proceeding and there 
was no due service of notice. If the 
plaintiffs failed to prove the settlement, 
then the title of defendants 5 and 6 as 
occupancy raiyats on the basis of their 
purchase from defendants 1 to 4 cannot 
be resisted............ 3 
In the case before the learned single 
Judge, the settlement by the Collector as 
a fact was not proved. The order of the 
Collector was not before the court nor 
was the order-sheet of the case showing 
service of notice marked as an exhibit. 
These materials we have collected by 
referring to the original record. In thal 
background, the learned single Judge was 
entirely justified in saying that the set- 
tlement had to be proved. 

In the other ease ( (1976) 42 Cut LT 
143) one of us (Misra. J.) took note of 
the pleading in paragraph 6 of the plaint, 
which ran thus :— 

“Tinder the circumstances even if the 
first defendant had obtained any declara- 
tion from the Estate Abolition Collector 
that he is the person in khas possession 
of the suit schedule lands and a recorded 
tenant, such a declaration by the Estate 
Abolition Collector is without jurisdic- 
tion, void. contrary to law: it is in ex- 
ercise of jurisdiction in excess of the 
powers conferred under the Estates 
Abolition Act and as such ultra vires 
and illegal and not binding on the plain- 
tiffs.” 

The judgment proceeded to state :— 

“When such a challenge has been of- 
fered, it was for the defendant to show 
categorically that the settlement with 
him was in accordance with law. In the 
instant case, nothing has been done on 
behalf of the defendant in that regard. 
The learned Appellate Judge was not 
prepared to place the burden on the 
defendant for purpose of supporting the 
order. In a part of paragraph 6 of his 
judgment, he observed :— 


FT Here the question arises as to 
on whom is the onus to prove that proper 
procedure under Section 8-A was fol- 
lowed.. It is true that the person taking 
benefit under Section 8-A should prove 
this fact that proper. procedures are fol- 
lowed. But in my opinion, not in all 
cases, had the plaintiffs specifically men- 
tioned in the plaint that the. order of 
the O. E, A. Collector is without jurisdic- 
tion, not being in conformity with the 
provisions of Section 8-A of the O. E. A. 
Act, the matter would have been some- 
thing. But in absence of such pleading, 
it was their duty rather to bring to the 
notice of the Court that proper procedure 
was not followed. I would place another 
argument for this ie. if no evidence 
‘would have been adduced, then what 
would have been the result? I think on 
the basis of the document marked Ext. E, 
the Court has no other alternative than 
to dismiss the suit under Section 39 of 
the O. E. A. Act as settlement has al- 
ready been made in the name of the de- 
fendant under the ©. E. A. Act. In that 
view of the matter also, I feel it was 
the duty of the plaintiffs to prove that 
such document was not granted after 
compliance of provisions of law nor there 
can be any presumption that whatever 
official act was done was done in accord- 
ance with law......... Pus 


After extracting a part of the learned 
‘Appellate Judge’s judgment, the learned 
single Judge proceeded to say:— 

“The manner in which the lower ap- 
pellate court has proceeded is definitely 
contrary to the law indicated in the case 
reported in Mallia Budhi Thakurani v. 
Udayanath Panda (AIR 1974 Orissa 194) 

3 


We are inclined to think that in both 
the single Judge decisions, provision of 
Section 144 Illus. (e) of the Evidence Act 
was lost sight of, Section 114 of the Evi- 
dence Act provides :— 

“The Court may presume the existence 
of any fact which it thinks likely to have 
happened, regard being had to the com- 
mon ‘course of natural events, human 
conduct and public and private business, 
in their relation to the fact of the parti- 
cular case.” 


The statutory illustration under (e) is 
that the Court may presume that “judi- 
cial and official acts have been regularly 
performed”. 

In the case of Mohammad Akbar Khan 
v. Mian Musharaj Shah, AIR 1934 PC 
217, the Judicial Committee took the 
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view that where there was ample evi- 
dence of an attachment in the absence of 
direct evidence to the contrary, it must 
be presumed that all formalities were 
duly complied with. A Bench of this 
Court in the case of Ratha Harijan v. 
Narasingha Rana, AIR 1961 Orissa 22, 
held that where an attachment before 
judgment of land was made in accordance 
with some of the requirements of Order 
21, Rule 54, Civil Procedure Code, but 
there was no evidence to show whether 
a prohibitory order had been passed on 
the defendants and whether any copy of 
the order was affixed at the court-house 
and also at the office of the Collector, 
then in the absence of any positive proof 
to the contrary, the normal inference 
would be that all the procedure prescrib- 
ed by law was followed in making the 
attachment. To the same effect is the 
view of the Calcutta High Court in the 
case of C. L. Kiernander v. Benimadhabd 
Khettri, ATR 1931 Cal 763. A Bench of 
the Punjab High Court in the case of 
Nishan Singh Harnam Singh v. The 
State, AIR 1955 Punjab 65, has further 
clarified that “regularly performed” in 
the statutory illustration mean “done 
with due regard to form and procedure”. 


When the law is as indicated above, :t 
does not follow that with a bare denial 
from the adversary, the entire burden, 
comes on the successful party before the 
Collector to uphold the settlement. The 
presumption under S. 114, Illus. (e) is a 
rebuttable one and once it is rebutted 
by the party challenging the settlement, 
the onus would certainly be on the suc- 
cessful party before the Collector to 
support the settlement. The observation 
to the contrary in the single Judge deci- 
sions (AIR 1974 Orissa 194 and (1976) 
49 Cut LT 143) must be held to be bad. 
As we have pointed out, the decision in 
AIR 1974 Orissa 194, on its own facts 
was correct, though the law has been 
stated somewhat broadly yielding scope 
for confusion. 


13, For convenience, we propose to 
reiterate our conclusions :— 


(i) The notice under Section 8-A (2), 
Proviso of the Act is mandatory. The 
manner and form of notice is directory. 

(ii) By the bare fact that the Collec-| 
tor had not selected the conspicuous 
places where notice by posting of pla- 
eards had to be given, the order of settle- 
ment does not become vitiated. It is 
open to the Collector to be satisfied on 
the basis of the service report that there 
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O. 20, Rr. 18 (2) and 12 — Suit for 
partition — Preparation of final decree 
-— Application at that stage for enquiry 
into profits realised during pendency of 
suit -~ Maintainable 1963 BLJR 297 
Overruled (Oct) 201 A (FB) 
~——O, 12, R. 22 — See Ibid, S, 11 
(Oct) 197 A 








Civil P. C. (contd.) 
-—~—, 21, R. 23 — See Ibid, S, 1f 

(Oct) 197 A 
w——QO, 21, R. 35 — See Ibid, S, 47 

(Oct) 197 B 
~—0O, 21, R. 58 — See also Ibid, O. 22, 
R. 3 (Apr) 77 A 
——O, 21, R. 58 Proviso — Rejection of 
application under Rule on the ground of 
delay —- Ought to be rejected before go- 
ing into merits — Once application decid- 


ed on merits — Court cannot go back to 
proviso (Jul) 136 
m——O, 21, R. 63 — See 

(1) Ibid, O. 22, R. 3 (Apr) 77 


(2) Limitation Act (1963), S, 134 
(Feb) 22 
——0O, 21, R. 92 — See Limitation Act 
(1963), S. 134 (Feb) 22 


O. 22, R. 1 — Suit for rent decreed 
against two defendants — Appeal by 
one only — Non-appealing defendant 
dying — Appeal held did not abate 

(Oct) 204 A 
——O, 22, R. 3 — Abatement of appeal 
— Death of one of the appellants — 
Three sons of deceased already on re- 
record — Some other heirs not implead- 
ed — Appeal if abates (Apr) 73 B 
——QO, 22, R, 3 — Abatement of appeal 
by death of one of appellants 








(Apr) 77 A 
O, 22, R. 4 — Suit for declaration 
that execution sale was illegal -— Defen- 


dant dying during suit — Widow and 
daughter not brought on record in time 
—— Entire suit abates (Dec) 285 
——QO, 22, R. 9 — Setting aside abate- 
ment — “Sufficient cause” (Jul) 143 E 
——QO, 22, R, 9 — Setting aside abate- 
ment —- Court declaring that the suit 
abated as a result of non-substitution of 
legal representatives of deceased plain- 
tiff — Application under O, 22, R. 9 
whether maintainable, AIR 1954 Madh 
B 45 and AIR 1925 Lah 208, Dissented 
from (Jul) 143 F 


——O, 22, R. 10 — Applicable only when 
previous Rules are not applicable 
(Apr) 71 
-——O, 23, R. 3 — See also Ibid, S, 47 
(Sep) 184 C 
——QO, 23, R. 3 (as stood prior to 1976) 
-- Compromise decree including matters 
not forming subject-matter of suit — 
~~ Decree registered — It is executable 
(Sep) 184 B 
——O, 39, R, 2 — Temporary injunction 
restraining defendants from using plain- 
tiffs trade mark in suit for perpetual 
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Civil P. C. (contd.) 


injunction — Existence of prima facie 
case — Matters to be considered 
(Jun) 107 


——QO, 41. R. 5 — See Limitation Act 
(1963), Art. 136 (Dec) 280 
—-O. 41, Rr. 24 to 27 and S. 151 — Re- 
mand order‘ made under S. 151 in viola- 
tion of O. 41, Rr. 24 to 27 is illegal 





(Jun) 111 

—O, 41, Rr, 25 to 27 — See Ibid. O. 41, 
R. 24 (Jun) 111 
O. 41, Rr. 25 and 47 — Powers of 
Appellate Court — Conterminous with 
those of trial Court (May) 86 A 


O. 41, R. 47 — See Ibid, O. 41, R. 25 
i (May) 86 A 


Constitution of India, Art, 14 — See also 
Ibid, Art. 15 (1) (4) (Jan) 1 B (FB) 
Art. 14 — Reservation of seats in 
medical college for persons who were 
taken in custody or were injured during 
agitation between March 1974 and 
March 1977 — Validity (Oct) 215 
Art. 15 — See also Panchayats — 
Bihar Panchayat Samities and Zila Pari- 
shads Act (1962), 5. 5 (v) (d 














(May) 81 A, C 

Art. 15 — Socially and educationally 
backward classes — List prepared by 
State Government challenged — Proof 


of actual discrimination necessary 

(May) 81 B 
Art. 15 (1), (4) — Admission to Me- 
dical Colleges — Out of total reservation 
of 53% of seats 20% of seats reserved 
for girls — Reservation, not open to 
challenge (Per Uday Sinha, J.) 

(Jan) 1 A (FB) 








Arts. 15 (1), (4) and 14 — Admission 
to Medical Colleges by competitive ex- 
amination — Reductions of nercentage of 
marks prescribed for Scheduled Castes 
and Tribes for passing examination — 
Both reductions are violative of guaran- 
fee under Art, 15 (Jan) 1 B (FB) 


Arts. 15 (1) (4), 14 and 46 — Admis- 
Sion to Medical Colleges by competitive 
examination —- Reduction of percentage 
of marks prescribed for Scheduled Castes 
and Scheduled Tribes — Validity 

(Jan) 1 C (FB) 
Art. 46 — See Ibid, Art. 15 (1) (4) 

(Jan) 1 C (FB) 








Art, 226 — See also 

(1) Bihar State Housing Board Second 

Ordinance (105 of 1978), S. 7 
(Apr) 54 B 





Constitution of India (contd.) 

(2) Debt Laws — Bihar Money Lend- 
ers Act (1975), S. 12 

(Sep) 163 C (FB) 
——Art, 226 — Other remedy open — 
Bihar Panchayat Election Rules (1959), 
Rr. 23 (4) and 27 — Rejection of nomi- 
nation paper — No other remedy open 
— Person aggrieved can approach High 
Court under Arts. 226 and 227 before 
declaration under R. 27 is made (Feb) 20 


Art. 226 — Bihar State Housing 
Board Second Ordinance (105 of 1978), 
S. 7 — Appointment of Chairman of 
Board — Sanction as required by S, 7 
not granted — Writ of quo warranto — 
Defence that writ was not maintainable 
as S. 7 was directory not available 








(Apr) 54 A 
Arts. 226 and 227 — Proceedings of 
Administrative Authorities — Settlement 


of fishery — Collector has power to up- 
set order of Additional Collector — Man- 





damus cannot be issued (Apr) 64 A 

Arts, 226 and 227 — Mandamus 
against administrative authority — 
When can issue (Apr) 64 B 


Art. 226 and Bihar Panchayat Sami- 
tis and Zila Parishads (Elections, Co- 
options and Elections Petitions) Rules 
(1963), R. 148 — Dispute as to validity 
of election held under Rules — Proper 
forum for — Dispute to be referred to 
Election Tribunal — Court exercising 
writ jurisdiction would not entertain 
such dispute. Case law discussed 

(Jun) 97 C 


Art. 226 — Election — Voters con- 
fused due to shifting of booths — Ques- 
tion being one of fact — Writ Petition 
would not lie (Oct) 208 A 
Arts, 226 & 227 — Bihar Municipal 
Election and Election Petitions Rules, 
1953, Rr. 7, 74 and 87 (1) (c) — Election 
dispute — Alternative and efficacious 
remedy provided in R. 74 not availed 
— Jurisdiction under Articles 226 and 
227 cannot be exercised. AIR 1958 Pat 
149 and AIR 1971 Pat 65 held overruled 
by AIR 1975 SC 2140 and AIR 1977 SC 
1703 (Dec) 271 
Art. 227 — See Ibid, Art. 226 

(Apr) 64 A, B; (Dec) 271 
Sch, 7, List IJ, Entry 8 — See Bihar 
Excise (Amendment and Validation) 
Second Ordinance (1977) S. 2 (Feb) 32 
Contract Act (9 of 1872), S. 10 — Words 
used in contract must be interpreted 
literally and without aid of principles of 
natural justice (Feb) 24 B 
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Contract Act (contd.) 

——S, 23 — T. P. Act (1882), S. 54 — 
Scope of S. 23 of Contract Act — Sale 
for valid consideration could not be hit 
by that section (Oct) 220 A 


S. 38 — See Houses and Rents me 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (1947), S. 13 (1) 

(Dec) 282 
COURT-FEES & SUITS VALUATIONS 


—Court-fees Act (7 of 1870), S. 7 (iv) — 
See Ibid, 5. 8 (Oct) 217 
Ss. 8, 7 (iv) and Sch. II, Art. 17 (aii) 
— Suit to declare I.-T. Assessment Orders 
void falling under S. 7 (iv) — Value for 
purpose of jurisdiction to be stated — 
Amendment of plaints allowed 

(Oct) 217 
Sch, II, Art. 17 (iii) — See Ibid, 5. 8 

(Oct) 217 


Criminal Procedure Code (5 of 1898), 
Sec, 145 — Inquiry — When can be said 
to have begun (Mar) 41 B (FB) 


S. 145 — Proceedings under, pending 
before Sub-Divisional Magistrate on date 
of coming into force of new Code— Pro- 
ceeding transferred to executive Magis- 
trate wrongly — Affidavits sworn before 
him are not admissible before the Sub- 
Divisional Magistrate before whom the 
matter goes (Mar) 41 D (FB) 
S. 530 (j) — Proceeding under S, 145 
pending before Sub-Divisional Magis- 
trate on date of commencement of new 
` Code — Proceeding transferred to Exe- 
cutive Magistrate and decided by him — 
Proceeding before him and his order are 
void (Mar) 41 C (FB) 
Criminal Procedure Code (2 of 1974), 
ss. 107, 116 (6) — When does “inquiry” 
commence in proceeding under 8. 107 — 
1977 BBCJ (HC) 357, Overruled; 1978 Cri 
LJ 124 (Orissa), Dissented from 

(Dec) 257 (FB) 
—S,. 116 (6) — See Ibid, S. 107 

(Jan) 257 (FB) 
——5S. 190 — See Ibid, S. 468 

(Jun) 126 A (FB) 

——S. 204 — See Ibid, S. 468 
(Jun) 126 A (FB) 


Ss. 468, 469, 190, 204 — Limitation 
— Expiry of — Cognizance of offence 
taken within limitation but process issu- 
ed after its expiry — No illegality, 1978 
BLJR 791: 1979 Cri LJ NOC 83, Over- 
ruled (Jun) 126 A (FB) 
—Ss. 468, 469 — Relative scopes of — 
Limitation — Computation of. 

(Jun) 126 B (FB) 




















Criminal P, C. (1974) (contd.) 
S. 469 — See Ibid, S. 468 
(Jun) 126 A, B (FB) 
—S. 484 (2) (a) — See 
(1) Criminal P. C. (1898), S. 145 
(Mar) 41 B (FB) 
(2) Criminal P, C. (1898), S. 530 (j) 
(Mar) 41 C (FB) 
S. 484 (2) (a) — Saving of pending 
proceeding — Proceeding under S. 143 
pending before Sub-Divisional Magistrate 
at the commencement of Code — Pro- 
ceeding has to be concluded under the 
old Code. 1977 Cri LJ 718 (Pat), Over- 
ruled (Mar) 41 A (FB) 








N DEBT LAWS 


—Bihar Money Lenders Act (22 of 1975), 
S. 12 — Application under by mortgagor 
for recovery of possession ~- Maintain- 
able only if mortgage is subsisting 
(Sep) 163 A (FB) 


S. 12 — Application under for re- 
covery of possession — Maintainable at 
the instance of purchaser of equity of 
redemption (Sep) 163 B (F5) 
S. 12 — Order for restoration of pos- 
session of mortgaged property to mort- 
gagor — Expiry of seven years from the 
date of execution of mortgage at the time 
of commencement of Act — High Court 
would not interfere with the order 

(Sep) 163 C (FB) 











aag 


Evidence Act (1 of 1872), Ss. 35 and 114, 
Illus, (d) — Survey records — Fard ab- 


pashi — Entries in — Evidentiary value 
(May) 89 A 

—S. 73 — Power to direct any person 
‘to write — Stranger to suit also can be 
directed (Nov) 253 
S. 91 — See Houses and Rents — 





Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), S. 11 (a) 
(Jun) 120 A 
S. 92 — See Houses and Rents — 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), S. 11 (a) 








(Jun) 120 A 

S. 114 — See Hindu Law — Parti- 

tion (Nov) 254 B 
——S. 114, Illus, (d) — See Ibid, S. 35 

(May) 89 A 





S. 114, Illus. (e) — See Bihar State 
Housing .Board Second Ordinance (105 of 
1978), S. 7 (Apr) 54 C 
——S. 115 — Estoppel — Property pur- 
chased in names of two partners and 
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Evidence Act (contd.) 
their two brothers — Another purchase 
in names of those two brothers only — 
Suit for dissolution of firm — Both pro- 
perties treated as assets of firm and al- 
lotted to one of partners — No estoppel 
against one of those brothers claiming 
share in those properties (Apr) 77 B 
General Clauses Act (10 of 1897), S. 21— 
See Advocates Act (1961), S. 15 

(Sep) 189 
Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 18 — Suit against husband 
for maintenance — Relationship of hus- 
band and wife undisputed — Interim 
maintenance should be granted (Apr) 67 


Hindu Law — Joint family — Self ac- 


quired property of a member — Burden’ 


of proof, (Nov) 237 A 
‘ — Joint family — Jayamanika income 
could also belong to the family 


(Nov) 237 B 
Partition — See also T, P. Act (1882), 
S. 58 (Nov) 254 A 
«— Partition — Oral partition permissible 
~- Partition alleged — Presumption of 


complete partition between family mem- 
bers arises unless contrary is proved 
(Nov) 254 B 
Hindu Succession Act (30 of 1956), S. 14 
(1) and (2) — Scope of — Hindu Wo- 
men’s Rights to Property Act (18 of 1937), 
S. 3 (2) — Widows in possession of pro~- 
perties for maintenance at the time 1956 
Act came into force — Alienation of land 
by. them after the Act — Not illegal 
(Jun) 101 
Hindu Women’s Rights to Property Act 
(18 of 1973), S. 3 (2) — See Hindu Succes- 


sion Act (1956), S. 14 (1) & (2) Jun) 101 
HOUSES AND RENTS 
Bihar Buildings (Lease, Rent and 


Eviction) Control Act (3 of 1947), S. 2 (f) 
—— Death of tenant after termination of 
tenancy — Tenant leaves behind herit- 
able interest (Apr) 73 A 
—Ss. 2 (f), 11 (1) (d) — Default in pay- 
ment of rent — No waiver or forfeiture 
of consequent cause of action for eviction 
occurs due to acceptance of rent before 
institution of suit or before expiry of 
notice to quit. AIR 1973 Pat 299, Over- 
ruled; 1977 BBCJ (HC) 678, Partly Ovet- 





ruled (Nov) 242 B (FB) 
S. 11. (a) — See also T, P. Act See 
S. 108 (p) (Jun) 120 B 





S. 11 (a) — Tenant constructing kit- 
chen without landlord’s permission -— 
Amounts to breach of a condition of ten- 
ancy (Jun) 120 A 
+—S, 11 (1) (d) — See also Ibid, S. 2 (f) 
(Nov) 242 B (FB) 


Houses and Rents — Bihar Buildings 
(Lease, Rent & Eviction) Control Act 
(contd.) 
——S. 11 (1) (d) — Tenant regularly re- 
mitting rent by M. O. — Refusal to ac- 
cept — There is no default 

(Nov) 242 A: (FB) 
——-Ss. 11 (1) (d) and 13 (1) — Remit- 
tance of rent by postal money order — 
Need not be of full amount of rent in ar- 
rears, AIR 1978 Pat 292, Overruled 

(Nov) 242 C (FB) 
—S. 11-A — Striking of defence — 
Deposit of rent in court within time — 
When the deposit can be said to have 
been made (Sep) 177 
——5S, 13 (1) — See also Ibid, S. 11 (1) 
(d) (Nov) 242 C (FB) 
——5, 13 (1) — Tenant remitting rent by 
deducting money order charges from the 
amount of rent — No valid tender 

(Dec) 282 





Land Acquisition Act (1 of 1894), Ss. 4 & 
6 — Factors ta be considered in selecting 
land for acquisition (Apr) 49 
—S. 6 — See Ibid, S, 4 (Apr) 49 
——S. 9 (2) — Objections: under S, 9 (2) 
to valuation of land under acquisition — 
Can be made orally (Dec) 265 
5. 23 — Market value of orchard — 
Determination of (Nov) 225 A 


S. 23 — Determination of market 
value ——- Average sale rate of bona fide 
sale transactions of comparable lands ex- 
ecuted at time reasonably approximate te 
S. 4 notification is safe guide (Nov) 225B 
——Ss. 23, 24 ~~ Determination of market 
value — Potentiality of land is relevant 
consideration (Nov) 225 C 
——5, 24 —- See Ibid, S. 23 (Nov) 225 C 
Limitation Act (36 of 1963), S, 5 — See 
(1) Civil P, C. (1908), O, 22, R. 9 
(Jul) 143 E 
(2) Panchayats — Bihar Panchayat 
Election Rules (1959), R, 77 
(Sep) 183 
——S, 15 (1) — Applicability — Execu- 
tion not stayed in respect of property 
subsequently sought to be proceeded 
against — S. 15 (1) not attracted 
(Nov) 235 
——S, 29 (2) — See Panchayats — Bihar 
Panchayat Election Rules (1959), R. 77 
(Sep) 180 
—— Arts. 64-65 — Plaintiff obtained pos- 
session of land in pursuance of order of 
Collector (Jun) 113 A 
Arts, 64-65 — Adverse possession — 
Plea of, if can be raised for the first time 
in Court of last resort (Jun) 113 B 
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Limitation Act (contd.) 
Arts, 64-65 —- Adverse possession — 
Plea of title by adverse possession need 
not be specifically pleaded (Jun) 113 C 
Art. 134 — Auction sale when be- 
comes absolute —- Determination of 
(Feb) 22 
Art. 136 — Period for execution of 
decree — Appeal in suit against claim 
case made during execution — Effect on 
limitation (Dec) 280 


Negotiable Instruments Act (26 of 1881), 
©, £18 (a) — Consideration mentioned in 
handnote disproved —- Handnote is not 
anvalidated when, another consideration 
is proved to exist (Dec) 277 











PANCHAYATS 


-——Bihar Panchayat Election Rules (1959), 
Rr. 17, 18 — See Panchayats —- Bihar 
Panchayat Raj Act (1947), S. 31 








(Oct) 208 B 

R, 23 (4) — See Constitution of India, 
Art, 226 (Feb) 20 
R. 27 — See Constitution of India, 
Art, 226 (Feb) 20 





R. 31 (1) — See Panchayats — Bihar 
Panchayat Raj Act (1947), S. 31 

(Oct) 208 C 
——R, 72 — See Ibid, R. 77 (Sep) 180 
——Rr. 77, 72 — Election petition — Fil- 
ing of — Delay — Election Tribunal not 
‘competent to condone — S, 5 of Limita- 
tion Act not attracted (Sep) 180 


—Bihar Panchayat Raj Act (7 of 1948), 
S, 31 and Bihar Panchayat Election Rules 
(1959), Rr. 18 and 17 — Programme 
‘should mention the posts for which elec- 
‘tion is proposed — Breach of provision 
held did not, however, prejudice the 
‘voters ; 
—Bihar Panchayat Samities & Zila Pari- 
‘shads Act (6 of 1962), S. 5 (v) (d) (as 
amended by Ordinance 117 of 1978) read 
‘with Annexures I and JI under cl. (d)— 
List of Backward classes and Backward 
‘minorities mentioned by State Govt. in 
the Annexures —- Mention of castes 
therein — Does not mean that lists are 
‘prepared on the basis of castes only and 
hence violative of Art. 15 (May) 81 A 
S. 5 (v) (d) (as amended by Ordin- 
ance 117 of 1978) read with Annexures I 
& IL under Cl. (d) — Classification with- 
in a class — Permissible (May) 81 C 
S. 81 Expln. — Election of Pramukh 
— Covered by R. 148 of the Rules — 
Rramukh is an executive under Sec. 81 
of the Act. (gun) 97 B 
., £980 Pat. Indexes/1(2) (4 pages) 








(Oct) 208 B,C- 


Panchayats (contd.) 
-~Bihar Panchayat Samities & Zila Pari- 
shads (Elections, Co-options & Elections 
Petitions) Rules (1963), R. 148 — See also 
(1) Constitution of India, Art. 226 
(Jun) 97 C 


(2) Panchayats — Bihar Panchayat 
Samities and Zila Parishads Act 


(1962), S. 81, Expln (Jun) 97 B 
———-R, 148 — Expression ‘under these 
Rules’ — Meaning (Jun) 97 A 





Railways Act (9 of 1890), S. 74 (3) — See 
Ibid, S, 76 (May) 93 
~——Ss. 76 and 74 (3) — Nature of Pro- 
visions — Provisions independent of each 
other. AIR 1972 Madh Pra 201 and AIR 
1972 Mad 454, Diss. from (May) 93 


Registration Act (16 of 1908), S. 17 — See 
T. P. Act (1882), S. 58 (Nov) 254 A 
Representation of the People Act (43 of 
1951) 
~——Ss. 81, 86-—-See Panchayats — Bihar 
Panchayat Election Rules (1959), R. 77 
(Sep) 180 
Societies Registration Act (21 of 1869), 
os. 3, 20 — Charitable purpose — Inter- 
pretation (Jul) 138 


Specific Relief Act. (47 of 1963) 

ome, J — Specific performance of con- 
tract of sale — Purchaser’s willingness 
to pay consideration is sufficient for 
maintainability of suit (Oct) 229 B 
———3, 37 — See Civil P., C. (1908), O. 39, 
R, 2 (Jun) 107 


TENANCY LAWS 


—-Bihar Consolidation of Holdings and 

Prevention of Fragmentation Act (22 of 

1956), 5. 2 (9) See Ibid, S. 4 (1) (© 
(May) 91 


m, 4 (C) — S. 54 of T. P. Act — Con- 
tract for sale of land does not of itself 
create any interest in or charge on such 
land — Suit for specific performance of 
such contract hence does not relate to 
any right or interest in land and thus 
does not get abated under S. 4 (c) 

(Feb) £8 


———§, 4 (c) — Abatement of suit — 
Could be abated even at the stage of ap- 
peal (May) 86 B 


——Ss, 4 (1) (c) and 2 (9) — Suit for ev- 
iction of tenant from house on home- 
stead — Not barred by reason of S. 4 (1) 
(c) (May) 91 


+ wets , 
wt i * d * 
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Tenancy Laws (contd.j 
—Bihar Land Reforms Act (30 of 1950), 
—Ss. 2 (k), 3, 4 — See Tenaney Laws 
— Bihar Waste Lands (Reclamation, 
Cultivation and Improvement) Aet (16 of 
1946), S. 3 (Apr) 61 
——S. 4 (g) — See Ibid, S. 6 (1) (c) 
(Aug) 186 
——S. ¢ (1) — See Tenancy Laws — 
Bihar Waste Lands (Reclamation, Cultiva- 
tion and Improvement) Act (16 of 1946), 
3. 3 (Apr) 61 
——Ss. 6 (1) (ð, 4 (gj, 14 — Agricultural 
land — Usufructuary mortgage — Morte 
gagee further creating sub-mortgage 
(Aug) 156 
——S_, 14 — See Ibid, S, 6 (1) (c) 
(Aug) 156 
—Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 11 — See Ibid, 
$., 15 (1) (Oct) 200 
Ss. 15 (1) and 11 — No final publi- 
eation under S. 11 (t) made in respect of 
surplus land -+ Notification under S. 15 
(1) cannot be issued (Oct) 200 
——S, 29 — Duty of Revenue Authori- 
ties in fixing oeiling area in respect of 
institution like Goshala (Apr) 69 B 
——S, 29 (v) — Bihar Lend Reforms 
(Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Rules (1963), 
Rules 8 and 9 -~ Notification fixing ceil- 
ing area for petitioner {a goshala) withe 
owt inquiry or giving petitioner an op- 
portunity of being keard — Not valid _ 
{Apr) 69 A 
—-§, 45-B — Reopening of the case — 
Parties must be heard — Order must be 
a speaking order (Dec) 286 


—Bihar Land fBeferms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Rules (1963), R. 8 — See Tenancy 
Laws — Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of Sur- 
plus Land) Act (12 of 1962), S. 29 (v) 

(Apr) 69 A 
——R. 9 — See (Apr) 69 A, B 








Torts — Malicious prosecution — Re- 
quirements — Malice and absence of rea- 
sonable and probable cause must be 
established (Dec) 267 A 


Terts (eontd.) 
— Suit for malicious prosecution — Con- 
ditions precedent (Dec) 267 B 
Trade and Merchandise Marks Act (48 of 
(1958), S. 106 — See Civil P, C. (19038), 
O. 39, R. 2 (Jun) 137 
Transfer of Property Act (4 of 1882), 
S. 54 — See Ibid, S. 58 (Nav) 254 A 
D, 54 a See 

(1) Contract Act (1872), S. 23 

(Oct) 220 & 
<2) Tenancy Laws — Bihar Consolida- 


tion of Holdings Prevention oi 
Fragmentation Act (22 of 1956), 
S. 4 (c) (Feb) 48 


OS, 58, 54, 60 — Joint family proper- 
ty mortgaged — Allotment of mortgaged 
property to one coparcener in oral parti- 
tion «— Valid (Nov) 254 A 
9, 59-A — See Debt Laws — Bihar 
Money Lenders Act (1975), S. 12 

(Sep) 163 B (WR 
————, 60 — See Ibid, S. 58 (Nov) 254 A 
mm}, 108 (p) — See also Houses and 
Rents — Bihar Buildings (Lease, Reni 
and Eviction) Control Act {3 of 1947), 
S5, 11 (a) (Jun) 120 A 


me}, 108 (p) — Permanent structure — 
Test to determine (Jun) 120 B 
Wakf Act (28 of 1954), Ss. 1 and 5Y (3) — 
Act made applicable to Bihar since 12-4- 
73 — Title suit against Wakf Board de- 
creed — Dismissal of appeal and second 
appeal being beyond 12-4-1973 — Appl 
cation under S. 57 (8) challenging the 
decree would lie (Jul) 141 B 
mm, 57 (3) — See also Ibid, S. 1 

f (Jul 141 B 
9, 57 (3) — Second Appeal from Titte 
Suit against Wakf Board — High Cour? 
dismissing it in limine — Application un- 
der S. 57 (3) challengng the decree heid 
should be filed before the H. C 

6Jul) 144 A 

Words and Phrases — Charitable purpose 
—~- See Societies Registration Act (1860), 
S. 3 (Jul) 138 
—-Holiday — See Panchayats — Bihar 
Panchayat Election Rules (1959), R. 77 


(Sep) 189 
—- Malice” — See Torts — Malicious 
Prosecution (Dec) 267 A 


-Reasonable and Probable Cause” ~ 
See Torts — Malicious Prosecution 
(Dec) 267 


“i 
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AIR 1980 PATNA 1 
FULL BENCH 


"S. K. JHA, UDAY SINHA AND 
BIRENDRA PRASAD SINHA, JJ. 


* Amalendu Kumar, Petitioner v. The 


State of Bihar and others, Respon- 
dents. 
Civil Writ Jur. Case No. 566 of 


1979, D/- 7-5-1979. 


(A) Constitution of India, Art. 15 (1), 
(4) — Admission to Medical Colleges 
— Out of total reservation of 53% 
of seats 20% of seats reserved for 
girls — Reservation, not open to chal- 
lenge on ground of being in excess of 
50%. (Per Uday Sinha, J.) (Para 9) 


(B) Constitution of India, Arts. 15 
(1), (4) and 14 — Admission to Medical 
Colleges by competitive examination 
— Reduction of percentage of marks 
prescribed for Scheduled Castes and 
Tribes for passing examination, from 
45% to 40 per cent and subsequently 
to 35% on ground that seats reserved 
for Scheduled Castes and Tribes 
would remain unfilled — Both reduc- 
tions are violative of guarantee under 
Art, 51 (1). 

(Paras 12, 13, 16, 27, 29 & 30) 


(C) Constitution of India, Arts. 15 (1), 
(4), 14 and 46 — Admission to Medical 
Colleges by competitive examination — 
Reduction of percentage of marks 
prescribed for Scheduled Castes and 
Scheduled Tribes from 45% to 40 per 
be and subsequently to 35% — Vali- 
ity. i 


IW/IW/E419/79/SNV gills, 
1nen Net ji T A an m Ga Hin 


Per Uday Sinha and S. K. Jha, JJ: 
Where the State Government re- 
duced the percentage of marks, 
marks prescribed for Scheduled’ Castes 
and Tribes for passing the compe- 
titive examination held for the purpose 


of admission to Medical Colleges, by 
executive fiat, first from 45 per cent 
to 40 per cent and subsequently to 


35 per cent on the ground that seats 
reserved for Scheduled Castes and 
Tribes would remain unfilled, both re- 
ductions were invalid as violative of 
guarantee given under Art. 15 (1). In 
such a case, the State Government 
would be bound to fill the seats re- 
maining unfilled in the quota allotted 
to Scheduled Castes and Tribes from 
the category of general 
when the Govt, had undertaken to do 
so in its prospectus, Reduction of per- 
centage of marks could not be support- 
ed by pressing Art. 46 into service. 
(Paras 12, 23, 26 and 27} 


The object of all competitive exa- 
minations is to secure the best and 
and the most suitable candidates. This 
Objective can be fulfilled meither by 
leaving the Scheduled Castes and 
Scheduled Tribes to compete with 
other socially and educationally ad- 
vanced units. of society nor can it be 
achieved by completely doing away 
even with a minimum standard of pro- 
ficiency. But, it cannot also be said 
that in order to fulfil the objectives 
of Articles 15 (4) and 46 the require- 
ment of laying down minimum quali- 
fying standard. may be done away 
with. The object of selection for ad- 
mission to edticational institutions js 
to secure the best possible material. 


candidates . 
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This can merely be achieved by mak- 


ing proper rules in the matter of 
selection. It is thus obvious that 


requirement of minimum standard of 
proficiency is an essential condition for 


obtaining the dominant objective. 
Without specifying such minimum 
requirements the guarantee of Art. 


15 (1) of the Constitution would be 
illusory. Thus, it is apparent that the 
minimum qualifying marks for Sche- 
duled Castes and Scheduled Tribes 
cannot be zero or any dismally low 
figure. If it was so done, candidates 
admitted to the portals of Medical 
Colleges would not be able to pass out 
successfully at the final examination. 
That would lead to blockade in the 
matter of turning out doctors, a class 
of persons whose existence is essen- 
tial for human well being and exis- 
tence. If by some executive fiat such 
candidates, who are unable to pass 
out the final test are declared as hav- 
ing passed the M.B.B.S. course such 
quacks would be let loose on society 
with dangerous consequences. It is, 
therefore, imperative that Art. 15 (1) 
can be meaningful only if minimum 
standards of proficiency are laid down 
and followed in the matter of admis- 
sions to Medical Colleges. The minimum 
qualifying marks even in cases of 
reserved category applicants also must 
be such as would meet the require- 
ments of the dominant object. 

(Paras 12, 23) 


Article 46 only enjoins promotion 
with special care of the educational 
and economic interest of the weaker 
sections of the people, in particular, 
of the Scheduled Castes and the Sche- 
duled Tribes. It does not enjoin upon 
the State to sacrifice the Indian so- 
ciety as a whole for promoting the 
educational and economic interests of 
Scheduled Tribes and Scheduled 
Castes. Art. 46 does mot ignore the 
minimum primary need of our society. 
The conclusion is, therefore, inescap- 
able that the reductions in minimum 
qualifying marks in regard to Sche- 
duled Castes and Scheduled Tribes is 
arbitrary, not being based on any re- 
levant consideration. 

(Paras 14 and 23) 


Cases Referred: Chronological Paras 


AIR 1979 Pat 266 (FB) 9, 35 
AIR 1975 SC 563 12 
AIR 1972 SC 1375 12 
AIR 1971 SC 2308 -` 11 


AIR 1970 SC 35 12, 16 


A. LR. 
AIR 1968 SC 507 32 
AIR 1968 SC 1012 12 


AIR 1968 SC 1379 


12, 13, 32, 33 
AIR 1964 SC 179 9 


AIR 1963 SC 649 $, 30, 32 
AIR 1962 SC 36 32, 33 
ATR 1951 SC 226 7 

Prabha Shankar Mishra (Amicus 
Curiae), Bindeshwari Chaudhary and 


Bhagwan Singh, for Petitioner; Radha 
Raman, Addl. Advocate General, Ram 
Suresh Roy, Standing Counsel, No. 3 
S. M. Javed Anwar (Jr. Counsel to Addl. 
Advocate General) and Shri Prakash 
Roy (Jr. Counsel to Standing Counsel 
No. 3.), for Respondents. 


UDAY SINHA, J.:— By this applica- 
tion under Articles 226 and 227 of the 
Constitution the petitioner has prayed 
for quashing annexures 3 and 4. The ap- 
plication originally was for quashing an- 
nexure-3 only. While the application was 
pending admission, the State Govern- 
ment issued annexure-4 to the great 
prejudice of the petitioner. Prayer was, 
therefore, made for quashing annexure- 
4 as well. The petitioner has prayed 
for issuance of a writ of mandamus 
restraining the respondents from giving 
effect to Government orders contained 
in annexures-3 and 4, 


2. The petitioner is a candidate for 
admission to the first year Medical 
course, commonly known as M.B.B5S., 
in any of the severaf Medical Colleges 
in this State for the session 1978-79. 
In this State there are Universities 
located at Patna, Ranchi, Muzaffarpur, 
Bhagalpur, Gaya (Magadh) and Dar- 
bhanga (Mithila). The academic stan- 
dards and the examination results are 
anything but uniform. Previously ad- 
missions to medical colleges used to be 
done on the basis of marks obtained by 
candidates at the Intermediate Sci- 
ence Examinations and a candidate in 
any part of the State was entitled 
to seek admission in any of the several 
Medical Colleges. The disparity in the 
examination results posed a serious 
problem. The State Government, 
therefore, imtroduced a combined com- 
petitive Examination for selecting can- 
didates for admission into all Medical 
Colleges, thus reducing all the aspirants 
for admission to a common denomina~ 
tor. The State Government issued a 
prospectus (Annexure~-1) for admission 
to the Medical Classes for the session 
1978-79 laying down the criteria and 
conditions for admission to M.B.B.S. 


ed p" 
"“ ot 
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Course. The Colleges covered by this 
prospectus were the following :-— 
(1) Patna Medical College. 
(2) Darbhanga Medical College. 
(3) Rajendra Medical College, Ranchi. 
(4) Bhagalpur Medical College. 


(5) Mahatma Gandhi Memorial 
College, Jamshedpur. 

(6) Shri Krishna Medical College, 
Muzaffarpur. 


(7) Nalanda Medical College, Patna. 

(8) Magadh Medical College, Gaya. 

(9) Pataliputra Medical College Dhan- 

bad, and 
(10) Bihar Dental School 
Patna, Dental College. 

The prospectuses were issued by re- 
spondent No. 4 in the capacity of Con- 
vener of the Pre-Medical and Dental 
Test 1978. He also happened to be the 
Principal of Bhagalpur Medical College. 
The prospectus prescribed in paragraph 
1A a minimum = requirement of 50% 
marks in the competitive test in order 
to enable a candidate to be admitted 
to the Medical course. In case of Sche- 
duled Caste and Scheduled Tribes the 
minimum requirement was pegged at 
45%. This competitive examination was 
of one paper only. The subjects for ex- 
amination were Physics and Chemistry. 
40 marks each, Botany and Zoology, 20 
marks each. Im paragraph 6P it was laid 
down as follows:— 


Course, 


“Candidates will be selected for ad- 
mission strictly on the basis of merit 
(as given in A), subject to reservation 
of seats as per Government rules”. 

Paragraph 8 of the prospectus read 
as follows :— 


“8. The reservation of seats for ad- 
mission in different Medical Colleges 
of Bihar will be as follows :— 


(i) Scheduled Caste ~ 14% 
(ii) Scheduled Tribes -9% 
(iii) Backward -10% 
~ 33% 
Moreover in view of the requirement 
of Lady doctors 20 per cent of the 


seats will be earmarked for ladies. The 
calculation for above reserved and ear- 
marked seats will be done after deduct- 
ing seats already reserved for Govern- 
ment of India nominees, Self financing 
Nepalese students, TISCO Sri Lakshmi 
Narayan Trust, and Coal Mines Wel- 
fare Organisation etc.” 


The total number of seats to be fill- 
ed up are 670 out of which 38 seats 
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are allocated for Central Government? 
and other Bodies’ nominees, 57 seats are 
reserved for Scheduled Tribes, 83 
seats for Scheduled Castes and 63 for 
Backward classes and 127 seats were 
allotted for girls. In accordance with 
this procedure combined examination 
was held on the 16th July, 1978 as men- 
tioned in the prospectus. This happen- 
ed to be the 3rd Sunday of the month. 


3. The petitioner appeared at the 
combined examination and secured 
72.5% marks. A select list of students 
to be admitted was thereafter prepar- 
ed in accordance with Annexure-1. It 
was then discovered that only l1 stu- 
dents of the Scheduled Tribes and 35 
students of the Scheduled Castes had 
qualified for admission for the seats 
reserved for them. The result was that 
46 seats reserved for Scheduled Tribes 
and 53 seats for the Scheduled Castes 
remained unfilled. In accordance with 
Government policy, effective since 
October, 1976, contained in Annexure-2 
all the unfilled seats of the reserved 
quota were to be thrown open to can- 
didates in the general quota. Anne- 
xure-2 is still in force and has not 
been whittled down even a wee bit. If 
the admissions had taken place on the 
basis of Annexures-1 and 2, the peti- 
tioner as averred, would have been 
selected for admission. The Additional 
Director of Health Services, however, 
issued a directive on 8-1-1979 (Anne- 
xure~-3) to respondent No. 4, who hap- 
pened to be the Convener of the Pre- 
Medical and Dental ‘Training Course 
whereby it was laid down that the mini- 
mum qualifying marks for Harijans and 
Adivasis were to be 40%. Howsoever 
vague the expression “Harijan”? may be 
counsel for the parties have accepted 
that this expression referred to mem- 
bers of the Scheduled Castes. This reduc- 
tion of qualifying marks naturally put 
the chances of the petitioner being sele- 
ected in serious jeopardy. He, therefore 
filed the present application for quash- 
ing Annexure-3. Before the application 
could be admitted, which took place on 
27-2-1979, the Special Secretary in the 
Health Department issued another di- 
rective to respondent No. 4 which is 
Annexure-4 to this application. The 
petitioner, therefore, by a supple- 
mentary affidavit challenged the vali- 
dity of Annexure-4, as well. Paragraph 
4 of this Government Order is the only 
matter which concerns us in this appli- 
eation. That has been the subject of 


4 Pat, 


vigorous challenge on behalf of the peti- 
tioner. In paragraph 4 it was stated 
that by keeping in view that 40% mi- 
nimum qualifying marks was likely to 
result in several seats in the reserved 
quota remaining unfilled, the admis- 
sions in the reserved quota should he 
done of the basis of 35% minimum 
qualifying marks. If any seat remained 
vacant even on the basis of this reduc- 
ed qualifying mark they should be 
thrown open to candidates in the ge- 
neral quota. Since the validity of para- 
graph 4 of Annexure-4 has been seri- 
ously challenged. it is but meet that 
it should be quoted in extenso. It reads, 
as follows :— 


afea satfaaratat ar areata: 

Vo giaa sais at eaan dar waa & 
array ler afanta cara faa teat st 
armaa Bl eara A WaT ga 4 Tawa aan 
rais A ararat arate fear wry | Tay 
ara WY HT ao cart aa GTA Gah free arate 
met A oferearet ar amiga faar ara” 


This reduction of the minimum qua- 
lifying marks almost crippled the 
chances of the petitioner getting 
admitted to any of the Medical Colleges 
in this State. The petitioner being 
left with no other alternative, filed 
the present application for the reliefs 
mentioned earlier. 


4, Learned counse] appearing for the 
petitioner has contended that the re- 
duction of the minimum qualifying 
marks from 45% to 40% and thereafter 
to 35% was completely annihilative of 
his fundamental right guaranteed by 
Article 15 (1) of the Constitution which 
prohibits discrimination of any citizen 
on grounds only of religion, race, caste 
sex, etc. Learned counsel for the peti- 
tioner did not challenge the initial fix- 
ing of 45% as qualifying marks for 
Scheduled Castes, Scheduled Tri- 
bes. Although learned counsel for 
the petitioner did not accept the 
validity of lower qualifying marks 
for Scheduled Castes and Scheduled 
Tribes, but Annexure 1 which set out 
45% qualifying marks did not seriously 
affect the prospect of the petitioner 
gaining admission and, therefore, it was 
not considered necessary by him to 
challenge the validity of Annexure-l. 


5. Besides hearing Mr. Bindeshwari 
Chaudhary, counsel for the petitioner 
we have also had the benefit of the 
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A.I. R. 
submissions of Mr. Prabha , Shankar 
Mishra, Amicus Curiae. We are be- 


holden to Mr. Mishra for the assistance 
rendered to us. 


6. After the application had been 
heard for one full day on 12-4-1979, 
the State filed a supplementary coun- 
ter-affidavit on 16-4-1979, Since it was 
filed in the midst of the hearing in 
spite of objection of learned counsel for 
the petitioner and being contrary to 
the provisions of the Patna High Court 
Rules Chapter XXI-C Rule 6, we have 
refused to admit and look into the 


supplementary counter-affidavit. The 
Supplementary counter-affidavit could 
be seriously impeached on several 


counts, but it is not necessary to go 
into those aspects since we have re- 
fused to take notice of it. 


counsel for the peti- 
contended that reserva~ 
tion of seats in any educational insti- 
tution beyond 50% of the available 
seats was annihilative of the protection 
guaranteed under Article 15 (1) of the 
Constitution. Article 15 (1) prohibits 
the State from discriminating against 
any citizen on the ground of religion, 
race, caste, sex, place of birth or any 
of them. After the decision of the 
Supreme Court in the case of The 
State of Madras v. Smt. Champakam 
Dorairajan (AIR 1951 SC 226), clause 
4 was inserted and introduced by the 
Constitution (First Amendment) Act 
1951 to ensure that any special pro- 
vision made by the State ‘for the ad- 
vancement of any socially and educa- 
tionally backward classes of citizen or 
for the Scheduled Castes and Scheduled 
Tribes may not be vulnerable to attack 
before a Court of Law. The Power of 
the State to make special provisions for 
the advancement of any socially or 
educationally backward classes or citi- 
zen or for the Scheduled Castes and 
Scheduled Tribes was not challenged 
on behalf of the petitioner. All that was 
submitted on behalf of the petitioner 
was that while making such special 
provisions ‘the larger interest of the 
nation or society could not be com- 
pletely thrown to the winds for serv- 
ing the ends of a section of the society 
or the nation. The petitioner placed re- 
liance upon Articles 14, 15 (1) and 
Article 29 (2) to sustain his right to 
equality in the matter of admission to 


any of the Medical Colleges of Bihar, 


7. Learned 
tioner firstly 
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for Scheduled Tribes and Scheduled 


Castes, according to the petitioner, 
would be completely annihilative of 


the rights conferred upon a citizen by 
Article 15 (1) of the Constitution. 


8. Learned Additional Advocate 
General, on the other hand, endeavour- 
ed to sustain Amnexures-3 and 4 to the 
extent that they were under attack on 
the basis of the provisions under 
Articles 15 (4) and 46. Article 46 enjoins 
upon the State to promote with special 
care the educational and economic in- 
terest of the weaker section of the peo- 
ple and any member of the Scheduled 
Castes and Scheduled Tribes. Article 
46 being one of the directive principles 
of State policy, which has now been 
given a status of equality to, if not hig- 
her than, the fundamental rights, the 
submission was that Annexures-3 and 4 
being parts of the endeavour of the 
State Government to promote 
the educational. interest of Scheduled 
Castes and Scheduled Tribes, they were 
not vulnerable to attack on the ground 
that they contravened the fundamental 
rights enshrined in Article 15 (1). 
Learned Additional Advocate General 
secondly contended that the State could 
not be compelled to release unfilled 
Scheduled Castes and Scheduled Tribes 
seats if they are not filled up and, 
therefore, the petitioner has no cause 
of action in regard to unfilled seats. 
Learned Additional Advocate General 
thirdly contended that the relaxation 
in the qualifying marks for admission 
of Scheduled Castes and Scheduled 
Tribes candidates cannot adversely affect 
aspirants to the open general seats 
and, therefore, the petitioner has no 
right to present the present application. 
The submissions urged by counsel for 
the parties require serious _consideration 
which I shall do hereafter. 


9. Learned counsel for the petitioner 
firstly submitted that reservation of 
seats for castes or classes exceeding 
50%, as in the present case is violative 
of constitutional safeguard contained in 
Article 15 (1) of the Constitution. It 
was submitted that in this case 53% 
of the seats had been reserved for spe- 
cial classes and, therefore, they were 


liable to be struck down. The mathe- 
matical calculation of the reservation, 
according to the petitioner, was as 
follows: 
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(1) Scheduled castes -14% 
(2) Scheduled tribes -9% 
(3) Backward classes -10% 
(4) Girls 20% 
Total -53% 

Apparently Amnexure-1 appears to 


present the picture of reservation of 
Seats beyond 50%. According to Mr. 
Bindeshwari Chaudhary, the present 
case presented a picture contrary to 
the dicta in M. R. Balaji v. State of 
Mysore (AIR 1963 SC 649) approved 
in T. Devdasan’s case (AIR 1964 SC 
179 at p. 186). The fallacy, however, 
in this submission is that 20% seats 
for girls cannot be held to be a. reser- 
vation. It is only a source of allot- 
ment. The question relating to reserva- 
tion of seats for girls in Medical Colle- 
ges of Bihar was subject matter of con- 
sideration in Padmaraj Samarendra v. 
State of Bihar (C.W.J.C. No. 1753 and 
analogous cases of 1977) disposed of by 
a Full Bench of five Judges of this 
Court on 22-3-1978, (reported in AIR 
1979 Pat. 266). The majority consisting 
of S. Sarwar Ali, J. (as he then was), 
Madan Mohan Prasad and S., K. Jha, 
JJ. took the view that allotment of 25 
seats for girl students in the Medical 
Colleges of Bihar was mot a reserva- 
tion in strict sense of the term, but 
only an allotment of a source from 
which the seats had to be filled up. 
The majority view of the five Judges 
Bench is binding on this Full Bench 
comprised of three of us, That matter, 
therefore, is not open to challenge as 
on this date so far as this Court is con- 
cerned. The decision of the Full Bench 
besides being binding on this Bench, 
is also based on a review of the deci-~ 
sions of the Supreme Court. No deci- 
sion of the Supreme Court taking any 
contrary view was brought to our 
notice. The reservation of 20% seats 
having gone out of the reserved quota, 
it is manifest, that reservation in the 
matter of admission to Medical Col- 
leges has been made of only 33% of 
the seats. The ratio in Balaji’s case 
(supra) and T. Devdasan’s case (supra) 
in that behalf can be of mo avail to 
the petitioner. The challenge to the 
reservations on the ground of reserva- 
tion of more than 50% of the seats in 
the Medical Colleges in the State must, 
therefore, fall to the ground. 


10. The really hotly contested aspect 
of the matter is whether the State 
Government was entitled to reduce the 
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qualifying marks from 45% to 35%. 
Learned Additional Advocate-General 


did not dispute that laying down mini- 
mum qualifying marks has certain im- 
plications and is not an empty forma- 
lity. He frankly conceded that relaxation 
in the matter of qualifying marks to 
any arbitrary level of, say 5% or 10% 
would be annihilative of the equality 
clause enshrined in Article 15 (1) of the 
Constitution. The constitutional validity 
in such eventuality cannot be saved, 
conceded Additional Advocate-General 
despite the provisions contained in 
Articles 15 (4) and 46 of the Consti- 
tution. The concession, to be fair to 
learned Additional Advocate-General, 
is well merited. It was. however, con- 
tended by him that the relaxation in 
the qualifying marks was not as absurd 
as suggested. The provision in fact is 
of reduction of the qualifying marks to 
35% of the total marks and, therefore, 
the reduction was a measure aimed at 
advancement of Scheduled Castes and 
Scheduled Tribes and had the protec- 
tion of Articles 15 (4) and 46. 

11. It cannot be denied, and has 
not been denied by counsel for the 
petitioner and Mr. Prabha Shankar 
Mishra, that it is permissible, nay, desi- 
rable, for the State, to take effective 
steps for advancement of Scheduled 
Castes and Scheduled Tribes in the 
matter of education besides ameliorat- 
ing their economic condition. Such a 
step would be conducive to the well 
being of the weaker section of the so- 
ciety and the socially and educationally 
backward classes without which the 
nation as a whole cannot prosper and 
bring out its best. In a society as ours 
where real and substantial equality has 
been the greatest casualty, there must 
be reservation in the matter of educa- 
tion for Scheduled Tribes and Schedul- 
ed Castes. The malady of exploitation of 
the down-trodden has found a niche 
in our Indian society for ages, if not a 
millennium. I+ would, therefore, be 
rash to expect that the malady can be 
cured overnight. It is bound to take 
time and yet the nation has got te 
survive and go on progressing for who 
lives if the nation goes asunder. 
A synthesis, therefore, has to be 
struck between the immediate needs 
of the society and the long 
term needs of the society. 
The immediate need is of getting 
best doctors by admitting the best 
possible candidates to our Medical 
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Colleges and yet the Scheduled Castes 
and Scheduled Tribes have got to be 
brought at par with other classes of 
society, who are, more fortunate and 
better placed. In regard to these con- 
flicting claims the words of Hegde, J 
in A. Periakaruppan y. State of Tamil 
Nadu, (AIR 1971 SC 2303) in para- 
graph 22 are apposite and deserve 
quoting : 


“Undoubtedly we should not forgef 
that it is against the immediate in- 
terest of the Nation to exclude from 
the portals of our medical colleges 
qualified and competent students but 
then the immediate advantages of the 
Nation have to be harmonised with its 
long range interests”. 


The two interests of the society can 
be synthesized by providing a reason- 
able lower minimum qualifying marks 
for admission to educational institu- 
fions for Scheduled Castes and Sche- 
duled Tribes than for others. It is, 
therefore, manifest that reservation is 
permissible without completely doing 


away with minimum requisite stan- 
dards of proficiency. 
12. In the State of Andhra Pradesh 


v. U. S. V. Balaram (AIR 1972 SC 1375) 
it was observed as follows :— 

“It is not necessary for us to refer 
to the various decisions laying down 
the contents of Article 14. Suffice it 
to say that it does not forbid reason- 


able classification. In order to pass 
the test of permissible classification, 
two conditions must be fulfilled: 


(1) The classification is founded on an 
intelligible differentia which distin- 
guished persons or things that are 
grouped together from those left out 
of the group, and (2) the differentia 
must have a rational relation to the 
object sought to be achieved”, 

In regard to the object sought to be 
achieved by competitive examination 
Wanchoo, C. J. in the case of Rajend- 
ran v. State of Madras (AIR 1968 SC 
1012) observed that considering the fact 
that there is a large number of can- 
didates than seats available, selection 
has got to be made and the object of 
selection can only be to secure the 
best possible material for admission 
to colleges subject to the provisions 
for socially and educationally back- 
ward classes, 


In the case of State of Andhra Pra- 
desh v. P. Sagar (AIR 1968 SC 1379) 
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Mr. Justice Shah observed as fol- 
lows :-—~ 


“By Clause (4) a special provision for 
the advancement of any socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and 
Scheduled Tribes is outside the pur- 
view of Clause (1). But clause (4) is an 
exception to clause (1). Being an ex- 
ception, it cannot be extended so as in 
effect to destroy the guarantee of 
Clause (1). The Parliament has by en- 
acting clause (4) attempted to balance 
as against the right of equality 
of citizens the special necessities 
of the weaker sections of the peo- 
ple by allowing a provision to be 
made for their advancement. In order 
that effect may be given to Clause (4), 
it must appear that the beneficiaries 
of the special provision are classes 
which are backward socially and edu- 
cationally and they are other than the 
Scheduled Castes and Scheduled Tri- 
bes, and that the provision made is 
for their advancement. Reservation 
may be adopted to advance the in- 
terests of weaker sections of society, 
but in doing so, care must be taken 
to see that deserving and qualified 
candidates are not excluded from ad- 
mission to higher educational institu- 
tions.” 


Reiterating the views in Rajendran’s 
case (Supra), -it was stated in Ku 
Chitra Ghosh v. Union of India (AIR 
1970 SC 35) at para 10 that the object 
of selection for admission is to secure 
the best possible material. 


And lastly, A. N. Ray, C. J. 
observed in State of Uttar Pradesh v. 
Pradip Tandon (AIR 1975 SC 563) at 
para 28 that educational institutions 
should attract the best talents. 


The pronouncements of the Supreme 
Court leave no manner of doubt that 
the object of all competitive examina- 
tions is to secure the best and the most 
suitable candidates. This objective can 
be fulfilled neither by leaving the Sche- 
‘duled Castes and Scheduled Tribes to 
compete with other socially and educa- 
tionally advanced Units of society nor 
can it be achieved by completely doing 
away even with a minimum standard 
of proficiency. No authority has been 
cited on behalf of the State laying 
down that in order to fulfil the objec- 
tives of Articles 15 (4) and 46 the re- 
quirement of laying down minimum 
qualifying standard may be done 


also ` 
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away with. It was observed in Ku. 
Chitra Ghosh v. Union of India (AIR 
1970 SC 35) in para. 10 that the mair 
purpose of admission to a Medical 
College is to impart education in the 
theory and practice of medicine. In 
P. Rajendran v. State of Madras (AIR 
1968 SC 1012) also it was stated that 
the object of selection for admission to 
educational institutions {in that case 
again it was the Medical College) is 
to secure the best possible material. 
This according to their Lordships 
can surely be achieved by making 
proper rules in the matter of selec- 
tion. It is thus obvious that require- 
ment of minimum standard of pro- 
ficiency is an essential condition for 
obtaining the dominant objective. 
Without. specifying such minimum re- 
quirements the guarantee of Article 15 
(1) of the Constitution would be illu- 
sory. That the guarantee is not illu- 
sory also follows from the concessicn 
of learned Additional Advocate-Gene- 
ral that the minimum qualifying 
marks for Scheduled Castes and Sche- 
duled Tribes cannot be zero or any 
dismally low figure. If it was so done, 
candidates admitted to the portals of 
Medical Colleges would not be able to 
pass out successfully at the final ex- 
amination. That would lead to bloc 
kade in the matter of turning out doc- 
tors, a class of persons whose exis- 
tence is essential for human well being 
and existence. If by some executive 
fiat such candidates, who are unable 
to pass out the final test are declared 
as having passed the M.B.B.S. course, 
such quacks would be let loose on 
society with dangerous consequences. 
It is, therefore, imperative that Arti- 
cle 15 (1) can be meaningful only if 
minimum standards of proficiency are 
laid down and followed in the matter 
of admissions to Medical Colleges. 
The minimum qualifying marks even 
in cases of reserved category appli- 
cants also must be such as would meet 
the requirements of the dominant ob- 
ject. 


13. Question arises, is it for the 
State Government to lay down mini- 
mum standards -of proficiency or for 
this Court. This Court is certainly 
not competent to lay down the level 
of proficiency, but it is certainly 
open to this Court to see that the 
State has considered and taken note of 
relevant considerations in the matter 
of fixing minimum qualifying marks. 
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It was incumbeni 
bring materials cn record indicating 
that 35% qualifying marks for Sche- 
duled Castes and Scheduled Tribes 
would also foot the bill in the matter 
of admission to Medical Colleges. No 
such material has been produced by 
the State before us. We do not know 
by what processes the State Govern- 
ment fixed obtaining of 35% marks as 
satisfactory for Scheduled Castes and 
Tribes candidates. The bureaucrats 
and politicians are least suited to give 
a verdict in this behalf. The most 
competent persons to lay down stan- 
dards in regard to medical education 
and in regard to selection of students 
can only be a team of Medical Ex- 
perts. The Medical Council of India 
made some recommendations in re- 
gard to selection of students for ad- 
mission to the Medical Colleges. It 
recommended as follows :-— ' 


“TI, Selection of Students. 
The selection of students to a me- 
dical college should be based solely 


on merit of the candidate and for de- 
termination of merit, the following 
criteria be adopted uniformly through- 
out the country :— 

(a) In State, having only one Me- 
dical college and one University/Board/ 
Examining Body conducting the qua- 
lifying examination, the marks obtain- 
ed at such qualifying examination be 
taken into consideration. 

(b) In States, having more than one 
University/Board/Examiming body con- 
ducting the qualifying examination (or 
where there are more than one medi- 
cal college under the administrative 
control of one authority), a competi- 
tive entrance examination should be 
held so as to achieve a uniform eva- 
luation due to the variation in the 
standard qualifying examinations con- 
ducted by different agencies. 

(c) Where there are more than one 
college in a State and only one Univer- 
sity/Board conducting the qualifying ex- 
amination then a joint selection board 
be constituted for all the colleges. 


(d) A competitive entrance ex- 
amination is absolutely necessary in 
the case of institutions of all India 
character. 

(e) To be eligible for competitive 
entrance examination candidates must 
have passed any of the qualifying 
examinations as enumerated under the 
head-note' "Admission to Medical 
Course”, 
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Provided that a candidate who has 
appeared in a qualifying examination, 
the result of which has not been de- 
clared, may be provisionally allowed 
to take up the competitive entrance 
examination and in case of his selec- 
tion for admission to medical course, 
he shall not be admitted thereto un- 
less in the meanwhile he has passed 
the qualifying examination : 


Provided also that a candidate for 
admission to the medical course must 
have obtained not less than 50% of 
the total marks in science subjects 
taken together (i) at the qualifying 
examination or at a higher examina- 
tion in the case of medical colleges 
where the admissions are made on the 
basis of marks obtained at these ex- 
aminations or (ii) 50% of the total 
marks in science subjects taken to- 
gether at the competitive entrance ex- 
amination where such examinations 
are held for selection: 


Provided that a candidate belonging 
to the Scheduled Caste or Scheduled 
Tribes may be given relaxation of 5% 
the minimum marks required for ad- 
mission. 


The authorities (State Govts. and 
Universities) should arrange special 
coaching classes for Scheduled Castes/ 
Scheduled Tribes candidates before the 
qualifying competitive examination to 
enable them to come up to the proper 
standard for admission to the Medical 
course, 


(f) Weightage on a graded scale 
may be given for N. C. C. training and 
for participation in sports/athletics 
during the course of training for the 
qualifying examination. 


Note — A total of up to 5% weigh- 
tage can be given for category above 
to candidates who are otherwise eligi- 
ble for admission to the medical 
course on the basis of marks secured 
in the qualifying examination.” 

It will be seen from the above that 
the body of wise men in the matter 
of medical education were cognisant 
of the requirement of making relaxa- 
tion in the matter of admission of 
Scheduled Castes and Scheduled Tribes 
and, therefore, a relaxation of 5% in 
the minimum marks required for ad- 
mission was recommended. These re- 
commendations may not have statutory 
force and yet it cannot be denied that 
that is the view of persons, who can 
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be called experts in the matter of 
medical education. They are delibera- 
tions of persons eminent in their field 
and are eminently suited tə give a 
verdict in regard to the minimum stan- 
dard of proficiency required of Sche- 
duled Caste and Scheduled Tribe can- 
The State Government also 
in the prospectus issued (Annexure 1) 
laid down the same conditions as re- 
commended by the Indian Medical 
Council. If the State Government had 
fixed 35% as the minimum qualifying 
marks on the basis of technical advice 
of experts in the field of medicines, 
the relaxation could have carried some 
sense, but no step was taken in this 
behalf by the State Government. No 
reason has been assigned in Annexure- 
8 for taking the extraordinary step 
of reducing the minimum qualifying 
marks for Scheduled Castes and Sche- 
duled Tribes candidates from 45% to 
40%. Annexure 4 makes matters 
worse. The rationale for reducing the 
minimum qualifying marks from 45% 
to 35% mentioned therein is that seats 


reserved for Scheduled Castes and 
Scheduled Tribes would remain un- 
filled if the qualifying marks were 


pegged at 40%. It is thus obvious the 
downgrading of minimum proficiency 
marks was done on extraneous con- 
siderations. The ground mentioned in 
Annexure 4 for the drastic reduction 
was not germane to the dominant ob- 
ject. In the absence of any expert 
body’s opinion that students securing 
35% qualifying marks could also pass 
out as doctors much less who could 
be useful to society, it is difficult to 
hold that the State Government acted 
upon an intelligible rationale in the 
matter of obtaining the objectives of 
finding out the most suitable can- 
didates for turning out doctors con- 
sistent with the advancements of soci- 
ally and educationally backward clas- 
ses. The reduction of qualifying marks 
to 35% has no relevance to the pri- 
mary object of securing the best pos- 
sible candidates consistent with the 
objective of making provision for the 
advancement of Scheduled Castes and 
Scheduled ‘Tribes. The reductions 
certainly seek to confer certain pri- 
vileges upon Scheduled Castes and 
Scheduled Tribes, but it completely 
ignores the other intelligible differen- 
tia of securing a minimum standard 


of efficiency. Such a step severely 
militates against the guarantee pro- 
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15 (1) of the Con- 
stitution. Clause (4) of Article 15 
being an exception to Clause (1) it 
cannot be extended so as im effect to 
destroy the guarantee of Clause (I). 
That is what was observed in the case 
of P. Sagar (Supra). If the offending 
parts of Annexures 3 and 4 are per- 
mitted to retain their existence, the 
right of equality guaranteed to the 
petitioner by Article 15 (1) will be 
rendered completely nugatory. 

14. Article 46 of the Constitution 
on which reliance was placed by 
learned Additional Advocate General 
can be of no assistance. Article 46 only 
enjoins promotion with special care of 
the educational and economic interests 
of the weaker sections of the people, 
in particular, of Scheduled Castes and 
the Scheduled Tribes. It does not en- 
join upon the State to sacrifice the 
Indian society as a whole for pro- 
moting the educational and eronomic 
interests of Scheduled Tribes and 
Scheduled Castes. Article 46 does 
not ignore the minimum primary need 
of our society. The conclusion is, 
therefore, inescapable that the mini- 
mum qualifying marks laid down in 
Annexures 3 and 4 in regard to Sche- 
duled Castes and Scheduled Tribes is 
arbitrary, not being based on any re- 
levant consideration. They must. 
therefore, be struck down. 


15. Before parting with the ques- 
tion relating to fixation of minimum 
qualifying marks, it is essential to 
take note of a submission urged on 
behalf of the State. It was urged by 
the learned Additional Advocate Gene- 
ral that the Supreme Court had per- 
mitted reservation up to 50%. The 
State Government had fixed 45% as 
the minimum qualifying marks for 
Scheduled Castes and Scheduled Tribes. 
50% of that minimum qualifying 
marks would be 22.5%. Therefore, it 
was open to the State Government to 
fix the minimum qualifying marks for 
Scheduled Castes and Scheduled Tri- 
bes even at 22.5% of the total marks. 
Thus the fixation of 35% marks was 
not contrary to the dicta of the Sup- 
reme Court. This submission cannot 
be taken seriously. The 50% laid 
down by the Supreme Court was in 
regard to reservation and not in re- 
gard to relaxation of minimum qua- 
lifying standard. The submission urg- 
ed in this behalf has, therefore, only 
to be stated to be rejected. 


vided in Article 
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16. As stated earlier, the leamed 
Additional Advocate General also sub- 
mitted that even if the seats declared 
to be reserved by Annexure 1 were 
not filled by Scheduled Castes and 
Scheduled Tribes candidates, the State 


Government could not be compelled 
to release them for being filled by 
open or general category candidates. 


Reliance was placed in this behalf on 
Ku. Chitra Ghosh v. Union of India 
(ATR 1970 SC 35) where it was ob- 
served in para 12 that the Central 


Government was under no obligation 
to release the reserved seats to the 
general category of students. The 


observations of the Supreme Court in 
Ku. Chitra Ghosh’s case (Supra) de- 


cided on a different set of circum- 
stances, can be of no avail to the 
State. In the instan case, the State 


Government categorically and express- 
ly took a decision that the unfilled re- 
served seats would be filled by can- 
didates in the general category. This 
decision is incorporated in Amnexure~-2 
and has not been cancelled or with- 
drawn. On the contrary it has been 
re-inforced in Annexure 4 in para- 
graph 4. It is, therefore, idle to con- 
tend that the State Government can- 
not be compelled to release unfilled 
reserved seats to be filled by general 
category candidates. The reliatice on 
the observation of the Supreme Court 
in Ku. Chitra Ghosh’s case (Supra) is, 
therefore, misconceived. In the in- 
stant case, it is zhe accepted policy of 
the State Government that unfilled 
seats would be filled by general cate- 
gory students. Not to follow such a 
policy would be ‘mischievous and anti 
people. Throwing them open to be 
filled up by general category candi- 
dates would be consistent with the 
larger interest of the society. This 
submission urged by the learned Ad- 
ditional Advocate General, therefore, 
must be rejected as unsound. There is no 
question of compelling Government to 
grant concession. It is the case of 
compelling Government to act accord- 
ing to the policy laid down by itself 
which has clothed the petitioner with 
certain expectations. 


17. Lastly, the learned Additional 
Advocate General contended that re- 
laxation in minimum qualifying marks 
had been done by Annexures 3 and 4 
in the matter of Scheduled Castes and 


Scheduled ‘Tribes. It did mot affect 
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tħe petitioner adversely and, there- 
fore, he could not make a grievance of 
the relaxation. This submission igno- 
res the prospect of the petitioner being 
admitted to a reserved seats remaining 
unfilled. Although he had secured 
72.5% marks he has no chance of being 
admitted if annexures 3 and 4 continue 
to hold the field. The relaxations, there- 
fore, vitally affect the chances, and 
thus the civil right of the petitioner 
being, admitted to any of the several 
Medical Colleges. 


18. Having considered all aspects of 
the matter, I am of the view that An- 
nexures 3 and 4 in so far as they have 
arbitrarily reduced the minimum qua- 
lifying standards in regard to Sche- 
duled Castes and Scheduled Tribes are 
violative of Article 15 (1) read with 
Article 14 of the Constitution. Such a 
course cannot be protected by the pro- 
visions of Article 15 (4) or Article 46 
of the Constitution. They must, there- 
fore, be struck down in so far as they 
prescribe 40% and 35% as the mini- 
mum qualifying marks for admission 
to Medical Colleges. 


~ 


19. Learned counsel for the peti- 
tioner attempted to challenge the 
creation of five extra seats in Patna 
Medical College, Darbhanga Medical 
College, Ranchi Medical College and 
Jamshedpur Medical College for such 
candidates, as had suffered in agitation 
(which probably refers to the agita- 
tion from 1974 to 1977). It was sub- 
mitted that there was no rationale for 
reserving seats for candidates, who 
had taken part in the agitation during 
the emergency loosely known as 
‘J. P. Movement’. This aspect of the 
matter may be vulnerable to serious 
attack, but it has not been challenged 
in this writ application. Not a word 
has been mentioned, challenging reser- 
vation of 20 seats in the four medical 
institutions for sufferers during the 
agitation of 1974 to 1977. I, therefore, 
do not consider it necessary to con- 
sider this aspect of the matter. I 
would leave this matter open for being 
decided in a properly constituted ap- 
plication at any subsequent stage. 


20. After the hearing had concluded 
on 17-4-1979, we had passed an order: 
partially allowing this application. The 
above are the reasons for the order 
passed by us. 
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21. For the reasons, stated above, 
the application is allowed in part. An- 
nexures-3 and 4 issued by the Addi- 
tional Director, Health Services and 
Special Secretary (Health), Shri B. K. 
Dubey, respectively reducing the mini- 
mum qualifying marks for Scheduled 
Castes and Scheduled Tribes are here- 
by quashed. The authorities will now 
be free to admit students to Medical 
Colleges in accordance with Annex- 
ure-1. In the circumstances of the case, 
there will be no order as to costs. 


S. K. JHA, J: 22. On i?th April 
°1979 when the hearing was concluded 
in the Court, we had cordially and 
unanimously arrived at the conclu- 
sion that the orders as contained in an- 
nexure 3 lowering down the minimum 
qualifying marks from 45 to 40 per 
cent, in case of Scheduled Castes/Tribes 
candidates and in annexure 4 further 
lowering down the minimum qualify- 
ing marks in their case from 40% to 
35% were unconstitutional and invalid. 
Accordingly we had pronounced the 
operative part of the judgment in open 
Court on that very date striking down 
the validity of, and quashing, the or- 
ders of the relevant respondents as 
contained in anmexures 3 and 4. We 
had accordingly allowed the writ appli- 
cation to that limited extent and had 
said that reasons shall follow. 


23. The reasons have been set out in 
the judgments of my learned brethren 
Uday Sinha and Birendra Prasad Sinha, 
JJ.. whose judgments I have had the 
advantage of reading I fully concur 
in what has been said specially by 
Uday Sinha, J., in his judgment. 


24. (The simultaneous operation of 
clauses (1) and (4) of Article 15 in the 
light of the provisions of Articles 14, 
29 and 46 of the Constitution of India 
should not and was indeed not contem- 
plated to lead to serious friction. No 
one can doubt the laudable object and 
wisdom of our Constitution makers in 
engrafting the provisions of Art. 15 (4) 
as an exception to the general rule of 
non-discrimination as laid down in Art. 
15 (1) read with Article 14 of the Con- 
stitution. No one can deny that the 
necessity of the society as a whole is 
served by promoting the advancement 


of the weaker elements contemplated 
in Article 15 (4). Yet no one can deny 
that it would be highly unreasonable 


to assume that in engrafting Article 
15 (4) the Constitution makers intend- 
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ed to provide that where the advance- 
ment of the socially and educationally 
backward classes and the members of 
the Scheduled Castes and Tribes was 
concerned, the fundamental rights of 
citizens constituting the rest of the so- 
ciety should be completely and abso- 
lutely ignored. The interest of weaker 
sections of the society, which, it has 
been well said, is a first charge on the 
States and Centre has to be adjusted 
with the interest of the community as 
a whole. This ‘contemporaneity of the 
non-contemporaneous elements in our 
Social set up, as the sociologists would 
call it, impels me to say a few words 
of my own.) 


25. Although the realisation of 
these mnon-contemporaneous elements 
in social life by the framers of our 
Constitution propelled them to incor- 
porate such provisions in our Constitu- 
tion in many spheres of social and in- 
tellectual life with very little friction 
contemplated, there may still be situa- 
tions in which the application of the 
constitutional protective or enabling 
provisions, such as Article 15 (4), to 
these non-contemporaneous elements 
may lead tọ a catastrophe. (The in- 
stant case is but an instance of the ex- 
ecutive branch of the State Govern- 
ment wielding the weapon of this pro- 
tective or enabling provision in the 
guise of making available the so-called 
adequate opportunity for the well- 
merited socially and educationally back- 
ward classes, Scheduled Castes, Tribes 
candidate, for admission to the higher 
medical education courses in the in- 
stitutions of the State at the peril of 
the national heaith and hygiene.) 


26 (Neither the nature nor the 
function of a planned social system 
demands the sacrifice of the real liber- 
ties of the community as a whole. Rea- 
lism prevents one from prophesying a 
Utopian future. It must, however, be 
said in all seriousness that there is 
only a chance that States with deep- 
rooted democratic traditions will be 
enthusiastic enough to revitalise their 
historical experiences to meet the new 
situation. And, if we are to direct the 
social forces effectively, we must not 
remain absorbed in the continued pur- 
suit of short-run interests. The only 
serious attack in the instant case was 
directed to the unconstitutionality and 
invalidity of the impugned portions 
of the orders as contained in annexures 
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3 and 4, by which the minimum qua- 
lifying marks in the case of Scheduled 
Castes/Tribes candidates were first re- 
duced from 45% to 40% (by annex- 
ure 3) and then further down to 35% 
(by annexure 4). As can he gathered 
from the judgments of my learned 
brethren, the minimum qualifying marks 
to be obtained by the so-called general 
category candidates at the competitive 
tests to be held for admission to me- 
dical courses in the medical institutions 
of the State was laid down at 50 per 
cent while a relaxation of 5 per cent 
was prescribed for candidates belong- 
ing to Scheduled Castes and Scheduled 
Tribes. In other words, where the mi- 
nimum qualifying marks for admission 
in the case of general candidates to 
these medical courses was fixed at 50 
per cent in combined competitive exa- 
minations to be held for the purpose, 
45 per cent as the minimum qualify- 
ing marks was felt sufficient for the 
protection or development of the wea- 
ker sections like Scheduled Castes/Tri- 
bes candidates. This was in consonance 
with the recommendations of that ex- 
pert body of medical professionals who 
constitute the Medical Council of India. 
I am not much concerned about the 
statutory force or effect of such recom- 
mendations. It is sufficient for me to 
take it that keeping in view the deve- 
lopment, advancement and protection 
of the Scheduled Castes and Scheduled 
Tribes candidates a maximum relaxa- 
tion of 5 per cent in the minimum qua- 
lifying marks for admission to this spe- 
cialised and higher technical education 
was all that was recommended. Such 
a recommendation was accepted by the 
State . Government while issuing the 
prospectus in the instant academic ses- 
sion as also in the numerous preced- 
ing academic sessions inviting applica- 
tions for admission to such institutions 
imparting medical education. As has 
also been noticed in the judgment of 
my learned brother Uday Sinha, J. 


even such a relaxation in the recom- 
mendation of the expert body was 
conditioned by special coaching ar- 


rangements for weaker elements so as 
to bring them up to the minimum stan- 
dard of proficiency required of an or- 
dinary and average medical student. 
It may equally well have been noticed 
that although on paper 50 per cent 
was fixed as minimum qualifying marks 


for general category candidates, such 
candidates have never, so far, as was 
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admitted on all hands in course of ar- 
gument, been imducted into the folds 
of the medical students who had, at 
any point of time, secured less than 
70 per cent of the total marks. A glar- 
ing instance is that of the petitioner in 
the instant case who having secured 
72.5 per cent marks at the competitive 
examination is still lying in the lurch 
for being admitted against the vacancies 
to remain unfilled up out of the 
seats reserved for the weaker sections 
as contemplated by Article 15 (4). I do 
not concern myself with the argument 
of the learned Additional Advocate- 
General in this case that the Court 
could not and should not compel the 
Government to admit general category 
candidates against the unfilled up seats 
reserved for the weaker sections. That 
question is wholly academic in so far 
as the present case is concerned because 
admittedly for long before the aca- 
demic session with which we are con- 
cerned the State Government expressly 
proclaimed and has been adhering, even 
till this date, to its decision that any 
unfilled up seats reserved for the 
weaker section shall be available for 
distribution amongst the meritorious 
candidates of the general category. 
Such an express decision of the State 
Government finds support from the 
order/direction as contained in annex- 
ure 2 as also the latest direction as con- 
tained in the impugned annexure 4. We 
are, therefore, not haunted in the pre- 
sent case by any impression of what 
may result in a glut of non-deserving 
weaker sections filling up these reserv- 
ed seats by their being carried over 
from year to year. Suffice it to say, 
then, that the question posed before us 
has to be judged purely in the light 
of reasonableness of the reduction of 
the minimum qualifying marks in the 
case of Scheduled Castes/Tribes candi- 
dates from 45 per cent as initially pre- 
scribed to its being scaled down to 40 
per cent and subsequently to 35 per 
cent. Indeed, the learmed Additional 
Advocate-General contended that even 
if the State Government or the com- 
petent authorities choose in their dis- 
cretion to reduce or scale down such 
minimum qualifying marks even up to 
224 per cent, it would still remain pro- 
tected as it would be in conformity with 
the reservation for such weaker section 
to the extent of 50 per cent of the 


total seats. available as has been av- 
proved by some of the decisions of the 
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Supreme Court. This argument has 
well been noticed in the judgments 
of my learned brethren to be merely 
rejected. 


27. No one doubts that the provisions 
of Article 15 (4) having been engraft- 
ed as an exception to the general con- 
stitutional requirement of Article 15 (1) 
must satisfy the test In any given case 
of reasonableness — a rationale to be ac- 
cepted by the civilized society on the 
basis of an intelligible and reasonable 
differentia. The rules for selection for 
the purpose of admission which the 
authorities can make must have a rea- 
sonable nexus with the object in view. 
That is the settled law and an un- 
exceptionable view. When a law or 2 
State action is challenged as offend- 
ing against the equal guarantee clauses 
in the Constitution, the first duty of 
the Court is to examine the purpose of 
the policy of the law and the action 
impunged and then, to discover whether 
the policy behind the law or the action 
has a reasonable relation to the object 
which is sought to be obtained within 
the purview of the exceptional clauses 
in Article 15. No one has argued and 
indeed could not argue that being an 
exception to clause (1) of Article 15, 
clause (4) thereof can be extended so 
as, in effect, to destroy or nullify the 
guarantee in clause (1). Article 15 (A) 
is an enabling provision. In making re- 
servation for socially and educationally 
backward classes, the Scheduled Castes 
and the Scheduled Tribes, the State 
cannot ignore the fundamental rights 
of the rest of the citizens. A reasonable 
balance has to be struck between se- 
veral relevant considerations and the 
reasonableness must stand the test of 
objectivity. For making the special 
provisions for the weaker sections for 
admission in higher and technical edu- 
cation, the State cannot be presumed 
to be protected by a constitutional pro- 
vision like Article 15 (4) to weaken the 
standards of education or to lower the 
efficiency for scholars to the detriment 
of the national interests. In respect of 
Scheduled Castes and Scheduled Tribes 
candidates the reduction in the instant 
case of prescribed standard of eligibi- 
lity for admission to medical colleges 
from 45 per cent to 35 per cent only 
on the ground, as it is said in the im- 
pugned annexures, that adherence to 
the 45 per cent of the qualifying mark 
will not be able to fill up a large num- 
ber of reserved seats, needs no persua- 
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sion to hold it violative of Articles 14 
and 15 (1). Can it be said or contemplat- 
ed that the State executive machinery 
is empowered to say that that in case of 
weaker sections no minimum qualifying 


mark is necessary? Indeed the 
learned Additional Advocate-Gene- 
ral has contended that such an ac- 


tion or decision cannot by any stretch 
of imagination, be protected. He even 
went up to the extent of conceding that 
anything less than 224 per cent of the 
minimum qualifying marks in the case 
of weaker section would be violative of 
the guarantee enshrined in Arts. 15 (1) 
and 14 of the Constitution. I must 
confess that it is not the duty of 
the Courts to fix any mini- 
mum qualifying marks but the duty 
of the Court certainly is to test 
objectively as to whether the criterion 
laid down for the protection of the in- 
terest of the weaker sections is reason- 
able and commensurate with the ob- 
ject to be achieved, namely, of impart- 
ing higher and technical education. 
What would be the minimum standard 
expected of such weaker sections is 
within the domain of experts in that 
particular profession. That the Medical 
Council of India is such an expert body 
is accepted by the learned Additional 
Advocate-General. It is also establish- 
ed that the recommendation of a ma- 
ximum relaxation of 5 per cent in the 
minimum qualifying marks in the case of 
Scheduled Castes/Tribes candidates was 
recommended by the Medical Council 
of India and was accepted as 
valid recommendation by the State 
Government when the prospectus was 
issued not only for this academic ses- 
sion but also from year to year ever 
since the combined competitive test be- 
gan to be held for admission into medi- 
cal colleges. It is obvious then that the 
reduction of such minimum qualifying 
mark in their case merely on the ground 
that the seats reserved for them 
would remain unfilled up is wholly ir- 
rational with no object to be achieved. 
much less any rational one. If, on the 
one hand, it is the policy of the State 
Government to throw open the unfill- 
ed up seats from out of the reserved 
quota to the general category candi- 
dates who are certainly more meri- 
torious or much more meritorious and, 
on the other hand, if the same policy- 
makers were to say that the qualify- 
ing marks would be so reduced as to 


see that the minimum possible reserv- 
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ed seats, if at all, are throwm open to 
the general candidates, it would not 
only be playing loose and fast upon 
its own declared policy but would also 
amount to levelling down the minimum 
proficiency required of such candidates 
of the weaker section to ridiculous 
farce. The impugned reduction in an- 
nexures 3 and 4 not having stood the 
test of reasonableness and being held 
in effect to render nugatory for all 
practical purposes the provisions of 
Art. 15 (1) must be struck down with- 
out further detaining us on the ques- 
tion as to whether any admission of 
such candidates of weaker sections to 
the medical institutions would result 
not only in a glut of such wunsuccess- 
ful candidates either in one or the 
other year of the medical courses 
stultifying the growth and development 
of imparting medical education for the 
betterment of the life and hygiene of 
citizens of the country as a whole. 
Such a sacrifice of the national interest, 
if it were held to be protected by the 
provisions of Article 15 (4), would be 
simply denying the citizens of the 
State as a whole their right to live a 
healthy life and to secure immunity 
from diseases and protection against 
and cure of illness, An objective ap- 
preciation of this facet of higher and 
technical education for the weaker 
sections on the part of the policy- 
makers should be the least that is re- 
quired of them. 


BIRENDRA PRASAD SINHA, J. :— 28. 
The question which has sharply come 
to the focus in the present case is 
whether it is permissible to make any 
reservation for admission into the me- 
dical colleges in favour of Scheduled 
Castes and Scheduled Tribes at the cost 
of merit. It was submitted by the 
learned Additional Advocate-General 
that if fifty per.cent of the seats can 
be reserved in favour of these classes, 
it should also be permissible to admit 
students belonging to these classes hav- 
ing at least fifty per cent less merit 
than others. 


29. Before proceeding to consider 
the matter, the first question that arises 
iss What is the object of medical edu- 
cation? Is it to produce medicos-physi- 
cians and surgeons, or to produce me- 
dicasters-quacks? -Answer to this ques- 
Ition will determine whether or not it 
should be permissible to admit students 
‘of sub-standard merit in medical col- 
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leges without offending the guarantees 
under Article 14 of the Constitution. 
It must be remembered that the main 
purpose of admission to a medical 
college is to impart education in the 
theory and practice of medicine and 
the object of selection for admission 
is to secure the best possible material. 
This can be achieved by making. proper 
rules in the matter of selection but 
there can be no doubt that such selec- 
tion has to be confined to the source 
that are intended to supply t 

material. 


_30. The question regarding reserva- 
tion of seats for admission into the 
medical colleges has very frequently 
come up for consideration before the 
apex court of India. In the leading case 
of M. R. Balaji v. The State of Mysore 
(AIR 1963 SC 649), it was held that, 
broadly speaking, less than fifty per 
cent of the seats could be reserved. 
When the State was making a special 
provision for the advancement of the 
weaker sections of society specified 
in Article 15 (4) of the Constitution, 
it has to approach its task objectively 
and in a rational manner. But to sa 
that while making reservation of fif 

per cent seats for the weaker sections 
it is also permissible to admit stu- 
dents belonging to those classes who 
have lesser merit, would amount to 
putting a premium on the inefficiency 
and would be wholly against national 
interest. 


31. Medical education is devoted to 
teaching the knowledge and skills 
used in the prevention and treatment 
of disease and to developing the me- 
thods and objectives appropriate to 
the study of the still unknown fac- 
tors that produce disease or favour 
well-being. A peep into the history 
will show that the first rational and 
scientific system of medicine apart 
from Ayurvedic system, is of Greek 
origin and is usually associated with 
the name of Hippocrates. The transi- 
tion from magic to science was a 
gradual process that lasted for cen- 
turies. The Iliad and the Odyssey 
narrate tales of narrow distinction be- 
tween gods and men who performed 
many miracles of healing. In the 
eighteenth century in Europe medical 
education began slowly to assume its 
modern character in the application of 
a gradually increasing knowledge of 
natural science to the actual care of 
patients, The distinctive feature of 
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medical education is the thoroughness 
with what experience teaches in the 
practical responsibility of taking care 


of human beings. The double burden 
of theory and practice is all the more 
heavier when great advances are made 
in the medical science. Medical educa- 


tion is a form of education and not 
a mysterious process of professional 
initiation or apprenticeship. It has 


the double task of passing on the . 
students what is known and of at- 
tacking what is still unknown. The 


cost of research is borne by a few, 
the benefits are shared by many. In 
all the advanced countries of the 
world, therefore, great emphasis is 
laid on admitting meritorious students 
to the medical colleges. A poor coun- 
try like ours has to spend large sums 
of money over the education of medi- 
cal student than amy other faculty. 
The nation requires good and qualified 
doctors who can take care of the 
health of the people on which lar- 
gely depends its progress. Merit of a 
student, therefore, at the initial stage 
assumes great importance. Article 
15 (4) of the Constitution, therefore, 
does not contemplate that any re- 
laxation can be made in favour of 
students with lesser merit. If that 
could be permissible then it would be 
safely claimed that the standard for 
passing out the medical examinations 
as also the minimum number of qua- 
lifying marks should also be different 
for students belonging to Scheduled 
Castes and Scheduled Tribes. This 
obviously will be repugnant to the 
right guaranteed under Article 14 of 
the Constitution. It is better to pro- 
duce a fewer number of good physi- 
cians and surgeons than to produce a 
large number of medicasters. With 
the sub-standardized merit of stu- 
dents the country cannot afford to pro- 
duce good physicians and able sur- 
geons. 


32. Dealing with a similar ques- 
tion, Gajendragadkar, J. (as he then 
was), In General Manager, Southern 
Railway v. Rangachari (AIR 1962 SC 
36), observed that im providing for 
reservation for all appointments or 
posts under Article 16 (4), the State 
has to take into consideration the 
claims of the members of the Back- 
ward Classes consistently with the 
maintenance of efficiency of admin- 
istration. He further observed that it 
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must not be forgotten that the effi- 
ciency of administration is of such 
paramount importance that it would 
be unwise and impermissible to make 
any reservation at the cost of- effi- 
ciency of administration. What is 
true in regard to Article 16 (4) is equ- 
ally true in regard to Article 15 (4). 
In the case of M. R. Balaji (supra) the 
same learned Judge observed: 


“Fhere can be no doubt that the 
Constitution makers assumed, as they 
were entitled to, that while making 
adequate reservation under Article 16 
(4) care would be taken not to pro- 
vide for unreasonable, excessive or. 
extravagant reservation, for, that would 
be eliminating general competition in 
a large field and by creating wide- 


spread dissatisfaction among the em- 
ployees materially affect the effici- 
ency”. 


This was reiterated in C. A. Rajen- 
dran v. Union of India (AIR 1968 SC 
507), where Ramaswami, J. stated 
that in making a provision for re- 
servation the Government has to take 
into consideration not only the claims 
of the members of the Backward Clas- 
ses and others but also the main- 
tenance of efficiency which is a matter 
of paramount importance. In State of 
Andhra Pradesh v. P. Sagar (AIR 1968 
SC 1379), Shah, J. (as he then was) 
stated that reservation may be ad- 
opted to advance the interest of 
weaker sections of society, but 
in doing so care must be taken 
to see that deserving and qualified 
candidates are not excluded from ad- 
mission to higher educational institu- 
tions. 


33. Previously, admissions to the 
medical colleges used to be taken on 


the basis of marks obtained by the 
candidates at the I Se. examination 
held by the University. Later, the 


State Government decided to hold a 
combined competitive test examination 
of all the intending candidates for ad- 
mission in the different medical col- 
leges and for that purpose a pro- 
spectus was issued setting out the 
criteria and rules for selection. The 
prospectus for the year 1978-79 is con- 
tained in Annexure 1. It, inter alia, 
states that the candidates shall have 
to appear at a competitive test and 
will be selected on the basis of merit 
according to the result of the test. 
They should secure at least fifty per- 
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cent marks but in case of Scheduled 
Castes and Scheduled Tribes they 


should secure forty-five per cent at the 
competitive test to qualify for the ad- 
mission. It further states that the 
candidates will be selected for admis- 
sion strictly on the basis of merit as 
mentioned above subject to the re- 
Servation of seats as per Government 
rules. This indicates that already 
certain concession has been granted in 
favour of the Scheduled Castes and 
Scheduled Tribes even in the matter 
of merit. It is conceivable that re- 
servation may mean some impairment 
of efficiency but the risk involved in 
it has to be borne in mind when the 
State sets about making a provision 
for reservation. Reservation is mere- 
ly intended to give adequate repre- 
sentation to those communities but it 
can never be used for creating mono- 
poly or for unduly or  illegitimately 
disturbing the legitimate interest of 
other classes. In the case of General 
Manager, Southern Railway (supra) it 
was observed in relation to Article 16 
(4) that the problem of adequate re- 
presentation of the Backward Class of 
citizens must always be made to 
strike a reasonable balance between 
the claims of Backward Classes and the 
claims of other employees as well as 
the important consideration of 
efficiency of administration. Arti- 
cle 15 (4) is an exception to clause (1) 
and cannot be extended so as in 
effect to destroy the guarantee under 
Clause (1). <As stated in the case of 
State of Andhra Pradesh v. P. Sagar 
(supra) the Parliament by . enacting 


Clause (4) has attempted a balance as. 


against the right of equality of citi- 
zens and the special necessities of the 
weaker sections of the people by al-. 
lowing a provision to be made for 
their advancement. This never means 
that clause (4) will totally destroy 
clause (1) of Article 15. Let us see 
the position obtaining in this case. 
The petitioner obtained more than 72 
per cent marks at the competitive 
test. The competition being so stiff 
amongst the general class of students 
that the petitioner may not have a 
chance to get admission even though 
he got marks much above the mini- 
mum required for being considered in 


that group. On the other hand, the 
qualifying marks for Scheduled 
Castes and Scheduled Tribes candi- 


dates is only forty-five per cent, i.e. 


is here that the guarantees 
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five per cent less than the general 
group. One can understand that in 
giving representation to the weaker 
section claims of meritorious students 
could be sacrificed to a certain ex- 
tent but a departure even from this 
rule will be doing a great injustice 
to other classes apart from being 
harmful to the national interests. It 
provided 
by Article 15 (1) will be in serious 
jeopardy. 


34. The Indian Medical Council Act, 
1956 (Act 102 of 1956) was enacted to 
provide for reconstitution of the Me- 
dical Council of India, and the 
maintenance of a Medical Register for 
India and for matters connected there- 
with. It, inter alia, provides for the 
constitution and composition of a 
Council composed of experts in the 
field. Certain Universities or medical 
institutions in India are recognized by 
the Council and the medical quali- 
fications granted by such Universities 
or medical institutions are recognised 
as medical qualifications for the pur- 
poses of the Act. The medical quali- 
fications from such universities or- 
institutions are sufficient qualifications. 
for enrolment on any State Medical 
Register maintained for regulating the 
practitioners of medicine. Under Sec- 
tion 16, every University or medical 
institution in India which grants a re- 
cognised medical qualification is requir- 
ed to furnish such information as the 
Council may require as to the courses of 
study and examinations to be undergone 
in order to obtain such qualification 
and other matters connected therewith. 
Under Section 17, the Council appoints 
medical inspectors who may attend all 
or any of the examinations held by 
the medical institutions for the purpose 
of recommending to the Central Gov- 
ernment recognition of medical quali- 
fications. The Council may also ap- 
point visitors. Section 19 provides that 
the Council can make representation 
to the Central Government on receipt 
of report from the committee or the 
visitors that the courses of study 
and examinations to be undergone in 
any medical institution in India in 
order to obtain a recognised medical 
qualification or that the standards of 


proficiency required from candidates at 
any examination held for the purpose 
of granting such qualification are not 
such as to secure to persons holding 
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such qualification the knowledge and 
skill requisite for the efficient practice 
of medicine. The council may direct 


_. the removal of the name of any person 


from the Indian Medical Register. The 
privilege of the person who is enrolled 
on the Indian Medical Register is that 
he is entitled according to his qualifica- 
tion to practise as a medical practi- 
tioner in any part of India. Section 32 
of the Act empowers the Central Gov- 
ernment to make rules to carry out 
the purposes of the Act. Section 33 
provides that the Council may, with 
the previous sanction of the Central 
Government, make regulations gene- 
rally to carry out the purposes of the 
Act. The Medical Council of India 
adopted certain recommendations. on 
under-graduate medical education which 
have been approved as regulations 
under the Act. These regulations pro- 
vide inter alia that the selection of 
students to a medical college should be 
based solely on merit of the students 
and .for determination of merit certain 
criteria has been adopted uniformly 
throughout the country. It further 
provides that a competitive entrance ex- 
amination is absolutcly necessary in 
the case of such institutions. A can- 
didate for admission to the medical 


course must obtain not less than fifty. 


per cent of the total marks in science 
subjects taken ` altogether at the qua- 
lifying examination or fifty per cent of 
the total marks in science’ subject 
taken together at the competitive er 
france examination where such. exami- 
mation are held for selection, A candi- 
date belonging to the Scheduled Castes 
or Scheduled Tribes may be’ given re- 
laxation of five per cent in the mini- 
mum’: marks required for admission. 
However, in such cases the authorities 
should arrange special coaching classes 
for the Scheduled Castes and Schedul- 
ed Tribes candidates before the qua- 
lifying/competitive examination to en- 
able them to come up to the proper 
standard for admission’ to the medical 
course. This shows that the emphasis 
is on ‘merit’ so that a prover standard 
is maintained. But, at’ the same time, 
care. is taken for- the Scheduled Castes 
and Scheduled Tribes .candidates, who 
on account of their backwardness, may 


not be completely eliminated from ad-, 


mission. The provisions contained -in 
these regulations have been adopted ‘in 
the: prospectus of the. Universities . „in 
* Bihar . (Annexure; 1.) . ‘The... Medical 
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Council of India is. the expert . body 
and can determine as to what should 
be the proper method for selection of 
candidates for admission as also what 
should be the minimum standard for 
medical education. An expert body 
being of this opinion, it should not be 
open to the State to change the method 
of selection or to affect the standard 
of education by mere executive fiats. 
The danger inherent is that if the stan- 
dard of medical education is interfered 
with in this manner amd ultimately 
affected, the Medical Council of India 
may withdraw the recognition of the 


medical institution’ concerned which 
would not only affect a large number 
of meritorious students but also the 
people of the State in general. Having 


‘piven my anxious consideration to the 


facts and circumstances of this case, 
I am definitely of the -view that the 


minimum qualifying marks cannot be 
further reduced .from  fortyfive per 
cent in case of Scheduled Castes and 
Scheduled Tribes candidates. An- 


nexures 3 and 4, therefore, have got 
to be quashed to that extent. 

35. On the question as to whether 
twenty per cent seats meant for girl 
students is merely an allocation or a 
classification of course or is a case of 
reservation, I had held in C. W. J. C. 
No. 1753 of 1977 and analogous cases : 
(AIR 1979 Pat 266) (FB) that it is a 
case of reservation and not -merely 
classification of source. Having found 
that twenty per cent seats for the girl 
students is a case of reservation, I had 
further held that the‘ total reservation 
including those meant for Scheduled 
Castes (14 per cent), Scheduled Tribes 
(9 per cent) and Backward Classes (10 
per cent) came to 53 per cent and was, 
therefore, destructive of the provisions 
of the Constitution and was ultra vires. 
Annexure 1, the prospectus, in the pre- 
sent case, was under challenge in that 
case also before a Bench of five Judges. 
The Bench of five Judges has really 
been constituted in view of Article 
228A ‘which ‘has now been repealed. 
With great respect to my learned Bro- 
thers, I still hold the view that there’ 
is a reservation of 53 per cent for the 
various categories even mow and the 


20 per cent seats ear-marked for” ladies 


is also a case of reservation. and not 
In paragraph 
23 of the writ application, it has been . 
submitted . that the total reservation 
has far exceeded the limit of fifty 
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per cent and the same is illegal and un- 
constitutional. In paragraph-16 of the 
counter-affidavit, it has been merely 
stated that the statements made in 
paragraph 23. are vague and the gene- 
ral argument of the ban over fifty per 
cent reservation has no application to 
the facts of the case inasmuch as there 
is no such reservation in this particular 
case. In paragraph 8 of the pro- 
spectus, it has been stated that reserva- 
tion of seats for admission in different 
medical colleges in Bihar will be as fol- 
lows : Scheduled Castes 14, Scheduled 
Tribes 9, Backward Classes 10, total 33 
per cent. Thereafter it has been stated 
that in view of the requirement of the 
lady doctors 20 per cent of the seats 
will be ear-marked for ladies. The cal- 
culation for the above reservation and 
ear-marked seats will be done, after 
deducting seats already reserved for 
Government of India nominees, self- 
financed Nepalese students, TISCO, Sri 
Lakshmi Narayan Trust and Coal 
Mines Welfare Organisation etc. In 
Annexure 3, which is a letter dated 
.8-1-79, from the Additional Director, 
Health Services, Bihar, to the princi- 
pal, Bhagalpur Medical College, who 
is convener, the figure of reservation 
. has been given. It reads as under : 


[This matter being in Hindi we regret 
that we have to omit it here as we have 
no facilities for printing Hindi—Ed.] 


This indicates. that 20 per 
has been separately given for girl 
students. The total percentage of 
seats meant for Scheduled Castes, 
Scheduled Tribes, Backward Classes and 
girls come to 53 per cent. The most 
significant part of it is that 47 per cent 
has been left out for the general cate- 
gories. If 20 per cent ear-marked for 
girl students is only a case of allocation, 
that could have been set apart like the 
other cultural seats meant for the self- 
financed Nepalese students and others, 
After deducting 20 per cent meant of 
girl students and the number of seats 
meant for self-financing Nepalese stu- 
dents and others, the left over seats 
could be distributed among the general 


cent 


categories and the Scheduled Castes 
and Scheduled ‘Tribes and Backward 
Classes. If the 20 per cent seats is 


allotted to girl students then the total 
percentage for Scheduled Castes, Sche- 
duled Tribes, Backward Classes and the 
general categories will only come to 
80 per cent. Therefore, according to the 
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Government’s decision, as contained in 
Annexure 3, fiftythree per cent seats 
have been reserved which is not con- 
stitutionally permissible. However, in 
view of the majority decision of the 
Full Bench in CWJC. No. 1753 of 
1977, I refrain from passing any order 
in respect of this question. 

36 The next question relates to 
creation of five extra seats in each of 
the medical colleges for such candi- 


dates had suffered in the agitation 
from 1974 to 1977. I agree with my 
learned brother Uday Sinha, J. that 


this matter is vulnerable to serious 
attack but since it has not been chal- 
lenged in the present writ application, 
it is not necessary to consider this as- 
pects of the matter. 

Petition partly allowed. 
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S. SARWAR ALI Ag. C. J. 
AND BRISHKETU SARAN SINHA J, 


Sukhilal Sah, Petitioner v, Angrahit 
wha, Respondent, 

Civil Rev, Noe, 865 of 1978, Dfa 
15~-5~1979,* 

Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act 


(22 of 1956), S. 4 (c) — Certain pro- 
ceedings to abate — S. 54, Transfer of 
Property ‘Act, shows that contract for 
sale of land Woes not of itself create 
any interest in or charge on such land 
m= Suig for specific performance of 
such contract hence does not relate to 
any right or interest in Iand and thus does 
not get abated under S. 4 (c). AIR 1974 
All 358. Followed. AIR 1922 Pat 529, 
Relied on; ADR 1956 Cal 462, Ref. 
of Property Act (1882), 
(Paras 2, 6, 7 and 10) 
Referred: Chronological Paras 
AIR 1974 All 358 E. 
(1967) 1 SCR 293: AIR 1967 SC 744 7 
AIR 1956 Cai 462 9 
AIR 1922 Pat 529 4 
Tara Kant Jha and P. N. Jha, for 


Petitioner. `’ 

BRISEKETU SARAN SINHA J. :— 
The petitioner-plaintiff in the court 
below, filed Title Suit No. 203/97 of 


1974/77 against the opposite party-de- 
fendant for specific performance of 
contract for sale on the basis of a re- 


*From order of M. A. Mohnavi, 4th 
Addl. Sub J. Sasaram D/- 18-2-1978. 
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gistered agreement dated 30th March, 
1974. According to the petitioner, the 
agreement was to the effect that the 
opposite party would sell his land hav- 
ing an area of 4.27 acres in village 
Parsurampur for Rs. 20,497.50 paise. 
The details of the land were mention- 
ed in the plaint. On the date of the 
execution of the agreement, a sum of 
‘Rs. 2,500/- was also paid to the oppo- 
site party. The agreement provided 
that the opposite party would execute 
the sale deed by the end of Jeth, 1974, 
and the advance would be adjusted 
towards the total consideration. 


2. During the pendency of the suit 
the opposite party filed a petition on 
16th January, 1978, to the effect that 
the suit had abated in view of the pro- 
visions of section 4 (c) of the Bihar 
Consolidation of Holdings and Preven- 
tion of Fragmentation Act, 1956 (Bihar 
Act XXII of 1954) to which a rejoinder 
was filed by the petitioner. By order 
dated 18th February, 1978, Shri M. A. 
Mohnavi, 4th Additional Subordinate 
Judge, Sasaram, held that the suit was 
covered by the provisions of sec- 
tion 4 (ce) of the Consolidation Act and, 
hence, had abated. 


3 Aggrieved by the aforesaid order 
the plaintiff-petitioner has filed this revi- 
sion application. It is not disputed that 
on the basis of a gazette notification 
dated 17th January, 1972, consolida- 
tion operations have started in village 
Parsurampur and are continuing. 

4, Mr. Tara Kant Jha, appearing for 
the petitioner, has urged that the suit, 
being a suit for specific performance 
of contract for sale, does not come 
within the mischief of section 4 (c) of 
the Consolidation Act which reads thus:— 


“Every proceeding for the correction 
of records and every suit and proceed- 
ings in respect of declaration of rights 
or interest in any land lying in the 
area or for declaration or adjudica- 
tion of any other right in regard to 
which proceedings can or ought to be 
taken under this Act, pending before 
any court or authority whether of the 
first instance or of appeal, reference or 
revision shall, on an order being pass- 
ed in that behalf by the court or au- 
thority before whom such suit or pro- 
ceeding is pending stand abated.” 

The provisos to this section are not 
being .quoted as they are not relevant. 

5. By going through the aforesaid 
provision it is manifest that every suit 
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and proceeding in respect of declara- 
tion of rights or interest in any land 
in which a consolidation proceeding is 
going on, will stand abated. Therefore, 
it has to be seen whether in the in- 
stant case the suit related to a declara- 
tion of rights or interest in any land. 


6. Admittedly, the suit is for the 
enforcement of a contract for sale and 
the subject matter of sale is the land 
which is situated in village Parsuram- 
pur. The last two paragraphs of sec- 
tion 54 of the Transfer of Property 
Act read thus :— 

“A contract for the sale of immove- 
able property is a contract that a sale 
of such property shali take place on 
terms settled between the parties. 

It does not, of itself, create any in- 
terest in or charge on such property.” 

This provision clearly lays down that 
a contract for sale of immoveable pro- 
perty does not create any interest in 
or charge on such property. Therefore, 
a contract for sale of land does not, 
of itself, create any interest in or 
charge on such land. 


7. In the case of Shiva Prasad 
Singh v. Beni Madhab Chowdhury 
(AIR 1922 Pat 529), Das, J. with whom 
Adami, J. agreed, pointed out the broad 
distinction between a charge and mort- 
gage in the following terms:— 


“that whereas a charge only gives 
right to payment out of a particular 
fund or property without transferring 
that fund or property, a mortgage is 
in essence a transfer of an interest in 
specific immoveable property.” 


In the case of Rambaran Prosad v. 
Ram Mohit Hazra ( (1967) 1 SCR 293), 
it was observed by Ramaswami, J., 
speaking for the Court, (at page 301 of 
the Report) that a mere contract for 
sale of immoveable property does not 
create any interest in the immovable 
property. It is obvious, therefore, that 
the suit does not relate to any right 
or interest in land and does not come 
within the mischief of section 4 (c) of 
the Consolidation Act, 


8. The view that I have taken also 
finds support from a Division Bench 
decision of the Allahabad High Court 
in the case of Sri Ram v. Dhani Ram 
Gupta (AIR 1974 All 358). One of the 
questions that fell for decision in that 
case was whether a suit to execute a 
sale deed with regard to land could be 
said to be “in relation to the land’? 
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Section 9 (1) (a) of the U.P. Consolida- 
tion of Holdings Act 
rights in relation to the land—their lia- 
bilities in relation to the land. It ‘was 
held that the rights which are created 
by a contract for sale are purely per- 
sonal rights and they do not attach to 
the land and it is only after a sale 
deed is executed that rights in relation 
to the land arise. 


9. It is not necessary to refer to a 
single Judge decision of the Calcutta 
High Court in the case of Rabindra 
Nath Banerjee v. Harendra Kumar 
Chakravarty (AIR 1956 Cal 462) apart 
from stating that in Mulla’s Transfer 
of Property Act, Fifth Edition, at page 
312, it has been stated that this deci- 
sion is not correct. 


29. For the reasons given above, 
this application is allowed and the 
order dated 18th February, 1978, pass- 
ed in the aforesaid title suit is set 
aside. As no one has appeared for the 
opposite party, I would make no order 
as to costs. 

S. SARWAR ALL Ag. C.J.:—-I agree. 


Petition allowed. 


AIR 1980 PATNA 20 
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Sheodeo Singh,- Petitioner v. State of 
Bihar and others, Respondents. 


Civil Writ Jur. Case No. 2016 of 1978, 
D/- 8-3-1979. 


Constitution of India, Art. 226 — 
Other remedy open — Bihar Panchayat 
Election Rules (1959), Rr. 23°(4) and 27 
~— Rejection of nomination paper — No 
„other remedy open — Person aggrieved 
can approach High Court under Arts. 226 
and 227 before declaration under R. 27 


is made, (Para 4) 
Cases Referred: Chronological Paras 
1978 BBCJ (HC) 677: AIR 1979 Pat 130 

(FB) ` 4 
AIR 1977 SC 1703 4 
AIR 1969 SC 903 4 
1961 BLJR 298 4 


Prabha Shankar Mishra, Jitendra Pd. 
Saha and Ramjee Prasad, for Petitioner; 
Kaushal Kishore Sinha, Mahendra Pra- 
sad Sinha and Akhileshwar Pd. Singh 
Jr. Counsel to Govt. Advocate, for Re- 
spondents, 

ORDER :— The petitioner and respon- 
dent No. 4 filed their nomination papers 


EW/EW/C790/79/AS/VBB 


Sheodeo Singh v. State. 


also relates to 
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for. the post of Sarpanch. of Saur Gram 
Panchayat in -the . district of Monghyr. 
Saur Gram Panchayat was established 
by a notification dated 6-2-1973. and 
consisting of village Saur thana No. 340 
with its four tolas. One of the tolas is 
called Dudhaila. The petitioners nomi- 
nation paper was accepted by the Elec- 
tion Officer. A petition was filed by re- 
spondent No. 4 before the Subdivisional 
Officer, Khagaria, who rejected the no- 
mination paper the petitioner stating 
that the entries in the nomination paper 
are not in keeping with entries in the 
voters’ list”. 


2. It appears that the petitioner filed 
a review petition before the Election 
Officer-cum-Subdivisional Officer and by 
his order dated 3rd May, 1978, he set 
aside his order and held that ‘the nomi- 
nation paper of the petitioner was valid. 
Against the order dated 3rd of May, 
1978, respondent No. 4, Chandra Shekhar 
Singh filed a writ petition in this court 
on 16th of May, 1978. The election for 
the office of Sarpanch was stayed by this 
court on 19th. of May, 1978. The pre- 
sent writ application was filed on 6-86-78 
and was admitted on 19-8-78. The writ 
petition of respondent No. 4 (C. W. J. C. 
No, 1409 of 1978) was ultimately heard 
by a learned single Judge of this court 
and was allowed on the llth of Aug. 
1978. The order dated 3rd May, 1978, 
was set aside. The result is that the 
order passed by the Subdivisional Offi- 
cer respondent No. 2, on 1-5-1978, re- 
jecting the nomination paper of the peti- 
tioner has been restored. Itisthis order 
which has been challenged in the pre- 
sent writ petition. 


3. Mr. Prabha Shankar Mishra, learn- 
ed counsel for the petitioner submitted 
that Dudhaila is only a tola of village 
Saur and the nomination paper of the 
petitioner could not be rejected for the 
reason that he had mentioned in his no- 
mination paper “Gram Panchayat Saur 
Gram Dudhaila”. According to learned 
counsel this was not a mistake at all 
and even if there was certain error the 
Election Officer should have ignored it. 
I find from the notification constituting 
the Gram Panchayat that Dudhaila has 
been mentioned as one of the tolas of 
Saur Gram Panchayat. In the nomination 
paper the petitioner had, as stated 
above, mentioned “Gram Panchayat Saur 
Gram Dudhaila”. In my opinion, the 
submission of the learned counsel for 
the. petitioner on this point appears to 
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be correct. On this ground the nomina- 
tion paper of the pétitioner could not 
have been rejected. 


4, Mr. Kaushal Kumar Singh, learned 
counsel appearing on behalf of respon- 
dent No. 4, however, submitted that this 
application itself is not maintainable be- 
cause there is an alternative remedy 
provided under the rules and the peti- 
tioner, in the circumstances of the case, 
should have filed an election petition. 
The position in the present case is 
that after the nomination paper of the 
petitioner was rejected, respondent No. 4 
was only left in the field. Mr. Mishra 
has submitted that respondent No. 4 was 
not declared to have been duly elected 
under R. 27 of the Bihar Panchayat 
Election Rules, 1959 (hereinafter referred 
to as the ‘Rules’), Rule 27 provides that 
“if on the expiry of the period of filing 
and disposal of any objection petition 
under sub-r. (4) of R. 23 the number of 
duly nominated candidates is less than 
the number of seats to be filled, the 
Election Officer shall declare all such 
candidates to he duly elected.” ‘Mr. 
Mishra’s emphasis is on the word 
“declare” occurring in R. 27. Rule 55 (1A) 
provides that “as soon as may be after 
a candidate has been declared by the 
Election Officer under the provisions of 
R. 27, to be elected, the Election Officer 
shall grant to such candidate a certifi- 
cate of election in Form D and obtain 
from the candidate an acknowledgment 
of its receipt duly signed by him”. This 
sub-r. (1A) was inserted by an amend- 
ment dated 14-10-77 which will show 
that it is not a verbal declaration requir- 
ed to be made by the Election Officer. 
In proof of a declaration under R. 27, 
the Election Officer has to grant a certi- 
ficate in a form provided under the 
Rules. When asked, learned counsel for 
respondent No. '4 could not place before 
me any material to show that such a 
certificate was granted to respondent 
No. 4 by the Election Officer or for that 
matter any declaration was made declar- 
ing him as duly elected Sarpanch under 
Rule 27. On the other hand, it has 
been asserted by the learned counsel for 
the petitioner that no declaration has 
been made up-till now under R. 27. From 
the materials on the record also the fac- 
tual position appears to be the same, On 
1-5-78, the nomination paper of the 
petitioner was rejected which was again 
accepted on review on 3-5-78, and there- 
fore, two persons remained in the field. 
The election. was stayed by this Court in 
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C.W. J.C. No: 1409 of 1978, which con- 
tinued until the 1lith Aug., 1978, when 
that writ application was allowed. There- 
fore, if any declaration could be made 
declaring respondent No. 4 as duly elect- 
ed Sarpanch, it could have been made 
only after lith Aug., 1978. Nobody says 
that he was so declared after -llth of 
Aug., 1978. The position, therefore, is 
that all the processes of the election are 
not complete. The question is whether 
any remedy has been provided under 
the rules in such a situation. An election 
held under these rules can be called in 
question by filing an election petition be- 
fore the election tribunal under R. 70. 
According to R. 72 (2) and election peti- 
tion against a returned candidate can be 
filed within 30 days from the date of 
“the declaration of the result of the 
election.” This shows that the limitation 
starts running from the date of the 
declaration of the result. This again takes 
us back to R. 27 of the Rules, under 
which a declaration has to be made by 
the Election Officer, where is such a 
declaration in the present case if the 
petitioner wanted to file an election peti- 
tion? Can he file any election petition 
before a declaration has been made 
under R. 27? The answer is in nega- 
tive. In my opinion, therefore, in a situa- 
tion like this no remedy has been pro- 
vided under the Rules. The remedy pro- 
vided under the Rules is against an elec- 
tion which has already been declared by 
the Election Officer under the Rules. 
Mr. Kaushal Kishore Sinha referred me 
to R. 23 (4), which states that “an 

order passed by the Sub-Divisiofial 
Magistrate under this sub-rule shall, 
subject to any decision to the contrary 
given by the Election Tribunal on the 
trial of an election petition calling in 
question the election be final.” He sub- 
mitted that even such orders which are 
passed by the delegate Election Officer 
or by the Sub-Divisional Magistrate- 
cum-Election Officer either rejecting or 
accepting the nomination paper is subject 
to a decision given by the Election Tri- 
bunal. «According to him, this provides 
an alternative remedy. I am unable to 
agree with the submission of the learn- 
ed counsel. Rule 23 (4) must be read 
along with R. 27.-There may be a case 
where on account of certain mistake or 
even mala fide the nomination paper of a 
candidate is rejected. In such a situation, 


it cannot be said that a person whose 
nomination paper has been rejected can- 
not come to this Court under Arts, 226 
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and 227 of the Constitution of India.. 


Between the period a nomination paper 
has been rejected and the date on which 
the declaration is made under R. 27, the 
person aggrieved having no remedy 
provided under the Rules can surely 
come to this Court under Arts. 226 and 
227 of the Constitution of India. 
Mr. Sinha relied upon a decision in K. K. 
Shrivastava v. B. K. Jain (AIR 1977 SC 
1703) and a Full Bench decision of this 
Court in Ram Naresh Rai v. The State 
(1978 BBCJ (HC) 677), Krishna Iyer, J. 
observed that where there is an appro- 
priate or equally efficacious remedy the 
Court should keep its hands off. This was 
more particularly so where the dispute 
related to an election still more so where 
there was a statutorily prescribed reme- 
dy. The learned Judge further stated 
“while we need not in this case go to 
the extent of stating that if there are 
exceptional or extraordinary circum- 
stances the Court should still refuse to 
entertain a writ petition.” This decision, 
therefore, does not ordinarily shut the 
- door of the High Court even in election 
matters in exceptional or extraordinary 
circumstances, even though a remedy is 
provided under the rules. This decision 
was relied upon by the Full Bench in 
Ram Naresh Rai (supra). So far the pre- 
sent case is concerned, I have held that 
in the facts and circumstances of this case 
no remedy was available to the petitioner 
against the rejection of his nomination 
paper before respondent No. 4 can be 
declared elected by the Election Officer. 
To emphasis the same point Mr. Sinha 
also relied upon a decision of this Court 
in Ramswaroop Mahton v. State (1961 
BLJR 298) and State of Punjab v. Satya 
Pal (AIR 1969 SC 903). I do not think 
those cases come to an aid in the present 
case. 


5. In the result, I shall allow this 
application and set aside the order pas- 
sed by respondent No. 2 on 1-5-78 con- 
tained in Annexure-2, The authorities 
will now hold the election for the Office 
of Sarpanch in accordance with law. 
There shall be no order as to costs. 


Application allowed. 


Bishun Prasad v, Central Bank of India 


A.I. R, 
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Bishun Prasad, Petitioner v. The Cen- 
tral Bank of India and others, Opposite 
Party. 


A. F. O. O. No. 82 of 1977 (Converted 
into C. R. No. 2568 of 1978) D/- 10-11 
1978.* 


Limitation Act (1963), Art. 134 — Auc- 
tion sale when becomes absolute — 
Determination of, (Civil P. C. (1908), 
O. 21, Rr. 92, 63 (as stood prior to 1976 
Amendment)). 


While determining “when the sale be- 
comes absolute” within the meaning of 
Art. 134 regard must be had not only 
to the provisions of O. 21 R. 92 of the 
Civil P. C., but also to the other mate- 
rial Sections and Orders of the Code. 
Thus where a suit under O. 21 R. 63, 
C. P. C. is filed the sale within the meaning 
of Art. 134 of the Limitation Act becomes 
absolute after the suit under O. 21 R. 63 
C. P. .C., is finally disposed of. Where 
the application for delivery of posses- 
sion is filed within one year from the 
date of the disposal of the title suit under 
O. 21 R. 63, the same is certainly within 
the period prescribed by Art. 134 of the 
Limitation Act. AIR 1934 PC 134 Rel. 
on. (Para 5) 


Cases Referred : Chronological Paras 
AIR 1934 PC 134: 1934 All LJ 618 4 


R. S. Chatterjee and Chandra Bhushan 
Das, for Petitioner; Bishwanath Agrawal, 
for Opposite Party. 


JUDGMENT :— This appeal has been 
filed by the judgment-debtor against an 
order passed against him on a petition 
which was labelled under Section 47 of 
the Civil P. C. The stamp reporter in his 
report has said that orders passed on an 
application under Section 47 of the Civil 
P. C. are no longer appealable and as 
such no appeal lies against the impugn- 
ed order. Mr. Chatterjee learned Coun- 
sel for the appellant accepting the stamp 
report prays that the appeal may be con- 
verted into a civil revision. Mr. Agrawal 
learned Counsel for the opposite party 
has no objection, if this appeal is con- 
verted into a civil revision application. I 
think the prayer of Mr. Chatterjee to 
convert the appeal into a civil revision 
application is justified. The appeal is, ac- 
*Against order of R. Singh, 5th Addl. 

Sub. J. Patna D/- 23-12-1976, 
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cordingly, converted. into a civil revision 
application and is disposed of as such. 


2. The Central Bank of India (oppo- 
site party No. 1) obtained a money de- 
cree against the petitioner. Since the 
petitioner (judgment-debtor) did not pay 
the decretal amount, the decree was put 
under execution and the house in ques- 
tion was put on auction sale. It appears 
that one Faudi Sah filed an application 
under O. XXI R. 58 of the Civil P. C. 
claiming the house in his own right on 
the basis of a purchase from the judg- 
ment-debtor. The proceeding under 
O. XXI, R. 58 of the Civil P. C. was decid- 
ed against Faudi Sah in which it was held 
that the transaction on the basis of which 
he claimed the house was a fictitious one 
and that he was set up by the judgment- 
debtor. Faudi Sah thereafter filed a suit 
under O. XXI Rule 63 of the Civil P. C. 
In the meantime the house was auction 
purchased by the decree-holder (oppo- 
site party No. 1) on 12th December 1966 
and the sale was confirmed on 3rd Jan. 
1967. Sale certificate, it appears, was pre- 
pared on 1st July 1967. The Title Suit 
(No. 36 of 1965 under O. XXI R. 63 
C. P. C. filed by Faudi Sah was dismiss- 
ed on 30th April 1973. Thereafter the 
Bank (opposite party No. 1) filed an ap- 
plication in the execution case on 18-3- 
1974 praying for delivery of possession 
over the house purchased by it in the 
auction sale held on 12-12-1966. 
The petitioners filed an application 
labelling it under Section 47, C. P. C. 
and praying that the application 
for delivery of possession of the house 
be rejected as the application filed by 
the decree-holder on 18-3-1974 was barr- 
ed by limitation. The Additional Subordi- 
nate Judge, V. Patna, was of the view 
that the application was not barred by 
limitation and that the question of limi- 
tation had already been decided in favour 
of the decree-holder by an order dated 
12-10-1974, The objection, therefore, by 
the judgment-debtor was 
thereafter this civil revision application. 


3. Mr. R. S. Chatterjee learned Coun- 
sel for the petitioner submitted that the 
court below was wrong in holding that 
the application filed on 18-3-1974 for de- 
livery of possession was within time, 
Learned Counsel in that connection has 
first referred to Art. 134 of the Limita- 
tion Act, 1963. This Article provides limi- 
tation of one year from the date the sale 
becomes absolute for filing application 
for delivery of possession by a purcha- 
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ser at a sale in execution of a decree, 
Learned Counsel also referred to O. XXI 
R. 92 of the Civil P. C. which provides 
that where no application is made under 
Rule 89, Rule 90 or R. 91, or where such 
application is made and disallowed, the 
court shall make an order confirming the 
sale and thereupon the sale shall be- 
come absolute. Learned Counsel] on the 
basis of these two provisions contended 
that the sale became absolute on 23rd’ 
January 1967, andthe period of limitation 
as provided under Art. 134 of the Limita- 
tion Act expired on 23rd January 1968. 
According to him, therefore, the applica- 
tion for delivery of possession filed on 
18-3-1974 was barred by limitation. 


4, Mr. Agrawal, on the other hand. 
submitted that while construing the 
meaning of the words, ‘when the sale 
becomes absolute” in Art. 134, regard 
must be had not only to the provisions of 
O. XXI R. 92 of the Civil P. C., but also 
to the other material Sections and Orders 
of the Code. It is, therefore, submitted 
that so long as the title suit under O. XXI 
R. 63 of the Civil P. C. was not decided 
in favour of the decree-holder, the sale 
had not become absolute within the 
meaning of Art. 134 of the Limitation 
Act. To support his submissions, learned 
Counsel has referred to a decision in the 
case of Chandra Mani Saha v. Anarjan 
Bibi (AIR 1934 PC 134). The facts of 
that case are very much similiar to this 
case and their Lordships of the Privy 
Council observed that in construing the 
meaning of the words “when the sale 
becomes absolute” in Art. 180 regard 
must be had not only to the. provisions of 
O. 21 R. 92 (1) but also to other material 
sections and orders of the Code includ- 
ing those which relate to appeals from 
orders made under O. 21, R. 92 (1). It 
was further observed that ‘where there 
is an appeal from an order of the Judge 
disallowing the application to set aside 
the sale, the sale will not become ab- 
solute within ‘the meaning of Art. 180 
until the disposal of the appeal, even 
though the Subordinate Judge may have 
confirmed the sale as he was bound to do 
when he decided to disallow the above- 
mentioned application’. I think this Privy 
Council decision fully applies to the pre- 
sent case, 


5> As has been seen above, title suit 

was decided on 30th April 1973, but till 

then the rights were not finally adjudi- 

cated and it could not be predicated what 

exactly the purchaser will be entitled to 
/ 
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get by virtue of his purchase. The sale, 
‘Aherefore, was not absolute at least till 
30th April 1973, when for the first time 
it was finally determined that the appel- 
lant has purchased good title in the auc- 
tion sale. The suit under O, XXIR. 63 isa 
suit under the Civil P. C. and as such I 
am of the view that the sale within the 
meaning of Article 134 of the Limitation 
Act becomes absolute after the suit under 
O. XXI R. 63 C. P. C. was finally dispos- 
ed of. Since in this case the application 
for delivery of possession was filed with- 
in one year from the date of the disposal 
of the title suit, the same is certainly 
within the period prescribed by Art. 134 
of the Limitation Act. 


6. Mr. R. S. Chatterji on the assump- 
tion that the sale became absolute on 
20rd January 1967, urged that the delay 
in filing the application for delivery of 
possession could not be condoned under 
Section 5 of the Limitation Act. Accord- 
ing to him, the period of one year could 
be extended only under Section 15 of the 
Limitation Act in proper cases, but on 
the facts of this case, according to him. 
Section 15 of the Limitation Act was not 
applicable. Learned Counsel to support 
his stand has referred to certain deci- 
sions. It is not necessary, in my opinion, 
to decide the point as I have held that 
the application for delivery of possession 
was filed within one year from the date 
when the sale became absolute. The ques- 
tion, therefore, as to whether the time 
could be extended or not under Sec. 15 
of the Limitation Act does not arise. 


7. I, therefore, see no merit in the ap- 
peal, which is dismissed with costs. 
Appeal dismissed. 
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Jainarain Singh and another, Appel- 
lants v. The State of Bihar and others, 
Respondents. 
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(A) Arbitration Act (1940), Sec, 13 — 
Dispute generally and as a whole referr- 
ed to Arbitrator — It is enough for Arbi- 
trator to decide it substantially — He 
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need not give specific findings separately 
on all questions whether of facts or law. 
(Paras 14, 15) 
B) Contract Act (1872), Sec. 10 — 
Contract —- Interpretation of — Words 
used in contract must be interpreted 
literally and without aid of principles of 
natural justice — Held, under the dis- 
puted clause rescission of contract by 
Government did not require prior notice 
to contractor to show cause, (Per Pra- 
sad, J. agreeing with N. P. Singh, J. and 
differing from B. P. Jha, J.) 
(Paras 20, 21, 24, 26) 


Cases Referred : Chronological Paras 
AIR 1977 SC 1496 20 
AIR 1971 SC 1646 18 
AIR 1967 SC 1030: 1967 All LJ 360 18 
AIR 1962 Orissa 91 14 
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1958 BLJR 484 27 
AIR 1952 All 802: 1952 All LJ 403 14 
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AIR 1940 Lah 186 14 
AIR 1923 PC 66 18, 20 
(1922) 1 AC 268: 126 LT 711, Attorney- 


General for Manitoba v. Kelly 17 
(1913) 2 KB 32: 108 LT 844, In re King 


and Duveen 17 
(1912) 14 Ind Cas 371 (Lah) 14 
(1912) 16 Ind Cas 478 (LIad) 14 
(1905) 2 KB 184: 93 LT 20, Landuer v, 

Asser 20 
(1866) 1 Ex 251: 14 LT 445, Whitworth 

v. Hulse 14 


Angad Ojha and Surendra Kumar Sinha, 
for Appellants; Harendra Prasad, Jr, 
Counsel to Govt. Pleader, No. 4, for Re- 
spondents. ` f 


JUDGMENT :— On a difference aris- 
ing between two learned Judges of this 
Court, this appeal under Section 39 of 
the Arbitration Act (hereinafter called 
‘the Act’) has been placed before me. 


2. It appears that the appellants filed 
an application purporting to be under 
` Sections 8, 14 and 20 of the Act, for the 
purpose of referring a dispute arising 
between them and the State of Bihar and 
its officers in respect of a construction 
work allotted to the appellants. The ap- 


' pellants had entered into a contract with 


the respondents for doing some earth 
work in connection with an Irrigation 
Scheme. The work could not be complet- 
ed within time. According to the appel- 
‘lants this happened because they came 
across semi-hard rocks and there was 
' famine-condition in the vicinity. Exten- 
_ Sion of time, prayed for, was, however, 

not allowed. By-a letter’ dated the 15th 


we" 
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of June, 1967, the appellants were asked 
to show cause why penalty as per terms 
of the contract should not be imposed on 
them. Ultimately, the contract was 
rescinded by a subsequent letter dated 
the 5th of March, 1968. Thus, the appel- 
lants served a notice under Section 80 
C. P. C. and ultimately filed the present 
application for reference of the matter 
of arbitration in accordance with the 
terms of the agreement. 


3 Amongst others, the grievance of 
the appellants was that the termination 
of the contract was illegal because of the 
absence of proper notice. It was said that 
the alleged notice dated the 15th of June, 
1967 was not received by them. The 
answer given by the respondents to the 
aforesaid allegation was that the contract 
was not rescinded without notice even 
though there is no provision in the agree- 
ment for issuing notice to show cause 
against an order of rescission. It was 
Said that the notice dated the 15th of 
June, 1967 was admittedly served and the 
Order of rescission was in consonance 
with the terms of the agreement. 


4, During the pendency of the suit 
both the parties agreed to submit their 
differences and dispute to the Arbitrator 
named in the agreement. Accordingly the 
court made a reference to the Superin- 
tending Engineer by an order dated the 
6th of November 1973. The -Arbitrator 
rejected the claims of the appellants. He 
held on the questions of rescission of the 
contract and forfeiture of the security 
money thatthe Dapartment had taken ac- 
tion as per cls. 2 and 3 of the conditions 
of contract. 

5. Being aggrieved with this award 
the appellants filed an application under 
Section 30 of the Act for setting aside 
the same. The learned Subordinate Judge 
held that there was no good reason for 
setting aside the award. Accordingly he 
rejected the application, Hence this ap- 
peal. 

6. The appeal came up before B. P. 
Jha and N. P. Singh, JJ. who heard it 
‘and decided differently. Jha. J. held 
that “the main allegation of the plain- 
tiffs was that.a notice is required before 
passing the final order of the rescinding 
of the Contract”; that “it is also clear 
from the award that this point was rais- 
ed”; and that “the point of law referr- 
ed to the arbitrator was whether the re- 
scinding order by the Executive Engi- 
neer can be passed without issuing any 
notice to the contractor”. The learned 


. = Judge held on: the: basis of cl, 3 (a) of the 


i 
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conditions of the contract that a prior 
notice before rescinding the contract was 
necessary; that in view of the principles 
of natural justice, this was the only pro- 
per interpretation of the condition afore- 
said; that the point had been referred to 
the arbitrator and raised before him but 
he had failed to decide it; and that the 
omission to decide the aforesaid question 
vitiated the award, this being an error 
apparent on the face of the record. On 
perusal of the letter dated the 15th of 
June, 1967, alleged to be the notice given 
to the appellants for showing cause 
against rescission, the learned Judge held 
that it seems that the letter merely ask- 
ed them of show cause against penalty 
prescribed in the agreement and not spe- 
cifically against the penalty of rescission 
of the contract and the notice was thus 
not sufficient, as required by cl. (3) (a) of 
the agreement. Accordingly he allowed 
the appeal. 


I. Nagendra Prasad Singh, J., on the 
other hand, held that no notice before 
issuing an order of rescission was neces- | 
sary in terms of the agreement; that the 
principles of natural justice do not come 
into play in the case of a contract; that 
the notice dated the 15th of June, 1967 
was valid and sufficient and that the 
Arbitrator had not omitted to decide the 
point of proper notice but had given his 
finding that the rescission of the con- 
tract was legal in terms of clauses 2 and 
3 of the agreement. 


` & Before I express myself on the 
questions arising in the case. I would do 
well to mention certain circumstances 
which are relevant. In para 13 of the 
plaint it was said that notice ought to 
have been served under cl. 23 of the 
agreement. The aforesaid clause relates 
to giving notice of any disputes arising 
between the parties as to the construc- , 
tion of any of the terms or conditions of 
the contract or in respect of any claim, 
rights or liabilities of the parties arising 
out of or relating to the contract and pro- 
vides that such dispute shall be referred 
to the Superintending Engineer of the 
circle and his decision thereon shail be 
final, conclusive and binding on all the 
parties. In the present case it is not laid 
by either party that any such notice of 
the dispute arising between the parties 
was given by one or the other. In para 17 
of the plaint, there is a reference to re- 
scission of the contract without proper 
notice, It is as follow: 

“17. That while the extension of time 


and decision of rate of semi-hard rock - :. 
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was still under consideration of the deft. 
No. 2, the defendant No. 3 through letter 
No. 431 dated 5-3-1968 illegally rescinded 
the contract without proper notice 
merely on hypothetical presumption that 
the plaintiffs had nothing to say on the 
points mentioned in that letter, although 
the position was sufficiently explained 
and reply was given to the defendant 
No. 3 about the cause of the delay 
through various letters mentioned above”, 
From the aforesaid it will appear that it 
is not stated specifically as to what was 
the basis for the claim of proper notice 
prior to rescission of the contract. In any 
case, it is not specifically said that such 
a notice was required under any of the 
conditions of the contract. 


§. Turning to the award it appears 
that before the Arbitrator, amongst 
others, the point raised was “that the 
agreement was illegally rescinded 
because just before the stipulated date of 
completion of work in the agreement he 
has submitted a petition for granting a 
rate of semi-hard rock at Rs. 130/- per 
thousand cft. and the same was not 
granted”. There does not appear to have 
been raised the point specifically that in 
view of Condition 3 (a) of the agreement 
notice to show cause against an order of 
rescission was necessary. 


10. Next, from the petition of objec- 
tion under Section 30 of the Act also it 
appears that the aforesaid point was not 
raised in a specific manner. What was 
said there was— 


“That from the perusal of the plaint, it 
will be apparent that the claim of the 
plaintiff related to cost of excavation of 
canal in semi-hard rock cutting in pro- 
per profile and bed slope with proper 
dressing for 172809 cft at the rate of Ru- 
pees 130/- per thousand Cft. and com- 
pensation for putting hindrance by the 
Executive Engineer. Waterways division. 
Daltonganj, without serving any notice 
for taking up part of the contract-work 
for doing it departmentally in course of 
the progress of the work and the details 
of works so involved were mentioned in 
the Schedule of the plaint.” 

No other ground in the petition under 
Section 30 of the Act speaks of notice. 


11. Coming next to the order under 
appeal, there does not appear to have 
been raised before the court below even 
during the course of argument, that the 
rescission of the contract was illegal in 
the absence of a notice to show cause 
against such an order, Turning to the 
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memorandum of appeal filed in this Court 
it appears that one of the grounds stated 
is that the Arbitrator had not “given any 
compensation for wrongful rescinding of 
the contract”. There is no other ground 
stating the absence of any notice prior to 
the rescission of the contract or its neces- 
sity in view of clause 3 (a) of the condi- 
tions of the agreement, 


12. However, it appears that before 
the learned Judges who heard this ap- 
peal the point which was raised was that 
the dispute between the parties was that 
the rescission of the contract was illegal 
in the absence of a proper notice to show 
cause against such an order and the non- 
consideration of this question by the 
Arbitrator. I cannot but observe on the 
basis of the facts which I have stated 
earlier, that it does not appear that at 
any stage of the proceeding the appel- 
lants had’ raised the question that there 
was any dispute with regard to the con- 
struction of clause 3 (a) of the agreement 
and that its correct interpretation was 
that a notice prior to the issuance of the 
order of rescission of contract was neces- 
sary in terms thereof. True, in para 17 
of the plaint the appellants had referred 
to the absence of proper notice, but they 
had not referred to their right to get 
such a- notice in view of cl 3. (a) of the 
agreement. The distinction between the 
two is fine but appreciable. One may say 
that he had no notice of the order to be 
passed and he was not given an‘ opportu- 
nity to show cause against that. That is 
one thing. It is, however, quite different 
that a person should. assert his right to 
get notice on the basis of a condition in 
the contract. In the latter. case it will be 
the construction to be put upon the terms 
of the contract which will determine the 
right of the party concerned, whereas in 
the former case it may not be necessary 
to interpret the contract at all and the 
question may be decided apart from it. 
It is clear thus that no dispute was rais- 


‘ed with regard to the construction of the 


terms of the agreement. ‘ The first op- 
portunity for the appellants to state the 
actual dispute was not availed of. In view 
of clause 23:of the agreement they had 
the option to serve the notice on the 
other side stating what the dispute was 
and what dispute they wanted to be re- 
ferred to arbitration. That does not ap- 
pear to have been done. The second op- 
portunity available to them was when 
they filed the plaint. Therein they could 
state the dispute clearly. That was not 
done. The point was not raised even in 
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the petition under Section 30 of the Act. 
Thus it is obvious that the point had not 
been raised specifically at any stage 
prior to the arguments in this court. 
Therefore, it would not be correct to say 
that this was a point raised before the 
Arbitrator specifically which he refused 
to decide, 


13. The next question is whether the 
point regarding cl. 3 (a) of the agree- 
ment had been referred to the Arbitra- 
tor. The order of reference does not spe- 
cifically refer any dispute regarding the 
construction of the conditions of the con- 
tract relating to the question of notice 
prior to the rescission of the contract. 
The order of reference shows that in a 
general way the disputes between the 
parties were referred to the Arbitrator. 
It may be that the question of notice 
may arise as one of the points to be con- 
sidered. But the fact remains that the 
point was not specifically referred to the 
Arbitrator, obviously, therefore, it can- 
not be said that his failure to decide this 
question of law referred to him vitiates 
the award. 


14. The construction of a contract may 
be a question of law which may be spe- 
cifically referred to an Arbitrator. In 
such case if there is a refusal to answer 
such a question, it can legitimately be 
said that the award suffers from an in- 
firmity. Where, however, the dispute is 
.lgenerally referred to an  Arbitrator’s 
decision, it is not necessary for the Arbi- 
trator to give his specific findings separa- 
tely on all questions whether of facts or 
of law arising in the case. It would be 
enough if he decides substantially the 
dispute between the parties. It is well 
settled that an Arbitrator may decide a 
dispue without recording separate find- 
ings in respect of each question raised be- 
fore him. In the case of Nanjappa v. 
Nanja Rao, (1912) 16 Ind Cas 478 it was 
held by a Division Bench of the Madras 
High Court that Arbitrators are not 
bound to give a reasoned judicial deci- 
sion; they are merely bound to give an 
intelligible decision which determines the 
rights of the parties in relation to the sub- 
ject matters referred; they are not bound 
to give reason at all. In the case of 
Narpat Rai v. Devi Das, (1912) 14 Ind 
Cas 371 (Lah) it was held that where 
the whole case has been submitted to 
the arbitration of a person, his duty is to 
decide the whole dispute substantially; 
he is not bound to write a judgment and 
give his finding on each issue although 
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he sets forth in the award all the issues 
seriatim. In Raminder Singh v. Mohinder, 
Singh (ATR 1940 Lah 186) a Division 
Bench of the Lahore High Court held 
that an Arbitrator need not record sepa- 
rate findings on various points on which 
the parties are at issue, or write a judi- 
cial reasoned order; all that he is requir- 
ed to do is to give an intelligible deci- 
sion which determines the rights of the 
parties in relation to the subject matter 
referred. Their Lordships relied on the 
previous two cases which I have stated, 
(1912) 16 Ind Cas 478 (Mad) and (1912) 
14 Ind Cas 371 (Lah) (supra). The same 
principle was laid down by a Division 
Bench of the Orissa High Court in the 
case of State of Orissa v. P. C. Chanda 
(AIR 1962 Orissa 91). In this case their 
Lordships held that the essence of the 
dispute between the parties—a contractor 
and the State of Orissa— related to net 
amount payable to the contractor and 


“matters such as interpretation of the 
conditions of contract and the rival con- 
tentions of the parties as regards other 
items in the claim of the contractor, were 
not independent dispute which required 
separate adjudication by the Arbitrator 
but they were all ancillary to the main 
dispute about the sum payable. Once 
that sum had been ascertained, the other 
matters merely become reasons for 
arriving at the sum”. 

Narasimham. C. J. relied on the case of 
Whitworth v. Hulse reported in (1866) 1 
Ex 251 where it was held that 


“unless the arbitration agreement re- 
quires that a separate decision must be 
given in respect of such matter separa- 
tely referred to, it is not necessary for 
the aribitrator to deal with each matter 
of difference separately.” 


Reliance was also placed on the deci- 
sion in the case of Pannalal v. Sm. 
Padmabati (AIR 1960 Cal 693) where also 
it was held that the “arbitrator was not 
bound to make a separate and distinct 
finding on each issue in controversy be- 
tween the parties”. I would also draw 
attention toa decision of a Division 
Bench of this very Court in the case of 
the Union of India v. Prem Chand Sat- 
ram Das (AIR 1951 Pat 201). A similar 
decision would be found in the case of 
Mt. Ishwar Dei v. Chhedu (ATR 1952 All 
802). 

15. It is thus clear that where a dis-| 
pute is generally and as a whole referred 
to an Arbitrator the latter is to decide 
such dispute substantially. There may, 


~ 
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be various issues arising for the deter- 
mination of that question. The decision of 
such issues would be reasonings for the 
purpose of deciding the main dispute. It 
is not obligatory on an Arbitrator to de- 


cide each sugh issue and give a separate 
finding, thereon, 


16. So far as the present case is con- 
cerned, I have already pointed out that 
the issue was not even specifically raised 
at any stage. In fact, even before the 
Arbitrator, as stated earlier, it was said 
that the contract was. rescinded without 
proper notice. when his claim for pay- 
ment for cutting the hard rocks at the 
rate of Rs. 130/- per 1000 Cft. was pend- 
ing. It cannot, therefore, be said that the 
question of law aforesaid was specifically 
raised or referred to the arbitrator or 
that his failure to decide it vitiated the 
award. I must also point out that if 
such a question of law had been specifi- 
cally referred for arbitration there would 
have been such a specific statement 
somewhere that the dispute centered 
round this question of interpretation of 
the contract. There is no such state- 
ment anywhere. For the reasons men- 
tioned above. with utmost respect, I am 
unable to concur in the view taken by 
Jha, J. in this respect. 


17. It may be that during the course 
of the argument in this Court before the 
Division Bench the counsel for the ap- 
pellants placed reliance on Cl. 3 (a) of the 
agreement, as he has done before me, 
for the purpose of inviting this Court to 
come to the conclusion that one of the 
questions arising in the dispute is the 
correct interpretation of the contract 
which would result in a right to the ap- 
pellants to get a notice prior to the re- 
scission of the contract. That is, how- 
ever, different from arguing that the 
party aggrieved had a right to get notice 
under Cl. 3 (a) of the agreement and the 
failure to do so resulted in the rescission 
being illegal. It is well known that it is 
open to parties ta refer either questions 
of fact or questions of law to an Arbi- 
trator. In the latter case even. though 
the questions of law may. have been 
wrongly decided, there is no error appa- 
rent on the face of the record which 
would justify a court to set aside the 
award on that ground. It is only when 
a dispute has been referred to for arbi- 
tration in a general manner and an Arbi- 
trator wrongly decides a question of law 
arising therein that the court may inter- 
fere and set aside the award based on 
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such -erroneous legal decisions. In this 
connection I would like to refer to ‘the 
decision in the case of Attorney-General 
for Manitoba v. Kelly reported in (1922) 
1 AC 268. Speaking for the Judicial 
Committee of the Privy Council Lord 
Parmoor observed: ; 
“And in the Court of Common Pleas, 
forty years ago, in a case in which the 
arbitrator had a question of law submit- 
ted to him according to the ordinary 
forms of pleading. the court. -having 
come to the conclusion that the decision 
of the arbitrator was, in the sense in 
which they understood the words, erro- 
neous, in deciding upon a question of 
law on demurrer, nevertheless held that 
the parties, having submitted that ques- 
tion to the arbitrator, as it was for the 
arbitrator to determine it; in their 
own language. the parties had agreed to 
accept the arbitrator’s decision upon the 
question of law, as well as his decision 
upon the facts.” 
His Lordship referred to the case of In 
re King and Duveen reported in (1913) 
2 KB 32, 36 and the observation of 
Channel], J. to the effect: 


“It is equally clear that if a specific 
question of law is submitted to an arbi- 
trator for his decision. and he does de- 
cide it, the fact that the decision is erro- 
neous does not make the award bad on 
its face so as to permit of its being set 
aside. Otherwise it would be futile ever 
to submit a question of law to an ` arbi- 
trator.” 

The learned Judge however, went on to 
say: 

“Where a question of law has not spe- 
cifically been ‘referred to an umpire, but 
is material in the decision of matters 
which have been referred to him, and 
he makes a mistake apparent on the 
face of the award, an award can be set 
aside on the ground that it contains an 
error of law apparent on the face of the 
award.” 

18. That brings me to the question 
whether there is any error apparent on 
the face of the order in respect of the 
question whether the contract was re- 
scinded legally. The question arises as 
to what is an error apparent on the face 
of the record. In the case of Firm 
Madanlal Roshanlal Mahajan v. Hukum- 
chand Mills Ltd. (ATR 1967 SC 1030) one 
of the arguments was that there was an 
error of law apparent on the face of the 
record. Their Lordships relied on the 


‘observations of the Privy Council in. the 
‘ease of Champsey Bhara & Co. vi Jivraj 


iw 
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Balloo Spinning and Weaving Co. Ltd. 
{AIR 1923 PC 66) to the following effect: 

“An error in law on the face of the 
award means, in their Lordships’ view, 
that you can find in the award or a docu- 
ment actually imecorporated thereto, as 
for instance, a note appended by the 
Arbitrator, stating the reasons for his 
judgment, some legal proposition which 
is the basis of the award and which you 
can then say is erroneous.” 
The learned Judges of the Supreme 
Court further said with respect to the 
case before them: 

“In the present case the Arbitrator 
gave no reason for the award. We do 
not find in the award any legal proposi- 


tion which is the basis of the award, far 


less legal proposition which is erroneous. 
It is not possible to say from the award 
that the Arbitrator was under a miscon- 
ception of law. The contention that 
there are errors of law on the face of 
the award is rejected.” 


It is thus clear that if the award gives 
reasons for the decision and the reason 
is a point of law and has been errone- 
ously decided, then, of course, it can be 
said that there is an error apparent on the 
face of the record. If, however, a court 
has to refer to other documents and en- 
ter into facts or reasonings not stated by 
the Arbitrator in order to come to the 
decision that, the question has been erro- 
neously decided, it is not an error appa- 
rent on the face of the award. In the 
case of the Union of India v. Kalinga 
Construction Co. (P.) Ltd. (AIR 1971 SC 
1646) it was held that it is not open to 
the court to sit in appeal over the con- 
clusions of the Arbitrator in proceedings 
for setting aside the award. 


1$. That brings me to the next ques- 
tion as to whether the Arbitrator has 
omitted to decide the question in respect 
of the alleged illegal rescission of the 
contract. With utmost respect. again, I 
find myself unable to concur in the view 
taken by Jha, J. in this respect. While 
dealing with the question, the Arbitrator 
has in so many words held that the re- 
scission of the contract was done in ac- 
cordance with Cls. 2 and 3 of the con- 
ditions of the contract. Obviously, 
therefore. he held that it was legally 
done and for that reason again he refus- 
ed the petitioners’ claim. In such cir- 
cumstances, it is not possible to say that 
he omitted to decide this question, whe- 
ther raised or referred to or not. 

26. In this background the question 
has to be answered whether there is any 
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error apparent on the face of the award 
on a question of law. So far as the 
question of alleged illegal rescission of 
the contract is concerned, the Arbitrator 
depended upon Cls. 2 and 3 aforesaid 
for the purpose of holding the rescission 
to be legal. Obviously, therefore, he 
had to interpret the aforesaid clauses. 
In the case of Jivraj Balloo Spinning 
and Weaving Co. Ltd. (supra), there was 
Similarly a question of construction put 
upon one of the rules of the Bombay 
Cotton Trade Association and their Lord- 
ships of the Privy Council held an jin- 
correct construction of the aforesaid 
rule to be a patent error and applying 
the principle laid down in the case of 
Landauer v. Asser reported in (1905) 2 
KB 184 held that the award could be set 
aside on account of the patent error of 
law. Clauses 2 and 3 of the agreement 
are as follows: 


“Cl. 2:——- The time allowed for carry- 
ing out the work as entered in the ten- 
der shall be strictly observed by the 
contractor and shall be reckoned from 
the date on which the written order to 
commence work is given to the contrac- 
tor. The work shall throughout the sti- 
pulated period of the contract be carried 
on with all due diligence (time being 
deemed to be the essence of the contract 
on the part of the contractor) and 
the contractor shall pay compen- 
sation an amount egual to 4 per cent on 
the amount of the estimated cost of the 
whole work as shown by the tender for 
every day that the work remain uncom- 
menced, or unfinished after the proper 


dates, The work should not be consi- 
dered finished until such date as the 
Executive Engineer shall certify as the 


date on which the work is finished after 
necessary rectification of defects as 
pointed by the Executive Engineer or 
his authorised agent are fully complied 
with by the contractor to the Executive 
Engineer’s satisfaction. And further, to 
ensure good progress during the execu- 
tion of the work the contractor shall be 
bound, in all cases in which the time al- 
lowed for any work exceeds one month. 
to complete one-fourth of the whole of 
the work before one-fourth of the whole 
time allowed under the contract has 
elapsed, one-half of the work, before 
one-half of such time elapsed, and three- 
fourths of the work, before three-fourths 
of such time has elapsed. In the event 
of the contractor failing to comply with 
the condition he shall be liable to pay as 
compensation an amount equal to $ per 


` 
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cent on the said estimated cost of the 
whole work for every day that the due 
quantity of work remains incomplete 
provided always that the entire amount 
of compensation to be paid under the 
provisions of the clause shall not ex- 
ceed 10 per cent, on the estimated cost 
of the work as shown in the tender.” 


“Cl. 3. Action when whole secu- 
rity deposit is forfeited.— In any 
case in which under any clause 
or clauses of this contract the 


contractor shall have rendered himself 
liable to pay compensation amounting to 
the whole of his security deposit in the 
hands of Government (whether paid in 
one sum or deducted by instalments) 
the Executive Engineer on behalf of the 
Governor of Bihar, shall have power to 
adopt any of following measures, as he 
may deem best suited to the interests of 
Government: 

(a) To rescind the contract (of which 
rescission notice in writing to the con- 
tractor under hend of the Executive 
Engineer shall be conclusive evidence) 
and in which case the security deposit 
of the contractor shall stand forfeited 
and be absolutely at the disposal of Gov- 
ernment, 


(b) To employ labour paid by the Pub- 
lic Works Department and to supply 
materials to carry out the work, or any 
part of the work. debiting the contractor 
with the cost of the labour and the price 
of the materials (of the amount of 
which cost and price certificate of the 
Executive Engineer 
conclusive against the contractor) and 
crediting him with the value of the 
work done. in all respects in the same 
manner and at the same rates as if it 
had been carried out by the contractor 
under the terms of his contract; the cer- 
tificate of the Executive Engineer as to 
the value of the work done shall be final 
and conclusive against the contractor. 


(c) To measure up the work of the 
contractor, and to take such part of the 
work of the contract as shall be unexe- 
cuted out of his hands, and to give it to 
another contractor to complete, in which 
case any expenses which may be incur- 
red in excess of the sum which would 
have been paid to the original contractor 
if the whole work had been executed by 
him (of the amount of which excess the 
certificate in writing of the Executive 
Engineer shall be final and conclusive) 
shall be borne and paid by the original 
contractor and may be deducted from 
any money due to him by under the 
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contract or otherwise. or from his secu- 
rity deposit or the proceeds of sale 
thereof, or a sufficient part thereof. 


In the event of any of the above 
courses being adopted by the Executive 
Engineer, the contractor shall have no 
claim to compensation for any loss sus- 
tained by him by reason of his having 
purchased or procured any materials, or 
entered into any engagement, or made 
any advances on account of or with a 
view to, the execution of the work or 
the performance of the contract. And 
in a case the contract shall be rescinded 
under the provision aforesaid. the con- 
tractor shall not þe entitled to recover 
or be paid any sum for any work there- 
for actually performed under this con- 
tract, unless and until the Executive 
Engineer shall have certified in writing 
the performance of such work and the 
value payáblè in respect thereof. and 
he shall only be entitled to be paid the 
value so certified.” 


It would be obvious from the clauses 
quoted above that the time allowed ‘for 
carrying out the contract work is to be 
strictly observed and in the event of 
failure to do so, the contractor is liable 
to pay compensation. It also appears 
from C]. 3 that where he becomes so 
liable it is open to the Executive Engi- 
neer to adopt any of the courses men- 
tioned therein, one of them being to re- 
scind the contract. It appears, and I 
say so with great respect. that the words 
put within brackets “(of which rescission 
notice in writing to the contractor under 
hand of the Executive Engineer shall be 
conclusive evidence)” have been 
strued by Jha, J. to mean that a notice 
before rescission of the contract is ne- 
cessary. Further, he brought in aid to 
the aforesaid interpretation the princi- 
ple of natural justice. I am afraid I can- 
not persuade myself to take that view. 
Firstly, it is well settled that where the 
terms of a contract or for the matter of 
that any statute, is to be construed, a lite- 
ral interpretation must be given. I do 
not think that it is open to me to consi- 
der while interpreting the aforesaid 
clauses of the contract as to whether it 





















ples of natural justice. 
of natural justice are not applicable to 
all cases and in all circumstances. It i 
open to two parties to contract out of 
the principles of natural justice. It can- 
not therefore, be made applicable in 
such a case. In the case of M/s. Radha- 
krishna Agarwal v. State of Bihar (AIR 


‘evidence. 
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1977 SC 1496) their Lordships observed 
in para 25): 


“The limitations imposed by rules of 
natural justice cannot operate upon 
powers which are governed by the terms 
of an agreement exclusively. The only 
question which normally arises in such 
cases is whether the action complained 
of is or is not in consonance with the 
terms of the agreement.” 


Therefore, I have not the slightest doubt 
that the aforesaid term in Cl. 3 (a) of 
the agreement has to be interpreted 
literally and without the aid of princi- 
ples of natural justice. 


21. Coming now to the aforesaid 
Cl. 3 (a), what do the words within the 
brackets indicate? Before the question 
is answered it must be stated that there 
iS nothing else in Cl. 3 (a) to indicate a 
notice to be given to show cause against 
the rescission of the contract. Now to 
come back to the words within the 
brackets quoted above, what do they 
purport to do? Do they purport to lay 
down a rule of procedure to be adopted 
before or after the rescission of the con- 
tract or do they indicate merely a rule 
of evidence. It is significant that the 
words used are “of which rescission.” 
Obviously they denote the fact of re- 
scission which has already happened. 
The words then indicate that the notice 
in writing shall be conclusive evidence, 
These words can have no other meaning. 
I venture to suggest, then that the 
notice in writing to the contractor of the 
fact of rescission shall be the conclusive 
evidence thereof. I am unable to con- 
strue it so as to mean that a notice in writ- 
ing prior to the rescission is necessary. 
The rescission can be proved in more 
ways than one. All that the words 
within the brackets suggest is that if a 
notice in writing of the fact of rescission 
has been given, it would be conclusive 
Even that is not said to be the 
only way to prove the rescission. Other 
evidence may prove it. But in other 
cases the evidence may or may not be 
conclusive. There is thus no scope for 
the argument that a notice prior to the 
rescission of the contract to show cause 
against it is required under Cl. 3 (a) of 
the contract, 


22, In the view which I have taken 
I am supported by the existence of simi- 
lar conditions occurring in the agree- 
ment itself at various other places. 
Clause (b) provides for another course 
open to the Executive Engineer, to get 
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the work done by employing labour paid 
by the P. W. D. and by supplying mate- 
rials and debiting the contractor with 
the cost of the labour and also the price 
of the material. There again, we find 
within brackets the words “(of the 
amount of which cost and price certifi- 
cate of the Executive Engineer shall be 
final and conclusive against the contrac- 
tor)”. It is obvious that this contains a 
rule of evidence. According to Cl. (c) 
again the third course open to the Exe- 
cutive Engineer is to give the remaining 
work to another contractor and to rea- 
lise from the original contractor any ex- 
cess expenses incurred. In this connec- 
tion again, there are words similar in 
“(of the amount 
of which excess the certificate in writing 
of the Executive Engineer shall be final 
and conclusive)”. 


23. The contract further shows that 
where notice in writing prior to the de- 
termination of a matter is required it is 
said so therein. In Cl. 4 of the agree- 
ment a notice in writing to the contrac- 
tor requiring him to remove tools. plants 
etc, is required failing which the Execu- 
tive Engineer can get them removed and 
realise the expenses. It will appear - 
from Cl. 19 which relates to subletting 
of work that if the contractor sublets 
his contract “the Executive Engineer 
may thereupon by notice in writing re- 
scind the contract. ......... and the same 
consequences shall ensue as if the con- 
tract had been rescinded under Cl. 3 
hereof.” Here it is provided that a con- 
tract may be rescinded by notice. There 
is no provision of a notice to show cause 
against proposed rescission. The conse- 
quences of subletting are similar to that 
of Cl, 3. I have already referred to 
Cl. 28 of the agreement which required 
notice to be given by either party in 
respect of a dispute. Looking at the 
other parts of the contract also, it is 
quite clear that under cl. 3 (a) the contrac- 
ting parties merely meant to lay down 
that the notice in writing given to the 
contractor of the fact of rescission shall 
be conclusive evidence thereof, 


24, That being the correct interpre- 
tation of the terms of the agreement, 
there is no scope for the argument that 
Cl. 3 (a) of the agreement requires a 
notice prior to the rescission of the con- 
tract or that the Arbitrator has wrongly 
decided this question of law. There is 
thus no error at all in the view taken 
by the Arbitrator much less an error of 
law apparent on the face of the record, 
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25" Assuming however. that notice 
was required prior to the rescission of 
the contract, it has been rightly said by 
the respondents that the letter dated 
the 15th of June, 1967 was such a notice. 
The notice does ask the appellants to 
“show cause as to why penalty should 
not be imposed on you as per the terms 
of the contract”. True, it does not say 
as to which of the three penalties pre- 
scribed by sub-cls. (a), (b) and (c) of 
Cl. 3 is to be imposed. Even so, it can- 
not be said to be vague. It is Cl. 3 alone 
which empowers the Executive Engineer 
to adopt one of the said courses, The 
basic question was whether the appel- 
lants had become liable for the penalty 
provided by Cl. 3. The basic question 
was not as to which penalty would he 
imposed. In fact, he did not have to de- 
cide as to which penalty he would im- 
pose before issuing the notice. He 
could thus ask the contractor to show 
cause why any of the penalties prescrib- 
ed in the agreement could not be impos- 
ed on him. The notice has also made a 
reference to a previous letter of the 
Sub-divisional Officer apprising the ap- 
pellants of the facts resulting in this 
notice. I am thus unable to take the 
' view that since this notice did not spe- 
cifically ask him to show cause against 
the rescission of the contract alone, it 
cannot be deemed to be sufficient notice. 
I would consider it to be sufficient as- 
suming that such a notice was necessary. 


26. Accordingly, I find that I am in 
agreement with the view taken by N, P. 
Singh. J. and am entirely unable to ac- 
cept the view taken by B. P. Jha, J. 


27. I may add an additional reason 
which goes against the appellants. It is 
well settled that it is not open to an ob- 
jector to raise a point which has not 
been raised in the petition under S. 30 
of the Act. In the case of Indian Gene- 
ral Construction Corporation Lid. v. 
Union of India (1958 BLJR 484) a Divi- 
sion Bench of this Court held that the 
appellant not having raised a point in 
the pleadings or at the trial could not 
be allowed to raise the point for the 
purpose of assailing an award. The well 
known rule of pleadings that a point 
which is not raised in the pleadings is 


not allowed to be raised at the hearing, 


is as much applicable to an arbitration 
proceeding as to any other proceeding. 
I have already quoted in para 8 what 
was said in that petition.. The question 
of notice was raised there in connection 
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with the taking up of part of the con- 
tract work for doing it departmentally. 
There was no objection raised that the 
appellants were entitled to a notice prior 
to the rescission of the contract in terms 
of Cl. 3 (a) of the agreement. That be- 
ing so, it is not open at all tc the appel- 
lants to raise this point during the 
course of argument in this Court for the 
purpose of setting aside the award. 
28° In the result, I find that there is 
no merit in this appeal. It is accordingly 
dismissed. In the circumstances of this 
case, there will be no order as to costs. 
Appeal dismissed. 
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Civil Writ Jur. Case No. 294 of 1978, 
D/- 22-9-1978. - 


Bihar Excise (Amendment and Valida- 
tion) Second Ordinance (1977), Ss. 2, 3 — 
Constitutional validity — Denatured spi- 
rit could be brought within ambit of 
Entry 8 List II of 7th Sch. of the Con- 
stitution — S, 2 therefore is not invalid 
and the validity could be given retros- 
pective effect. (Constitution of India, Sch. 
7, List II Entry 8). (Paras 17, 18, 22) 
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‘Balbhadra Pd. Singh, Rameshwar Pra- 
sad No. 2 and Upendra Prasad for Peti- 
tioner: M/s. K. D. Chatteriee (Advocate 
General) S. B. N. Singh (Govt. Pleader 
No. 2) and Basant Kumar Singh, for 
the State. 

HARI LAL AGRAWAL, J.:— This is 
the second trip of the petitioner to this 
Court in order to be relieved from the 
burden of the levy of certain fee under 
the Bihar and Orissa Excise Act, 1915. 
On the earlier occasion in C. W. J. C. No. 
887 of 1965, it had challenged the im- 
position of fee on denatured spirit on the 
ground that it was not backed by the 
element of service. It failed in this court, 
but succeeded in the Supreme Court which 
remanded the case back to this Court 
with certain directions (see AIR 1971 SC 
1182). On remand the petitioner succeed- 
ed and this court ordered the respondent 
to forbear from realising the fee and fur- 
ther directed to refund the amounts al- 
ready realised from the petitioner. The 
State Government. however, instead of 
refunding the amounts in question, came 
out with an -Ordinance purporting to 
validate the imposition in question with 


. getrospective effect and thereby purport- 


ing to nullify the decision of this Court. 
The petitioner now challenges the vali- 
dity of this Ordinance. The facts are 
interesting and may be noticed in brief 
for the proper appreciation of this ques- 

n. 

2, The Ordinance under challenge is 
the Bihar Excise (Amendment and Vali- 
dation) Second Ordinance 1977 (Bihar 
Ordinance No. 236 ‘of 1977) promulgated 
by the Governor of Bihar on 22nd Dec. 
1977, thereby, also repealing an earlier 
Ordinance promulgated for the same pur- 
pose, namely, Bihar Ordinance No. 223 
of 1977. 

Now to the facts: 

3. The petitioner is a consumer of de- 
natured -spirit and purchases the same 
from the wholesalers or manufacturers 
for the purpose of manufacturing mica- 


nite. Under Section 90 of the Bihar and > 


Orissa Excise Act, the then provincial 
Government and the Board of Revenue 


` framed various rules known as the Bihar 


and Orissa Excise Rules...Rule 111 related 
to levying of licence fee. The fee for the 


licence to.possess denatured spirit in 1919 
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was only Rs. 2/- per annum, irrespective 
of the quantity to be possessed by any 


. person. On 10th September 1937, the rule 


was amended and the fee was made ad- 
quantum at the rate of eight annas per 
biuk gallon. By a notification of 24th 
March 1952, this was raised to Ru- 
pees 2/- and then to 55 paise per litre 

and thereafter to 75 paise per litre. . 


4. In C. W. J. C. No. 887 of 1965, the 
petitioner challenged the order of the 
Board of Revenue fixing the rate of fee 
of 55 paise per litre on the main ground 
that the fee was. in essence, tax or duty 
which the State Govt. could not consti- 
tutionally levy in respect of alcoholic 
liquor not fit for human consumption, in- 
asmuch as it was a subject falling in the 
Union List in entry No. 84 (a). 


Chief Justice Narasimham who deliver- 
ed the Judgment for the Bench on the 
14th October, 1966, dismissed the applica- 
tion holding that the impugned levy was, 
in essence, a fee, and not a tax and that 
there was proper element of quid pro 
quo for grant of the said privilege of 
storing denatured spirit in large quantity 
without any risk of prosecution. In other 
words, it was held that there was suffi- - 
cient co-relationship between the privi- 
lege granted or the services rendered to 
the licensee and permit-holder, on the 
one hand. and the impugned levy on him, 
on the other, inasmuch as the Excise De- 
partment had to maintain an elaborate 
staff for the purpose of ensuring that 
Genaturation was done properly by the 
manufacturer and its subsequent posses- 
sion by the dealers and the licensees or 
the permit~-holders was not a misuse. 


‘3. The petitioner then took the matter 
to the Supreme Court on a certificate. 
The Supreme Court allowed the appeal 
and remanded the case back for a fresh 
decision after giving a further opportu- 
nity to the State Government “to place 
material before that Court to show that 
the value of the services rendered by the 
State has reasonable co-relationship with 
the fees charged”, with liberty to the 
petitioner to rebut the same. The 
Supreme Court, however, observed that 
prima facie the levy appeared to be ex- 
cessive even if the State could be said to 
be rendering some service to the licensee. 


6. After remand, the case was placed 
before a Bench consisting of S. N. P. 
Singh and K. B. N. Singh, JJ. (as they 
then were). An affidavit was filed on be- 
half of the respondents stating certain 


, facts in support of their case that there 


34 Pat. 


was a co-relationship between the fee 
realised and the services rendered by the 
State, but this Court did not feel satis- 
fied that there was a correlationship be- 
tween the fee realised and the services 
rendered and, accordingly, by their judg- 
ment dated 30th August 1973 allowed the 
application holding that the levy was un- 
justified. A writ of mandamus was ac- 
cordingly, issued on the respondents not 
to impose levy under the impugned rule 
and also directing them to refund the 
amount already realised from the peti- 
tioner. Admittedly the respondents did 
not refund the amounts, somuch so that 
the petitioner also went on paying the 
fees. The petitioner then moved the 
member, Board of Revenue, Bihar, in the 


year 1975 in Case No. 473 of 1975, and ` 


the Board of Revenue by its order dated 
lith May 1976 directed the State to re- 
fund the sum of Rs. 1,97,379-48 repre- 
senting the payments made by the peti- 
tioner as licence fee during the pendency 
of the writ application, ie. from 11-10- 
1965 to 1-3-1976 within a period of three 
months, but refused to make any such 
order for the periods earlier to that. For 
the refund of the amount disallowed by 
the Board, a separate writ application 
(C. W. J. C. No. 2142 of 1976) has been 
filed by the petitioner which is pending. 
No payment, however, was made by the 
respondents in spite of the above order 
of the Board of Revenue, although fur- 
ther realisations trom April 1976 were 
agreed to be stayed. 


7. The petitioner thus having failed 
to get any redress, filed the present writ 
application. The petitioner has alleged 
that the respondents did not forbear from 
realising the licence. fee from it, and in- 
asmuch as denatured spirit as a raw 
material for manufacturing mica- 
nite was essential, it was obliged to pay 
the same even after the orders passed by 
this Court. The petitioner also filed an 
application under Section 11 of the Con- 
tempt of Courts Act, 1971 on 19th July 
1977 (M. J. C. No. 141 of 1977) for the 
committal of the respondent-State and 
the Commissioner of Excise. A rule was 
issued by this Court on that application 
on 12-8-1977. In the show cause of the 
Commissioner of Excise in the contempt 
proceeding on 21-9-1977. in essence, his 
plea is that the claim of the petitioner 
could not be disposed of on account of 
the pendency of C. W. J. C. No. 2142 of 
1976 and certain verification needed on 
account of the conflicting claims made 
from time to time by the petitioner. 
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Rather tili then, willingness to pay has 
been indicated. It is, therefore. obvious 
that the State Government changed its 


mind thereafter and came with the Ordi- | 


nance, namely, Ordinance No. 223 of 1977 
on 3rd November 1977, followed by the 
Ordinance No. 236 of 1977, purporting to 
validate the imposition of fees from re- 
trospective effect. The petitioner, accord- 
ingly, fled the present writ application 
on 7-2-1978, challenging the vires of the 
Ordinance. 


8. The Ordinance consists of only four 
sections. the last section being simply a 
“Repeal and Saving” provision. Its pre- 
amble, inter alia, says that it had been 
thought fit to amend the Bihar and Orissa 
Excise Act and to validate the levy of 
certain fees as “it has come to light that 
various unscrupulous persons have from 
time to time attempted to modify the 
contents of ‘denatured spirit’ and utilis- 
ed it for the purpose of human consump- 
tion resulting in serious injury including 
death” which required strict supervision 
and control in respect of all activities 
connected with it and that “circumstances 
exist which render it necessary „esses. 
to validate levy of certain fees............ a 
The Ordinance substituted another sec- 
tion in place of the existing Section 22 of 
the Bihar and Orissa Excise Act. But the 
only change that has been brought ab- 
out is the addition of a new clause, 
namely, cl. (f) bringing in ‘denatured 


spirit’ within the fold of exclusive privi- - 


lege and reads as follows: 


“Of manufacturing, storing, using, 
possessing, exporting, importing includ- 
ing wholesale or retail sale of liquor 
which after manufacture is denatured 
to render it unfit for human consump- 
tion and is thereby termed as denatured 
spirit and any other intoxicant.” 

Section 3 of the Ordinance reads as fol- 
lows: 


“Notwithstanding anything to the con- 
trary contained in any decree, judgment 
or order of any Court, the fee fixed, levi- 
ed and realised or purported to be fixed, 
levied and realised under sub-s. (7) of S. 90 
of the Act read with S. 22 of the Bihar 
and Orissa Excise Act, 1915 (Bihar and 
Orissa Act IT of 1915), shall be deemed 
to have been validly fixed, levied, and 
realised as if the Ordinance were in force 
on the day on which such fee was fixed, 
levied and realised or purported to be 
fixed, levied and realised and shall not be 
called in question merely on the ground 
that such fee was excessive or dispropor- 
tionate or unrelated to services rendered 


ier 


ai 
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and all licences granted therefor shall be 
deemed to be exclusive privilege within 
the meaning of Section 22 of the said 


- Act.” 


9. There is no manner of doubt that 
one of the objects of the Excise Act is to 
raise revenue for the State. There are 
provisions in the Excise Acts of all the 
States, including the Act of our own 
State, authorising the State to raise re- 
venue in the shape of excise duty, licence 
fee and extra money for the grant of ex- 
clusive rights contemplated under Sec- 
tion 22 of the Bihar and Orissa Act, re- 
ferred to above. However, after the com- 
ing into force of the Constitution, any 
impost under the Excise Act has to be 
justified with reference to some entry in 
the legislative List. 


10. Before I proceed to discuss the 
various contentions advanced on behalf 
of learned counsel appearing for both 
sides, in order to narrow down the dis- 
cussion and shorten my judgment, at the 
outset I must notice some of the proposi- 
tions which have since been firmly esta- 
blished by the Supreme Court, namely, 
(a) A legislature has no authority for 
trenching upon the judicial power. but it 
has certainly got the power to nullify a 
judicial decision by changing the law re- 
trospectively and thereby removing the 
basis of the decision rendered by the 
High Court. Such a course cannot be con- 
sidered as an encroachment upon the 
judicial power (see Tirath Ram Rajindra 
Nath’s case (AIR 1973 SC 405)); 

When a-Legislature sets out to validate 
a tax declared by a Court to be illegally 
collected under an ineffective or an invalid 
law, the cause for the ineffectiveness or 
invalidity must be removed before the 
validation can be said to take place ef- 
fectively. The most important condition, 
of course, is that the Legislature must 
possess the power to impose the tax; for, 
if it does not, the action must ever re- 
main ineffective and illegal. In this con- 
nection it may further be noted that in 
spite of the legislative competence, it is 
not sufficient to declare merely that the 
decision of the Court shall not bind, for 
that is tantamount to reversing the deci- 
sion in purported exercise of judicial 
power which the Legislature does not 
possess or exercise. A Courts decision 
must always bind unless the conditions 
on which it is based are so fundamentally 
altered that the decision could not have 
been given in the altered circumstances 
{see Shri Prithivi Cotton Mill’s case (AIR 
1976 SC 192)); 
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(b) Where an entry is in general terms 
in List II, and part ofthat entry is in spe- 
cific terms in List I the entry in List I 
takes effect notwithstanding the entry in 
List II, inter alia, on the principle that 
the general entry in List II is subject to 
the special entry in List I (see Kerala 
State Electricity Board’s case (AIR 1976 
SC 1031)); 


(c) There is no fundamental right to do 
trade or business in intoxicants. The 
State, in its regulatory powers, has the 
right to prohibit absolutely every form 
of activity in relation to intoxicants. In 
all its manifestations, this right is vest- 
ed in the State (see Balsara’s Case (AIR 
1951 SC 318). Cooverjee’s case (AIR 1954 
SC 220), Kidwai’s case (AIR 1957 SC 414), 
Nagendra Nath’s case (AIR 1958 SC 398) 
and Amar Chandra Chakraborty’s case 
(AIR 1972 SC 1863), which have all been 
noticed in Har Shankar’s case (AIR 1975 
SC 1121)). 


11, The above discussion at once leads 
us to notice the relevant entries in List H 
(State List), namely, entries 8, 51 (a) and 
66, which are as follows: 

Entry 8. “Intoxicating liquors, that is 
to say, the production, manufacture, 
possession, transport, purchase and sale of 
intoxicating liquors.” 

Entry 51 “Duties of excise on the fol- 
lowing: goods manufactured or produced 
in the State and countervailing duties at 
the same or lower rates on similar goods 
manufactured or produced elsewhere in 
India. :— 

(a) alcoholic liquors for human con- 
sumption. 

(b) xx xx” 


Entry 66 “Fees in respect of any of the 
matters in this List, but not including 
fees taken in any court.” 


From a perusal of the above entries, it 
would appear that each entry deals with 
different situations, Whereas entry 8 con- 
fers exclusive privilege to the State Gov- 


ernment with regard to the production. 
manufacture, possession, transport, pur- 
chase and sale of intoxicating liquors. en- 
try 51 authorises it to impose duties of 
excise and countervailing duties on alco- 
holic liquors for human consumption 
manufactured or produced in the State. 
Entry 66, on the other hand, authorises 
for imposition of fees in respect of 
any of the matters in List IL 

In this connection entry 84 (a) of the 
Union List (List I) may also be seen 
which is as follows: 
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Entry No. 84. “Duties of excise on to- 
bacco and other. goods manufactured or 
produced in India except— 


(a) alcoholic liquors for human con- 
sumption; 

(b) xx xx” 
The above entry, therefore, makes it quite 
clear that right to levy excise duty on 
“alcoholic liquors for human consump- 
tion” was given to the State legislatures 
and there is no manner of conflict be- 
tween the areas of operation of the Union 
and the States, and in any event, the im- 
post in this case is supported by the 
State on the ground that it is an excise 
duty. We have seen that on the earlier 
occasion, the State Government sought to 
defend the impost under entry 66, and in 
view of the long line of decisions refer- 
red to by the Supreme Court in the peti- 
tioner’s case itself (AIR 1971 SC 1182) 
and again in Har Shankar’s case (AIR 
1975 SC 1121) that the levy of fee must 
be backed by the element of service, i. e. 
the theory of quid pro quo, the State 
Government failed to justify the said im- 
position and accordingly it was struck 
down. The State Government, therefore, 
had no escape unless it took recourse to 
its legislative powers, the power to levy 
fees under entry 66 having proved a fail- 
ure. They could seek equally no relief 
under entry 51 (a) as it authorised the 
State Legislature to impose excise duty 
only on liquors fit for human consump- 


tion and denatured spirit being not fit for 


human consumption the only succour for 
the State, therefore, was to fall on entry 
No. 66. S. 22 of the Act as it stood could 
not provide any relief as it created ex- 
clusive privilege only with respect to 
(1) country liquor, and (2) intoxicating 
drugs. Denatured spirit could not be 
= brought in either of the two items and, 
therefore, if I may say so, in their inge- 
nuity, they thought to. derive fresh 
power under Section 22 of the Act by 
bringing denatured spirit also within its 
ambit. The State perhaps could not wait 
for an amendment by the Legislature on 
account of the contempt case. Therefore, 
they took recourse to an Ordinance and 
brought in the amenament. 


12. By the proposed amendment, i. &. 
by bringing denatured spirit under the 
fold of Section 22 of the Act; which now 
authorises the State Government to grant 
exclusive privilege of manufacture, sto- 
rage, sale etc. of denatured spirit as well, 
that power the State exercised with re- 
trospective. effect, and thereby validated 
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the levy of the fees in’ question, notwitb- 
standing the judgment of this Court 
inter partes. The amending Ordinance 
thus supplied the base for the imposition 
and effectively nullified the said judg- 
ment of this Court. 


13. Now let us also examine some cf 
the provisions of the Bihar and Orissa 
Excise Act in this connection. ‘Denature’ 
as a verb has been defined in Section 2 
(b) of the Act as follows: 


“to mix spirit with one or more 
denaturants in such manner as may be 
prescribed by rule made in this behalf 
under clause (c) of Section 90, and 
‘denatured spirit’ means spirit so mixed.” 


Then ‘intoxicant’ has been defined in 
S. 2 (12) as “any liquor or intoxicating 
drug”. ‘Intoxicating drug’ has been de- 
fined in S. 2 (13) and ‘liquor’ in S. 2 (14). 
which reads as follows: 

“"Liquor’ includes all liquids consisting 
of or containing alcohol. such as spirits 
oi wine, spirit, wine, fermented tari, 
pachwai and beer, and also unfermenied 
tari, and also any other substance which 
the State Government may, by notifica- 
tion, declare to be liquor for the purpose 
of this Act.” 


In this connection it will be also useful 
to refer to the definition of “spirit” defin- 
ed in Cl. 19 of Section 2, meaning as “any 
liquor containing alcohol obtained by 
distillation. whether it is denatured cr 
not”. ; 


14. The expression “foreign liquor” 
should not be misunderstood as an im- 
ported liquor and it can be manufactured 
within the State under a licence. Foreign 
liquor is allowed to enter the State only 
cn payment of certain duty. The essen- 
tial difference is in the base from which 
the two categories of liquors are manu- 
factured. Notification No. 47-F dated 
the 15th Jan., 1919 declares denatured 
spirit within the category of “foreign 
liquor.” 

15. Mr. Balabhadra Pd. Singh, learn- 
ed counsel appearing for the petitioner, 
didnot dispute the propositions of law 
enumerated by me in para 10 above, but 
he attacked the Ordinance mainly on two 
grounds; firstly, that denatured spirit 
could not be introduced in Sec. 20 of the 
Act as it was not fit for human consump- 
tion and, therefore, its inclusion in the 
present Act by S. 2 of the Ordinance 
suffers from the vice of legislative in- 
competence and secondly, retrospective 


validation of the imposition was nothing 


but ‘a colourable device to merely nulli- 


i 
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-~ not a fee, which was 


fy a judgment debt and the State had no 
authority for withholding payment of 
any excess amount paid or realised. I 


“now proceed to consider both the above 


grounds one by one. 
Ground No. 1: 


16. In support of his first contention, 
learned counsel first referred to entry 
84 (a) of List I to show that the right to 
impose duty of excise was excluded from 
the Union List only with respect to such 
alcoholic liquors which were fit for 
human consumption, and inasmuch as 
denatured spirit was not fit for human 
eonsumption, there was no right in the 
State Government to make any impost 
with respect to the same—— 


There is an apparent fallacy in the 
argument of the learned counsel for the 
simple reason, as already indicated in 
the very beginning, that here it is not 
a case of imposition of any duty of  ex-~ 
cise under Entry 51 (a), but the grant of 
exclusive privilege under Entry 8. Of 
course, this could not he done wunder 
S. 22 as it originally stood as that con- 
templated the grant of exclusive privi- 
lege of manufacture and sale etc. of 
country liquor or intoxicating drugs 
only, and not anything else. Denatured 
spirit could not be covered either ‘with- 
in the definition of ‘country liquor’ or 
‘intoxicating drugs’. From the declara- 
tion made under Notification No. 470-F 
dated the 15th Jan., 1919, issued by the 
State Government, it appears that de- 
natured spirit is deemed to be included 
in ‘foreign liquor’. It was further con- 
tended on reference to certain provisions 
of the Act and the rules that the powers 
so far as with respect to denatured spirit 
was concerned, it was merely regulatory. 


Two decisions were also cited on be- 
half of the petitioner in support of the 
contention, namely, (a) Sheopat Rai v. 
State of Uttar Pradesh (1973 Tax LR 
2271) (All) and Laxmikant Sahu v. 
Superintendent of Excise, Bihar (1968 
SCD 14). In both the cases, the concerned 
State Governments wanted to settle fore- 
ign liquor shops by auction by deriving 
powers in that behalf by enforcement of 
the amending Ordinances. On reference 
to the various provisions of their Excise 
Acts and the corresponding rules fram- 
ed thereunder, it was found that the 
auction money for settling the foreign 
ligour shops was, in essence. a tax, and 
not authorised 
under the law. The ratio of neither of 
the cases could have any application . to 
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the facts of the present case, as it is no- 
body’s case that the impost in question 
was made as an incidence of ‘tax’. 
Laxmikant Sahu’s case was considered 
by the Supreme Court in the case of 
Har Shankar v. Deputy Excise & Taxa- 
tion Commr. (AIR 1975 SC 1121), where 
it was observed that the ratio of this 
ease was based on the concession of the 
counsel. It was not contended before 
us in fact, could it be se contended that 
“foreign liquor” would not fall within 
the mischief of the definition of “liquor”. 
The Supreme Court in  Balsara’s case 
(AIR 1951 SC 318), while holding that 
the State has power to regulate a trade 
like the trade in intoxicants, on refer- 
ence to a lrage number of statutes, both 
Indian and foreign, also held that the 
word “liquor” was wide enough to cover 
not only alcoholic liquors used for beve- 
rage purposes, but also foreign liquor. 
It was for this end in view that an 
amendment of S. 22 was thought neces- 
sary by the State Government to derive 
powers with respect to denatured spirit 
to bring it within the pale of exclusive 
privilege so as to part with this privilege 
on such considerations as it might think 
proper. 

17 A question, ‘however, still arises 
as to whether the State Government was 
competent to make the amendment as 
challenged by the learned counsel. It has 
already been seen that one of the domi- 
nant purposes of the Excise Act is to 
augment the revenue of the State Ex- 
chequer in the shape of excise duty, 
licence fee and extra money for the 
grant of exclusive rights. The only em- 


bargo on this right is that it has to be 


justified with reference to some entry in 
the legislative list. In my judgment, 
Entry 8 of List II is wide enough and de- 
natured spirit could be brought within 
the pale of State Legislature. Section 2 
of the Ordinance which amends S, 22 of 
the Excise Act. in the manner seen 
above, therefore, in my opinion, does 
not suffer from any vice of unconstitu- 
tionality. Once this position is arrived 
at, then there can be no difficulty in 
holding that the State Government under 
the legislative authority could make a 
law with a retrospective effect. 

Ground No. 2: 

18. My answer to the first question 
raised by the learned counsel for the peti- 
tioner by itself cuts at the root of the 
second ground of attack, namely that the 
provision of Sec. 3 of the Ordinance 
amounts to nullify a judgment debt as 
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it is well settled that once there is a 
legislative competence to validate any 
imposition, then the validity can be given 
a retrospective effect andthe legislature 
is competent to validate the imposition 
by supplying the base for the imposition 
in question and thereby fill up the lacuna 
in the principal Act. In this connection 
I may refer to some of the authorities 
which were cited by the learned Advo- 
eate-General. They are United Pro- 
vinces v. Mt. Atiqa Begum (AIR 1941 
FC 16), Piare Dusadh v. Emperor (AIR 
1944 FC 1), M/s. West Ramnad Electric 
Distribution Co. Ltd. v. State of Madras 
(AIR 1962 SC 1753), Jaora Sugar Mills 
(P.) Ltd. v. State of Madhya Pradesh 
(AIR 1966 SC 416), Udai Ram Sharma v. 
Union of India (ATR 1968 SC 1138), Shri 
Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality (AIR 1970 SC 192) 
and M/s. Tirath Ram Rajindra Nath v. 
State of Uttar Pradesh (AIR 1973 SC 
405). ' 


19. It is not necessary to discuss in 
any detail the principles enunciated in 
the two cases of the Federal Court as the 
question has engaged the attention of the 
Supreme Court in a number of cases by 
now. The Supreme Court has noticed 
the two cases of the Federal Court as 
well as the earlier cases decided by it 
by that time in Udai Ram Sharma’s case 
(ATR, 1968 SC 1138). This case arose out 
of a proceeding for acquisition of land 
for: Rourkela Plant. Originally a decla- 
ration under Sec. 4 (1) of the Land Ac- 
quisition Act was issued and thereafter 
notifications were issued under Section 6, 
from time to time acquiring lands in dif- 
ferent instalments out of the lands men- 
tioned in the declaration under Sec. 4, 
Some of the owners of the lands chal- 
lenged the validity of the notifications 
under Section 6 and the High Court ac- 
cepted the same. The State Government 
then went to the Supreme Court. and in 
State of Madhya Pradesh v. V. P. 
Sharma (AIR 1966 SC 1593), the Supreme 
Court held that once a declaration under 
S. 6 was issued, the notification under 
S. 4 (1) was exhausted. Thereafter an 
Ordinance was promulgated by the Presi- 
dent of India purporting inter alia to 
amend S. 6 of the principal Act by en- 
abling different declarations to be made 
from time to time in respect of different 
parcels of land covered by the same 
notification under S. 4. The Ordinance 
also purported to validate all acquisitions 
of land made or purporting to be made 
under the principal Act before the com- 
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mencement of the Ordinance notwith- 
standing any judgment, decree or order 
of any Court to the contrary, which was 
later on made an Act of the Parliament 
(Act 18 of 1967). When this Act was 
challenged, it was held by the Supreme 
Court that it was open to the Parliament 
to adopt either course, for example 
i.e. to provide exprėssly for the retro- 
spective operation of the provisions of 
the amending Act, or to lay down that 
no acquisition purporting to have been 
made and no action taken before the 
validating Ordinance, shall be deemed 
to be invalid or ever to have become in- 
valid because inter alia of the making of 
more than one declaration under S. 6 of 
the Land Acquisition Act. It was fur- 
ther observed that the Parliament is 
competent to validate such actions and 
transactions, its power in that behalf be- 
ing only circumscribed by the appropri- 
ate entry in the list of the Seventh Sch. 
and the fundamental rights set forth in 
Part II of the Constitution. The provi- 
sions of the amending Act, therefore, be- 
ing within the legislative competence of 
the Parliament, the provisions thereof 
were binding on all courts of law, not- 
withstanding the judgments, orders or 
decrees to the contrary rendered or made 
in the past. 


I have already noticed Tirath Ram’s 
case (ATR 1973 SC 405). This was a case 


under the U. P. Sales Tax Act. Sec- 
tion 3 of the U. P. Sales Tax Act, 1948, 
purported to impose multi-point sales 


tax on the sale of certain goods, Sec. 3-A, 
on the other hand, empowered the Gov- 
ernment to levy a sales taxon some of 
the goods “at such single-point in the 
series of sales by successive dealers” as 
may be prescribed by the State Govern- 
ment. A notification issued under this 
power imposed sales-tax on the turnover 
of the sale of bricks at the point of sale 
by the manufacturer. When this notifi- 
cation was challenged before the Allaha- 
bad High Court during the pendency of 
the case, the Governor of U. P. issued 
an Amendment and Validation Ordinance 
purporting to amend S. 3-A with retro- 
spective effect and also to validate the 
essessments made and the tax recovered 
under the notifications. This Ordinance 
sought to substitute the words “at such 
single point in the series of sales by suc- 
cessive dealers as the State Government 
may specify” by the words “at such sin- 


gle point of sale as the State Government -` 


may specify”. In spite of the amend- 
ment, the Court held that the Ordinance 


x 
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was ineffective to save the notifications. 
Thereafter the U. P. Legislature passed 
an Amendment and Validation Act, 1970, 
empowering the State Government by a 
notification in the Official Gazette to de- 
clare that the turnover in respect of any 
goods or class of goods shall not be 
liable to tax except at such single point 
of sale as the State Government may 
specify. Under this Act, the assessments 
made were sought to be validated and 
the tax recovered protected. A Full 
Bench of the Allahabad High Court in 
Krishna Brick Field v. State of U. P. 
(i971 Tax LR 1057) held that the above 
provision was unconstitutional. There- 
after the U. P. Government made fur- 
ther amendment to the Act validating 
the imposition, fully discussed in the 
Supreme Court report, thereby nullify- 
ing the effect of the judicial decision by 
changing the law retrospectively, and 
the Supreme Court refused to strike 
down the Amending Act holding that 
the amendment was within the legisla- 
tive competence of the U. P. Govern- 
ment. 


20. Learned counsel for the petitioner 
also cited a number of authorities in sup- 
port of his proposition, and they are 
(1) Janapada Sabha, Chhindwara v. Cen- 
tral Provinces Syndicate Ltd., (2) State 
of Mysore v. M/s. D. Cawasji & Co. 
(3) State of Tamil Nadu v. M. Rayappa 
Gounder and (4) Ashoka Marketing Ltd. 
v. State of Bihar. all reported in the 
same volume, namely, AIR 1971 SC 57, 
152, 231 and 946 respectively, and 
(5) Madan Mohan Pathak v. Union of 
India (AIR 1978 SC 808). 


In the first and the third cases, the 
concerned State Legislatures sought to 
validate certain levies of cess and enter- 
tainment-tax respectively by merely 
purporting to validate the impositions 
without removing the defect in the law, 
i.e. providing the base and removing the 
lacuna in the Acts. In these circum- 
stances it was said by the Supreme Court 
that the purported validation in the ab- 
sence of proper amendment of the Act 
itself was of no avail. 


In the second case (AIR 1971 SC 152), 
the State of Mysore framed rules regu- 
lating the sale of “excise privileges” in 
respect of toddy and one of them was 
“shop-rent” thereby charging certain 
money as payment for the exclusive pri- 
vilege of selling toddy from certain 
shops. When it was challenged, the 
Supreme Court held that “shop-rent” 
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was not an excise revenue within the 
meaning of Entry 51 of List II of the 
Schedule to the Mysore Act as it had 
no relation to the production or manu- 
facture of toddy. 


The last case of this volume. namely, 
Ashoka Marketing Ltd. (AIR 1971 SC 
946), was from this Court. ‘This was a 
case under the Bihar Sales Tax Act. 
The Superintendent of Sales Tax had 
brought to tax an additional amount of 
Rs. 7,67,702-13-0 being the railway 
freight paid in respect of the goods sup- 
plied by the assessee. This, however, 
was knocked down by the appellate au 
thority. Thereafter the Bihar Sales Tax 
Act, 1947, was repealed and replaced by 
1959 Act. In this Act, S. 20A was in- 
troduced by Act 20 of 1962. By this 
amendment, the State Government want- 
ed to retain (forfeit) the sales-tax on the 
railway freight which had become re- 
fundable under the said order of assess- 
ment. The Supreme Court held that 
there was no power in the State Govern- 
ment to legislate in respect of recovery 
of an amount collected by a dealer 
which in law he was not entitled to col- 
lect. It is obvious that what was at- 
tempted by the State Government in 
this case was to retain money which it 
was not otherwise entitled to do. 


In Madan Mohan Pathak v. Union of 
India (AIR 1978 SC 803), the Life Insur- 
ance Corporation had entered into a set- 
tlement with its Class IHI and IV em- 
ployees in regard to payment of certain 
bonus for the year 1975-76. By a Modi- 
fication of Settlement Act (72 of 19'76). 
the debt due to the said employees was 
purported to be transferred to the Cor- 
poration itself without however provid- 
ing for any compensation, In this cir- 
cumstance, it was held by the Supreme 
Court that the Act was violative of Arti- 
cle 31 (2) of the Constitution since it 
did not provide for payment of any 
compensation at all for the compulsory 
acauisition of these debts. It is diff- 
cult to appreciate as to how the princi- 
ple enunciated in this case would have 
any application to the present case. 


In the case of Sales Tax Officer v. Tata 
Oil Mills Co. Ltd. (AIR 1975 SC 1991} 
which was also cited by Mr. Singh, the 
State of Kerala wanted to retain the 
amounts realised from a dealer in ex- 
cess of what was due as tax. Following 
the decision in Ashoka Marketing's case 
(supra). the Validation Act in question 
was held to be invalid. None of. the 
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. above cases, therefore, lend support to 
the case of the petitioner. and they are 
entirely ee on their own 
facts. 


At this stage I feel it desirable t dis- 
cuss Shri Prithivi Cotton Mill's case 
(AIR 1970 SC 192), already notized in 
para 10 earlier, in some detail, as, if I 
may say so with respect, in this case the 
principle relevant for the present case 
has been enunciated in a very builed (?) 
(bold) terms. This case was cited in she first 
instance by Mr. Balbhadra Pd. Singh, 
but the learned Advocate-General uti- 
lised it in support of his stand. In thig 
case the Broach Borough Municipality 
constituted under Section 8 of the Bom- 
bay Municipal Boroughs Act had imposed 
a purported ‘rate’ on lands and buildings 
at a certain percentage of capital value 
belonging to the petitioner. The peti- 
tioner, accordingly, had filed writ peti- 
tions challenging the same in the Guja- 
rat High Court. During the pendency 
of these writ petitions, the Supreme 
Court in the case of Patel Gordhandas 
Hargovindas v. Municipal Comm-. (AIR 
1963 SC 1742) declared the imposition as 
ultra vires. This led the Gujarat 
Legislature to pass the Gujarat Imposi- 
tion of Taxes by Municipality (Valida- 
tion) Act, 1953, The petitioner then fil- 
ed a second writ petition challenging 
the validity of the Validation Act on 
various grounds, thereby (sic) removing 
the lacuna in the Act on which the im- 
position was held to be invalid from re- 
trospective effect and validating all im- 
positions made under the Act as it stood 
before the amendment. 


The Supreme Court held that before 
the amendment, the legislature had not 
authorised levy of a tax directly on lands 
and buildings as units of taxation, a 
had authorised the levy of a “rat2”, 
the rules framed under 8. 73 of the Act 
in question did not answer the descrip- 
tion of the impost under the Act as the 
word “rate” had acquired a special 
meaning in legislative practice and, 
therefore, in order to remove this illega- 
lity the legislature exercised ifs power 
of re-defining ‘rate’ so as to equate it to 

a “tax” thereby giving new meaning to 
the expression “rate”. It was further 
held that the exercise of powers by the 
legislature was valid “because the legis- 
lature did possess a power to levy a tax 
on lands and buildings based on capital 
value thereof, and in validating the levy 
on that basis, the implication of she use 
of the word “pate” could be effectively 
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removed and the tax on lands and build- 
ings imposed instead. 

21. The learned Advocate-General 
leaned heavily on Har Shankar’s case 
and contended that the levy in question 
under challenge was, in essence a fee 
or price for parting with the exclusive 
privilege of the State of storing denatur- 
ed spirit, and this power was fully 
covered by virtue of Entry 8 of List IL 
in my considered opinion, the conten- 
tion is well founded. 


In Har Shankar’s case, the Supreme 
Court noticed almost all the earlier 
cases on the subject right from Balsara’s 
case and reiterated its view that there is 
no fundamental right to do trade or busi- 
ness in intoxicants and the State, under 
its regulatory powers, has the right to 
prohibit absolutely every form of acti- 
vity in relation to intoxicants, its manu- 
facture, storage, export, import, sale 
and possession. In all their manifesta- 
tions. these rights are vested in the 
State and indeed without such vesting, 
there can be no effective regulation of 
various forms of activities in relation to 
intoxicants. 


22. Having given my all anxious con- 
siderations to the entire facts and cir- 
cumstances giving rise to the promulga- 
tion: of the Ordinance and having exa- 
mined the mass of authorities cited at 
the bar on the subject I find it unable 
fo hold that the provisions of the im- 


‘pugned Ordinance are invalid and suffer 


from any vice of unconstitutionality, or 
for that matter any legislative incom- 
petence. In my judgment, Entry 8 
(List IT) gives ample power to the State 
Legislature in respect to the production, 
manufacture, possession, transport, pur- 
chase and sale of intoxicating liquors, ir- 
respective of the fact whether it is 
country made or foreign. The Governor 
was, therefore, fully competent to amend 
Sec. 22 of the Bihar and Orissa Excise 
Act by S. 2 of the impugned Ordinance 
and thereby conferring exclusive privi- 
lege to the State Government in relation 
to denatured spirit also, and once this is 
done, then it could be applied with re- 
trospective effect. The inevitable result 
and consequence that has to follow on 
these events taking place is that the levy 
of fee on the purchase of denatured 
spirit: stands fully protected and the 


petitioner now does not remain entitled 


any more to claim the advantage and 
benefits derived under the previous 
judgment of this Court, and thus the 
petitioner fails in its long drawn struggle 


a, 
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for its emancipation from the levy of 
fees in question; perhaps for such an oc- 
casion it was said that “there is no worse 
torture. than the torture of -laws”. | 
23. In the result, this application 
must fail and is, accordingly, dismissed. 
In the circumstances, however, I shall 
leave the parties to bear their own 
costs. 
PF. S. SAHAY, J.:— I agree. 
Application dismissed, 
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Smt. Radha Devi, Petitioner v. Mani 
Prasad Singh and another, Opposite 
Party. 

Criminal Revn. No. 1394 of 1976, 


D/- 10-4-1978.** 
= (A) Criminal P. C. (1974), Sec. 484 (2) 
(a) — Saving of pending proceedings — 
Proceeding under Sec. 145 pending before 
Sub-Divisional Magistrate at the com- 
mencement of Code — Proceeding has to 
be concluded under the old Code — 
Transfer of proceeding te Executive 
Magistrate and disposal by him is illegal. 
1977 Cri LJ 718 (Pat), Overruled. 
Section 484 (2) (a) provides that any ap- 
peal, application, trial, inquiry or investi- 
gation. shall be disposed of, continued, 
held or made, as the case may be, in ac- 
cordance -with the provisions of the old 
Code as in force immediately before the 
commencement of the new Code, as if 
this Code had not come into force. The 
savings provision clearly indicates the 
intention of the Parliament that for the 
disposal of the various kinds of cases and 
proceedings already pending on the date 
when the new Code came into force, the 
provisions of the new Code were to have 
mo application, as if it had not come into 
force at all, and all those were to be dis- 
posed of, continued, held or made in ac- 
cordance with the provisions of the old 
Code itself. In view of the above clear 
stipulation and manifested intention of 
the Parliament, it has got to be  irresis- 
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tibly held that the proceeding in ques- 
tion was bound to be disposed of under 
the provisions of the old Code and for its 
continuance and. disposal the new Code 
would be deemed to have not taken its 
birth. Once this view is taken, then it 
follows as a matter of corollary that all 
the classes of Criminal Courts constituted 
under Section 6 of the old Code and em- 
powered to deal with different cases, still 
continue to exist for the transitional 
period. Once the savings provision of the 
repealing Code itself made specific provi- 
sion in an unambiguous expression, refer- 
ence to any other provision is not neces- 
sary. 1977 Cri LJ 718 (Pat), Overruled. 
Case law discussed. (Para 7) 

(B) Criminal P. C. (1898), Sec. 145 — 
inquiry — When can be said to have 
begun. (Criminal P, C. (1974), S. 484 (2) 
(a)). 

Once the Magistrate makes an order as 
contemplated under sub-section (1) rè- 
quiring the parties to put in their 
written statements and documents ete. 
and the copy of that order is served, as 
contemplated by sub-section (3), the 
stage of inquiry begins and the matter 
thereafter pending before a Magistrate is 
the matter regarding inquiry as to posses- 
sion. In the instant case the order passed 
under sub-section (1) of Section 145 was 
served upon the parties much earlier and 
it was also partly complied with before 
the new Code came into force, Therefore 
the proceeding could be said to be pend- 
ing and is saved by Section 484 (2) (a) of 
the new Code. (Para 10) 

(C) Criminal P. C. (1898), Sec. 530 (3) 
— Proceeding under Sec, 145 pending be- 
fore Sub-Divisional Magistrate on date of 
commencement of new Code — Proceed- 
ing has to be concluded by the same 
Court in view of Section 484 (2) (a) of 
new Code — Proceeding transferred to 
Executive Magistrate and decided by him 
— Proceeding before him and his order 
is void. (Criminal P. C. (1974), S. 484 (2) 
(a)). (Para 13) 

(D) Criminal P. C. (1898), Sec. 145 — 
— Proceedings under, pending before 
Sub-Divisional Magistrate on date of 
coming into force of new Code — Pro- 
ceeding .transferred to executive Magis- 
trate wrongly — Affidavits sworn before 
him are not admissible before the Sub- 
Divisional Magistrate before whom the 
matter goes when the order of Executive 
Magistrate is set aside and matter sent 


. back, 


. The affidavits sworn before a Magis- 
trate not in seisin of the proceeding are 
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not legal evidence. The Executive Magis- 
trate could not legally administer oaths 
and affirmations to the persons who 
swore affidavits as it is only those Courts 
and persons, having by law or the con- 
sent of the parties, the’ authority to re- 
ceive evidence, who are authorised to ad- 
minister oaths and affirmations, or if they 
are otherwise acting in discharge of the 
duties or powers imposed or conferred 
upon them. Such affidavits which were 
affirmed before the Executive Magistrate 
who had no jurisdiction to entertain the 
proceeding, and thus not authorised to 
administer oaths could not be admissible 
in evidence in the case for decidirg the 
controversy between the parties. Ac- 
cordingly, the parties are to be allowed to 
get such affidavits affirmed afresh before 
the Sub-Divisional Magistrate, to whom 
the case is being remanded. AIR 1977 SC 
407, Followed, (Para 14) 


Cases Referred : Chronological Paras 
AIR 1978 Pat 225: 1978 Cri LJ 1080 (FB) 
16 


1977 BBCJ 46: AIR 1977 SC 407: 1977 Cri 


LJ 249 14, 18 
1977 BBCJ (HC) 26: 1977 Cri LJ 718 
(Pat) 3, 7, 12 


1977 BBCJ 357 (Pat) 


11, 12, 16, 17 
1977 Cri LJ 28 (Pat) (FB) 9 


1975 BBCJ 228 (Pat) 9 
1975 BBCJ 359 (Pat) 9 
1974 BBCJ 460 (Pat) 11, 12 
AIR 1971 SC 2481: 1971 Cri LJ 1715 

11. 12 
AIR 1956 SC 77 3 
AIR 1955 SC 84: 1955 Cri LJ 254 8 


Umesh Prasad Singh and Hare Krishna 
Kumar, for Petitioner; Chandra Skekhar, 
Krishna Pd. Singh and Udit Narain 
Singh, for Opposite Party. 


HARI LAL AGRAWAL, J. :— This ap- 
plication in revision is by the member of 
the second party against the final order 
dated 22nd September, 1976, passed by 
Shri N. Jha, Executive Magistrate, 
Saharsa, in a proceeding initiated cn 26th 
May, 1973, under the provisions cf Sec- 
tion 145 of the Code of Criminal Proce- 
dure, 1898 (hereinafter to be referred to 
as the ‘old Code’). During the pendency 
of the proceeding, the old Code -was re- 
pealed by the Code of Criminal Proce- 
dure, 1973 (hereinafter to be referred to 
as the ‘new Code’) and the proceeding was 
decided by the aforesaid Shri N. Jha, an 
Executive Magistrate, who is a creature 
of the new Code and a competent autho- 
rity to initiate and dispose of such a pro- 
ceeding under the same. 
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2. The question that has been canvass- 
ed for our consideration is as to whether 
an Executive Magistrate was the proper 
authority who could pass the final order 
in such proceedings which were initiated 
during the enforcement of the old Code 
and were pending on the date of coming 
into force of the new Code In other 
words. the argument is that notwithstand- 
ing the coming into force of the new 
Code, the pending proceeding should be 
cancluded by the same class of Criminal 
Court which was empowered under the 
provisions of the old Code to initiate and 
decide such a proceeding. 


3. A Bench of this Court in the case 
of Somari Rai v. Raghunandan Pd. 
Sharma (1977 BBCJ 26) has taken the 
view that proceedings under Section 145 
pending immediately before the com- 
mencement of the new Code came into 
farce can be disposed of by an Executive 
Magistrate as provided under Sec. 145 of 
the new Code. The correctness of this 
decision was doubted by various learned 
Judges of this Court and they referred 
the matter to larger Bench. A batch of 
such cases came before a Bench consist- 
ing of Shambhu Prasad Singh, J. and 
myself and in view of the importance of 
the question and to resolve the same, we 
by our order dated 26th November, 1977, 
directed for placing this case before 
Hon’ble the Chief Justice for eonstitut- 
ing a larger Bench and decided and dis- 
posed of the other cases of the batch on 
different points. In this view of the 
matter and for the view that I propose to 
take in this case, it would not be neces- 
sary to enter into the controversial ques- 
tion of facts with respect to the merits 
of the claims of the respective parties. I 
may, however, state very briefly the 
facts leading to the initiation of 
the proceeding. 

4. The area in dispute in this case is a 
little over 10 bighas 5 kathas situate in 
villages Bela and Panchagachia, in the 
Gistrict of Saharsa. On the basis of a 
police report dated 20th February, 1973, 
the Sub-Divisional Magistrate, Saharsa, 
initiated a proceeding under Sec. 144 of 
the old Code by his order dated 30th 
March 1973. Both the parties appeared 
and filed their show cause. After hearing 
the parties, the Sub-Divisional Magistrate 
converted the aforesaid proceeding into 
one under Section 145 of the old Code by 
his order dated 26th March, 1973. A 
copy of the proceeding was also served 
on both the parties. By his order dated 
27th June, 1973, the learned Sub-Divi- 
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sional Magistrate had also directed the 
parties to put in their written statements 
and to file their relevant documents and 
evidence in support of their respective 
claims. The second party (petitioner) 
filed his written statement on 19th 
February, 1974, whereas the first party 


(opposite party) filed their written state- 


ment on 15th June, 1974, after coming 
into force of the new Code. The proceed- 
ing was transferred to the Executive 
Magistrate on 18th July, 1974, after the 
new Code came into force, who ultimately 
passed the final order under challenge. It 
may also be mentioned that in June 1973, 
both the parties had filed petitions that 
the disputed lands be settled by auction, 
but the learned Magistrate instead had 
appointed a receiver. “No other fact is 
necessary to be noticed to answer the 
controversy. 

5. Section 6 of the old Code provided 
the following five classes of criminal 
courts, besides the -High Court and the 
Courts constituted under any law other 
than the old Code :— 

I. Courts of Session; 

II. Presidency Magistrate; 

III. Magistrates of the. first class; 

IV. Magistrates of the second class; 

V. Magistrates of the third class; 
Under Section 6 of the new Code, how- 
ever, instead of the above five classes, the 
following four classes of Criminal Courts 
were constituted: 

(I) Courts of Session: 


gD Judicial Magistrates of the first 
class and, in any Metropolitan area 
Metropolitan Magistrates; 

(III) Judicial Magistrates of the second 
class; and 

(IV) Executive Magistrates.. 


It is apparent that. Criminal Courts of the 
the Magistrates of the first class, second 
class and third class provided under the 
old Code were abolished and new classes 
of Criminal Courts, namely, Judicial 
Magistrates of the first class, second 
class and Executive Magistrates were 
constituted under the new Code. 

Under the old Code, the power to make 
an order under Section 145 was given to 
(ü) a District Magistrate. (ii) a Sub-Divi- 
sional Magistrate or (iii) a Magistrate of 
the first class. Under the new Code, how- 
ever, this power has been conferred ex- 
clusively on an Executive Magistrate. 

6. The argument centres round the re- 
peal and savings provision contained in 
Section 484 of the new Code. I would do 
better to quote the relevant provision: 

"484. (1) The Code of Criminal Proce- 
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dure, 1898, is-hereby repealed. 

(2) Notwithstanding such repeal— 

(a) if, immediately before the date on 
which this Code comes into force, there 
is any appeal, application, trial, inquiry 
or investigation pending, then, such ap- 
peal, application, trial,-inquiry or investi- 
gation shall be disposed of, continued, 
held or made, as the case may be, in ac- 
cordance with the provisions of the Code 
of Criminal Procedure 1898, as in force 
immediately before such commencement 
(hereinafter referred to as the old Code), 
as if this Code had not come into force: 

Provided that every inquiry under 
Chapter XVIII of the old Code, which is 
pending at the commencement of this 


Code shall be dealt with and dis- 
posed of in accordance with the 
provisions of this Code; 

(b) all notifications published, pro- 
clamation issued powers conferred, 
forms prescribed, local jurisdic- 
tion defined, sentences passed and 


orders, rules and appointments, not be- 
ing appointments as special Magistrates, 
made under..the old Code and which are 
in force immediately before the com- 
mencement of this Code, shall be deem- 
ed, respectively, to have been published, 
issued, conferred, prescribed, defined. 
passed or made under the corresponding 
provisions of this Code; 


S and (d) 


aueteeveasaeesve 


went se toeanentawnwnabenaeane 


7. In Somari Rai’s case (supra) also, a 
proceeding under Section 145 was start- 
ed in the year 1972 which was decided on 
26th August 1974 by an Executive Magis- 
trate, after coming into force of the new 
Code. As would appear from the above 
decision, the contention raised on behalf 
of the petitioners of that case was that 
“a proceeding under Section 145, which 
was pending immediately before the date 
on which the new Code came into force, 
has to be decided by a Judicial 
Magistrate of the first class”, And the 
learned Judge who decided the issue 
posed a question merely to that effect, 
namely, whether the ‘“proceeding...... is 
to be disposed of by an Executive Magis- 
trate or a Judicial Magistrate of the first 
class.” It has been seen that a Judicial 
Magistrate of the first class was not the 
proper authority who could dispose of the 
proceeding under Section 145 under the 
old Code, the only competent authority 
there being a Magistrate of the first class. 
It is thus obvious that Somari Rai’s case 
started with a wrong premise. The learn- 
ed Judges deciding Somari Rai’s case took 
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the view that there was nothing to indi- 
cate that the Legislature “intended to re- 
vive the court of the Magistrate of the 
“first class” and “that if it had so intend- 
ed it must have expressly stated so”, and 
rejected the argument that “for the pur- 
pose of disposing of the inquiry etc. spe- 
cified in Section 484 (2) (a) the court of 
the Magistrate of the first class, which 
functioned under the old Code, should 
be deemed to be existing even after the 
commencement of the new Code by virtue 
of the savings provision contained in Sec- 
tion 484 (2) (a)” and held that all pend- 
ing proceedings under Section 145 must 
be disposed of by the Executive Magis- 
trates with effect from the date on which 
the new Code came into force as provid- 
ed under the new Code. The argument in 
Somari Rai’s case seems to have been 
based more on the provision of S. 3 (3) (a) 
of the new Code which runs as under: 

(3) Unless the context otherwise re- 
quires, any reference in any enactment 
passed before the commencement of the 
Code— 


(a) to a Magistrate of the first class, 
shall be construed asa reference to a 
Judicial Magistrate of the first class;” 
And perhaps on this account, it was con- 
tended that the proceeding should have 
been decided by a Judicial Magistrate of 
the first class. I am constrained to ob- 
serve that the argument advanced was 
entirely erroneous and  misconceived. 
Nonetheless, the learned Judge rejected 
the argument on an entirely different 
ground, namely, that the expression 
“any enactment” occurring in the above 
quoted section of the new Code did not 
include the old Code. It is not possible 
for me to reconcile with the above view 
expressed by the learned Judge inasmuch 
as the old Code was also an enactment 
passed before the commencement of the 
new Code. I do not, however, think it 
necessary to dilate upon this point any 
further, as in my view, the . correct 
answer to the proposition lies in the 
savings provision itself contained in Sec- 
tion’ 484 of the new Code which seems to 
have escaped due attention in Somari Rai’s 
case. Clause (a) to Section 484 (2) clearly 
provides that. any appeal, application, 
trial, inquiry or investigation shall be dis- 
posed of, continued, held or made, as the 
case may be, in accordance with the pro- 
visions of the old Code as in force 
immediately before the commencement 
of the new Code, as if this Code had not 


come into force. The above savings pro- 
vision clearly ‘indicates the intention of 
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the Parliament that for the ‘disposal of 
the various kinds of cases and proceed- 
ings already pending on the date when 
the new Code came into force, the provi- 
sions of the new Code were to have no 
application, as if it had not come inte 
force at all, and all those were to be dis- 
posed of, continued, held or made in ac- 
cordance with the provisions of the old 
Code itself. In view of the above clear 
stipulation and manifested intention of 
the Parliament, in my considered opinion, 
it has got to be irresistibly held that the 
proceeding in question was bound to be 
disposed of under the provisions of the 
old Code and for its continuance and dis- 
posal the new Code would be deemed ta 
have not taken its birth. Once this view 
is taken, then it follows as a matter of 
corollary that all the classes of Criminal 
Courts constituted under Section 6 of the 
old Code and empowered to deal with 
different cases, still continue to exist for 
the transitional period. This conclusion ig 
so obvious and compelling that there is 
no scope for any argument for taking a 
different view. The position might have 
been otherwise or might have given 
room for some discussion had the 
savings provision not made any 
specific provision in this regard. But 
once the savings provision of the repeal- 
ing Code itself made specific provision in 
an unambiguous expression, reference to 
any other provision is mot necessary. 
However, I would refer to some of the 
authorities that were cited by the learned 
counsel appearing for the petitioner to 
reinforce his contention. 


8. Reference in this connection may 
be made to the case of State of Punjab 
v. Mohar Singh (ATR 1955 SC 84). In this 
case it was observed that in a case of a 
simple repeal, the consequences laid 
down in Section 6 of the General Clauses 
Act will follow. But when the repeal is 
followed by a fresh legislation on the 
same subject, the Court would undoubt- 
edly have to look to the provisions of the 
new Code. The line of inquiry would 
be, not whether the new Act expressly 
keeps alive the old rights and liabilities. 
but whether it manifests an intention to 
destroy them. To the same effect is the 
ease of Indira Sohanlal v. Custodian of 
Evacuee Property (AIR 1956 SC 77). It 
was made clear in this case that 
“where, as in this case, the repealing sec- 
tion which purports to indicate the effect 
of the repeal on previous matters, pro- 
vides for the operation of the previous 
law in ‘part and-in negative terms as also 
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for the operation of the new law in the 
other part and in positive terms, the said 
provision may well be taken to be self- 
contained and indicative of the intention 
to exclude the application of Section 6, 
Genera] Clauses Act. We are, therefore, 
of the opinion that the said section can- 
not be called in aid in this case.” 


9. Reference in this connection was 
also made to Ram Beyas Singh v. State 
of Bihar (1977 Cri LJ 28: 1976 BBCJ 372) 
decided by a Bench of this Court. The 
question in this case was as to whether 
an appeal against the judgment of an 
Assistant Sessions Judge convicting the 
accused and passing a sentence of seven 
years would lie to the Sessions Judge or 
the High Court. On reference to the pro- 
visions of Section 484 (2) (a) of the new 
Code, it was observed in that case that 
the said provisions save only the pending 
proceedings and appeals and revisions 
arising out of such proceedings should be 
filed and disposed of in accordance with 
the old Code, but inasmuch as the forum 
of appeal is not a vested right, it can be 
taken away by a subsequent legislation 
and therefore, an appeal must be filed in 
a Court in accordance with the ‘provisions 
of the new Code. In para. 8 of the Judg- 
ment, it was observed by this Court that 
according to the non obstante clause in 
Section 484 (2) of the new Code, all pend- 
ing proceedings, at whatever stage they 
decided under the 
provisions of the old Code. Reference was 
also made to two other cases, namely, 
Gobardhan Mahton v. Mt Bari (1975 
BBCJ 228) and S. M. Nazim Baboo v. The 
State (1975 BBCJ 359), but they being no; 
in point, I need not discuss them, 


10. Obsessed by the above inevitable 
conclusion, learned counsel appearing for 
the. opposite party raised a contention 
that on the date of coming into force of 
the new Code, namely, 1-4-1974, the pro- 
ceeding in question had not reached the 
stage of “inquiry” and, therefore, the 
savings provision did not govern this case, 
This argument is based upon the margi- 
nal note to sub-section (4) of Sec. 145 of 
the old Code, namely, “Inquiry as to 
possession”. We have seen that the repeal 
of the old Code did not affect the types 
of cases enumerated in clauses (a) to (d) 
of Section 484 (2) of the new Code. 
Clause (a) mentions appeal, application, 
trial, inquiry or investigation. Learned 
course] contended that the stage of in- 
quiry in a proceeding under Section 145 
of the old Code would reach when the 
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Magistrate would apply his mind as to 
the question of possession on the filing of 
the written statements, production of 
documents and putting in of affidavits, as 
contemplated by sub-section (1) of Sec- 
tion 145. It is only thereafter that in- 
quiry as to possession will commence as 
the Magistrate has to „peruse those 
written statements, documents, etc. to 
come to his conclusion. Learned counsel 


with reference to the expression “the 
Magistrate shall then ........ssece without 
reference to merits s.s.s... peruse the 
statement .......000. ” in sub-section (4) of 


Section 145 of the old Code submitted 
that inasmuch as the written statement 
by the opposite party as also various 
documents and affidavits were not filed 
until the new Code had come 
into force, the stage of in- 
quiry as to possession had not reach- 
ed and the matter was still at the stage of 
the proceeding and, therefore, the saving 
clause would have no application as no 
inquiry could be deemed to be pending 
immediately before the coming into force 
of the new Code within the meaning of 
the saving clause. 


The argument, although attractive, is 
misconceived and must be rejected. Sub- 
section (1) of Section 145 enjoins upon 
various classes of Magistrates mentioned 
therein, if satisfied either on a police re- 
port or other information, that a dispute 
likely to cause a breach of the peace 
exists concerning any land or water, etc, 
within the local limits of their jurisdic- 
tion, to make an order in writing requir- 
ing the parties concerned to attend Court 
within a time to be fixed by such Magis- 
trates, and to (i) put in written statement 
of their respective claims as respects the 
fact of actual possession of the subject of 
dispute, and (ii) further requiring them to 
put in such documents or to adduce, by 
putting in affidavits, the evidence of such 
persons as they rely upon. Sub-section (3) 
then provides that a copy of the order 
shall be served on the person concerned 
and its one copy shall be published by 
being fixed to some conspicuous place at 
or near the subject of dispute. Then 
comes sub-section (4) which states that 
“the Magistrate shall then, without refer- 


ence to the merits or the claims of any 
such parties peruse the state- 
ments, documents and affidavits, if any, 
so put in, hear the parties and conclude 
the enquiry es.. ”. The word “then” 
occurring in sub-section (4) in the con- 
text is of importance. The contention is 
that the. stage of inquiry does not begin 
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until the documents referred to in this 
sub-section are filed. In my' opinion, this 
construction cannot be accepted because 
if that be so, then in a proceeding where 
either of the’ parties does not choose to 
file any of the documents mentioned 
therein or comply with any of the acts 
enjoined upon him to be performed under 
the written order contemplated in sub- 
section (1), then the stage of inquiry 
could never reach. Similarly, one party 
may postpone this stage to an indefinite 
period by taking adjournments to com- 
ply with the desired requirement. In my 
opinion, once the Magistrate makes an 
order as contemplated under  sub-sec- 
tion (1) requiring the parties to put in 
their written statements and documents 
ete. and the copy of that order is served, 
as conemplated by sub-section (3), the 
stage of inquiry begins and the matter 
thereafter pending before a Magistrate is 
the matter regarding inquiry as to posses- 
sion. It is not disputed that the order 
passed under sub-section (1) of Sec. 145 
was served upon the parties much earlier 
and it was also partly complied with be- 
fore the new Code came into force. 


11. It is, however, necessary to advert 
to some of the authorities cited by the 
learned counsel for the opposite party in 
support of his contention. He has placed 
reliance upon Madhu Limaye v. 
Ved Murti (AIR 1971 SC 2481), Nokha 
Singh v. Parvati Kuer (1974 BBCJ 460) 
and Nathan Yadav v. State of Bihar (1977 
BBCJ 357). At the outset I may men- 
tion that all these cases are under Chap- 
ter VIII of the Code of Criminal Proce- 
dure relating to “security for keeping the 
peace and for geod behaviour” spread 
over various sections begining from Sec- 
tion 106 to Section 126 of the old Code. 
Before adverting to the authorities, it 
would be useful to refer to the relevant 
provisions themselves in this regard. 


12, Section 107 empowers a first class 
Magistrate to call upon a person concern- 
ed to show cause why he should not be 
ordered to execute a bond for keeping 
the peace. Under Section 112, he is to 
make such an order in writing, setting 
forth the substance of the information re- 
ceived, the amount of the bond to be ex- 
ecuted and other particulars regarding 
sureties, etc. When all these formalities 
are completed, inquiry as to the truth of 
information upon which action has been 
taken starts under Section 117. The provi- 
sions, therefore, are entirely different and 
the manner and procedure for holding 
the inquiry is set out in the very scheme 
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of the relevant provisions. The scheme of 
Section 145, however, is different. In this 
view of the matter, In Madhu Limaye’s 
case (supra) it was held by the Supreme 
Court that a Magistrate can ask for an 
interim bond only if he cannot complete 
the inquiry. The inquiry, however, is in 
the nature of commencement of a trial 
according to the summons procedure and 
the said procedure did not empower a 
Magistrate to ask for an interim bond 
without hearing anybody and yet asking 
F person to furnish a bond for good con- 
uct. 


Nokha Singh’s case is also in line with 
Madhu Limaye’s case and deals with the 
question of the stage at which an inquiry 
under Section 117 of the old Code would 
be deemed to' commence, 


Nathan Yadav’s case was a case under 
Section 107 of the new Code and the 
question was how to compute the period 
of six months within sub-section (6) of 
Section 116 of the new Code, as under 
this provision, the inquiry has to be com- 
pleted within that period from the date 
of its commencement, otherwise it stands 
terminated ipso facto, unless for special 
reasons to be recorded in writing by 
the Magistrate. On examining the scheme 
of Sections 111 and 112 of the new Code, 
it was held in this case that the inquiry 
contemplated by sub-section (6) of Sec- 


tion 116 commences only after the per- 


son concerned files his show cause and 
when the Magistrate applies his mind to 
the same. As already observed, the ana- 
logy of the cases under that branch of the 
preventive chapter cannot, by analogy, 
apply to the scheme of Section 145 of the 
Code where the procedure for deciding 
the dispute is entirely different. I, there- 
fore, come to the conclusion that the pro- 
ceeding in question could not have been 
disposed of by an Executive Magistrate of 
the new Code, but it should have been 
continued and held by a first class Magis- 
trate in accordance with the provisions of 
the old Code. The Parliament clearly con- 
templated by the savings provision that 
notwithstanding the repeal of the old 
Code, for the transitional period, all 
those classes of Courts continued to exist 
for the continuance and disposal of the 
various types of cases enumerated in 
clause (a) of Section 484 (2) of the new 
Code. For these reasons, I do not find it 
possible to agree with the view taken hy 
the Bench in Somari Rai’s case and T 
feel myself constrained to observe that 
that case was not decided correctly. 
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13. Two questions still remain to be 
considered. The first is as to what would 
be the effect of its violation, i.e, whe- 


a» ther this was a mere irregularity which 


was curable, or was it altogether incur- 
able. This question can be answered at 
once with reference to clause (j) of Sec- 
tion 530 of the old Code which 
enumerates the various irregularities 
which vitiate the proceeding altogether. 
It inter alia lays down that if any Magis- 
trate, not being empowered by law in 
this behalf, makes an order under Chap- 
ter XII (under which Section 145 falls), 
then his proceedings shall be void. The 
Executive Magistrate (if he was not vest- 
ed with Ist class powers) being not a 
Magistrate empowered by law under the 
old Code to make an order under Sec- 
tion 145 of the Code, the impugned order 
is void and has got to be set aside. In 
view of the clear statutory provision, it 
is not necessary to notice any decision in 
support of this proposition and it has to 
be held that the impugned order of the 
Executive Magistrate is void and must be 
set aside. 


14, Now remains a small ancillary 
question to be answered as to whether 
the affidavits which were affirmed before 
the Executive Magistrate could be ad- 
missible in evidence for deciding the con- 
troversy between the parties, when the 
matter goes back. This question is now 
settled beyond controversy by the 
Supreme Court in Chhotan Prasad Singh 
v. Hari Dusadh (1977 BBCJ 46), where it 
was held that affidavits sworn before a 
Magistrate not in seisin of the proceeding 
were not legal evidence. In the view that 
I have taken, the Executive Magistrate 
could not legally administer oaths and 
affirmations to the persons who swore 
affidavits as it is only those Courts and 
persons, having by law or the consent of 
the parties, the authority to receive evi- 
dence, who are authorised to administer 
oaths and affirmations, or if they are 
otherwise acting in discharge of the 
duties or powers imposed or conferred 
upon them. Such affidavits which were 
affirmed before the Executive Magistrate 
who had no jurisdiction to entertain the 
proceeding, and thus not authorised to ad- 
minister oaths could not be admissible in 
evidence in this case for deciding the con- 
troversy between the parties. I will, ac- 
cordingly, allow the parties to get such 
affidavits affirmed afresh before the Sub- 
Divisional Magistrate, Saharsa, to whom 


the case is being remanded, 
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15. As the order of the Executive 
Magistrate must be set aside on the 
above ground alone, it is not necessary 
to examine the cases of the parties on 
merits and it. will be open to the learned 
Sub-Divisional Magistrate to examine the 
materials on the record and take any 
view in the matter as may appear just 
and proper to him, without in any way 
being influenced by the view expressed 
by the learned Executive Magistrate. 


16. I would, accordingly, allow this 
application, set aside the order in ques- 
tion and remand the case back to the 
Sub-Divisional, Magistrate, Saharsa, who 
was one of the various authorities by 
virtue of his office empowered under the 
old Code to initiate and pass a final order 
under Section 145 of the old Code and 
direct him to dispose of the proceeding as 
early as possible on the materials on re- 
cord, save and except that to permit the 
parties to re-affirm such of the affidavits 
which were earlier sworn before the Ex- 
ecutive Magistrate, 


SHAMBHU PRASAD SINGH, J.:— I 
agree, but would like to make a` few 
observations of my own specially with 
reference to the decision in Nathan 
Yadav v. State of Bihar (1977 BBCJ 357). 
it has become necessary for that decision 
was given by me (another learned Judge 
of the Bench concurring) and strong re- 
liance has been placed on that decision 
by learned counsel for the petitioner. As 
observed by my learned brother H. L, 
Agrawal, J., that decision was given with 
reference to Section 116 of the new Code. 
The language of sub-section (1) of Sec- 
fion 116 of the new Code itself makes it 
clear that the inquiry, as envisaged under 
that section, will commence only after 
“an order under Section 111 has been 
read or explained under Section 112 to a 
person present in Court, or when any 
person appears or is brought before a 
Magistrate in compliance with, or in ex- 
ecution of, a summons or warrant, issu- 
ed under Section 113.” The Magistrate is 
required to proceed to inquire into the 
truth of the information upon which ac- 
tion has been taken and to take such fur- 
ther evidence as may appear necessary 
only after what has been quoted above 
takes place. The decision was given inter- 
preting sub-section (6) of Section 116 of 
the new Code as to how the period of 
six months is to be computed and what is 


the date of commencement of the inquiry 


for the purpose of computing that period. 
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Obviously the date of commencement of 
the inquiry coułd not be a date before the 
Magistrate proceeds to inquire into the 
truth of information for the purposes of 
that section. In sub-section (4) of Sec- 
tion 145 of the old Code there is a Margi- 
nal note “inquiry as to possession”, but 
that by itself does not indicate that the 
inquiry could not have commenced 
earlier. It is significant to note that while 
sub-section (1) of Section 116 of the new 
Code uses the words “proceed to inquire”, 
no such words are used in sub-section (4) 
of Section 145 of the old Code. Rather, 
the words used are “and conclude the in- 
quiry.” This difference in the use of the 
words in sub-section (1) of Section 116 of 
the new Code and sub-section (4) of Sec- 
tion 145 of the old Code itself indicates 
that no inquiry can be said to be pending 
for the purpose of Section 116 unless the 
Magistrate “proceeds to inquire” as con- 
templated by that section, but there 
is an inquiry pending for the pur- 
poses of sub-section (4) of Section 145 of 
the old Code which is to be concluded by 
the Magistrate. It is now well settled that 
for the purposes of commencement of an 
inquiry taking of evidence itself may not 
be necessary. It commences as soon as the 
Magistrate applies his mind to the facts 
of the case before him (see the recent 
decision of the Full Bench in Tuneshwar 
Prasad Singh v. State of Bihar, Cr. 
W. J. C. Nos. 91 and 112 of 1977, dispos- 
ed of on 20-1-1978): (AIR 1978 Pat 225). 


17. In Nathan Yadav’s case, I have 
made an observation-—~ “In cases where 
the person against whom an order under 
Section 111 is made is not present in 
court and he appears or is brought be- 
fore the court in compliance with or in 


execution of summons or warrant issued 
under Section 113 of the Code, in my 
opinion, the inquiry cannot commence 
unless he files his show cause and the 
Magistrate applies his mind to that show 
cause, The mere fact that such a person 
appears before the court or is brought 
before the court does not lead to the 
commencement of the. inquiry.” This 
observation creates an impression that no 
inquiry for the purposes of Section 116 of 
the new Code can commence unless a 
person, who is not present in court when 


an order under Section 111 is made, files - 


a show cause before the Magistrate. That 
‘observation was not general in nature but 


made with reference to the facts of that ` 


case wherein a show cause had been filed: 
Tt does not mean that if such a person 
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refuses to file a.show cause the inquiry 
can never commence. Such an interpreta- 
tion to that observation will lead to ab- 
surd results. However, if such a person 
goes on taking time for filing show cause 
and files it after a long delay or ulti- 
mately informs the court that he will not 
file a show cause, he cannot be allowed 
to take advantage of that fact and say 
that the inquiry had commenced earlier 
before filing of show cause by him or re- 
fusal by him to file show cause for it is 
well-established principle of law that 
either side should not be allowed to suf- 
fer on account of wrong acts of the oppo- 
site party. 


18. I would also refrain from express- 
ing any final opinion as to the interpreta- 
tion of the rule laid down by the 
Supreme Court in Chhotan Prasad Singh 
v. Hari Dusadh (1977 BBCJ 46). True it is 
that in that case the Supreme Court has 
affirmed a decision of this Court that 
affidavits sworn before a Magistrate not 
in seisin of the proceeding under Sec- 
tion 145 of the old Code were not legal 
evidence, but that does not mean that the 
Supreme Court has also laid down in 
that case that High Court must interfere 
with orders passed by Magistrates in pro- 
ceedings under Section 145 -of the old 
Code on the basis of affidavits sworn be- 
fore a Magistrate not in seisin of the pro- 
ceeding even if there has been no pre- 
judice to the parties. For instance, there 
may be a case where both parties may 
agree that such affidavits may be used 
and the affidavits are used with their con- 


sent. There cannot be any justification ` 


for interference by this Court in such a 
case. Be that as it may, I do not wish to 
dwell upon this aspect of the matter any: 
further for I agree with my learned 
brother H. L. Agrawal, J. that it will be 
safer to permit the parties to pet the 
affidavits which were earlier sworn be~- 
fore the Executive Magistrate re-affirm- 
ed before the Sub-Divisional Magistrate 
to whom this case is being remanded so 
that there may not be any controversy in 
future on the question whether such 
affidavits can be used in the case or not, 


BIRENDRA PRASAD SINHA, J. :— 
I agree, 
Order accordingly. 
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BIRENDRA PRASAD SINHA AND 
CHAUDHARY SIA SARAN SINHA JJ, 


Achhelal Singh and others, Petitioners 
v. State of Bihar and others, Respondents, 


Civil Writ Jur, Case No, 1772 of 1976, 
D/- 30-8-1979, 


‘ Land Acquisition Act (1894), Ss. 4 & 6 
— Factors to be considered in selecting 
land for acquisition — Ignoring of Circu- 
lars and unjustified insistence to acquire 
the proposed land deprecated — Proceed- 
ings were held mala fide and quashed. 


Government Circulars reflecting the 
need for striking a balance between the 
injury, annoyance and inconvenience that 
would be caused to’ persons whose land is 
proposed to be acquired and the good it 
may do to those for whose benefit it is 
acquired and the cost involved in the 
acquisition should be followed while 
selecting land for acquisition. Ignoring of 
such instructions and insistence on the 
part of the authorities in acquiring the 
proposed land without even considering 
the reports by the officers recommending 
acquisition of alternative and equally 
suitable land offered by the persons 
affected would show mala fides in initiat- 
ing the proceedings. In this case the State 
proposed to acquire 9.65 acres of land for 
rehabilitating flood victims giving the 
number of such families as 327 while in 
fact it was 137. The villagers whose land 


was proposed to be acquired objected 


stating that by.several prior proceedings 
they lost substantial part of their land, 
that the proposed land was the only one 
available for building houses for their ex- 
panding families. that the flood victims 
could be settled in an equally suitable 
and cheaper site which they were ready 
to give and that there was still vacant 
land acquired earlier for the purpose. 
They also alleged mala fides on the part of 
the officer concerned who entertained 
animus towards the villagers being caste 
people. The officers who were directed to 
inspect the proposed site and report also 
supported the villagers. The authorities 
insisted on acquiring the proposed land 
without even . considering: the reports of: 
the officers. In the circumstances and 
specially considering the incorrect state- 
ments made by the authorities and their 
insistence the proceedings were quashed 
as being mala fide.. (Paras 10 & 11) 


Ugra Singh, Kameshwar Deo and A. H. 
Motiur Rahman. for Petitioners; Chhatra- 
KW/LW/F579/79/TVN | 
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pati Kumar Sinha and Smf. Veena Rani 
Prasad, for Respondents. 

BIRENDRA PRASAD SINHA, J.:— By 
this application under Articles 226 and 
227 of the Constitution of India the peti- 
tioners, eleven in number, all residents 
of village Itahri, P. S, Mboffasil, District 
Monghyr, have challenged Annexure 1 
series and 2 and have prayed for issuance 
of a writ of certiorari quashing the same 
Annexures 1 to 1 (f) are notices dated 
22-7~76 under S. 4 of the Land Acquisi- 
tion Act hereinafter referred to as 
the Act for Acquisition of 9.65 acres of 
land appertaining to Kheera Nos. 1393 to 
1395, part of Kheera 1474, 1495 to 1505 
and 1816 situate in village Itahri, Thana 
No. 109, District Monghyr, for rehabilita- 
tion of some flood affected families of 
village Pairu Mandai Tola. The operation 
of Section 5A of the Act has been dis- 
pensed with. Annexure 2 is the gazette 
notification dated 22-7-76, under Sec. 6 
of the Act, published in the extraordinary 
issue of the Monghyr District Gazette 
dated the 24th of July, 1976. 


2. From the writ application and the 
various affidavits counter-affidavits and 
reply to the counter-affidavits, the follow- 
ing facts emerge. It appears that villaga 
Pairu Mandal Tola was eroded ‘by flood 
in the month of July, 1975 and the affect- 
ed families of this Tola were temporarily 
settled on the flanks of the Monghyr 
Bhagalpur P. W. D. Road. Quite a larga 
number of families were living on tha 
flanks since then and were exposed ito 
the hazards of speeding vehicles and 
weather. It was found necessary to 
acquire suitable land for the  re-settie- 
ment of these families. The necessity for 
taking recourse to emergency provisions 
of the Act, it appears, arose because the 
affected families of Pairu Mandal Tola 
were precariously stranded on tha 
P. W. D. highway and the land under ac- 
quisition was found by the authorities te 
be most suitable for the purpose. 


3. The petitioners state that the villa- 
gers of Itahri have been very often sub- 
jected to land acquisition proceeding and 
have been deprived of a considerable area 
of land. The population of village Itahri 
is about five thousand and the total area 
of land about 1300 acres, some of which 
go under water during the floods. In the 
past, about 100 acres of land of village 
Vijaynagar were acquired, out of which 
25 acres belonged te the villagers of 
Itahri. . Moreover. the. flood affected 
people of Sonu Mandal Tola, Udaypur 
Budhwa Diara Tola have also been re- 
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habilitated in up land by the side of the 
P. W. D. road due to which the villagers 
of Itahri have already lost hundreds of 
acres of up and fertile lands. Due te 
frequent acquisition of lands of this 
village, the villagers of Itahri feel greatly 
concerned (vide Annexure 3 which is a 
report of the Block Development Officer), 
Petitioners further state that the lands 
proposed to be acquired form a small strip 
close to their houses and they have no 
other land where the growing population 
of the village can settle in future. During 
the rainy season when the lands are in- 
undated, this strip of land is the only 
place where the petitioners keep their 
cattle, In fact, some of the petitioners 
have their cattle-sheds on the lands pro- 
posed to be acquired. About 100 acres of 
land in Vijaynagar Tola of village Itahri 
have been previously acquired out of 
which 75 acres of land have actually been 
used for constructing houses for the flood 
affected people of different villages, 
Twenty-five acres of land remained 
vacant when sometime back the Tatas 
undertook to construct model houses, 
The flood affected families of village 
Pairu Mandal Tola could be settled thera 
but they were insisting for the lands pro- 
posed to be acquired. The petitioners and 
other villagers even offered alternative 
sites suitable for settling the flood affect- 
ed families of Pairu Mandal Tola and 
were still prepared to offer 16 acres of 
land appertaining to Khata No. 211. plot 
Nos. 1750 and 1751, belonging to Ram- 
sarup Singh. 


4. Shri Ugra Singh appearing on be 
half of the petitioners very emphatically 
contended that the entire land acquisition 
proceeding was mala fide and must be 
quashed, 


5° This writ application was placed for 
admission before a Bench of this Court 
on 6-8-76. It was submitted on behalf of 


the petitioners that there was 
open unutilized land near the 
Tata Colony and the peti- 


tioners were prepared to offer their 
jand which was further west of the land 
proposed to be acquired. The case was 
adjourned to enable the Government to 
consider the alternative offer of the peti- 
tioners in respect of which they had al- 
ready made representations to various 
authorities from time to time. A copy of 
the order was handed over to Govern- 
ment Pleader III for communication to 
the Government. Several adjournments 
were prayed for on behalf of the State 
and granted for consideration of this 
matter On 3-12-76 when again the case 
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was placed for admission, it was stated 
on behalf of the State that plots Nos. 1750 
and 1751 of Khata No. 211 offered as 
alternative site for acquisition could not 
be acquired as the owner Ramsarup 
Singh did not agree for their acquisition 
in place of the lands sought to be acquir- 
ed. At this stage, an affidavit sworn 
by the said Ramsarup Singh was filed on 
behalf of the petitioners stating, inter 
alia, that Ramsarup Singh had never ob- 
jected to the acquisition of lands of plots 
Nos. 1750 and 1751 and, in fact, had 
offered these plots for acquisition instead 
of the plots sought to be acquired. It was 
further stated that plots Nos. 1750 and 
1751 were available for acquisition on 
fesser cost. This court directed the Collec- 
tor to consider the matter within two 
months and the case was ordered to be 
placed for admission in the first week of 
March 197%, After two adjournments, 
when the case again came up for admis- 
sion before the Bench on 13-5-77, the 
learned Advocate General stated that in 
spite of reminders he had not received 
instructions from the Government. The 
application was then finally admitted by 
this Court for hearing. 


6. It appears that the Block Develop- 
ment Officer, Jamalpur, presumably, on a 
representation by the villagers of Itahri, 
had been asked to enquire about the ad- 
visability of acquiring the lands under the 
proposed acquisition. On 2-4-75, he sub- 
mitted a report which has been made 
annexure 3 to this writ application. He 
stated that this land was very fertile and 
the villagers keep their cattle thereon 
during the rainy season, Some of them 
had also their cattlesheds, Several acres 
of land belonging to these petitioners had 
already been acquired in the past for the 
re-settlement of the flood affected people 
of other villages. The population of the 
village was about five thousand and, in. 
fact, the total area of the land in the 
village was not even sufficient for their 
purpose. He further stated that if the 
lands proposed to be acquired wera 
finally acquired, some of the villagers 
would become landless and poor. On ac- 
count of the frequent acquisition of thet 
land, the villagers were aggrieved. He re- 
commended that the proposal to acquire 
these lands should be withdrawn, because 
if the people of Pairu Mandal Tola were 
re-settled on these lands, there shall con- 
stantly be apprehension of breach of tha 
peace in future. This report does not 
seem to have been considered by the 
authorities. On 22-10-75, the Additional 


Collector, Monghyr, wrote to the Gov- 
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ernment in the Revenue Department, that 
the flood-affected people of village Pairu 
Mandal Tola had expressed their desire 
and anxiety to be settled on these lands, 
He recommended for acquisition of six- 
teen acres of land, 9.65 acres for 193 
indigent families and 6.35 acres of land 
for 134 well-to-do families, at the cost of 
Rs. 12,000/- per acre. It was further stat- 
ed that there was no cheaper land in the 
Vicinity. 


7. A counter affidavit was filed on be- 
half of the State on 26-7-77. It was stated 
therein that before selecting the land in 
question it was inspected by the Sub- 
Divisional Officer, Sadar, and two -local 
M. L. A,’s and only after through deli- 
beration action under Section 17 of the 
Act was taken to acquire the land. In 
respect of plots Nos. 1750 and 1751, the 
alternative site given by the petitioners, 
it was stated that this land did not be- 
Jong to any of the petitioners and was 
only 12 acres in area. It was further stat- 
ed that the lands of plots. Nos. 1750 and 
1751 were hilly and situate in a remote 
jungle area which was not at all suitable 
for rehabilitation purpose, as the affected 
families after rehabilitation would be 
denied all human amenities being far 
away from habitation. The said land, ac- 
cording to the counter-affidavit, was an 
old remains of a fort encircled by low 
lands. It appeared that in order to save 
the fort ditches were excavated around 
it. During rainy season the ditches were 
full of water. It was also stated in the 
counter-affidavit that after the supple- 
mentary affidavit was filed by the peti- 
tioners, the Additional Collector, Mon- 
ghyr, made a spot enquiry of the area 
and reported that the land proposed to be 
acquired, and not the lands of plots. Nos. 
1750 and 1751, were suitable for rehabili- 
tation. In response to the order passed by 
this Court before the admission, it ap- 
pears, the Collector of Monghyr sent a 
report to the Government on 21st of July, 
1877. on the basis of the enquiry held by 
the Additional Collector. That report has 
been annexed as Annexure A to the 
counter-affidavit. It was stated in the said 
report that plots Nos. 1750 and 1751 were 
not suitable for rehabilitation purpose 
and the lands proposed to be acquired 
were most suitable. 


8 On 21-9-77, the petitioners filed a 
reply to the counter-affidavit of the State. 
In paragraph 11 of the writ petition it 
had been stated that there were only 161 
families in Pairu - Mandal Tola and not 
327 families as stated on behalf of the 


Achhelal Singh v, State 


Pat. 51 


State. This version was denied in the 
counter-affidavit and it was asserted that 
there were 327 families in Pairu Mandal 
Tola. In their reply to the counter-affida- 
vit, the petitioners annexed the voter's 
list of Pairu Mandal Tola prepared in the 
year 1975. They have asserted that the 
figure 327 is a cooked up figure for the 
purpose of acquiring 16 acres of land in- 
cluding 9.65 acres proposed to be ac- 
quired in the present proceeding. The 
voter’s list is marked Annexure 6 and 
shows that the number of houses in Pairu 
Mandal Tola was 137. There is nothing to 
indicate that more than one family resid- 
ed in one house, This was not controvert- 
ed on behalf of the State and learned 
counsel appearing for the State in face 
of this voter’s list, did not place any 
material before us to show that there 
were more than 137 families in Pairu 
Mandal Tola. It appears from the various 
reports that each family was to be allott- 
ed five decimals of land for settlement. It 
has been asserted in paragraph seven of 
the reply to the counter-affidavit that at 
least 100 families could be rehabilitated 
in the five acres of land already been 
settled in the colony. Thus, leaving only 
34 families for which the land was re- 
quired. The petitioners state that for this 
remaining 34 families a smaller area of 
land could be acquired near about Vijay- 
nagar Colony. Some of the Revenue 
authorities including the Additional 
Collector, who happened to be a member 
of the Scheduled Caste, wanted to harass 
the petitioners belonging to the upper 
castes and. therefore, were out to deprive 
the petitioners of their valuable land and 
the future possibility of constructing 
houses for their expanding families. In 
this respect the petitioners brought on re- 
cord a report of the Circle Inspector and 
the Karmachari which are marked as An- 
nexures 7 and 7 (a) to the reply to the 
counter-affidavit. This was in pursuance 
of the order passed by this Court on 3-12- 
76. Annexure 7 is a letter dated 20-4-77 
by the Anchal Adhikari forwarding the 
inspection report of the Karmachari. An- 
nexure 7 (a) is the report of the Karma- 
chari dated 13-3-77 in which it was stat- 
ed, inter alia, that the alternative site be- 
longing to Ramswarup Singh was an up 
land and there was no jungle over it. It 
was further stated that it was free from 
the ravages of flood and was quite fit for 
the purpose of rehabilitation. The report 
further states that the land proposed to 
be acquired in village Itahri was some- 
times inundated by water during the 


rainy season but the alternative site was 


52 Pat. - 


never inundated by flood water. Ram- 
Swarup Singh, who was the jamabandi 
raiyat of his land, had absolutely no ob- 
jection to the acquisition of this land, 
This report, unfortunately, does- not 
seem to have been considered by the 
Collector while writing to the Govern- 
ment on 21-7-77 (vide Annexure A) and 
asking for acquisition of the land in 
question in village Itahri, It would fur- 
ther appear that the petitioners represent- 
ed the matter also before the Govern- 
ment and one Shri M. P, Singh, Addi- 
tional Secretary in the Directorate of 
Land Acquisition. was directed to visit 
the place and report to the Government 
before the writ petition was taken up for 
hearing. On 5-8-77, Shri M, P. Singh visit- 
ed the place along with the Additional 
Collector and some other concerned offi- 
cers in the presence of the villagers of 
village Itahri and those of village Pairu 
Mandal Tola, He found that some land of 
village Itahri had been acquired in the 
past and about four or five acres of land 
was still vacant in village Vijaynagar 
Tola. As regards plots Nos, 1750 and 1751, 
the alternative site; he found that it was 
an up land and houses could be construct- 
ed over it but it was not correct to say 
that during the rainy season there was 
water-logging and people could not go 
out. He had inspected the place when it 
had sufficiently rained and had found 
that there was no ditch in the west, 
South of this land was the railway line 
and there was a strip of low land 100 ft, 
in length and if a katcha bundh was con- 
structed, there would be no difficulty in 
going to and coming out of the village. 
He also found that if sixteen acres of land 
proposed to be acquired were acquired, 
the condition of the villagers of Itahri 
will be adversely affected. He also talked 
to the villagers of Pairu Mandal Tola, 
who insisted for the land under acquisi~ 
tion because, according to them, it was 
more suitable for them. It is stated by 
Shri Singh in his notes that there was no 
doubt that the land proposed to be ac- 
quired was more suitable for the flood 
affected people of Pairu Mandal Tola in 
comparison to plots Nos. 1750 and 1751, 
but it could not be said that plots Nos, 
1750 and 1751 were not fit for rehabilita- 
tion. It was only a question of compara- 
tive convenience. He, ultimately, recom- 
mended that some persons could be settl- 


ed in the four or five acres of vacant land 
în Vijaynagar Tola and an equal areg 
should be released from the proposed ac- 
quisition. The proposal was approved by 
the Revenue - Minister on 25-8-77, The 
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petitioner filed a supplementary affidavit 
on 4-1-79 and stated that they were 
ready to construct a road or bundh on 
the 100 ft. long strip of land near the 
alternative site at their own costs. It may 
well be stated here that the alternative 
site is situate near the railway line and 
at a short distance from the railway 
station Bariarpur in the east and Ratan- 
pur railway station on the west. The 
writ petition came up for hearing before 
us on 9-5-79. On 11-5-79, in view of the 
proposal of the Government contained 
in Annexure 8, we directed the learned 
Government Pleader IV to furnish us 
with the following informations on affi- 
davit :-— 

(a) What steps were taken by the Gov- 
ernment for implementation of the order 
contained in Annexure 8 for excluding 
five acres of land from acquisition, and 


(b) What decision the Government had 
finally taken with regard to the offer of 
the petitioners for an alternative site for 
acquisition. 


Although the case was fixed up again for 
hearing on 16-5-79, it could not be takes 
up on that date and the State filed an 
affidavit only on 5-7-79, It was stated, 
inter alia, that the proposal for land ac- 
quisition for re-settlement had not yet 
been notified nor any step taken in that 
direction and as such the question of re- 
lease of five acres of land did not arise, 
It was further stated that the Minister’s 
order for the release was not made in 
respect of the land meant to be acquired 
for re-settling the indigents, As such 
the question of releasing any land in ac- 
cordance with the Hon’ble Minister’s 
proposal did not arise. In all 192 indigent 
families had to be re-settled and 9.65 acres 
of land was required. That there was no 
alternative site for the indigents suitable 
from the point of view of the Govern- 
ment or from the point of view of the 
poor people “who have considered and 
expressed their preference for the pro- 
posed site”. It was further stated that the 
alternative site suggested by the peti- 
tioners was most unsuitable for human 
habitation inasmuch as the area compri- 
ses “hilly lands with a number of shrubs 
and trees on them”. In reply to the said 
counter~affidavit, the petitioners have 
stated that in fact 137 families only as 
per the voter’s list are to be re-settled. 
who could be rehabilitated in the five 
acres of vacant land in Vijaynagar Tola. It 
is further stated that the statements made 
in the counter-affidavit are contrary to 
the reports ,contained in Annexures 7 (a) 
and 8 and*that the Government had sur- 
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rendered its decision to-the dictates of the 
residents of Pairu Mandal Tola. It has 
been further stated that the alternative 
site will be fifty per cent cheaper and, ac- 
cording to the Government’s standing 
erders and directions, the cost involved 
in the acquisition proceeding should be 
the minimum, 

% The Government in the Revenue 
Department, in a circular dated 23rd 
January, 1959 (Annexure 16), had em- 
Phasised that efforts should be made to 
avoid lands of small holders having not 
more than 25 acres in all and also to 
select the cheapest land as far as possible 
for the purpose of acquisition. In another 
earlier circular, dated 17th September, 
1958, it was stated that the requiring 
authorities should make sure that the 
poor people are not harassed. Besides, 
the human aspect should be taken into 
consideration and as far as possible the 
acquisition should not result m depriva- 
tion and thus frustrate the very object of 
acquisition. The requiring authorities 
must adopt the right attitude of justice 
and generosity which can be achieved by 
the proper selection of land. The Board 
of Revenue issued some executive instruc- 
tion for the purposes of land acquisition 
(as contained in Bihar Land Acquisition 
Manual, (1952) at page 53). In paragraph 
five thereof it is stated: 


“It is the duty of the Collector of the 
district to see that the interest of the 
Government, of the public and of private 
individuals -are duly considered and that 
the land to be acquired is so selected as 
to cost the minimum of expenditure, an- 
noyance and loss compatible with the 
attainment of the object for which the 
land is required,” 


16, I have taken pains to state in some 
greater details the facts and circum- 
stances connected with the acquisition 
proceeding in the present case. The ob- 
ject of law is to empower the Govern- 
ment to acquire lands for public pur- 
poses, Whenever there shall be an ac- 
quisition of a land it will naturally 
annoy the persons whose lands are ac- 
quired and put them to some amount of 
inconvenience. It is for that reason that 
the Government from time to time ap- 
pears to have reminded its officers te 
cause the least of annoyance to the per- 
sons affected. Many a time, as in this 
case also, the compensation has to be paid 
by the Government and for that reason 
the instructions provided that cheaper 
lands should be acquired. Land acquisi- 
tion proceedings are never meant to be.a 
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weapon in the hands of the executive 
authorities to wield it according to their 
whims and caprices. It is never meant to 
result in deprivation of the land-holders 
of their properties and putting them and 
causing them more injuries than it is 
absolutely necessary. A balance has to be} 
struck between the injury and incon- 
venience that may be caused to the land~ 
holders due to acquisition of the land and, 
the good that it may do to those to whom 
the land may be re-settled. From the 
narrative of the facts of the case given 
above, it is clear that a substantial area 
of the land of village Itahri has already 
been acquired in the past for re-settle- 
ment with the people of other villages 
and that they have not much land left 
for settlement of their expending families, 
In very few cases it will be found that 
the villagers have themselves offered an 
alternative site and have further offered 
to construct a road 100 ft. long for enabl- 
ing the settlees going out of and coming 
into the village as in the present case. 

The attitude of some of the authorities 
appears to be vindictive and guided by 
extraneous considerations. That appears 
to be the reason why in spite of the re- 
ports from some of the subordinate offi- 
cers as well as the notes of the Additional 
Secretary (contained in Annexure 8) and 
the decision of the Government to ex- 
clude at least five acres from acquisition, 
the authorities at the lower level have 
been insisting on the acquisition of the 
land in question. It may not be necessary 
always to find out the ill-will and. grudge 
of a particular officer to prove the mala 
fides; if the authorities are found acting 
otherwise then in accordance with law, 
the act will be mala fide. Even according 
to the report of the officers, majority of 
the families could be settled in the five 
acres of vacant land of village Vijaynagar! 
Tola. It is not understandable why those 
lands are kept vacant and people are not 
settled there when a colony has already 
developed in the vicinity. A particular 
land cannot be acquired only beeause the 
families to be settled insist on being 
settled on that land. The Government has 
no doubt a duty and an obligation to re- 
habilitate families who have been uproot- 
ed from, or have lost their hearth and 
home and who are in distress, but i 

never means that the Government mus 

be dictated by such persons in the matter 


of acquisition or that the persons whose 
lands are required are, in the alternative. 
made beggars. The beggars are no choo- 
sers. The alternative site proposed in the 


‘present case even according to the reports 
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of the officers concerned, is a good site 
and the Government can very well settle 


the uprooted families over there, It is 
surprising that even after this Court’s 
direction to consider the suitability of the 
alternative site, and the officers’ reports 
finding it suitable the authorities have 
been maintaining a rigid attitude and 
insisting for the acquisition of the land in 
question. It is not their business or scope 
to suggest which lands should be acquired 
and which lands should not be acquired. 
But from the facts and circumstances of 
this case, it is apparent that the autho- 
rities have thrown to the winds all the 
Government orders and circulars in this 
regard and have even come to this Court 
with incorrect affidavits. The petitioners 
have shown that there are a total number 
of 137 families according to the voter’s 
list but the State is insisting that there 
are 327 families, without any basis. The 
large number of affidavits filed on behalf 
of the State including the one dated 5-7- 
79 are also not consistent with the report 
of the Additional Secretary to the Gov- 
ernment (contained in Annexure 8). One 
simply wonders why the State has been 
adopting such an attitude. The reasons, if 
I may say so, are extraneous to the ob- 
ject to be achieved by the acquisition and 
not far to seek, I have tried to consider 
the various allegations in this regard and 
they are, in my opinion, sufficient to 
prove malice on the part of the officials. 
Considered separately, they may not lead 
ito an inference of mala fide, but when all 
the allegations are taken together, then 
there is no option but to hold that the 
acts of the respondents smack of malice. 


11. Shri Ugra Singh further contend- 
ed that the acquisition was not for a pub- 
lic purpose and that recourse to Sec- 
tion 17 (4) of the Act is illegal as there 
was no urgency. It has been found above 
that there were only 187 families in 
Pairu Mandal Tola. The respondents have 
not been able to establish that there were 
327 families in Pairu Mandal Tola as stat- 
ed by them. The assertion in this regard 
of the petitioners, based on a public 
document prepared under the Represen- 
tation of the People Act, 1950, viz., the 
voter’s list, must be accepted. Acquisition 
of land for the purposes of rehabilitating 
the uprooted families by itself is nothing 
but a public purpose. In view, however, 
of my findings above on the first question 
that the proceedings have been initiated 
mala fide as also in view of the fact that 
the figure of the families sought to be re- 
habilitated has been exaggerated, it is 
difficult for me to hold that the acquisi- 
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tion in the present case is for public pur- 
poses. There can be no reason to deny 
the need of rehabilitating the uprooted 
families but the insistence on the part of 
the Government officials to acquire a 
particular land at the dictates of the 
families to be rehabilitated, and not to go 
in for an almost equally suitable land 
offered by the villagers as an alternative 
site, indicates that the action of the off- 
cers concerned with the acquisition is a 
colourable exercise of power and cannot 
be said to be in the interest of public. In 
such a situation, it must be held that the 
land acquisition proceedings in the pre- 
sent case are not bona fide and for public 
purposes, 

12. The result is that this application 
succeeds and Annexures 1 series and 2 
are quashed. Hearing fee Rs. 500/-. 

13. However, in the facts and circum- 
stances of this case and the need to re- 
habilitate the uprooted families of Pairu 
Mandal Tola, I must observe that it shall 
be open to the Government to acquire 
the alternative site offered by the 
villagers of Itahri themselves, appertain- 
ing to plots Nos. 1750 and 1751, belonging 
to Ramswarup Singh. 

Ch. SIA SARAN SINHA, J- :— I agree, 

Petition allowed. 
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Dineshwar Prasad, Petitioner v. The 
State of Bihar and another, Respon- 
dents. 

Civil Writ Jurisdiction Case No. 1379 
ef 1979, D/- 17-8-1979. 


(A) Constitution of India, Art. 226 — 


Bihar State Housing Board Second 
Ordinance (105 of 1978), S. 7 — Ap- 
pointment of Chairman of Board — 


Sanction as required by S. 7 not grant- 
ed by State Government — Writ of quo 


warranto — Defence that writ was not 
maintainable as S. 7 was directory, not 
available — Nature of provision — 


Not relevant for maintainability of 
writ of quo warranto, 


In a writ of quo warranto challeng- 
ing appointment of the Chairman of a 
Board on ground that, as required by 
S. 7 of the Ordinance, sanction for 
undertaking any work unconnected 
with his office was not granted by the 
State Government, a defence that the 
writ was not maintainable as S, 7 was 
directory, would not be available, 
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Such a defence might have been held 
good, in case the petitioner had sought 
the issuance of a writ of mandamus, 
butit doesnot hold good inso far as it 
concerns the issuance of a writ of 
quo warranto. The question as to whe- 
ther a provision of an Act was manda- 
tory or directory assumes relevance 
where the challenge is to some act 
done by the State in terms of the pro- 
visions of an Act. The question, as to 
the nature of a provision has, however, 
no relevance when the question in- 
volved is the right of an individual 
citizen to hold a public office. In such 
a case if is immaterial. whether the 
breach was of a mandatory provision 
of law or of a directory provision of 
law. The State may unwittingly take 
the liberty to act in violation of a 
directory provision of law and its ac- 
tion may not be a nullity, but so far 
as an individual citizen is concerned, 
he has no such right. He has to abide 
by the law; be its nature mandatory 
or be its nature directory. The decision 
in the instant case, it must be clearly 
understood will not involve any com- 
mand, direct or indirect, upon the State 
Govt, but will involve only the 
usurper of the Office; if the Courts 
finds that he has held the office in 
breach of a provision of law, the usur- 
per has to quit. (Case law discussed). 
(Paras 6, 8) 


(B) Bihar State Housing Board Se- 
cond Ordinance (105 of 1978), Ss. 7, 4, 9 
— Appointment of Chairman of Board 
—~ Sanction as required by S. 7 not 
granted by State Government — Writ 
of quo warranto for deciaration of post 
to be vacant — Whether maintainable. 
(Constitution of India, Art. 226). 


Where a writ of quo warranto was 
filed challenging an appointment of the 
Chairman of the Board on the ground 
that a sanction as required by S. 7 of 
the Ordinance was not granted by the 
State Government, the writ petition 
would be maintainable. It could not be 
said that the State Government had 
the right to appoint any person under 
S. 4 of the Ordinance and the appoint- 
ment of the Chairman initially made, 
being valid in terms of the said provi- 
sion of the Ordinance, it could not sub- 
sequently become invalid, and hence 
the writ petition was not maintainable, 
There is no challenge in this writ 
application to the power of the State 
Government to appoint any one to the 
post of the Chairman but the challenge 
is directed against the person appoint= 
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ed, to hold that post in breach of the 
provision contained in S, 7 of the 
Ordinance. Also, it could not be said 
that S. 9 of the Ordinance provides for 
an alternative remedy. Such a move 
on the part of petitioner would involve 
challenging the validity of the appoint- 
ment whereas what was challenged by 
the writ petition was the authority of 
the usurper to hold the post. 
(Paras 8, 9) 
(C) Bihar State Housing Board Se- 
cond Ordinance (105 of 1978), S. 7 — 
Appointment of Chairman of Board — 
Sanction by State Government — No 
presumption by implication — Such 
presumption is unrecognised in relation 
to order passed by Government. (Evi- 
dence Act (1872), Ss. 114; Illus. (e)). 
(Para 11) 


Cases Referred: Chronological Paras 


AIR 1960 SC 444: 1957 AH LJ 921 6 
AIR 1957 SC 912 6 
1917 AC 170: AIR 1917 PC 142, Mon- 

treal Street Rly. Co, v. Normandin 6 
(1916) 1 KB 595, The King v. Speyer 7 


Prabha Shankar Mishra, Man Mohan 
and Vijayeshwar Prasad, for Petitioner; 
Baleshwar Prasad Gupta (S. C. V.) and 
Masoom Ali Rahmani (J. C. to S.C. V.), 
for the State; Balbhadra Prasad Singh, 
Birendra Mohan Singh and S. P, Sinha, 
for Respondent No. 2. 


S. P. SINHA, J.: — By this applica- 
tion, under Art. 226 of the Constitution 
of India, the petitioner prays for 
quashing the Order contained in An- 
nexure ‘l’ dated 23rd Oct., 1978, ap- 
pointing respondent No. 2 as Chair- 
man, Bihar State Housing Board, on 
the ground that it was illegal and ultra 
vires of S. 7 of the Bihar State Hous- 


ing Board Second Ordinance, 1978 
(Bihar Ordinance No, 105 of 1978) 
(since replaced by Bihar Ordinance 


No. 43 of 1979), hereinafter referred to 
as the Ordinance. The further prayer 
is to restrain respondent No. 2 from 
functioning as the Chairman of the 
Bihar State Housing Board (hereinafter 
referred to as the Board), In other 
words, the first prayer is one for issue 
of a writ of mandamus and the second 
prayer is for the issue of a writ of quo 
warranto. The manner, in which the 
two prayers have been combined in 
this petition, has led to confusion as to 
what actually the petitioner wanted — 
whether a writ of mandamus against 
the State Government or a writ of quo 
warranto against respondent No. 2. In 
the course of the argument, however, 
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learned - counsel ‘for . the petitioner has 
explained the petition to be one seek- 
ing a writ of quo warranto against 
respondent No. 2, restraining the latter 
from functioning as Chairman of the 
Board. 


2. The facts are simple: 


By the notification contained in An- 
nexure ‘Il’, the State Government re~ 
constituted the Bihar State Housing 
Board, nominating respondent No. 2 as 
its Chairman. Certain other persons 
were also nominated to the other posts 
in the said Board, but we are not con- 
cerned with those appointments. We are 
concerned only with the appointment 
of respondent No, 2 as the Chairman 
of the said Board. This notification was 
made on the 23rd Oct., 1978 in terms 
of the Bihar Ordinance No. 105 of 1978. 
Admittedly, at the relevant time, when 
the respondent No. 2 was nominated as 
the Chairman of the said Board, he 
was also a sitting Member of the 
Legislative Council of the State. In his 
counter-affidavit he has added certain 
other posts which he was holding at 
the relevant time, ie, Pro-Chairman 
Bihar State Sports Council and Presi- 
dent of the Bihar Women’s Sports 
Association and Member of the Patna 
Regional Development Authority. 


Now according to the petitioner, in 
terms of S. 7 of the Ordinance, if a 
person undertook any work unconnect- 
ed with his office of Chairmanship of 
the said Housing Board, he had to ob- 
fain the sanction of the State Govern- 
ment for undertaking such work ofr 
works. In the instant case, it is stated 
that respondent No. 2 has been holding 
the office of the Chairman of the said 
Housing Board without obtaining sanc- 
tion of the State Govt. for function- 
ing as Member of the Legislative Coun- 
cil or for any other jobs which were 
unconnected with the work of his office 
of Chairman of the said Housing Board. 
It is, therefore. submitted that respon- 
dent No. 2 must be restrained from 
functioning as the Chairman of the 
said Housing Board and the said post 
must be declared as vacant by issuing 
a writ of quo warranto against the said 
respondent. 


3.. The stand taken by respondent 
No. 2 is’ that the ‘State Government 
-having appointed him to the post of 
Chairman of the said Housing Board 
with full. knowledge of the other posts 
which he was holding, the sanction by 
the- State -Government for holding. the 
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other posts, while holding the post of 
the Chairman of the said Housing 
Board, must be implied and that, there- 
fore, the petition must fail. 


The stand taken by respondent No. 1, 
the State of Bihar however, contradicts 
the stand taken by respondent No. 2, 
According to respondent No. 1, the 
provisions enumerated in the Ordinance 
do not debar appointment as Chairman 
of a man like respondent No, 2, who is 
a member of the Legislative Council} 
President of the Bihar Wowen’s Sports 
Association; Member of the Patna Re- 
gional Development Authority and Pro- 
Chairman Bihar State Sports Council 
‘In any event, therefore, the appoint- 
ment was made with the State Govern= 
ment’s sanction’, 


According to respondent No. 1, there- 
fore, firstly no sanction was needed, in 
the case of respondent No. 2, to appoint 
him as Chairman of the said Housing 
Board, and if any was needed, it was 
given by the State Government. We 
specifically called upon the learned 
counsel for the State to produce any 
Order indicating such sanction having 
been given by the State Government, 
but no such sanction could be pro= 
duced. 


It cannot be gainsaid that when ths 
law requires the State Government fo 
do a thing, any order passed in con- 
nection with that thing must be in 
writing—at least it cannot be oral, in so 
far as the acts performed by the Stata 
Government are concerned. In the ab- 
sence of any order, giving sanction to 
respondent No. 2 to continue to func- 
tion in the offices unconnected with the 


work of Chairman, it appears that no 
such sanction has been given by the 
State Government and that it has 


depended upon its understanding of tha 
provisions contained in the Ordinance, 
that no sanction was needed for ap- 
pointing a person like respondent No, 2 
as the Chairman of the said Housing 
Board. 


4.. Learned counsel for the petitioner 
has, therefore, assailed the right of 


-respondent No. 2 to continue to func- 


tion as the Chairman of the said Hous- 
ing Board in, breach of the express 
provisions of S.7 of the Ordinance, 
According to learned counsel for the 
petitioner, a writ of quo warranto must 
be issued against respondent No. 2, 
restraining him from functioning. as the 
Chairman of the said . Housing Board -` 
and also declaring the said office as.. 
vacant; «°° . - Boke n A 
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5. Learned counsel, ‘appearing for 
respondent No, 2, has submitted that 
the petition for issuance of a writ of 
quo warranto was not maintainable at 
all. He has given three reasons to 
support his contention. The first reason 
is that the appointment, when. made 
being valid, it could not be said to be 
a void appointment even if some of the 
provisions of the Ordinance were nof 
observed, but only voidable. The 
second reason is that the breach com- 
plained of, is the breach of the provi- 
sions of S, 7 of the Ordinance, The 
provisions contained in that section 
were in their nature not mandatory 
but directory, so that even if any 
breach had occurred, it did not make 
the appointment a nullity. The last 
reason is that, in any event, the peti- 
tioner had alternative remedy available 
by moving the State Government under 
S. 9 of the Ordinance. 


6. In my opinion, the arguments 
dvanced on behalf of respondent No, 2, 

y have held good, in case the peti- 
tioner had sought the issuance ofa wrif 
f mandamus, but they do not 
cod in so far as it concerns the issu- 
ance of a writ of quo warranto. 


I will first take up the second reason 
advanced by learned counsel for the 
respondent No. 2, regarding the nature 
_ of the provisions contained in S. 7 of 

the Ordinance. The provisions contain~ 
ed in S. 7 of the Ordinance reads as 
under :— 


“Chairman to be wholetime officer — 
(13 The Chairman shall be a wholetime 
officer of the Board, and shall not 
undertake any work unconnected with 
his office without the sanction of the 
Government, 


= (2) He shall be paid such salary and 
allowances as may be fixed by the 
Government.” . 


When deciding the real nature of this 
provision, I will assume in favour of 
respondent No. 2, that the provisions 
contained in this section are only direc- 
tory in nature. The question then is, 
will it affect the issuance of a writ of 
quo warranto? The question as to 
whether a provision of an Act was 
mandatory or directory assumes relev- 
ance where the challenge is to some act 
done by the State in terms of the pro- 
visions of an Act. Learned counsel for 
respondent No. 2 has cited’ two deci- 
sions of the Supreme Court. namely 
- iù- the- case of State of U. P. v. Man- 
‘bodhan Lal Srivastava (AIR 1957 sc 
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912) and Drigraj Kuer v. Amar Krishna 
Narain Singh (AIR 1960 SC 444). He 
has also cited a decision of the Privy 
Council in case of Montreal Street Rly. 
Co, v. Normandin (1917 AC 170). The 
decisions in the case of Manbodhan Lal 
Srivastava (supra) and in the case of 
Montreal Street Rly. Co. (supra) are 
cases where the act of the Crown was 
under challenge, In the case of Man- 
bodhan Lal Srivastava (supra), an ap- 
pointment had been made by the State 
Government without consulting the 
Public Service Commission. In the case 
of Montreal Street Rly. Co. (supra), the 
Jury which had given the verdict had 
been. appointed from a list which was 
not a revised list of jurors. All these 
acts by the State were in breach of 
one or the other provisions of some 
Act. It was in that context that 
the Courts tried to ascertain the nature 
of the relevant provisions, namely, whe- 
ther the provision was mandatory or 
directory. If if was mandatory, any 
action in breach of the provision would 
be void and a nullity, but if it was 


directory, the action in breach of ths 
provision would not be nullity, even 
though the provision was made to be 


obeyed, In fact, in the case of Man- 
bodhan: Lal Srivastava {supra}, their 
Lordships expressed a feeling of dis- 
approval when the provision had nof 
been obeyed. They observed that — 


aui That does not amount to say- 
ing that it is open to the Executive 
Government, completely to ignore the 
existence of the Commission or to pick 
and choose cases in which if may or 
may not be consulted.” 


Since, however, the advice of the Com- 
mission was not binding on the Govern- 
ment, it was observed that — 

“In the absence of such a binding 
character, it is difficult to see how non- 
compliance with the provisions of Arti- 
cle 320 (3) (c) could have the effect of 
nullifying the final order passed by the 
Government, 


To a similar effect is the observation 
of the Supreme Court in the case of 
Drigraj Kuer v. Amar Krishna Narain 
Singh (AIR 1960 SC 444). The obser- 
vation is that — 

Pie EERUN A directory provision is in- 
tended to be obeyed but a failure to 
obey it does not render a thing duly 
done in disobedience of it, a nullity.” 

7. The question, as fo the nature of 
a provision has, however, no relevance 
when the question involved is the right 
of an individual. citizen to hold -a ‘public 
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office. In such a case it was immaterial, 
whether the breach was of a manda- 
tory provision of law or of a directory 
provision of law. The State may un- 
wittingly take the liberty to act in 
violation of a directory provision of law 
and its action may not be a nullity, 
but so far as an individual citizen is 
concerned, he has no such right. He has 
to abide by the law; be its nature 
mandatory or be its nature directory. 
In the case of the King v. Speyer 
((1916) 1 KB 595) Lord Reading, C. J., 
while repelling the argument, that a 
judgment of ouster would amount to 
making an order upon the sovereign, 
observed — 


judgment against the 
respondents would have effect against 
them only; it would be an order upon 
the subject, not upon the Crown...... % 

Further on, their Lordships observed — 


“It is sufficient for the present pur- 
pose to say that a judgment pronounc- 
ed in favour of the relator would not 
involve the making by this Court of an 
order upon the clerk, neither would this 
Court be powerless to -enforce the judg- 
ment if it were disobeyed by those 
against whom it was made. Although 
it may be interesting and useful for 
the purpose of testing the propositions 
under consideration to assume the diff- 
culties suggested by the Attorney- 
General, none of them would in truth 
occur, This is the King’s Court; we sit 
here to administer justice and to inter- 
pret the laws of the realm in the King’s 
name. It is respectful and proper to 
assume that once the law is declared 
by a competent judicial authority it 
will be followed by the Crown.” 

The decision in the instant case, it must 
be clearly understood, will not involve 
any command, direct or indirect, upon 
the State Government, but will involve 
only the usurper of the office; if the 
Court finds that he has held the office 


in breach of a provision of law, the 
usurper has to quit, 

Having regard to the nature of the 
instant petition, which is one for the 
issuance of a writ of quo warranto 


against respondent No, 2, the argu- 
ment, with regard to the nature of S. V 
of the Ordinance, has no relevance and 
the reason advanced, no reason for 
dismissing the writ, as not maintainable. 

8. The next reason is that the ap~ 
pointment of respondent No. 2 was- not 
void but voidable. : The State Govern- 
ment had the right to appoint any per- 
son under S. 4 of the Ordinance. The 
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appointment initially made, being vino 
in terms of the said provision of the 
Ordinance, it could not subsequently be- 
come invalid, 

This argument, in my opinion, al 
suffers from same falacy as was tha 
one relating to the relevance of 
nature of the provision of S. 7 of the 
Ordinance. It need only be reiterated 
that there is no challenge in this writ 
application to the power of the State 










post of the Chairman of the said Hous- 


ing Board. The challenge is directed 
against the person appointed to hold 
that post in breach of the provision 
contained in S. 7 of the Ordinance, 


This reason, therefore, also fails. , 


§ The last reason is that if at all 
the remedy against the appointmen 
lies in moving the State Government to 
undo what it had done, as provided in 
S. 9 of the Ordinance, 


on the part of the 

involve challenging 
the appoitment, as 
made by the State Government. Sec- 
tion 9 of the Ordinance has therefore, 
no application, where the challenge is 
not to the validity of the appoint- 
ment, but the authority of the usurper 
to hold the post, This reason also fails. 


10. All the reasons advanced in 
support of the argument against main- 
tainability of the petition for issuance 
of a writ of quo warranto having fail- 
ed, the objection fails, 


11. Turning now to the facts of the 
case, it is admitted that the post of the 
Chairman of the said Housing Board 
is a public office created by Ordinance 
No, 105 of 1978 by the State Govern- 
ment. It is also admitted that respon- 
dent No. 2, while being the Chairman 
of the said Housing Board, also func- 
tioned as member of the Bihar Legis- 
lative Council and also in certain 
other organisations as stated in para. 4 
of his counter-affidavit. There is no 
averment, either in the counter-affidavit 
of respondent No. 1 or in the counter- 
affidavit of respondent No. 2, that the 
functions performed by him in the 
office other than that of the Chairman 
of the said Housing Board, were such 
functions as were connected with his 
office of Chairman of the said Housing 
Board. In fact, the argument has pro- 
ceeded on the basis that the functions 
performed by respondent No. 2 in the 
other offices were wholly unconnected 
with the work that he had to perform 


Such a move 
petitioner would 
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as the Chairman of the said Housing 
Board. The counter-~affidavits filed by 
the respondents do not establish that 
the State Government had granted 
sanction to respondent No. 2 to under- 
take such works as were unconnected 
with his office of the Chairman of the 
said Housing Board. To recapitulate, the 
stand of respondent No. 1, the State 
Government, is that no sanction was 
necessary to be given, in terms of S. 7 
of the Ordinance, to a member of the 
Legislative Council to hold the post of 
the Chairman of the said Housing 
Board. This obviously means that, ac- 
cording to respondent No. 1, no sanc- 
tion, as required under S. 7 of the 
Ordinance has been given to respon- 
dent No. 2, to undertake the work 
unconnected with the office of Chair- 
man of the said Housing Board. 
No Jaw has been cited in support of 
such a stand, Respondent No. 2 has 


taken the stand of sanction, having 
been impliedly granted. Such an 
implied sanction, in relation tọ 


orders passed by the State Govern- 
ment, is not known to law. 


Now, therefore, the position is that 
although in terms of S. 7 of the Ordi- 
nance, the Chairman of the Housing 
` Board being a wholetime officer of the 
Board, is prohibited from taking any 
work unconnected with his office with- 
out the sanction of the Governt..ent, 
respondent No. 2 has held the said office 
in breach of the provision of 8. 7 of 
the Ordinance. The writ of quo war- 
ranto must, therefore, be issued against 
respondent No. 2. He is restrained 
forthwith from holding the office of the 
Chairman of the said Housing Board, 
which office is hereby declared vacant. 

12. The application is allowed, but 
without costs. 


B. S. SINHA, J.:— I agree. 
Petition allowed, 
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Prem Prakash Gupta, Opposite Party. 
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sequent pleadings contemplated under 
this rule. 2 
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A subsequent pleading by way of 
defence to a set-off or counter-claim 
can be filed by the plaintiff as a matter 
of right, but the provisions do contem- 
plate the filing of other pleading as 
well but by the leave of the Court and 
invest the Court with the widest possi- 
ble discretion, Either party may, with > 
the leave of the Court file a supple- 
mentary written statement, but at the 
same time the law does not compel the 
plaintiff to file any rejoinder to the 
allegations made in the written state- 
ment and the failure of the plaintiff 
fo file such a rejoinder cannot be 
treated as an admission of the plea in 
the written statement, The plaintiff is 
entitled to join issues with the defen= 
dant with respect to all those allega- 
tions which are made in the written 
statement and may lead evidence in 
rebuttal of those allegations notwith- 
standing the fact that he does not file 
any rejoinder. AIR 1952 Mad 825 and 


AIR 1975 Mad 51, Rel. on. (Para 7) 
Cases Referred: Chronologicol Paras 
AIR 1975 Mad 51 7 
AIR 1975 Pat 24 y 
AIR 1952 Mad 825 y 

Shashi Shekhar Dwivedi, Pawan 


Kumar Misra and Brajendra Kumar 
Pandey, for Petitioner; Nawal Kishore 
Prasad Sinha and Harish Chandra 
Prasad, for Opposite Party. 

ORDER: — This application by the 
defendant is directed against an order 
of the Munsiff granting leave to the 
plaintif to file additional pleading in 
the following circumstances, 


2. The plaintiff opposite party filed 
a title suit in.the Court of the Munsif, 
Patna City, for realisation of arrears of 
rent and eviction of the petitioner 
from the premises in suit. Admittedly 
the premises in suit originally belong- 
ed to one Shrimati Shanti Devi who 
bad inducted the petitioner in the 
same, The plaintiff purchased the 
house on 16-12-1974. In the written 
statemenf the defendant took several 
pleas and denied all the allegations 
made by the plaintiff against him for 
his eviction. One of his pleas was that 
he had spent Rs. 1,430/- towards repair 
of the house with the consent of the 
previous landlord, which amount had 
not yet been adjusted towards the rent 
and, therefore, he was entitled to re- 
ceive that amount from the plaintiff. 


3. The trial Court alowed the 
plaintiff. to amend. his plaint, granting. 
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the defendant an opportunity to file 
additional written statement, The defen- 
dant filed his additional written state- 
ment accordingly on 24-3-1977. Soon 
thereafter on 20-4-1977 the plaintiff filed 
a petition in the nature of additional 
pleadings supposed to be in reply to 
additional written statement filed by the 
defendant. Objection was taken by the 
petitioner to this additional pleading of 
the plaintiff on various grounds, but 
the learned Munsiff by the impugned 
order allowed the same, 


4. Learned counsel appearing in 
support of this petition contended that 
according to the procedure contained 
in the Code of Civil Procedure, this 
additional pleading was not called for 
and accordingly it was argued that the 
Munsiff has committed an apparent 
error of jurisdiction, 


5. In order to appreciate the con- 


tentions advanced by learned counsel 
for rival parties, the relevant provi- 
sions of the Code of Civil Procedure 


may be noticed, Order VI of the Code 
deals with the pleadings ‘generally. 
Orders VII and VII deal with the 


tpjaint’, ‘Written statement’ and  ‘set- 
of. Rule 17 of Order VI deals 
with amendment of pleadings. This 
obviously applies to the amend- 


ment of the plaint and the written 
statement both. According to this provi- 
sion, “the Court may at any stage of 
the proceeding allow either party to 
alter or amend his pleadings in such 
manner and on such terms as may be 
FUStseccceds for the porpose cf determin- 
ing the real question in controversy be- 
tween the parties.” 


Apart from the above provision there 
is One more provision contained in 
Rule 9 of Order VIII which reads as 
follows: 


“No pleading subsequent to the writ- 
ten statement of a defendant other 
than by way of defence to a set-off 
shall be presented except by the leave 
of the Court and upon such terms as 
the Court thinks fit, but the Court may 
at any time require a written state- 
ment or additional written statement 
from any of the parties and fix a time 
for presenting the same,” 

It is, perhaps, in exercise of the provi- 


sions contained in this rule that the 
learned Munsif has granted leave to 


the plaintiff. 

6. It was contended that R. 9 occur- 
ring in O. VIII which deals with written 
statement, does not empower: a plaintiff 
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to take recourse to this provision. It was 
contended ‘that even the two kinds of 


subsequent pleadings which are contem- 
plated under this rule, are “by way of 
defence to a claim of set-off or a 
rounter-claim made by the defendant,” 
A subsequent pleading, therefore, as 
envisaged under this rule by the plain- 
tiff is by way of defence and not as a 
supplemental provision to further, sub- 
stantiate or add to the plaintiffs case 
es made out in the plaint, 


7. It is not possible to accept 
contention in the bald form as 
been advanced by the learned counsel 
for the petitioner. A subsequent plead 
ing by way of defence to a set-off or 
counter-claim can be filed by th 
plaintiff as a matter of right, but the 
provisions do contemplate the filing o 
other pleading as well but by the leav 
of the Court and invest the Court 
with the widest possible discretion. 
Under this rule either party may, with 
the leave of the Court file a supple- 
mentary written statement, but at the 
same time it cannot be disputed that 
the law does not compel the plaintiff 
to file any rejoinder to the alle- 
gations made in the written statement 
and the failure of the plaintiff to fil 
such a rejoinder cannot be treated as 
an admission of the plea in the writ- 
ten statement. The plaintiff is entitled 
to join issues with the defendant wit 
respect to all those allegations which 
are made in the written statement and 
may lead evidence in rebuttal of thos 
allegations notwithstanding the fact 
that he does not file any = rejoinder. 
Although the procedure is well estab- 
lished, but nonetheless reference may 
be made in support of the same to two 
Bench decisions of the Madras High 
Court in the cases of Gurusanthayya v. 
Setra Veerayya (AIR 1952 Mad 825) 
and Veerasekhara Varmarayar Ve 
Amirthavaliammal {AIR 1975 Mad 51}. 


In my opinion, if will, therefore, not 
be advisable tolay down asan abstract 
principle that under R. 9 of O. VIII 
leave should be obtained. by the plain- 
tiff to file subsequent pleading as a re- 
joinder to the written statement, addi- 
tional written statement or the like, as 
this would result in lengthening the 
proceeding and is more likely to be 
abused. But at the same time in ap- 
propriate cases, if the Court feels satis- 
fied that such a pleading is necessary, 
then leave can be granted. However, 
the Court exercising the discretion 
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under this rule cannot permit to go on 
Fecord a rejoinder which is inconsistent 
with the original pleading and which 
eontains any allegation of fact incon- 
sistent with the earlier pleading, This 
provision, in my view, has been made 
more with the purpose of filing of writ- 
ten statement after the stage of O, VMI, 
R. 1 is over, as was the situation in 
the case of Kali Pado v., Surendra Nath 
{AIR 1975 Pat 24), or filing of a addi~ 
tional written statement where a plaint 
is amended, or a minor defendant at= 
tains majority and wants to file his 
_own written statement, or a new 
defendant is added after the filing of 
the written statement. I can imagine 
yet another situation of filing of a sub- 
sequent pleading under the provisions 
of this rule by either party if it wants 
to bring to the notice of the Court any 
subsequent event having taken place, 
which must be allowed to do as having 
a bearing on the controversy in the 
case. 


& In the impugned order although 
the learned Munsif has allowed the 
additional pleading of the plaintiff on 
an erroneous ground that if the plain-~ 
tiff is not allowed to file it then “the 
allegations made by the defendant may 
go unchallenged and that may prejudice 
the case of the plaintiff’ since the 
defendant has made certain allegations 
to which the plaintiff has got a right 
tc controvert, sitting in the revisional 
jurisdiction, however I do not feel per- 
. suaded. to interfere with the discretion 
exercised by the learned Munsif as 
there is an observation in the impugn=« 
ed order to the effect that if the alle- 
gations made by defendant were not 
challenged, that might prejudice the 
case of the plaintiff, although I do not 
find any discussion in the order with 
respect to those allegations as to how 
' in the absence of any additional plead- 

ing by the plaintiff any prejudice 
would be caused to him, 


$8. For the reasons discussed above, 
I would dismiss this application, but 
at the same time would leave the par- 
ties to bear their own costs. 


Application dismissed, 


Abdul Rahman y, State... 


Pat. 61 


Am 1980 PATNA 61 
U. C. SHARMA, J. 


_ Abdul Rahman, Appellant v. State of 
Bihar and others, Respondents, 

A, F, A, D, No, 95 of 1977, Dj- 18-7- 
1979,” 

Bihar Waste Lands (Reclamation, 
Cultivation and Improvement) Act (16 
of 1946), Ss. 3, 4, 9 Bihar Land 
Reforms Act (30 of 1950), Ss, 3, 4, 2 (k) 
6 (1) — Unproductive lands of plaintiff 
taken possession of by Collector under 
the provisions of Waste Lands Act — 
Lands were not in ‘khas possession’ of 
the tenure-holder within $S. 2 (k) of 
Land Reforms Act when it was enforc- 
ed—Such lands vested absolutely in the 
State Government on the enactment of 
Land Reforms Act — Collector’s posses- 
sion of suit lands under the 1946 Act 
was not for, or on behalf of, the 
tenure~holder As such it was 
not saved from vesting under the Land 
Reforms Act — Suit for declaration of 
title and possession to the said lands 
was not therefore maintainable — Col- 
lector having taken possession of suit 
lands under the provisions of a statute, 
he cannot be said to be a trustee on 
behalf of the plaintiff. 1968 BLJR 52; 
1963 BLIR $06 and 1968 Pat LJR 571, 


rong 


Piermario 


Dist. (Paras 8, 9, 12) 
Cases Referred: Chronological Paras 
1968 BLIR 52 16 
1968 Pat LIR 572 11 
1963 BLJR 906 10 

K. K, Sinha, S. S. Asghar Hussain and 
Raghib Ahsan, for Appellant; Naseem 
Ahmad, Standing Counsel No, 2 with 


Shardanand Jha, Jr. Counsel to Stand- 
ing Counsel No, 2, for the State; K. D. 
Chatterji, Advocate-General with H. R. 
Das, for Respondents Nos, 2 and 3. 


JUDGMENT: — This is a plaintiffs 
appeal against. a judgment of reversal 
passed by the 2nd Additional District 
Judge, Purnea, on 15th Dec., 1976. The 
appeal arises out of a suit for declara- 
tion of title and possession with respect 
to 56.80 acres of land of Khata No. 10 
of village Loluka, Police Station, 
Amour, District Purnea, 


2. The plaintiffs case was that the 
suit lands belonged to one Kafuluddin 
who created a wakf by means of a 
deed, Fazlur Rahman was the mut- 
walli of the waqf during the year 


*Against decision of J, N. Dwivedi, 2nd 
Addl. Dist. J., Purnea, D/- 15-12-197 
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1952-53. After fhe death of Fazlur 
Rahman, his son, Abdul . Rahman acted 
as mutwalli for sometime, and there- 
after the plaintiff was duly appointed 
as Mutwalli. It is said that during the 
mutwalliship of late Fazlur Rahman the 
suit lands were taken over by the Col- 
lector on 29-7-1952 under the Bihar 
Waste Lands (Reclamation, Cultivation 
and Improvement) Act, 1946 (herein- 
after called the Act), for a period of 
10 years. The said period expired in 
1962. The same having not been return- 
ed, the present suit has been filed. It 
appears that while the Collector was in 
possession of the said lands he made 
settlement in favour of the respondents 
2 and 3. 


3. Shortly stated, the defendants’ 
case was that the lands in suit were 
parti, waste and jungle lands from þe- 
fore and, therefore, in the year 1952 
the possession of the same was taken 
over by the Collector under the Act. 
Since the lands were tenure, they vest- 
ed in the State of Bihar in 1955 under 
the provision of the Bihar Land Re- 
forms Act, and, therefore, the plaintiff 
had no title and was not entitled fto 


possession, 
4. The trial Court, after considera- 
tion of the matter, held that the 


plaintiff had title and was entitled to 
possession, and (on) these findings it 
decreed the suit. On appeal by the 
State of Bihar and others, the judg- 
ment was reversed on the finding that 
the plaintiff had no right, title or in- 
terest in the suit lands after coming 
into force of the Land Reforms Act. 
The plaintiff has, therefore, filed this 
appeal. 


5. ‘Learned counsel appearing on be- 
half of the appellant contended that in 
the year 1952 when the lands in dis- 
pute were taken possession of by the 
Collector, he was in khas possession of 
the same and, therefore, the Collector’s 
possession would be deemed to be the 
possession on behalf of the plaintiff, and 
as such the lands in question would 
not vest in the State of Bihar. The 
learned Advocate-General appearing for 
the respondents repelled the argument 
and contended that after the issue of 
notification under S. 3 of the Land Re- 
forms Act, the lands in question vested 
in the State of Bihar and, as the 
plaintiff was not in khas possession of 
the same on the date of vesting, he was 
not entitled to possession. 

6. There is no dispute in this case 
Ghat the lands is question were tenure 
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holding and the plaintif was the 
tenure-holder, It is also admitted that 
the possession of the lands in question 
was taken over by the Collector under 
the Act. 


7. In the background of the abova 
admitted facts it has to be considered 
whether the lands in question vested in 
the State of Bihar under the provisions 
of the Land Reforms Act. Section 3 of 
the Land Reforms Act vests the Gov= 
ernment with the power to issue notifi- 
cation declaring that the estate or 
tenures of a proprietor or tenure-holder 
have passed to and became vested in 
the State. Section 4 relates fo conse= 
quences of vesting. It provides that on 
the publication of the notification under 
S. 3 (1) certain consequences shall 
ensue. One of the consequences is that 
all such estates or tenures which hava 
been notified shall, with effect from 
the date of vesting, vest absolutely in 
the State, and the proprietor or ftenure- 
holder of such estate or fenure shalt 
cease to have any interest other than 
the interest expressly saved by any 
provision of the Land Reforms Act, In 
view of the clear provisions of Iaw it is 
futile to urge that the tenure in ques- 
tion comprising the lands in dispute 
did not vest in the State. The oniy 
thing which has to be considered now 
is whether this fenure is saved by any 
provision of the Land Reforms Ac, 
Section 6 provides: 


*“§ (1) On and from the date of vest- 
ing all lands used for agricultural or 
horticultural purposes, which were im 
khas possession of an intermediary 
the date of such vesting...... shall...... be 
deemed to be settled by the State with 
such intermediary and he shall be en= 
titled to retain possession thereof,....s. 

* * * 2% yy 

So, what is saved under Section € is 
the “khas possession” of an interme- 
diary. The plaintiff has, therefore, to 
prove his khas possession over the dis< 
puted lands on the date of vesting. The 
term “khas possession” has been de- 
fined in Section 2 (k) of the Land Re= 
forms Act like this: 


“Khas possession’ used with refer- 
ence to the possession of a proprietor 
or tenure-holder of any land and for 
agricultural or horticultural purpcses 
means the possession of such proprietor 
or tenure-holder by cultivating such 
land or carrying on horticultural opera- 
tion thereon himself with his own 
stock or by own servants or by hired 
labour or with hired stock”. i 
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What the plaintiff has to prove for 
showing his khas possession is that the 
lands in question were used for agri- 


cultural or horticultural purposes on 
the date of vesting and that he 
was cultivating the lands or carry- 


ing on horticultural operation himself 
or by his servants or hired labour with 
his own stock or hired stock, If he 
proves all that, he would be deemed 
to be a statutory tenant with respect to 
the disputed lands entitled to hold pos- 
session, If not, he would be deemed to 
have lost title and possession, 


8. It is admitted that the Collector 
took over possession of the disputed 
lands under the provisions of the Act 
in the year 1952. It was contended on 
behalf of the appellant that the plain- 
tiff was in possession through the Colb- 
lector and, therefore, his lands would 
be saved from the operation of the 
provisions of the land Reforms Act. 
The learned counsel reinforced his 
arcument by citing some authori- 
te- It was, however, clearly state- 
ed that there was no case directly 
in point but he was referring to them 
by way of analogy. It was also argued 
that the Collector, in the circumstances, 
was a trustee for the plaintiff. Before 
considering the argument and the au- 
thorities, it would be useful to examine 
ome of the provisiors of the Act. The 
very preamble of the Act shows that 
it provides for the reclamation, cultiva- 
tion and improvement of waste and un- 
productive lands. If the Collector is 
atisfied that it was necessary to bring 
any waste and unproductive land under 
cultivation and the State Government 
should take possession, he may serve 
notice on the landlord under Section 3 
and enter upon and take over posses« 
sion of the land. Under Section 4 (1) 
Collector’s possession may continue for 
a period not .exceeding ten years. Sec- 
tion 4 (2) provides that during 
period of possession the Collector may 
retain the land in his khas possession 
and arrange for its reclamation, ete. 
The consequence of taking over posses- 
sion by the Collector will be that alf 
claims of the landlord in respect of the 
and shall be barred and no fresh pro- 
ceedings shall be instituted in respect 
of any such claim. Under Section 7, 
the expenditure’ incurred by the Gov- 
ernment on reclamation, cultivation and 
improvement may be recovered from 
the landlord who was in, or was en- 
titled to, possession of the land on the 
date of Collectors taking over posses 
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sion, When reclamation and improve- 
ment is camplete the Collector may re- 
Store the possession to the landlord 
under Section 8 of the Act, 


9. The above examination of the 
different provisions of the Act would 
show. that what is taken possession of 
by the Collector is the waste and un- 
productive land, he would continue in 
possession for a fixed period. During 
the period he would retain “khas pos- 
session” and the landlord shall not be 
entitled to recover anything in respect 
of such land and all his claims shall be 
barred, After reclamation and improve- 
ment is complete, the Collector may 
restore possession to the landlord. It is 
obvious that since the Collector takes 
and retains “khas possession”, the 
landlord cannot be said to be in pos- 
session or to have any right to pos- 
session during Collector’s possession. It 
is not the plaintiff’s case that the land 
was used for agricultural or  horticul- 
tural purposes and the landlord plaintiff 
was in possession by cultivating the 
same when the Collector took over. 
So the plaintiff was not in khas pos- 
session on that date. It has been 
found that the Collector was in khas 
possession of the disputed lands and 
not the plaintiff on the date of vesting 
in 1955. It has, therefore, to be held 
that the lands in question vested in the 
State of Bihar and the plaintiff lost his 
title and possession, 


10. Learned Counsel, however, re- 
Yied on certain decisions of this Court 
for the proposition that the Collector’s 
possession would be deemed to be the 
plaintiff's possession and he would be 
deemed to be in khas possession of the 
disputed lands on the date of vesting. 
None of the cases cited by the learned 
counsel is directly in point but he re- 
lied on them by way of analogy. He 
referred to the case of Bilat Singh v. 
Hafiz S. S. Ahmad (1968 BLJR 52). It 
would appear from the facts of that 
case that the property vested under the 
Bihar Land Reforms Act when it was 
under attachment. It was held that 
there could be no vesting and the per- 
son in possession before the date of 
attachment would be deemed to be in 
possession on the date of vesting; Ga- 
nesh Choudhury v. M. P. Singh 
(1963 BLJR 906) was a case where the 
vesting had taken place when the stay 
order of the Court was in force. In 
that case, the plaintiff obtained decree 
for possession but the execution of the 
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decree for delivery of possession was 
stayed, While the stay order was in 
operation the vesting took place, In 
those circumstances, their Lordships 
held that the plaintiff cannot be de- 
prived of the benefits given under Sec- 
tion 6 of the Land Reforms Act. These 
cases were based on the principle that 
the actof Courts should dono injury %o 
the suitors, Bui that is not fhe casa 
here, Hers, the plaintiff was not de- 
prived of the possession as a result of 
any order of the Court, In the presen? 
case the plaintiff lost possession under 
the provisions of a statute, Therefore, 
the cases referred to above are of no 
help to the appellant, 


fi. Attention was also drawn to the 
case of Rashmi Kuar v, Mosstt, Hiya- 
wati Kuer (1968 Pat LJR 571) where 
possession of the property was with 
licensee when the vesting took place; it 
was held that the possession of the 
licensee would enure to the benefit of 
the censor. Learned counsel submits 
that this case is nearest to the present 
case, Iam, however, not prepared to 
accept the agrument, License is a sort 
ef permission granted by the owner of 
the property in possession to do some- 
thing, and thereby possession of the 
property is not transferred to the 
licensee. Owner stil! continues in pos- 
session in spite of the licence. His 
Lordship clearly observed that there 
will be no question of ouster of the 
licensor by the licensee, This case also 
does not help the appellant. Proceed- 
ing on the clear definition of the words 
“khas possession” in the Act itself, it 
is not possible to hold that though the 
plaintiff was not in possession on the 
date of the vesting, he would be deem- 
ed to be in possession through the Cof- 
lector, 


12. It was also urged that fhe pos- 
session of the Collector in the presenf 
case was that of a trustee. ‘Trust’ has 
been defined in the Indian Trusts Acf. 
Tt is like this: 

“A ‘rust’ is an obligation annexed 
to the ownership of the property, and 
arising out of a confidence reposed in 
and accepted by the owner or declared 
and accepted by him, for the benefit of 
another, or of another and the owner.” 


It would appear that frust is an act 
of parties creating an obligation, and if 
arises out confidence. I do not see how 
this definition can be applied fo a case 
where the prope has been taken 
over by a Collector under the provi- 
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sions of a statute, No’ question o 
obligation nor of confidence arises from 
an act done under a statute. Therefore, 
it cannot be said that the Collector in 
this case was a trustee on behalf of 
the plaintiff, 

13, Having heard learned counsel 
and considered the arguments, I am of 
the view that the lands in question 
vested in the State of Bihar and tha 
plaintiff Jost all title and possession 
after vesting, and he is not entitled to 
a decree, as prayed for. The suit has 
been rightly dismissed by the appellata 
Court. Accordingly, the appeal is dis- 
missed with costs, 

Appeal dismissed, 
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S. K. JHA AND M. P. VARMA, JJ. 
Sheopujan Singh, Petitioner v. State 
of Bihar and others, Respondents, 


Civil Writ Jur. Case No. 4170 of 
1978, D/- 8-5-1979. 
(A) Constitution of India, Arts, 226 


and 227 ~~ Proceedings of Administra- 
tive Authorities — Settlement of fishery 
— Collector has power te upset order 
of Additional Collector — No question 
of review arises ~» Mandamus cannot 
be issued, 


The term ‘review’ has a distinct legal 
connotation and is used whenever a 
Court or a quasi-judicial Tribunal re- 
opens a proceeding culminating in an 
earlier final order and passes an order 
On such reopening either varying, 
modifying or nullifying the effect of 
the previous judicial or quasi-judicial 
order. The power to make settlement? 
of a fishery carries no quasi-judicial 
element in the exercise of that power. 
Such asettlement is made purely in the 
exercise of administrative or executive 
power and there is no question of re- 
view in such cases, The Collector of 
the district who is certainly higher in 
the rank of hierarchical ladder in tha 
administration of a district is certainly 
invested with the administrative con- 
trol over his subordinate administrative 
officers such as the Additional Collec- 
tor is. : (Para 4) 

(B) Constitution of India, Arts. 228 
and 227 — Mandamus against admin- 
istrative authority -~ When can issue. 

A writ of mandamus cannot be issued 
to compel the authorities to remedy a 
breach of contract pure and simpia 
Apart from that, before awrit of manda- 
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mus can issue, the petitioner must 
establish a legal or statutory right in 
himself and a corresponding statutory 
or legal obligation on the part of the 
administrative machinery which can in- 
duce the Court of writ jurisdiction to 
issue mandamus commanding the party 
offending or avoiding the legal and 
statutory obligation to rectify the mis- 
take by acting within the four corners 
of the statutory or legal provision cir- 
cumscribing the powers of such admin- 
istrative or executive body. 
(Para 5) 
Where the petitioner who was ac- 
cepted as the highest bidder at an auc- 
tion sale of a fishery right had no con- 
cluded contract in his favour and there 
was neither any legal nor statutory 
right in him, no mandamus can bpe 
issued against the respondents who aré 
not shown to have any statutory or 


legal obligation. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1977 Sc 2149 5 
AIR 1970 SC 1273 4 
1962 BLJR 385 (SC) 4 


Rewati Raman Sharan, for Petitioner; 
Devendra Kumar Sinha and Ashutosh 
dha, for the State, 


ORDER:— In this application wunder 
Articles 226 and 227 of the Constitu- 
tion of India the petitioner prays for 
the issuance of a writ of mandamus 
commanding respondents 1 to 4 to 
settle a fishery known as Anaith Ahar 
in favour of the petitioner after can- 
celling the settlement made in favour 
of respondent No. 5 by the impugned 
order dated 28th August, 1978, as con- 
tained in Annexure ‘7’. The aforesaid 
order was passed by the Collector, 
Bhojpur (Respondent No. 3) by which 
settlement of the fishery in question 
was directed to be made in favour of 
respondent No. 5 for the years 1978-79 
and 1979-80, the year in each case 
beginning on the lst of April. Sub- 
sequent to the filing of the writ appli- 
cation an order dated 12th September, 
1978 was passed by which settlement 
was actually made by the Additional 
Collector (Respondent No. 4) in favour 
of respondent No. 5. A copy of this 
order has been annexed as Annexure 
W to the counter affidavit filed on be- 
' half of respondent No. 5. Although 
no formal application has been made 
by the petitioner for amendment of the 
original writ petition, learned counsel 
for the petitioner also challenged the 
order of settlement made on 12th Sept. 
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1978 as borne out by Annexure ‘HE’ to 


the counter-affidavit of respondent 
No. 5. 
2. The facts, as admitted by the 


petitioner, are these:— 


An auction is said to have been held 
for the settlement of the fishery 
in question at which the petitioner - 
also participated along with his so- 
called Benamidar who figures as 
respondent No. 6 in this application. It 
is stated that the petitioner’s bid hav- 
ing been accepted there he was called 
upon to deposit a sum of Rs. 3,500/- 
which was required under the terms 
of the auction inviting competitive bids. 
It seems, the petitioner deposited a 
sum of Rs. 1000/- only. By an order 
dated 20th July, 1978, as incorporated in 
Annexure ‘3’, the petitioner was called 
upon to deposit the remaining amount 
of the first instalment of the auction 
money, namely, Rs. 500/-, failing which 
it was stated that on 21st July, 1978, 
the fishery in question would be re- 
settled. Admittedly, the petitioner did 
not deposit the balance amount of the 
first instalment as was required of him 
to be done before the 2ist of July, 


. 1978. Subsequently, on 24th July, 1978. 


as the petitioner states, he deposited 
the balance amount of the first instal- 
ment of Rs. 500/-. As admitted by 


learned counsel for the petitioner, no 
settlement could have been finaily 
made unless approval thereto was ac- 
corded by the commissioner of the 


Division. Admittedly, no approval was 
given tothe petitioner’s so-called settle- 
ment. Subsequently, it is stated, a fresh 
auction was held at which respondent 
No. 5 being the highest bidder, the 


. impugned order as contained in Annex- 


ure ‘E’ was passed in his favour by the 
Collector (Respondent No. 3). As al- 
ready stated above, on 20th July 1978, 
respondent No. 4, the Additional Collec- 
tor, made settlement in favour of re- 
spondent No. 5 pursuant to the direc- 
tion made by the Collector, 


3. Two contentions were raised by 
learned counsel for the petitioner in 
support of this application. It was sub- 
mitted, firstly, that there is no power 
in the Collector to upset the order 
passed by the Additional Collector nor 
was there any such power under which 
he could interfere in any manner with 
the orders passed by the Additional 
Collector. It was submitted that it 


amounted to an order of review which 
isalways acreature of Statute. The only 
other point raised in support of this 
application was that there being a com- 


plete contract in favour of the peti- 
tioner by virtue of his previous bid 
having been accepted, a legal right 


under the contract had accrued to the 
petitioner which was enforceable in ‘or 
through this writ application. 


4. We are afraid, there is no merit 
in either of the two contentions. The 
term ‘review’ has a distinct legal con- 
notation and is used whenever a Court 
or a quasi-judicial Tribunal reopens a 
proceeding culminating in an earlier 
final order and passes an order on such 
reopening either varying, modifying or 
nullifying the effect of the previous 
judicial or quasi-judicial order. The 
principle that there is no inherent right 
of review in any judicial or quasi- 
judicial Court or Tribunal, the power 
of review being a creature of Statute, 
is established by a catena of decisions. 
No one can take exception to such a 
principle (To wit, State of Bihar v. 
Ram Dayal Missir-1962 BLJR 385 (SC) 
and, Patel Narshi Thakershi v. Paradyu- 
mansinghji Arjunsinghji, AIR 1970 ST 
1273 etc.), The nature of the impugned 
order however, as was ultimately ad- 
mitted by learned counsel for the peti- 
tioner was purely an administrative 
one. The power to make settlement of a 
fishery carries no quasi-judicial element 
in the exercise of that power. Such a 
settlement is made purely in the exer- 
cise of administrative or executive power 
and there is no question of review in 
such cases. The Collector of the district 
who is certainly higher in the rank of 
hierarchical ladder in the administra- 
tion of a district is certainly invested 
with the administrative control over his 
subordinate administrative officers such 
as the Additional Collector is. The first 
point of learned counsel, therefore, has 
to be stated merely to be rejected. 


5. Apropos the second point raised, 
it is even less meritorious. Decisions 
are legion by now laying down well 
established principles in the matter of 
the jurisdiction of the High Court to 
issue a writ of mandamus. There is a 
three fold answer to the second sub- 
mission of learned counsel, Firstly, it 
is difficult to hold that there was any 
concluded contract in favour of the 
petitioner in view of the pronounce- 
ment of the Supreme Court in the case 
of the Bihar Eastern Gangetic Fisher- 
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men Co-operative Society o Itd v. 
Sipahi Singh (A. I. R. 1977 S. C. 2149). 
Admittedly, there is no document of 


settlement. Admittedly, again, the entire 
amount of the first instalment much 
less the ertire consideration money was 
not paid by the petitioner. It is further 
admitted that no document of contract 
complying with the provisions of Art. 
299 of the Constitution was ever 
brought inio existence. There was thus 
no concluded contract too. Assuming, 
there were, decisions are not lacking 
on the point that contractual obligations 


pure and simple are not to be en- 
forced by having resort to a writ ap- 
plication, especially one for a writ of 


mandamus, A writ of mandamus, itis so 
well settled, cannot be issued to compél 
the authorities to remedy a breach of 
contract pure and simple. Apart from 
that it is also equally settled that be- 
fore a writ of mandamus can issue, the 
petitioner must establish a legal or 
statutory right in himself and a cor- 
responding statutory or legal obligation 


on the part of the administrative 
machinery which can induce the 


Court of writ jurisdiction to issue man- 
damus commanding the party offending 
or avoiding the legal and statutory 
obligation to rectify the mistake by 
acting within the four corners of the 
statutory or legal provision circum- 
scribing the powers. of such admin- 
istrative or executive body. As we have 
noticed already, there is neither any 
legal nor any statutory right in the 
petitioner nor could learned counsel for 
the petitioner show to us any legal or 
statutory obligation onthe part ofany of 
the respondents 1to 4 for the breach of 
which a writ of mandamus can issue. 
In such cases it is also too late in the 
day to suggest that the principle of 
equitable estoppel can be invoked. 
There is no room for the application 
of that doctrine. 


6. Testing the matter from any point 
of view, therefore we find that the 
petitioner has not established any right 


‘which can induce us to issue a writ of 


mandamus. The application is, accord- 
ingly. dismissed as being without any 
merit, There shall, however, be no 
order as to costs. 


Application dismissed. 
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HARI LAL AGRAWAL, J. 


Baliram Ram, Petitioner v. Radhika 
Devi and others, Opposite Party. 


Civil Revn. No, 1625 of 1977, D/- 
13-4-1979.* 
Hindu Adoptions and Maintenance 


Act (1956), S. 18 —— Interim  mainten- 
ance — Suit against husband for main- 
tenance — Relationship of husband and 
wife between parties undisputed — In- 
terim maintenance should be granted. 


(Para 12) 

Cases Referred: Chronological Paras 
AIR 1975 Cal 260 9 
AIR 1975 Kant 17 11 
AIR 1973 Andh Pra 31 8 
AIR 1973 Mad 369 10 
AIR 1972 Andh Pra 62 6 
AIR 1968 Cal 567 9 
AIR 1962 Sc 527:1963 All LJ 169 6 
B. P. Pandey, for Petitioner; Nage- 


Shwar Sharan, Hari Shankar Shukla, 
Mahesh Pd. No. 2, for Opposite Party. 

ORDER: — This application has been 
filed by a defendant against whom his 
wife, opposite party No. 1, and two 
minor children, opposite party Nos. 2 
and 3, have instituted a suit claiming 
maintennce and separate residence 
inter alia, on the allegation that the 
petitioner has been keeping a con- 
ecubine. 


2. The question that arises for deci- 
sion of this court is as to whether the 
the court can pass an order for ad in- 
terim maintenance during the pendency 
of an action under Section 18 of the 
Hindu Adoptions and Maintenance Act, 
1956 (to be referred to as ‘the Act’). 


3. According to the provisions con- 
tained in Section 18 of the Act, a 
Hindu wife, whether married before or 
after the commencement of the Act, is 
entitled to be maintained by her hus- 
band during her lifetime and she is 
entitled to live separately from her 
husband without forfeiting her claim 
to maintenance on the various grounds 
enumerated in sub-section (2) of Sec- 
tion 18, one of them being that the 
husband keeps a concubine in the same 
house in which his wife is living or 
habitually resides with a concubine 
elsewhere. This is the ground on which 
the wife has founded, her claim for 
separate residence from the husband 
and has claimed the maintenance. 


*Acainst decision of B. Nand Sub. J. 
Sasaram, D/- 3-1-1977. 
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4. In this connection certain other 
relevant provisions of the Act may be 
noticed. According to Sec. 25 the amount 
of maintenance, whether fixed by a de- 
cree of court or by an agreement, may 
be altered even subsequently if there is 
amaterial change in the circumstances 
justifying for the alteration. 


3. The impugned order granting ad 
interim compensation at the rate of 
Rs. 75/- per month was passed by the 
learned subordinate Judge on an appli- 
cation filed by the plaintiffs on 22-12- 
1976 under Section 24 of the Hindu 
Marriage Act claiming interim main- 
tenance at the said rate, The petitioner 
challenged the maintainability of the 
said application and the claim, which 
was however overruled and an order 
against the petitioner was passed. Sec- 
tion 24 of the Hindu Marriage Act em- 
powers the court to order payment of 
maintenance pendente lite every month 
at such sum as may deem to the court 
to be reasorrable. “Having regard to 
the petitioner’s own income and the in- 
come of the respondent” besides the 
expenses of the proceeding. 


6. The trial court’s order is in the 
form of a mere direction which does 
not discuss any argument. 


In this court learned counsel for the 
petitioner strongly contended that Sec- 
tion 18 of the Act did not contemplate 
passing of any interim order of the 
nature as contemplated under Section 
24 of the Hindu Marriage Act during 
the pendency of the proceeding and 
that reference to Section 24 of the 
Hindu Marriage Act was entirely mis- 
conceived. 


In support of the argument reliance 
was placed on behalf of the petitioner 
on a Bench decision of the Andhra 
Pradesh High Court in the case of 
G. Appanna v. G. Seethamma (AIR 
1972 Andh Pra 62), and a decision of 
the Supreme Court in the case of 
Manohar Lal Chopra v. Seth Hiralal 
(AIR 1962 SC 527). 


The Supreme Court case is not under 
the Hindu Adoptions and Maintenance 
Act but deals with the general powers 
of the court to grant interim relief un- 
der Sec. 151 of the Code of Civil Pro- 
cedure. It is, therefore, not necessary to 
discuss this decision in any detail, The 
Andhra Pradesh High Court inthe above 
mentioned case has, however, clearly 
ruled that Section 18 of Hindu Ador- 
tions and Maintenance Act does not 
authorise the award of interim main- 
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tenance pending decision of 
which the very claim to maintenance 
is in contest. It is observed that the 
right of the wife to be maintained by 
the husband should not be confused 
with the power of the court to award 
interim maintenance pending an action 
for maintenance where such right is in 
dispute. The court has no power unless 
the statute expressly confers such a 
power on it. In this case the husband 
had challenged the very right of the 
wife to claim the maintenance and in 
this view of the matter it was observ- 


suit in 


ed by that court that the award of 
interim maintenance pending decision 
of suit in which the right to mam- 


tenance is in contest cannot be called a 
procedural matter as an order awarding 
interim maintenance “can neither be 
said to be a step towards final judg- 
ment nor intended to render such judg- 
ment effective’ and, therefore, such an 
order cannot be made under Section 
151 of the Civil Procedure Code. 


7. Similar questions fell for consi- 
deration before some other High Courts 
namely Madras, Calcutta and Karna- 
taka, which have unanimously held 
that where the wife established a 
prima facie case the court was compe~ 
tent to make an order for grant of 
pendente lite maintenance. 


8. Before however going to the au- 
thorities of the other High Courts, I 
-may refer to another Bench decision of 
the Andhra Pradesh High Court itself 
in the case of Simhachalam v. Papam- 
ma, (AIR 1973 Andh Pra 31) where it 
was observed that even during the pen- 
dency of the proceedings instituted by 
the wife under Section 18 of the Act, 
she can claim interim maintenance 
under Section 24 of the Hindu Marri- 
age Act. Although in the latter case 
there is no mention of the earlier case, 
the decision is based upon a conspectus 
of the entire scheme of the Hindu 


Marriage Act and the Hindu Adoptions 
and Maintenance Act. 
9. Now I shall deal with the two 


Caleutta cases; The first case is Tarini 
Gupta v. Sm. Gouri Gupta, (AIR 1968 
Cal 567) and the second is Jyoti Pra- 
kash v. Chameli Banerjee (AIR 1975 
Cal 260). In both the cases which are 
Bench decisions it was held that the 
right of a wife to claim maintenance 
flows from Section 18, If there isa 
general right to claim maintenance it 


follows that also during the pendency 
af thn awit cha has a right toa elaim 
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maintenance. There is a right to claim 
maintenance because she is the wife 
which is asserted in the suit and that 
right is also available till the suit is 
determined and followed by a decree. 
The power of the court to grant main- 
tenance is attracted with reference to 
provisions of the Act as also the general 
provisions in the Hindu Law. If, there- 
fore, thereis prima facie case and ifthe 
court, is of opinion that the plaintiffs 
is entitled to interim relief, the plain- 
tiff may be given such relief. That 
would not amount to deciding the whole 
ease as the relief asked for in the suit 
has yet to be determined and decided. 


10. A learned single Judge of the 
Madras High Court in the case of 
Deivasigamani Udayar vV. Rajarani 


Ammal, (AIR 1973 Mad 369) also took 
a similar view and held that where 
the relationship between the parties is 
admitted but the claim is contested by 
the husband, the court has jurisdiction 
to grant interim maintenance notwith- 
standing the absence of specific provi- 
sion in the Act. 


Il. The learned Chief Justice of the 
Karnataka High Court in the case of 
K. Shankare Gowda v. Smt. S. Bhara- 
thi (AIR 1975 Kant 17) also took a 
similar view and held that if there is 
a general right under. the statute to 
claim maintenance it follows that dur- 
ing the pendency of the suit also the 
wife has right te claim maintenance. 


12. Having examined the E 
mentioned above and the facts of the 
case before me, I am of the view that 
no error of jurisdiction has been com- 
mitted by the trial court in awarding 
pendente lite maintenance to the wife. 
The husband did not dispute that the 


opposite party No. 1 was his wife. 
Once this fact stands admitted, then 
under sub-section (1) of Section 18 


itself she became entitled to be main- 
tained by her husband during her life- 
time.” Sub-section (2) however gives 
further right to a wife to live separate- 
ly from her husband without forfeiting 
her claim to maintenance on any of the 
grounds enumerated therein. One of 
them being where the husband keeps 
a concubine, as alleged by the plaintiffs 
in the present case. The scheme of 
Section 18, therefore, confers a general 
right on the wife to claim maintenance. 
This right continues and is enforceable 
even during the pendency of the suit 
as she has got to be maintained by the 
husband even during the pendency of 
the suit and in that view of the matter 
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the court not only can pass an order 
for interim maintenance but, in my 
lew should pass such an order where 
he relationship of husband and wife be- 
tween the parties is undisputed, as that 
by itself establishes a prima facie case 
for grant of interim maintenance. 

13. From the discussions made 
above I come to the conclusion that 
this application has got no merit and 
it must fail. I would accordingly dis- 
miss the same but make no order as 
to costs. 

Application dismissed. 
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B. P. JHA AND VISHWANATH 
MISRA, JJ. 


Gobardhan Goshala Rakhwari, Peti- 
tioner v. The State of Bibar and 
others, Respondents. 


Civil Writ Jur. Case No. $46 of 1977, 
D/- 19-3-1979. 


(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 29 (1) (b) (#) 
— Notification under — Bihar Land Re~ 
forms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Rules 
(1963) Rules 8 and 9 — Notification 
fixing ceiling area for petitioner (a 
goshala) without inquiry or giving peti- 
tioner an opportunity of being heard — 
Not valid, (Paras 3, 4) 

(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1862), S. 29 — Duty 
of Revenue Authorities im fixing ceiling 
Area in respect of Institution Jike 
Goshala (Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of 
Surplus Land) Rules (1963), Rule 9). 

Great caution is required at the hands 
of the Revenue Authorities while” asses- 
sing the requirements of an institution 
like Goshala. If sufficient amount of 
land for pasturage is not left with a 
Goshala it will be much too detrimental 
to the necessity of the locality of the 
society which the Goshala serves, The 
importance of milch cattle for the 


maintenance of health of the public as 


= also for the agricultural produce can 
never be minimised and it should al- 
ways be the endeavour of the State 


Government to encourage such institu- 
tions as far as possible if the State 
Government themselves cannot esta- 
blish any such institution for the ad- 
vantage of the general public. (Para 5) 
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Sidheshwari Prasad Singh and Nagen- 
dra Prasad Singh, for Petitioner; Daya 
Nand Singh, Standing Counsel No. 4 
and R. C. Sinha Jr, Counsel, to Stand- 
ing Counsel No. 4, for the State. 


ORDER:— The petitioner, Gobardhan 
Goshala Rakhwari, has filed this ap- 
plication under Arts. 226 and 227 ofthe 
Constitution of India for quashing an- 
nexures 1, 3 and 4 to the writ applica- 
tion, Annexure-] is the order of the 
Collector rejecting a petition made by 
the petitioner under S. 10 (3) of the 
Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act, 1961 (hereinafter to be 
called “the Act”). Annexure-3 is the 
order of the Board of Revenue dismiss- 
ing the appeal against the order of the 
Collector. Annexure-4 is the Gazette 
notification under S. 29 (1) (b) (v) of 
the Act. 


2 The petitioner is a registered 
Goshala under the Societies Registra- 
tion Act as well as under the Bihar 
Goshala Act, 1950. The petitioner is in 
possession of lands for the maintenance 
of Goshala. A Ceiling Case No. 2 of 
1975-76 was initiated in the name of 
the petitioner under the Act. The peti- 
tioner submitted a return to say that 
the institution possessed 284 bighas of 
land. A draft statement under Section 
10 of the Act was prepared which, 


however, shows that according to the 
Revenue authorities the petitioner- 
Goshala was in possession of 307.07 


acres of land. That every draft state- 
ment showed that the petitioner Goshala 
was allowed to retain 60.15 acres ol 
land and the remaining portion measur- 
ing about 246.92 acres was declared ex- 
cess. When the draft statement was 
served on the petitioner an objection 
under Section 10 (3) of the Act was 
filed giving the details of requirement 
of the Goshala and thereby objecting 
to the declaration of the excess land. 
The Collector of Madhubani rejected the 
objection as will appear from Annex- 
ure 1 to the application, Being aggriev- 
ed by that order the petitioner pre- 
ferred an appeal under S. 30 of Act þe- 
fore the Board of Revenue which also 
was dismissed (vide Annex. 3). Annex. 
4 as has been said above is a Gazette 
Notification which only shows that only 
60.15 acres of land detailed therein 
was exempted from the operation of 
the Act. 


3. The Act has fixed ceiling area 


for a “familv” and arrording in Gane 
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tion 5 of the Act it is not lawful for a 
family to hold land in excess of ceiling 
area except as provided under this Act. 
This general law, however, does not 
apply in cases where lands are held by 
Universities, hospitals, orphanages of 
similar institutions because they do not 
come under the definition of “family”, 
given in Section 2 (ee) of the Act. The 


Act, therefore, has provided for ex- 
empting these institutions from the 
operation of the Act but only to the 


extent of the land which would be noti- 
fied for the purposes of exemption. This 
is provided for under Section 29 (1) 
(b) (v) of the Act which would run as 
follows: 


"29-(1) (a). The provisions of this 
Act shall not appiy to 

CO) PRE EE 

(b) The provisions of Sections 5 and 


8 shall not apply to— 


(v) Such extent of land held on the 

date of commencement of this Act by 
such public or charitable ‘bodies of 
religious institutions of public nature 
running educational institutions hospi- 
tals, maternity homes and orphanages, 
as may be notified by the State Gov- 
- ernment in this behalf, so long as they 
continue as such.” 
It is clear from this that the land 
which will be notified under the above 
provisions will be exempted from the 
operation of the Act. In other words 
the institution will be permitted to re- 
tain only that land for it and the bal- 
ance would be taken away by the 
State Government as excess land, What 
area of land would be notified under 
the provision quoted above. depends 
upon the requirement of a different 
institution, and for ascertaining that 
Rules 8 and 9 of the Rules under the 
Act have been framed which envisage 
a regular inquiry in that regard. The 
manner of inquiry is also detailed in 
these rules. It has, therefore, to be 
seen if the inquiry . contemplated by 
Rules 8 and 9 has been done in the 
instant ease or not. The petitioner’s 
main grievance is that absolutely na 
such inquiry was made in accordance 
with the requirements of the rule and 
the petitioner was not afforded any 
opportunity to lead evidence in resvect 
of the exemption of the land claimed 
by the petitioner. A supplementary 
affidavit was filed in this case para 8 
whereof reads as follows:— 


“g That no enquiry under Section. 29 
read with Rule 9 as to the require- 
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presence of the authorities of the Go- 
shala or after giving them proper and 


valid notice and they were never given 
opportunity to examine witnesses, 
There has been no compliance of Ruleg 
8,9 and 3 (7) of the Rules”. 


4. There is no counter-affidavit on 
this point and as such the affidavit of 
the petitioner has to be accepted as 
correct. Our attention has also been 
drawn to the order of the Collector 
(Annexure 1) which itself shows that 
at one stage the sub-divisional Officer, 
Madhubani, recommended exemption of 
145.06 acres of land to this petitioner 
but later on that was reduced to 60.15 
acres, Only when a regular inquiry in 
presence of the petitioner is held the 
Revenue Authorities may come to a 
conclusion about the real requirements 
of the Goshala. If sufficient lands are 
not spared for the Goshala it may even 
be fatal to the cattle. The land not re- 
quired by the Goshala can also not be 
left with it. Of course in the garb of 
Goshala unnecessary and excess lands 
also may not ‘be left so as to defeat 
the provisions of law. In such cases, 
therefore, actual necéssity should be 
very thoroughly scrutinised in presencé 
of the parties concerned. In view ot 
the fact that the inquiry under Rules 
8 and 9 of the Rules were not made 
before allowing the exemption under 
Section 29 (1) (b) (v) of the Act, the 
orders impugned have got to be quash- 
ed, and the case has to be sent bach 
to the Collector for fresh inquiry in 
accordance with law. 


5. Before concluding it would notl 
be out of place to say that great cau- 
tion is required at the hands of. the 
Revenue authorities while assessing the 
requirements of an institution like Go- 
shala. If sufficient amount of land for 
pasturage is not left with a Goshala it 
will bə much too detrimental to the 
necessity of the locality of the society 
which the Goshala serves. The impor- 
tance of milch cattle for the main- 
tenance of health of the public as also 
for the agricultural produce can never 
be minimised and it should always he 
the endeavour of the State Government 
to encourage such institutions as ‘far as 
possible if the State Government them- 
selves cannot establish any such insti- 
tution for the advantage of the general 
public, In some of the big cities dairy 
farms are no doubt there but the 
majority of the population of Bihar 
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advantage the importance of rural Go- 
Shalas cannot be minimised. 


6. Before parting with the judgment 
we want to say a few words about the 
Importance of Goshala. Ordinarily we 
are of the opinion that if a Goshala 
supplies milk to the major portion of 
the locality then in that case such a 
Goshala after a proper enquiry should 
be totally exempted from the purview 
of the Act. Such Goshalas are bene- 
ficial to the society. The State Govern- 
ment should take-care towards such 
types of Goshalas as these Goshalas are 
performing the functions of supplying 
milk which the Government should 
have done. It is the duty of the State 
Government to protect the cause of the 
Goshalas. Cows are very essential to 
the Societies for maintaining health as 
well as for producing the agricultural 
produce, If one asks our opinion we 


Shall say that in each Block of the 
State there should be one Goshala 
maintained by the State Government 


which should supply milk to the people 
of the locality. Each Block should be 
supplied good semens to breed good 
cattle but it is a matter of great regret 
that Goshalas are not maintained at the 
Block level by the State Government. 
Only in big cities there isa dairy 
farming which is maintained by the 
State Government. That is not sufficient 
for the society as we know that the 
majority of the population in the State 
of Bihar resides in villages. If the vil- 
lagers do not get the benefit of the 
milk of cow then the majority popula- 
tion is being deprived of such benefit. 
Therefore, the State Government should 
have special department for Goshalas 
apart from the Veterinary department 
to know the correct position of the Go- 
shalas. The State Government should 
also encourage the public to open Go- 
shalas at various levels and such en- 
couragement should be given by the 
Government to open such Go- 
shalas but it is a matter of great re- 
gret that the State Government has not 
applied its mind to this aspect. We, 
therefore, suggest to the State Govern- 
ment to apply its mind for protection 
of cows as well as for establishing Go- 
shalas at the Block level which will 
not only help the villagers in main- 
taining their good health but also in 
producing grains in the agricultural 
fields. With this observation we dis- 
pose of the matter. 


7. In the result the petition is al- 
lowed and Annexures 1, 3 and 4 to the 
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writ application are quashed. The case 
is remanded back to the Collector for 
fresh inquiry in accordance with law 
on the basis of the observations made 
above, Parties will bear their own costs. 
Let a copy of this judgment be sent 
to the Secretary to the Government of 
Bihar in the Department of Animal 
Husbandary, also. 


Jogendra Prasad 


Petition allowed. 
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S. K. JHA, J. 


Devkinandan Lal, Petitioner v, Jogen- 
dra Prasad and: others, Opposite Par- 


ties. 

Civil Revn. No. 244 of 1976, D/- 
2--4-1979,* 

Civil P. C. (1908), O. 22, R. 10 — 
Applicable only when previous Rules 
are not applicable — Death of assignor 


-— Assignee entitled to continue suit, 
provided it has not abated. 


The provisions of O. 22, R. 10 can 
apply to the facts of a particular case 
only where any of the previous Rules 
is not applicable. The effect of any 
other rule prior to Rule 10 of Order 
22 cannot be got rid of by a resort to 
this rule. Where there are two devoluw 
tions of interest, namely, one by death 
of a party covered by the provisions 
of Rules 3 and 4 of Order 22 and the 
other by transfer of his interest prior 
to his death, the transferee has a right 
to be impleaded under O. 22, R. 10 
and the mere death of the party con- 
cerned cannot take away this right 
However, if once the suit has abated, the 
assignee cannot continue the suit under 
O. 22, R. 10 imasmuch as there is no 
suit pending to be continued at the 
instance of the assignee. AIR 1959 Cal 


368, Foll. (Para +) 
Cases Referred: Chronological Paras 
AIR 1959 Cal 368 4 


K. K. Sinha, Nagendra Prasad Singh 
and Mahendra Prasad Sinha, for Peti- 
tioner; Guneshwar Prasad and Krishna 
Mohan, for Opposite Parties. 


ORDER:— This application is direct- 


ed against the order dated 20th Dec. 
1975 passed by the learned Additional 
District Judge, First Court, Bhagalpur 


in Miscellaneous Appeal No. 12 of 1975. 
By the impugned order the learned 


*Against order of Sanat Kumar Mallik. 





Addl. Dist. J., 1st Court, Bhagalpur, 
D/- 20-12-1975. 
GW/GW/D412/79/AMG/DVT 
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Additional District Judge has affirmed 
the order of the trial court by which 


the prayer of the petitioner to be sub- 
stituted after setting aside abatement 
had been rejected on the concurrent 
finding that the petitioner had not been 
able to show sufficient cause for not 
filing an application within the time 
allowed by law. 


2. The only relevant facts worth 
noticing for the decision of this case 
are these, Title Suit No. 35 of 1969 was 
instituted by one Narsingh Lal in the 
court of the Munsif, Bhagalpur. At the 
outset I may state that the aforesaid 
Narsing Lal was none else than the 
own uncle of the present petitioner. In 
the suit the relief claimed was for set- 
ting aside an ex parte decree for ar- 
rears of taxes regarding Holding No. 5, 
Circle No. 14, Ward No. 18 of Mohalla 
Mirjan Hat within the municipal limits 
of Bhagalpur Municipality. The decree 
had been obtained by the Bhagalpur 
Municipality. During the pendency of 
the suit, the petitioner claims to have 
purchased the holding in question 
under a registered sale deed dated 8th 
August, 1970 from the original plaintiff 
Narsingh Lal. It is the further case of 
the petitioner that he came to know 
about the institution of such a suit on 
23rd August, 1971. In the meantime, 
according to the petitioners own case, 
Narsingh Lal aforesaid died sometime 
in February, 1971, whereas according to 


the case of the contesting opposite par-' 


ties, he had died on 3rd November, 
1970. Be that as it may, this difference 
in the date of death, according to the 
stand taken by the respective parties, 
makes no material difference in so fat 
as the point which falls for considera- 
tion in this case is concerned. On 25th 
Aug. 1971, the petitioner filed an ap- 
plication for -his substitution in the place 
of Narsingh Lal after setting aside 
abatement. That application was in the 
first instance rejected by the trial 
court. The petitioner, thereafter, pre- 
ferred Miscellaneous Appeal No. 73 of 
1971 in the court of the learned Dis- 
trict Judge. That appeal was allowed 
and the case was remanded to the trial 
court for disposal of the  petiftioner’s 
application dated 25th Aug. 41971 on 
merits after going into evidence with 
regard to the date of knowledge and 


also for finding out as to whether 
sufficient cause had been shown for 
not filing the -application for sub- 


stitution in time. After remand. the 
trial eniurt heard the substitution matter 
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and by order dated 25th Feb. 1975 
the petitioners’ application for setting 
aside abatement was rejected. Against 
that order, the petitioner preferred . an 
appeal, as already mentioned above, 
being Miscellaneous Appeal No. 12 of 
1975, in which the impugned order 
dated 20th December 1975 was passed. 


3 Both the courts below, on a con- 
sideration of the evidence adduced by 
the parties concerned, have categorical- 
ly found that the petitioners story 
about the date of his knowledge, re- 
garding the institution of the suit by 
Narsingh Lal aforesaid was not true. 
That being purely a question of fact 
could not have been, and was very 
fairly not gone into by the learned 
counsel for the petitioner. 


4, In this application the only point 
that was raised by Mr. K. K, Sinha, 
learned counsel for the petitioner, was 
that in view of the provisions of O. 22, 
R. 10 of the Civil P. C. the petitioner 


being an assignee of the interest of 
the original plaintiff, ought to hava 
been permitted to continue the suit 


instituted by Narsingh Lal since there 
was no period of limitation for an ap- 
plication under Order 22, Rule 10 of 
the Civil P. C., There is no doubt that 
if it is a case which can be said to be 
covered by the provisions of Order 22, 
Rule 10 there will be no question of 
limitation nor would it require going 
into any evidence with regard to the 
sufficiency of the cause shown, But, in 
my view, the argument of Mr. Sinha 
proceeds upon an inherent fallacy. The 
provisions of Order 22, Rule 10 of the 
Civil P. C. can apply to the facts of a 
particular case only where any of the 
previous Rules is not applicable. The 
effect of any other rule prior to Rule 
10 of Order 22 cannot be got rid of by 
a resort to this rule. It is also well 
settled that where there are two de- 
volutions of interest, namely, one by 
death of a party covered by the provi- 
sions of Rules 3 and 4 of Order 22 and 
the other by transfer of his interest 
prior to his death, the transferee has a 
right to be impleaded under Order 22, 
Rule 10, and the mere death of the 
party concerned cannot take away this 
right. That “is so, because there is no 


abatement under Order 22, Rule 10. 
But, the position is entirely different 


where the suit has already abated on 
the death of the assignor plaintiff. In 
such an event. if once the suit has 
abated, the assignee cannot continue the 
suit under Order .22. Rule 10 of thei 
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Civil P. C. inasmuch as there is no 
suit pending to be continued at tha 
instance of the assignee. A suit having 
abated, there is nothing for the assig- 
nee to continue. That is the precise 
scope of Rules 3, 4 and 10 of Order 22 
read conjointly. JI am fortified in my 
view by a Bench decision of the Cal- 
cutta High Court in the case of Kedar- 
hath Kanoria v. Khaitan Sons and Co, 
(AIR 1959 Cal 368) wherein Das Gupta, 
C.J. and  Bachawat, J., both, while 
dealing with this matter separately, 
have, if I may say so with utmost re- 
spect, laid down the correct principles 
of law in which view I find myself in 
complete concurrence, Their Lordships 
have said that an application under 
Order 22, Rule 10 of the Civil P. C. 
was not maintainable after the suit 
had .abated. A question was posed by 
Das Gupta, C. J. in para 38 at page 
873 in the following terms:— 

‘Is it possible however to give such 
permission to continue the suit under 
the provisions of Order XXII, Rule 10 
of the Civil P. C. even where the suit 
has abated?” 


The question thus posed has been re- 
plied in unmistakable terms in these 
words:— 


‘It seems to me a contradiction in 
terms to say that the person on whom 
the interest has devolved is given leave 
to continue the suit after the suit has 
ceased to exist. Something: which has 
ceased to exist cannot be allowed to 
continue and wide though the powers 
of the court be, and, should be, in the 
interests of justice I am unable to per- 
suade myself that a suit which has 
abated can be allowed to be continu- 
ed.” 

This clearly meets the contention put 
forth on behalf of the petitioner. 


5. Sufficiency of cause not having 
been accepted by the courts of fact for 
the purpose of setting aside abatement, 
there cannot be held to be any jur- 
isdictional error in the orders of the 
courts below in not substituting the 
petitioner in place of Narsingh Lal 
aforesaid after setting aside abatement. 
No interference in the orders purport- 
ed to have been passed under Order 232, 
` Rule 9 of the Civil P. C. is warranted. 
So far as the alternative stand of the 
petitioner with regard to the. case be- 
ing covered under O. 22, R. 10 of the 
Civil P. C. is concerned, for the rea- 
sons given above, that carries no merit. 

6. This application, accordingly, fails, 
and is dismissed, but, in the circum- 
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stances of the case, I shall make no 
order as to costs. > 


Application dismissed. 


AIR 1980 PATNA 73 
HARI LAL AGRAWAL, J. 


Rama Shankar Prasad and others, 
Appellants v. Sitaram Sah, Respondent. 

A. F. A. D. No. 34 of 1976, D/- 27-2- 
1979.* 

(A) Bihar Buildings (Lease, Rent & 
Eviction) Control Act (3 of 1947), Sec- 
tion 2 (£) Death of tenant after 
termination of tenancy — Tenant leaves 
behind heritable interest Legal 
representatives can prosecute appeal on 
his death, 


Under the definition in S. 2 (£) 
“tenant” includes “a person continuing 
in possession after the termination of 
the tenancy in his favour’. Therefore 
even if the tenant dies after the termi- 
nation of tenancy he leaves behind an 
estate heritable by his heirs and legal 
representatives, Consequently they have 
the right to prosecute the appeal on 
his death. AIR 1976 SC 2229, Foll; 
AIR 1972 SC 2526, Ref. (Para 6) 


(B) Civil P. C. (1908), ©. 22, R. 3 — 
Abatement of appeal — Death of ome 
of the appellants Three sons of 
deceased appellant already on record — 
Estate of the deceased fully represent- 
ed —- Some other heirs not impleaded 
~~ Appeal will mot abate unless such 
other heirs have independent or differ- 
ent case tham the heirs on record. AIR 


csssamanunadl 


— 


1967 SC 49; AIR 1971 SC 742; AIR 
1975 Pat 184 and AIR 1976 Pat 352, 
Rel. on, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2229 6 
AIR 1976 Pat 352 7 
AIR 1975 Pat 184 T7 
AIR 1972 SC 2526 § 
AIR 1971 SC 742 7 
AIR 1967 SC 49 7 
AIR 1965 SC 414 6 


Pradyumna Narain Singh, for Appel- 
lants; R. S. Chatterji and B, N. Gupta, 
for Respondent, 

JUDGMENT: -— This second appeal 
by the defendants arises out of a suit 
instituted by the  plaintiff-respondent. 
for their eviction from a room of a 
house situated in Gandhi Market in the 
Town of Sitamarhi. 





“Against decision of I. N. Pathak, 2nd 
Addl, Sub-Judge, Sitamarhi, D/- 
10-12-1975. ' 
EW/EW/C345/79/BBB/WNG 
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The plaintiff instituted the suit against 
the three appellants along with their 
father Ram Swarup Sah who was im- 
pleaded as defendant No. 4. The case 
of the plaintiff, as appears from the 
Statements made in the plaint, was that 
the defendant-appellant No, 1 took a 
room of the house in question for the 
purpose of carrying out a ready-made 
cloth business in the capacity of Mana- 
ger of the joint family. Eviction was 
sought on the ground of default in 
paying the monthly rentals, I am, how- 
ever, not concerned with the details of 
the grounds: of eviction as the question 
that falls for my determination is en- 
tirely different. 


2. Written statement was filed only 
by defendant No. 1 and no other defen- 
dant. appeared to contest the suit. 
Defendant No. 1 also did not controvert 
the above statement of the plaintiff 
regarding his representative capacity. 


3. The trial Court decreed the suit 
against all the defendants and passed 
a decree for eviction from the suit pre- 
mises and also for arrears of rent; the 
decree against the non-contesting defen- 
dants being ex parte. 


4. An appeal was preferred by all 
the four defendants in the Court of 
appeal below, During the pendency of 
the appeal, defendant No. 4 namely, 
the father of the present appellants, 
who was also appellant No. 4 in this 
Court, died on 23-7-1974 leaving be- 
hind three sons, namely, the present 
appellants, as well as four daughters. 
The appellants took no steps for substi- 
tution of their sisters but filed an ap- 
plication on 8-7-1975 stating therein 
“that the heirs of the deceased who 
are in possession of the estate and are 
representing the same are already on 
the record — his three sons who are 
appellants here. Hence it is necessary 
that the name of appellant No. 4 be ex- 
punged.” On these statements they 
prayed for expunging the name of ap- 
pellant No, 4 from the memorandum of 


appeal. A rejoinder was filed by the 
plaintiff-respondent to this petition 
stating therein that the said petition 


having been filed after the expiry of 
the period of limitation without taking 
any step for substituting all the heirs 
of the deceased appellant, the appeal 
had abated as a whole inasmuch as the 
estate of the deceased also devolved on 
his daughter. 


The Court of appeal below by its 
order dated 10-12-1975 took the view 
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that the appeal abated as a whole inas- 
much as the daughters of appellant 


- No. 4 had also interest and were neces- 


sary to be impleaded in the appeal. 
Accordingly, the defendants have filed 
this appeal. 


5. Learned counsel appearing in 
support of this appeal has raised two 
questions. His first contention was that 
after the determination of the tenancy 
by the plaintiff the defendants became 
statutory tenants and defendant No. 4 
after: his death did not leave any inter- 
est which could devolve or be inherited 
by his heirs. His second contention was 
that in any view of the matter, the 
estate of appellant No, 4 was being 
sufficiently represented by his three 
sons, and, therefore, the question of 
abatement did not arise and accordingly 
the Court of appeal below had commit- 
ted an apparent error of law in holding 
that the appeal abated as a whole, as 
the interest of appellant No, 4 was not 
fully represented by the remaining 
appellants on the record. 


6. The first contention is based upon 
a decision of the Supreme Court in the 
case of J. C. Chatterjee v. Sri Kishan 
Tandon (AIR 1972 SC 2526). That was 
case arising out of the provisions of 
the Rajasthan Premises (Control of 
Rent and Eviction) Act. In that case 
also, during the pendency of the 
second appeal in the High Court by the 
landlord, the tenant had died and on 
his death his widow and other heirs 
were substituted. When the appeal was 
taken up for hearing a contention was 
advanced on behalf of the landlord 
“that the deceased after the determina- 
tion of the tenancy was only a statu- 
tory tenant and under the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950, the protection granted by 


Section 13 ..........c000 is not available to 
the heirs of the tenant. As such 
even if it be held that the 
landlord had failed to prove the 
reasonable and bona fide requirement, 
which the appellant does not concede, 
the appellant is entitled to decree.” 


This contention was accepted and when 
the matter went to the Supreme Court 


it was observed that when B. N. 
Chatterjee (the original tenant) died 


“he was only a statutory tenant with 
a personal right to remain in posses- 
sion till eviction under the provisions 
of the Act and the heirs were incap- 
able of inheriting the estate or interest 
in the tenancy.” It was no doubt, held 
in this case that had the original 
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tenant died before the contractual 
tenancy had been terminated, then 
the heirs would have inherited the 
tenancy and the rent would have been 
payable by them. In this case the 
Bench was constituted of only two 
learned Judges of the Supreme Court. 
This stand was taken by the landlord 
to defeat the tenants appeal in an 
entirely different context. Nonetheless 
since the point was argued, it has to 
be answered. 


A similar question, however, again 
fell for consideration before the 
Supreme Court in the case of Damadi- 
lal v, Parashram (AIR 1976 SC 2229). 
This time the matter arose out of M. P. 
Accommodation Control Act. which was 


considered by a Bench consisting of 
three learned Judges of that Court. 
The case of J. C. Chatterjee and .an 


earlier case, namely, Anand Nivas Pri- 
vate Ltd. v. Anandji Kalyanji Pedhi 
(AIR 1965 SC 414) on which J. C. 
Chatterjee’s case was based, were con- 
sidered by the Supreme Court. In this 
ease the suit was instituted against 
two tenants who filed a second appeal 
in the Rajasthan High Court and during 
its pendency both of them died. The 
heirs of one of the appellants were 
substituted, but when a similar appli- 
cation was made for substitution of the 
heirs of the other appellant, the land- 
lord raised an objection that the appeal 
had abated as a consequence of the 
death of the defendants, as they were 
“merely statutory tenants and their 
right to resist ejectment on the basis of 
Madhya Pradesh Accommodation Con- 
trol Act was merely a personal right” 
which was not heritable and had 


“not devolved upon their heirs.” The 
High Court overruled the objection 
and allowed the substitution and on 


final hearing also allowed the appeal. 
The landlord then went to the Supreme 
Court and raised the same said ques- 
tion regarding the abatement: of the 
apoeal in the High Court, on the basis 
of two earlier decisions of that Court 
mentioned above. 


= The Supreme Court considered both 
the judgments at some length and 
observed that the term (‘statutory 
tenancy’ was borrowed from English 
. Rents Acts and Courts in this country 
have sometimes borrowed along with 
the expression certain notions regard- 
wing such tenancy from the decisions of 
the English Courts. Proceeding further, 


it eran ‘Ahoarvarl a 
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“We find it difficult to appreciate 
how in this country we can proceed 
on the basis that a tenant whose con- 
tractual tenancy has determined but 
who is protected against eviction by the 
statute, has no right of property but 
only a personal right to remain in oc- 
cupation, without ascertaining what his 
rights are under the statute, The 
concept of a statutory tenant 
having no estate or property in 
the premises which he occupies is 
derived from the provisions of the 
English Rents <Act......... Tenancy has its 
origin in contract. There is no dispute 
that a contractual tenant has an 
estate or property in the subject- 
matter of the tenancy, and heritability 
is an incident of the tenancy. It can- 
not be assumed, however, that with 
the determination of the tenancy the 
estate must necessarily disappear and 
the statute can only preserve his status 
of irremovability and not the estate he 
had in the premises in his occupation 


The definition of the word “tenant” 
in the M. P. Act was similar to that 
as in the Bihar Act, as there also 
‘tenant’ inter alia, was defined to in- 
clude “any person continuing in posses- 
sion after the termination of his ten- 
ancy whether before or after the com- 
mencement of this Act.” In that Act 
by express words a person against 
whom any order or decree for eviction 
had been made, has been excluded 
from the definition of ‘tenant but in 
the Bihar Act’ tenant has been defined 
to mean “any person by whom, or on 
whose account, rent is payable for a 
building and includes — (i) a person 
continuing in possession after the ter- 
mination of the tenancy in his favour, 


(ii)...... ee 

It was very clearly ruled by the 
Supreme Court in this case that 
the  predecessors~in-interest of the 


respondents had heritable interest im 
the premises and consequently the 
respondents had the right to prosecute 
the appeal in the High Court. 


of the 
Supreme 


above authoritative 
Court, the 


In view 
decision of the 


first contention advanced by the learn- / 


ed counsel for the appellants must be 
rejected and it be held that a tenant 
under the Bihar Act on his death 
leaves behind a heritable interest and 
so appellant No. 4 in the Court of 
appeal below, left behind him an estate 
which was heritable by his heirs and 
legal representatives. 
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q. The answer to the first question 


at once takes us ta the consideration 
of the second question, namely, the 
effect of the failure to substitute the 


daughters of deceased appellant No. 4 
(in the Court of appeal below) who 
admittedly were the legal represen- 
tatives of the deceased, 


I have deliberately stated the plain- 
tiffs case as set out in the plaint, keep- 
ing this question in my mind. The 
plaintiff had very clearly stated that it 
was defendant No. 1 who had taken the 
house on rent from the plaintiff in his 
capacity as Manager of the family for 
carrying out the family business, On 
the death of appellant No. 4 (in the 
lower Appellate Court) the remaining 
three appellants had said in their peti- 
tion that the estate of the deceased was 
represented by his three sons, namely, 
the appellants in this second appeal, 
who were in possession of his estate 
. and were already on the record. 


It has to be seen as to whether in 
view of these averments, ie., the aver- 
ment by the plaintiff himself in the 
plaint and the position taken by the 
appellants in the Court of appeal below 
regarding their representative charac~ 
ter to represent the entire estate of 
the deceased appellant, whether the 
absence of the daughters of the deceas~ 
ed would have any consequential bear- 
ing. In this regard a few cases have 
to be noticed. I shall refer to two 
Supreme Court cases, namely, Dolai 
Maliko v. Krushna Chandra Patnaik 
(AIR 1967 SC 49) and Mahabir Prasad 
v. Jage Ram (AIR 1971 SC 742) and 
two cases of this Court viz, Harbans 
Singh v. Rajpaltan Singh (AIR 1975 
Pat 184) and Bishnudeo Rai v. Chan- 
drawati Kuer (AIR 1976 Pat 352); judg- 
ments in both the Patna cases having 
keen delivered by myself. 


The first case of the Supreme Court 
was under O. 22, R. 3 of the Civil P.C. 
and the second case was under O. 22, 
R. 4 of the Code. In the first case one 
of the appellants was dead and some of 
his heirs applied for bringing them- 
selves on record as his legal represen- 
tatives. When an objection was taken 
regarding the absence of the other 
heirs and legal representatives, and on 
that ground an argument that the ap- 
peal had abated, was pressed, it was 
observed by the Supreme Court that 
unless there was fraud or collusion or 
their were other circumstances which 
indicated that there has not been a 
fair or real trial or that against the 
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heirs there was a special case which 
was not and could not be tried in the 
proceeding, there was no reason why 
the heirs who had applied for being 
brought on the record, could not be al- 
lowed to represent the entire estate, 
including the heirs not brought on 
record. 

In the second case of the Supreme 
Court, one of the legal representatives 
of the deceased respondents was al- 
ready on record and no step for substi- 
tution of the other heirs was taken. 
When an objection was taken, it was 
held that where in a proceeding a 
party dies and one of the legal repre- 
sentatives is already on the record in 
another capacity, it was only necessary 
that he should be described by an ap- 
propriate application made in that be- 
half that he is also on the record as 
an heir and legal representative. It was 
further made clear that even if there 
are other heirs and legal represen- 
tatives and no application for implead- 
ing them is made within the period of 
limitation prescribed by the Limitation 
Act, the proceeding will not abate. 


In Harbans Singh’s case one of the 
respondents had died and his son who 
was one of the legal representatives 
was already on record in his own right. 
In the other case, namely, in Bishnudeo 
Rai’s case, one of the respondents had 
died while the matter was pending in 
the Court of appeal below. Two of her 
sons were already on the record, but 
no step for substitution was taken for 
the remaining heirs. In both the above 
cases, I held that the appeals did - not 
abate and could = successfully proceed 
although steps for bringing the left out 
heirs were not taken, unless these heirs 
might have a different and independent 
case than that of the heirs on the re- 
cord, 


8. Applying the ratio of the above 
cases to the facts of the present case, 
it has got to be held that apart from 
the fact that defendant No. 1 (appel- 
lant No. 1) who was granted the ten- 
ancy, is already there on the record, 


and who alone contested the suit, the 
deceased not even having filed any 
written statement, the estate of the 


deceased is fully represented by the 
appellants, namely, all his sons on the 
record. Nothing has been shown to me 
that the daughters might have any in- 
dependent or different case than the 
heirs on the record, 

$. In accord with the view taken in 
the above decisions, I would hold that 
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the Court of appeal below has commit- 
ted an apparent error of law in dismis- 
sing the title appeal on the ground 
that it abated as a whole. I would ac- 


cordingly set aside the judgment and 
decree of the Court of appeal below 
allow this appeal and remand the 


matter back to that Court to -re-hear 
the appeal on its merits. In the cir- 
cumstances, however, I shall make no 
order as to costs. 

Appeal allowed. 


AIR 1980 PATNA 77 


B, P. JHA AND HARI LAL 
AGRAWAL, JJ. 

Mst. Dhanti Devi and others, Appel- 
lants v. Kartar Singh and another, 
Respondents. 

' A F. A. D. No. 562 of 1969, D/- 3-1- 

1979.* 

(A) Civil P. C. (1908), ©. 22, R. 3— 
Abatement of appeal by death of one 
of appellants — Suit against several 
defendants under ©. 21, R., 63 for 
declaration of title te the extent of 
plaintiffs share in disputed property — 
Plaintiff and deceased appellant (defen- 
dant) co-purchasers but that appellant 
claiming tithe adverse to plaintif — 
Finding declaring title of the co-pur- 
chasers is binding on heirs of deceased 
appellant — Upsetting such finding im 
the absence of those heirs will give 
rise to two conflicting decrees — Plain- 
tiff’s suit is not merely declaratory — 
©. 21, R. 63 unlike O. 21, R. 58 does 
mot restrict nature or scope of suit and 
is concerned both with possession and 
title — Thus whole appeal will abate 
im the absence of substitution of heirs 
of deceased appellant. AIR 1962 SC 89, 
Applied. (O. 21, Rr. 58 and 63). 

(Para 10) 


(B) Evidence Act (1872), S. 115 — 


Estoppel — Property purchased im 
names of two partners and their two 
brothers — Another purchase in names 


of those two brothers only — By arbi- 
tration in suit for dissolution of firm 
and accounts both properties treated 
as assets of firm and allotted tq one 
of partners -—- No estoppel against ome 
of those brothers claiming share im 
those properties. 


Estoppel is based on equity and good 
conscience and under S. 115 it is a rule 


*From decision of C. M. Prasad, Addl. 


Dist. Judge, Singhbhum, D/- 30-6- 
1969. 
GW/IW/D649/79/JRM 
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if the act ox omission in question is 
intentional. Estoppel always is ques- 
tion of fact and is a rule of civil ac- 
tion. For estoppel by silence there 
must be by law a duty to speak for 
the person concerned and he must be 
shown to be aware of the transaction. 
There can be no general rule for its 
application but it certainly will apply 
where a party by fairness and good 
conscience should have made known 
his rights. (Paras 11 and 12) 


When a property purchased in the 


mames of two partners and their two 
brothers and another property pur- 
chased in the names of those brothers 


only, are allotted to one of the part- 
ners in arbitration in his suit for dis- 
solution of the firm and accounts 
treating those. properties as assets of 
the firm, estoppel cannot apply against 
one of those brothers in hbis suit 
claiming share in those properties, on 
the ground of his silence during that 
allotment. That brother was not a 
party to the suit for accounts or to the 


arbitration. He had no interest in 
those proceedings, He cannot be re- 
sponsible for the allotment made in 


his absence. His brother’s (one of the 
two partners) presence in his title suit 
is no bar to his claim. Estoppel must 
be clear, unambiguous and certain and 


it will not apply when both parties 
are acquainted with true facts. The 
partner to whom allotment was made 


as partner must be deemed to be fully 
acquainted with true facts according to 
which the properties were not of the 
firm. If that partner got them deliber- 
ately allotted to himself he cannot 
rely on that plaintiff-brother to give 
up his claim. Thus no estoppel will 
apply against him, AIR 1966 SC 275, 


Relied on. (Paras 11 and 12) 
Cases Referred: Chronological Paras 
AIR 1966 SC 275 12 
AIR 1962 SC 89 10 


S. C. Ghosh and Amarjit Singh, for 
Appellants; K. D. Chatterjee, Aftab 
Alam and Sukumar Sinha, for Respon- 
dents. 


HARI LAL AGRAWAL, J.: — This 
second appeal arises out of a suit filed 
by the plaintiff-respondent No. 1 under 
the provisions of O. 21, R. 63 of the 
Civil P. C. 

2. The relevant facts giving rise to 
this appeal are as follows: 

In the year 1936 Dewan Singh (since 
deceased) and Gurbux Singh, defen- 
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dant No. 2, started a business in co- 
partnership in the name and style of 
M/s. Vishwakarma Furniture Works. 
Both of them came from different 
families. The plaintiff Kartar Singh is 
the prother of Gurbux Singh and the 
appellant Dhanti Devi (defendant No. 1) 
is the widow of Dewan Singh. The 
plaintiff also impleaded his brother Gur- 
bux Singh as defendant No. 2 and Bir 
Singh, a brother of Dewan Singh as 
defendant No. 3. The two daughters of 
Dewan Singh were also made defen- 
dants Nos, 4 and 5. 


By a sale deed dated 11-1-1946 
{Ext. 3) some landed properties apper- 
taining to holding Nos. 390, 434 and 609 
bearing Plot No. 1427 in Mauza Jug- 
salai, fully described in Sch. A to the 
plaint were purchased jointly in the 
names of Kartar Singh, Gurbux Singh, 
Bir Singh and Dewan Singh. Later on, 
by another sale deed dated 29-2-1956 
(Ext. 3-a), another property appertain- 
ing to Plot No. 1427 bearing holding 
No. 608 in Mauza Jugsalai was pur- 
chased in the names of Kartar Singh 
and Bir Singh. 


On the death of Dewan Singh the 
partnership was reconstituted on 15-7- 
1961 between Gurbux Singh and Dhanti 
Devi, but soon thereafter, ie, on 18-4- 
1962. Dhanti Devi instituted a title 
suit in the Court of the Subordinate 
Judge at Jamshedpur for dissolution of 
the firm and accounts of M/s. Vishwa- 
karma Furniture Works. The dispute 
was referred to an Arbitrator who 
gave an award in the matter, It ap- 
pears that the Arbitrator not only dis- 
solved the firm and struck the accounts 
between the erstwhile partners, but 
also purported to distribute the assets 
of the firm between the two partners, 
namely, defendants Nos. 1 and 2. The 
Arbitrator allotted the Vishwakarma 
Furniture Works, a building and cash 
of Rs. 1,28,433.51 to Gurbux Singh 
and the structure Schedules A and B 
lands and a cash of Rs. 88,304.87 to 
Dhanti Devi, the appellant. 


The above award was made a rule 
of the Court and decree was passed jn 
terms thereof. It may be mentioned 
that the properties covered by Sche- 
dules A and B lands were allotted to 
the share of Dhanti Devi treating them 
as the assets of the firm. Dhanti Devi 
thereafter filed Execution Case No, 60 
of 1965 seeking delivery of possession 
in terms of the decree aforesaid in 
respect of the lands. 


Dhanti Devi v, Kartar Singh 


A L R. 


3. The case of the plaintiff is that 
he was not aware of the above pro- 
ceedings inasmuch as he was not at all 
interested in the business of the firm, 
but when the execution proceeding was 
started and he became aware of the 
efforts of Dhanti Devi to take delivery 
of possession over the entire Schedules 
A and B lands in which he had share 
to the extent of 1/4th in Sch. A lands 
and 1/2 in Sch. 2 lands, in terms- of 
sale deeds mentioned above, he filed 
an application under O. 21, R. 58 of 
the Code, 

The Executing Court, however, by 
its order dated 28-5-1966 rejected the 
claim of the plaintiff who accordingly 
instituted the present suit. The plain- 
tiff pleaded that the properties in suit 
were not the partnership properties 
and that he was in exclusive possession 
of his share therein in his own rights 
and, therefore, the same could not be 
allotted to defendant No. 1, treating 
them as the assets of the firm, He ac- 
cordingly prayed for a declaration that 
defendant No. 1 was not entitled to 
take delivery of possession over the 
properties to the extent of his share 
in execution of the decree, ie, 1/4 in 
Sch. A lands and 1/2 share in Sch. B 
lands. He also sought for a permanent 
injunction restraining the said defen- 
dant from taking delivery of possession 
over the aforesaid property. 


4. A joint written statement was 
filed on behalf of defendants Nos. 1, 3, 


4 and 5, ie, all the members of the 
family of Dewan Singh, and their 
defence in essence was that the suit 
properties exclusively belonged. to 


the firm and were purchased with the 
money of the firm, the plaintiff and 
defendant No. 3 Bir Singh being merely 
name-:enders. Tt was similarly alleged 


that the structures standing on the 
aforesaid properties were constructed 
with the fund of the firm and the 


plaintiff and defendant No. 3 have or 
had no share in the said properties, 
nor they were in possession of the 
same. The defendant No, 2 did not ap- 
pear in the suit. 


5. The plaintiff succeeded in both 
the Courts below and they concurrent- 
ly recorded findings of facts in favour 
of the plaintiff to the effect that the 
purchesers of Schedules A and B lands 
were their real owners and the plain- . 
tiff and defendant No. 3 were not 
merely name lenders; in other words, 
the purchases made by the two sale 
deeds were not benami transactions. 
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The above finding was recorded on 
considering the report of the Pleader 
Commissioner and the question of pay- 
ment of consideration, possession and 
motive besides other ingredients of a 
benami transaction. 


On the aforesaid finding the trial 
Court had decreed the suit of the 
plaintiff-respondent as against all the 
contesting defendants and ex parte 


against defendant No. 2, and held that 
the plaintiff had 1/4th share in Sch. A 
lands and 1/2 share in Sch. B lands 
and that defendant No. 1 was not enti- 
tled to take delivery of possession 
over the same in execution of the 
decree. 


6. Apparently the finding recorded 
by the ultimate Court of fact is con- 
clusive and binding on this Court in 
second appeal, but Mr. S. C. Ghosh, 
appearing for the appellants, strenuous- 
ly endeavoured to make out a question 
of law for consideration of this Court, 
and’ that owas that the plaintiff was 
estopped in law from raising the above 
questions for consideration of the Court 
as he never objected to the allotment 
cf the lands to the share of defendant 
No. 1, the appellant, and maintained 
silence; the result of his silence has 
been that all the disputed properties 
were allotted to the share of the ap- 
pellant and, therefore, great prejudice 
was caused to the appellant. 


7. Long arguments were addressed 
by Mr. Ghosh on the above question 
and a series of decisions were cited, 
but now it would not be necessary to 
consider this question in all its details 
as an abatement has set in, in the ap- 
peal. I would, however, like to discuss 
the facts relating to abatement before 
I proceed on to briefly notice and an- 
swer the argument of Mr. Ghosh on 
the question of estoppel. 


8. It has already been seen that Bir 
Singh (defendant No. 3) one of the 
purchasers, in his joint written state- 
ment with the contesting defendants 
had pleaded that the purchases under 
the two sale deeds were by and on be- 
half of the firm and not by him and 
the plaintiff as such. The above plea 
has been negatived by the Courts be- 
low and in this Court Bir Singh was 
appellant No. 2. He, however, died on 
18-5-1975 leaving behind two sons and 
two daughters, but no step for substi- 
tution was taken by the appellants 
until 18-8-1976. 

In the petition for substitution after 
setting aside the abatement, it has 
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been stated that appellant No. 1 
living at Jullundur 
and was not aware of the death of 
Bir Singh earlier, until she came to 
Jamshedpur only a week before and 
learnt of the death, and also that she 
did not know that no step had _ been 
taken by the heirs for their substitu- 
tion, It was further stated that Bir 
Singh was not interested in the appeal 
and no relief was claimed against him 
and, therefore, his death would not 
render the appeal incompetent. None- 
theless, the appellants contended that 
in order to avoid any complication his 
heirs and legal representatives may be 
added. 


It may be mentioned that admittedly 
Bir Singh was the Attorney of the 
appellant and was holding a duly exe- 
cuted Power of Attorney from her so 
much so that it was he who had affirm- 
ed the written statement on behalf of 
all the defendants. 


In the counter-affidavit filed on be- 
half of respondent No. 1 it has been 
asserted that the appellants were 
living together and appellant No. 1 was 
fully aware of the death so much so 
that she was present in his Bhog cere- 
mony. The petition for substitution was 
taken up on 18-1-1978 and was ordered 
to be put up for consideration. along 
with the hearing of the appeal itself. 


9. Having examined the facts and: 
circumstances mentioned in the petition 
for substitution and the counter-affi- 
davit, it is not possible to hold that 
the appellants have succeeded in making 
out a case for condoning the delay in 
making the application for substitution 
and setting aside the abatement of the 
appeal against the heirs of appellant 
No. 2 Bir Singh, I would accordingly 
reject the petition for substitution. 


was 
“for some time” 


10. The question now arises as to 
whether the abatement of the appeal 
against the heirs of Bir Singh would 
render the entire appeal incompetent or 
the appeal can proceed even in their 
absence. Mr. Ghosh contended that in a 
suit instituted under O. 21, R. 63 of 
the Civil P. C., Bir Singh was not a 
necessary party as the only parties 
necessary to be impleaded, on the facts 
of this case, were the judgment-deb- 
tor and the decree-holder, He contend- 
ed that the suit of the plaintiff was 
declaratory in nature, filed on a decla- 
ratory court-fee and, therefore, no 
declaration of his title could be made 
on that amount of court-fee binding 
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on Bir Singh. In order to appreciate 
this contention, I may indicate the re- 
lief prayed for by the plaintiff. 

It has been seen that Bir Singh was 
a co-purchaser with the plaintiff in 
both the sale deeds. The plaintiff pray- 
ed for a “declaration of his title by 
virtue of the purchases aforesaid...... to 
the extent of his shares” in presence 
of Bir Singh as well who, as already 
seen, had set up an adverse title to the 
plaintiff. The Courts below have de- 
creed the plaintiffs suit against all the 


defendants. It cannot be disputed that 
the finding of the Courts below that 
the ostensible owners are the real 


owners of the property and not benami- 
dars for the firm, is a finding which 
would be operative and binding on the 
heirs of Bir Singh. The appellants seek 
reversal of that finding by this Court 
and to hold that the properties were 
purchased for and on behalf of the 
firm by the aforesaid purchasers. 


I am afraid, in the absence of the 
heirs of Bir Singh, it is not possible 
or this Court to upset the said finding 
as it would give rise to two conflicting 
decrees, I neither find any force in the 
contention of Mr. Ghosh that the 
ature of the plaintiffs suit could he 
only a declaratory one and Bir Singh 
as not a proper party to the same. 
Rule 63 of O. 21 of the Code does not 
contain any limitation as regards the 
ature of the suit to be filed and does 
not envisage any particular restriction 





























R. 58 is limited one 
and confined to the question of posses- 
sion only but a suit under R. 63 is 
concerned not only with possession but 
title also. No restriction igs imposed as 
egards the nature of a suit, though a 
defeated party is placed at a  disad- 
vantage as regards the period of limi- 
tation for filing the suit. The plaintiff 
in a suit under this rule is not pre- 
cluded from asking for other reliefs 
than a mere declaration of the right 
denied to him by the executing Court. 
I would accordingly hold that the find- 
ines of facts arrived at by the Courts 
below cannot be varied or altered in 
he absence of the heirs of Bir Singh. 


The Supreme Court in the case of 
State of Punjab v. Nathu Ram (AIR 
1962 Sc 89) has held that one of the 
tests to determine as to whether on 
the death of a respondent the whole 
-appeal abates is, whether the success 
of the appeal may lead to the Court’s 
coming to a decision between the ap- 
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the deceased respondent, 

it would lead to the 
Courts passing a decree which 
had become final with respect 
to the same subject-matter be- 
tween the appellant and the 
deceased respondent. In my view, on 
the facts of this case, the failure of ‘the 
appellants to substitute the heirs would 
lead to the said situation and, there- 
fore, the whole appeal has become in- 
competent and it must fail on this ac- 
count alone. 


pellant and 
and, therefore, 


Mi. As already said earlier, since the 
appeal was argued at a considerable 
length on the point of estoppel, I 
would also - record my view on that 
question but very briefly, although it 
is Mot necessary in view of my finding 
on the question of abatement. 


The rule of estoppel is based on 
equity and good conscience and is treat- 
ed as a rule of evidence and has been 
given a place in the Evidence Act 
under 5. 115. The rule of evidence 
under this section is a rule of estoppel 
by conduct as distinguished from an 
estoppel by record which constitutes 
res judicata. In order to constitute 
the bar of estoppel the act or omission 
of the person must be intentional. 
Estoppel always deals with questions 
of fact and is a rule of civil action. 
Mr. Ghosh wanted to. apply this prin- 
ciple against the plaintiff on the ground 
that when ‘Schedules A and B proper- 
ties were allotted to the share of ap- 
pellant No. 1, he did not object to the 
inclusion thereof and kept silent and 
by that omission and maintaining a 
complete silence, led defendant 1 to 
act upon the belief that Schedules A 
and B properties were the assets of 
the firm. 


12. With due deference to Mr. 
Ghosh, I have no doubt in my mind 
that this contention is entirely errone- 
ous and misconceived. The plaintiff 
was not a party to the suit much less| 
a person present during the arbitration 
proceedings going before the Arbitrator. 
The suit of defendant No. 1 was a suit 


for dissolution of partnership and ac- 
counts. The plaintiff admittedly had 
no interest in the same If the 
arbitrator, therefore, in the ab- 
sence of the plaintiff and with- 


out any representation on his part, 
allotted any property not belonging to 
the firm, then certainly the plaintiff 
cannot be responsible for that. Presence 
of Gurbux Singh, his brother. in that 
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title suif would nof in any way debar 
the plaintiff from claiming his own 
properties, It was neither contended 
‘before us that the presence of Gurbux 
Singh would in any way detract the 
plaintiff from asserting’ his right, 

It is well settled that the estoppel 
must’ be clear, unambiguous and cer- 
tain and that the principle of estoppel 
ould have no application when both 
arties are equally acquainted with 
true facts, Dhanti Devi who was 4 

















be fully acquainted with the true facts, 
and according to the finding of facts 
ow binding on her, the properties in 
suit were not the properties of the 
rm, If, therefore, she deliberately got 
the said properties allotted to her own 
hare, certainly she cannot fall on the 
laintiff to acquiesce in the said allot- 
ent and thereby give up his claim 
and right in the same, The plaintiff 
must be deemed to be wholly unaware 
as to what was happening in the arbi- 
tration proceedings and, for that mat- 


ter, in the suit - instituted by the 
plaintiff. 
In order to apply the principle of 
toppel by silence there must be a 


duty to speak and a person who is 
sought to be bound by that principle 
ust be shown to be aware of the 
ransaction, No general rule can be 
formulated as to when silence may 
perate as estoppel, but certainly it 
an apply only when a party fails to 
ake his rights known, where fairness 
and good conscience require that he 
should do so to protect the interest of 
thers, Where no duty is cast by law 
na person to speak and act, silence 
does not amount to estoppel. Nothing 
was shown to us to indicate that the 
plaintiff was aware of the proceedings 
of. the earlier suit and that he “stood 
by” in allotment of Schedules A and B 
properties to the share of defendant 
No. 1. It was held by the Supreme 
Court in Union of India v. Watkins 
Mayor & Co. (AIR 1966 SC 275) that 
mere silence was not acquiescence, . 


13. For the reasons discussed above, 
E would hold that the question of law 
urged by Mr. Ghosh has no substance 
and this. appeal has got no merit, The 
appeal is accordingly dismissed with 
costs. . ie de & ok 
|B. P. JHA, J.; = I agree, .. 

ee Appeal dismissed. 
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AIR 1980 PATNA 8i | 
S. SARWAR ALI AG. C. J. AND 
BRISHKETU SARAN SINHA, J, 


Ramakant Choudhary and others, ete 
Petitioners v, State of Bihar and others, 
Respondents, . 


Civil Writ Jur. Case Nos, 813 and 918 
of 1979, D/- 15-5-1979. 


(A) Bihar Panchayat Samities and 
Zila Parishads Act (6 of 1962), S. 5 (v) 
(d) (as amended by Ordinance 117 of 
1978) read with’ Annexures I and I 
under Ci. (d) — List of Backward classes 
and Backward minorities mentioned by 
State Govt. in the Annexures ~- Men- 
tion of castes therein — Proper way 
of describing citizens belonging to so- 
cially and educationally backward class 
— Does not mean that lists are pre- 
pared on the basis of castes only ‘and 
hence violative of Art. 15 of the Con- 
stitution — (Constitution of India Art. 
15). (Para 8) 

(B) Constitution of India, Art, 15 — 
Socially and educationally backward 
classes — List prepared by State Gov- 
ernment challenged —- Proof of actual 
discrimination necessary — State Govt. 
asserting preparation of list on basis 
of social and educational backwardness 
~— Onus lies on petitioner challenging 
the list to prove otherwise. (Para 9) 


(C) Bihar Panchayat Samities and 
Zila Parishads Act (6 of 1962), S. 5 (v) 
(d) (as amended by Ordinance 117 of 
1978) read with Annexures I and H 
under CI. (d) — Classification within a 
class — Permissible — Co-option of 
members to Panchayat Samiti — Quali- 
fication for co-option is that person 
must belong to backward class — 
List of Backward classes given in 
Annexures I and If to Section 5 (v) 
(d) — Co-option permitted only in re- 
spect of persons belonging to more 
backward classes mentioned in Annex- 
wre TI as against lesser backward 
classes mentioned in Annexure I — 
Such a classification within a class not 
Vioiative of Art. 15 of the Constitution 
»— (Constitution of India, Art. 15). 


n i (Para 12) 
Cases Referred: . Chronological Paras 


AIR 1976 SC 490:19%6 Lab IC 395 

9, 12 
AIR, 1975 SC 563 9 
_AIR 1972 SC 1375 7 
AIR 1971 SC LTT. 9 
- AIR 1969 SC 4 ot. 
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AIR 1968 SC 1012 l ¥ 
AIR 1968 SC 1379 9 
1952 SCR 284: AIR 19529 SC 75: 1952 

Cri LJ 510 13 


K. P. Verma and Ram Nandan Rai 
(in C. W. J. C. No. 813 of 1979) and 
P. S. Mishra, Bishwanath Pd. Sinha and 
Arun Kumar Singh No. 3 (in C.W.J.C. 
No. -918 of 1979), for Petitioners; K. D. 
Chatterjee (Advocate General), D. N. 
Singh (Standing Counsel No. 4) and 
U. K. Choudhary (Junior Counsel), 
for the State; Basudeo Prasad and 
Mrs. Renuka Sharma (for Nos. 2, 5, 6 
and 9); Rana Pratap Singh No. 2 and 
Sheojee Pd, (for No. 1) In C.W.J.C. No. 
813 of 1979 and N. Ahmad (Standing 
Counsel No. 2) and H. Anzar (Jr. Coun- 
sel), for the State and ‘Ras Bihari 
Singh (for No. 10) In C.W.J.C, No, 918 
of 1979, for Respondents, 


ORDER:— In both these writ appli- 
cations the constitutional validity of 
Section 5 (v) of the Panchayat Samiti 
and Zila Parishads Act, as amended by 
Ordinance 117 of 1978 is under chal- 
lenge. 


2. The petitioner in CWJC 918/79 
is the Mukhiya of Kharenda Gram Pan- 
chayat Raj within Bhagwanpur Block 
Panchayat Samiti in the district of 
Rohtas. On 23-2-1979 an election pro- 
gramme was published for the co-option 
of the members of the Panchayat 
Samiti. A number of persons filed nomi- 
nation papers for co-option. On 17-3-79 
an election was held and some of the 
candidates were chosen for co-option in 
respect of the various categories men- 
tioned in Section 5 (v) aforesaid. The 
petitioner challenges the Ordinance as 
already stated, At the time of admis- 
sion the election of Pramukh and Up- 
Pramukh which was to be held was not 
stayed but it was directed that the 
election result should not be announc- 
ed till the hearing of the stay matter. 
At the final hearing of the stay matter 
it was directed that the result shall 
not be announced until the disposal of 
the main writ application. 


3. There are five petitioners in 
C.W.J.C. 813 of 1979. Inthis writ appli- 
cation the election of Pramukh of Pan- 
chayat Samiti of Saraiya Block in the 
district of Muzaffarpur is under chal- 
lenge, 
option of members of the said block 
held on 3-3-1979 be declared ultra 
vires and unconstitutional.: In .this writ 
application also See. 5 of the Panchayat 
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It is also prayed that the co-. 
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amended by Ordinance 117 of 1978 has 
ater challenged as void and unconstitu- 
ional, 


4. Sri Prabha Shanker Mishra who 
appeared for the petitioner in C.W.J.C, 
No. 918/79, has contended that Section 
5 (v) is unconstitutional as it infring- 
ed right of the citizens guaranteed 
under Article 15 of the Constitution. 
It would first be appropriate to read 
Section 5 (v) as amended: 

“The following persons shall be co- 
opted in the prescribed manner by the 
members mentioned in clause (1). 

XXX XXX XXX 

(d) One person residing in the Block 
from each of the following categories, 
if such persons are not members:— 

(i) Backward class (Annexure~1y 

(ii) Backward minorities” 

Backward class Annexure-I has been 
defined to mean those backward classes 
whose names are included in the list 
of backward class Annexure-1 for the 
time being in force as maintained by 
the State Government of Bihar in the 
Welfare Department. “Backward mino- 
rities” has been defined to mean “those 
castes of Muslims/Christian and other 
religious minorities whose names are 
included in the list of backward caste 
(Annexure-I and Annexure-II) for the 
time being in force as maintained by 
the State Government of Bihar in the 
Welfare Department, 


5. The contention of the learned 
counsel for the petitioner is that An- 
nexures-[ and II, as noticed above, are 
based solely on. caste and none of the 
considerations or criteria for determin- 
ing social and educational backwardness 
were taken into account in drawing up 
the lists (which are Annexures 4 and 5 
to the writ application). It was further 
contended that the onus was on the 
State Government to establish that the 
list aforesaid was drawn on the basis 
of social and educational backwardness. 
This onus has not been discharged. 
Consequently, the provisions aforesaid 
have to be declared unconstitutional, 

6. Article 15 of the Constitution 
prohibits discrimination on the grounds 
only of religion, race, caste, sex or 
place of birth or any of them. Article 
15 (1), and (4) are as follows:— 


“15 (1) The State shall not discri- 
minate against any citizen on grounds 
only of religion, race, caste, sex, place 
of birth or any of them. 

XXX XXX XXX 

(4) Nothing in 


this Article or im 


1980 
from making any special provision for 
the advancement of any socially and 
educationally backard classes of citi- 
zens or for the Scheduled Castes and 
the Scheduled Tribes,” 


7. It is, therefore, not in dispute that 
there cannot be a classification only on 
the basis of caste. This was not even 
challenged by the State. But what was 
contended was that the caste may be a 
convenient way of describing socially 
and educationally backward class of 
citizens, Reference in this connection 
was made to the decision of the Sup- 
reme Court in P. Rajendra v. State of 
Madras (AIR 1968 SC 1012). In this 
ease Shelat J. observed:— 


“Therefore, reservation in favour of 
certain castes based only on caste con- 
siderations violates Art. 15 (1), which 
prohibits discrimination on the ground 
of caste only. Now if the reservation in 
question had been based only on caste 
and had not taken into account the 
social and educational backwardness of 
the caste in question, it would be viola- 
tive of Article 15 (1). But it must not 
be forgotten that a caste is also a class 
of citizens and if the caste as a whole 
is socially and educationally backward 
reservation can be made in favour of 
such a caste on the ground that it is a 
socially and educationally backward 
class of citizens within the meaning of 
Article 15 (4).” 

In State of Andh Pra 
Balaram (AIR 1972 SC 1375), 
lingam, J. said:-— 

“But one thing is clear that if an 

entire caste is, as a fact, found to be 
socially and educationally backward, 
their inclusion in the list of Backward 
Classes by their caste name is not vio- 
fative of Art. 15 (4).” 
Reference may also be made to the 
decision in Triloki Nath Toka v. State 
of J.&K. (AIR 1969 SC 1) where it 
was observed as follows :— 

"The members of an entire caste or 
community may in the social, eco- 
nomic and educational scale of values 
at a given time be backward and may 
on that account be treated as a back- 
ward class, but that is not because 
they are members of a caste or com- 
munity, but because they form a 
elass.” 


8. These decisions make it clear that 
if the classifications are based only on 
he basis of caste that is not constitu- 
tionally permissible, but if a caste is 
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would be a convenient and proper way 
of describing the class of citizens which 
is backward by identifying it by its 
caste name, and the class so described 
shall be entitled to the constitutional 


‘ protection under Art. 15 (4). In the in- 


stant case the assertion of the peti- 
tioner that the classification was on 
the basis of caste only has been denied 
in the counter affidavit that has been 
filed by the State. It has been stated 
in para § that the two Annexures are 
not on consideration of caste, but the 
basis was “caste-cum-social and educa- 
tional backwardness”, This is a clumsy 
way of saying that the basis jis social 


and educationally backward, but the 
convenient way of describing the so- 
cially and educationally backward 


classes is by the name of the caste. It 
is further stated that the list of such 
backward class of citizens had been pre- 


pared in the Welfare Department about 
20 years back and the same is being 
acted upon. In our view, there is, thus, 
a clear and express denial that the 
basis on which the lists in questions 
were drawn was not caste only. It was 
incumbent, in our view, on the peti- 
tioner to place materials to show that 
the assertion was not correct. This we 
are observing on the assumption that 
the onus to establish discrimination is 
on the petitioner. It would, therefore, 
be necessary to examine the argument 
of the learned counsel for the peti- 
tioner that the onus was on the State 
and not on the petitioner to show that 
the list that was prepared was of so- 
cially and educationally backward 
classes of citizens. 


9. Learned counsel for the petitioner 
placed reliance on the decision in State 
of Andh Pra v. P. Sagar (AIR 1968 SC 
1379). This decision stated that clause 
(4) of Art. 15 is an exception of clause 
(1) (page 1382 para 6). Learned counsel 
further placed reliance on the decision 
in State of U. P. v.’ Pradip Tandon 


(AIR 1975 SC 563), where Ray, C. J. 
observed:-—~ 
“The onus of proof is on the State 


to establish that the reservations are 
for socially and educationally backward 
classes of citizens.” 
In State of Punjab v. Hira Lal (AIR 
1971 SC 1777), however, Hegde, J. in 
the concluding portion of judgment 
said: — 

“There was no material before the 
High Court and there is no material 
before us from which we can conclude 
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Art. 16 (1), Reservation of appointments | 


under Art. 16 (4) cannot be struck 
down on hypothetical grounds’ or on 
imaginary possibilities, He who assails 
the reservation under that Article must 
satisfactorily establish that there has 
been a violation of Art, 16 (1),” 

We do not think that there can be any 
distinction in relation to this aspect of 
the matter so far as Arts, 15 and i6 
are concerned, The question of onus, 
however, has been considered in detail 
inthe State of Kerala v. N, M. Thomas 
(AIR 1976 SC 490) which is a decision 
of seven Judges bench of the Supreme 
Court, Although this decision is in rela- 
tion to Art. 16 of the Constitution, as 
already indicated, there would be ne 
difference so far as this aspect of the 
matter is concerned whether the ques- 
tion arises with reference to Art, 16 
or Art, 15. One of the questions undet 
consideration in various judgments was 
whether Art, 16 (4) was an exception 
to Art, 16 (1), if it was. onus would be 
on the State to establish that reserva- 
tion was in conformity with the provi 
sion of the Constitution, Ray, CG, 5. 
observed:— 


“Article 16 (2) rules out some basis 
of. classification including race, caste, 
descent, place of birth ete. Art, 16 (4) 
clarifies and explains that classification 
‘on the basis of backwardness does not 
fall within Art. 16 (2) and is legitimate 
for the purpose of Art, 16 (1)”. 
Mathew, J. stated his views in these 
words: 

“I agree that Art, 16 (4) is capable 
of being interpreted as an exception fo 
Art, 16 (1) if the equality of opportu- 
nity visualised in Art. 16 (1) isa 
sterile one, geared to the concept of 
numerical equality which takes no ac- 
count of the social, economic, educa- 
tional background of the members of 
Scheduled Castes and Scheduled Tribes. 
If equality of opportunity guaranteed 
under Art. 16 (1) means effective mate- 
rial equality, then Art. 16 (4) is not 
an exception to Art. 16 (1). It is only 
an emphatic way of putting the ex- 
tent to which equality of opportunity 
could be carried viz. even up to the 
point of making reservation.” 
Dealing with the aspect of the onus 
Beg, J, held that it was for the re- 
spondent to discharge the burden by 
establishing constitutionally _unwarrant- 
ed discrimination against him, 

“Hig petition’ said that learned 
Fudge. “in my opinion, ought to have 


‘the assertion .of the State is wrong of 


: Ramakan?.v, States: pannia de. COV oan ALK 
had failed te. Gischarge the. mitia 
burden,” : , l 
Krishna Iyer, J}. was also clear that 


Art, 16 (4) was not an exception to 
Art. 16 (1) He said: 


“To my mind, this sub-article serves 
not as an exception but as an emphatic 
Statement, one mode of reconciling the 
claims of backward people and the op- 
portunity for free competition the fors 
ward sections are ordinarily entitled,” 
Fazal Ali, J. expressed himself thus:— 


“Thus clause (4) of Art. 16 deals ex- 
clusively with reservation and not other 
forms of classification which can be 
made under Art. 16 (1) itself. Since 
clause (4) is a special provision regard- 
ing reservation, it can safely be held 
that it overrides Art, 16 (1) to that 
extent and no reservation can be made 
under Art, 16 (1). It is true that there 
are some authorities of this Court that 
clause (4) is an exception to Art. 16 (1) 
but with due respect I am not. in a 
position to subscribe to this view for 
the reasons that I shall give hereafter,” 
It was only Khanna, J. who in 
Thomas’s case took a contrary view 
and observed :— 

“Clause (4) Art, 16 has, therefore, 
been construed as a proviso or excep- 
tion to Cl, (1) of that article”,” 


A review of the various opinions in 
Thomas’s case establishes, in our opi- 
nion, that Article 16 (4) cannot be 
treated to be an exception to Article 
t6 (1), In this view of the matter t 
initial onus was on the petitioner to 
establish that there has been.a discri- 
mination. The State affirmed that th 
preparation of Annexures-J and 2 was 
on the basis of social and educational 
backwardness. No material has been 
adduced in this case to ‘show tha 








that on the basis of the records avail- 
able in this case this assertion .should 
not be accepted. We are, therefore, «of 
the view that the petitioner has not 
been able to establish that Annexures-1 
and 2 which have been referred to in 
Section 5 (v) of the Ordinance have 
been prepared on the basis of caste 
only. We, however, like to observe that 
although we are holding that the 
petitioner has not been able to establish 
in this case that lists in question can- 
not be said to have been prepared on 
the basis of social and educational 
backwardness, it should nof. be under- 
stood that we are positively holding 
that all the classes or castes as men- 
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tional requirement, This'is not a' matter 
which is in issue in this case and we 
do not, therefore, put our seal of ap- 
proval on Annexure-1 or Annexure~d, 
This is a matter which, as indicated 
will have to be examined when it is 
properly raised in a case. It is, there~ 
fore, not possible to hold that there is 
any constitutional infirmity as suggest- 
ed on behalf of the petitioner in 
C.W.J.C, 918/79, 


1% In C.W.J.C, 813/79 two new ton- 
tentions have been raised. It has been 
contended that co-option is permitted 
only in respect of caste or classes men- 
tioned in Annexure-1, Although those 
mentioned in Annex.-II also belong te 
backward classes they have been de- 
prived of the benefit conferred on those 
mentioned in Annexure-I. Thus there 
is a classification among the backward 
classes which is not constitutionally 
permissible, The other contention is 
that whereas co-option of backward 
minorities from both Annexure-I and 
Annexure-II is permitted, so far as rest 
of the citizens are concerned, their co- 
option is confined to Annexure-I. 
too, it was claimed, was not constitu- 
tionally permissible. 


11. So far as the second contention 
is concerned, it has not been raised in 
the: main writ application. It has been 
raised by a supplementary affidavit that 
was sworn and filed on 7-4-1974. But 
before that date the  counter-affidavit 
had been sworn on behalf of the re- 


` spondents, although the actual filing in 


~ 


. the court was later. The petitioners did 


not make any attempt to have the alle- 
gation in the supplementary affidavit 
incorporated in the main application. In 
the circumstances it cannot be held that 
the respondents were called upon to 
answer the contention raised in the 
supplementary affidavit. The second 
contention cannot, therfore, be consi~ 
dered in this writ application, 


12. So far as the first contention is 
concerned, the case of the State is that 
Annexure-1 contains list of persons 
who were more backward than those 
contained in Annexure-II although both 
he lists consist of members of back- 


ard classes. During the course of 
argument reference was made to the 
report of Backward Class Commission 


headed by Shi Mungeri Lal which was 
constituted in the year 1971 and sub- 
mitted its report in the year 1976. This 
report has been, it was stated, accepted 
hy tha Parcannal Nenaritmeant af Cove 
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This - 


‘cap or disability, It would thus appe 


ernment of Bihar but: has not yet been. 


‘finally accepted by the Welfare Depart- 


ment, The reference was made to this 
report in order to justify that the list 
of backward class as drawn some 20 
years earlier, still continues to be 
Operative on the basis of circumstances 
prevailing at the time of the prepara- 
tion of the report. Be that as it may, 
it is not necessary to express my opi- 
nion in relation thereto. The mai 
thrust of the argument of the peti- 
tioners is that there cannot be a classi- 
fication within a class, If I can say so 
with respect the answer to this con 
tention is found in the observation of 
Mathew, J. in Thomas’s case, wherein 
it was stated:— 


“It is a mistake te assume a_ priori 
that there can be no classification with- 
in a class, say, the Lower Division 
Clerks, If there are intelligible dif- 
ferentia which separate a group within 
that class from the rest and that dif- 
ferentia have nexus with the object of 
classification, I see no objection to a 
further classification within the class,” 
The contention of the State is that 
Annexure-I contains a list of members 
who are more backward than those in 
Annexure-II, The reason for giving thel 
benefit of Annexure-I, it was contended] 
is that in ordinary course it was not 
expected that members of Annexure 
would be able to get elected through 
usual process, So far as those contain- 
ed in Annexure-II were concerned, 
they do not suffer from such a handi- 


















that there is a rational basis or intel- 
ligible differentia which -separates the 
members of backward class as contain- 
ed in Annexure-I from those contained 
in Annexure-IJ. This differentia’ ha 
a nexus with the object, namely, 
see that those, who are backward, 
get representation in local bodies, 
the circumstances, we are of the view 
that there is no legal infirmity on ac- 
count of the co-option being restricted 
to those backward classes who are 
mentioned in Annexure-I. Thus it is not 
possible to accept even the first con- 
tention raised on behalf of the peti- 
tioners, 


13. Learned Advocate General con- 
tended that since the impugned provi- 
sion was conferring a benefit or privi- 
lege on a certain class, it could not be 
contended that the petitioners have 
been discriminated against. The argu- 
ment is that where a privilege is con- 
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persons, there cannot be any complaint 
that those on whom the benefit has 
been conferred have been especially 
picked out, This argument, in our view, 
is unacceptable, Equal protection means 
the right to equal treatment in similar 
circumstances both in the privileges 
conferred and in the liabilities imposed 
by the law (State of West Bengal v. 
Anwar Ali Sarkar, 1952 SCR 284, at 
p. 320). Thus the extreme contention of 
the learned Advocate General cannot 
be accepted. 

14. In the result, these writ appli- 
cations are dismissed, but in the cir- 
cumstances, there will be no order as 
to costs, 

Petitions dismissed. 
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S. K. JHA AND M. P. VARMA, JJ. 
Chandra Shekhar Singh and others, 
Appellants v. Ramlakhan Singh and 
others, Respondents, 
. A. F. O. D. No. 32 of 1976, D/- 1-5- 
1979. 
(A) Civil P. C. (1908), O. 41, Rr. 25 
and 47 — Powers of Appellate Court 


— Conterminous with those of trial 
Court, 
© The powers of the Appellate Court 


ordinarily and generally are contermi- 
nous with those of the Court of first 
instance. Any relief or order, which 
could have been allowed or passed by 
the trial Court can also be allowed or 
passed by the Appellate “Court, with 
the powers of remand as contemplated 
by O. 41, R. 25 and O. 41, R. 47. 
Therefore in the case of abatement of 
suit Appellate Court’s power could not 
be said to be restricted to hold that the 
appeal has abated but the Appellate 
Court could also hold that the suit has 
abated. AIR 1973 SC 2451, Foll. 
(Para 7) 

(B) Bihar Consolidation of Holdings 
and Prevention of Fragmentation Act 
(22 of 1956), S. 4 (c) — Abatement of 
suit — Could be abated even at the 
stage of appeal. 

The language of S. 4 (ce) of the Act, 
expresses in unequivocal terms the 
intention of the legislature that from 
the date specified in the notification 
till the close of the consolidation ope~ 
ration every suit in respect of declara- 
tion of right or interest in any land 


soe EE oS eae AEE TE at Te ED 
*From decision of Md. Yunus Ansari, 
Sub-Judge Jehanabad, D/- 27-9-1975. 
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lying in the area or for declaration or 
adjudication of interest and right in 
regard to which can or ought to be 
taken under this Act shali stand abated. 
In such circumstances, when the sta- 
tute speaks of the suit, which is pend- 
ing to stand abated would clearly em- 
brace within its scope such an order 
being passed by an Appellate Court 
since the Appellate Court is entitled 
to pass such order as might have been 
legally passed by the trial Court. In the 
instant case the notification under S. 3 
of the Act having been issued and the 
proceeding under the Act commenced 
during the pendency of the suit, the 
intention of the legislature was clear 
that the suit stood abated as from the 
date specified in the notification till the 
close of the consolidation proceedings. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2451 T 
AIR 1966 SC 1423 8 
AIR 1963 SC 992 8 


L. S. Sinha and Ram Kumar Sharma, 
for Appellants; A. Bose and Sahjan 
Ali (for No. 1) and Birendra Singh (for 
No. 6), for Respondents. 


JUDGMENT: — This is an applica- 
tion under S. 4 (c) of the Bihar Con- 
solidation of Holdings and Prevention 
of Fragmentation Act, 1956 (Bihar Act 
No. 22 of 1956) (hereinafter referred to 
as ‘the Act’). The prayer made by the 
appellants who are some of the defen- 
dants in the action is to the effect thaf 
this appeal as well as the suit in res- 
pect of Sch. 1 properties should be 
held to have abated under the provi- 
sions of 5. 4 (c) of the Act, 


2. Admitted facts are these. The 
sole plaintiff, who is respondent No. 1, 
instituted Title Suit No. 262 of 1973 
On 18-1-1972 in the Court of learned 


Subordinate Judge, Jehanabad. The 
reliefs sought in the suit were for a 


declaration of title, recovery of posses- 
sion and mesne profits in respect of 
properties set out fully in Schs. 1 and 
2 of the plaint. Admittedly the suit 
was decreed in respect of Sch. 2 pro- 
perties on the basis of compromise with 
the consent of the parties concerned. 
The appellants were not concerned so 
far as Sch. 2 properties were concern- ` 
ed. The subject-matter of this appeal, 
therefore. does not embrace Sch. 2 pro- 
perties and so far as this appeal is 
concerned, we are not in seisin of the 
matter relating to Sch. 2 properties. 
The application under S. 4 (c) of the 
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considered to relate only to the pro- 
perties covered by. Sch. 1 to the plaint. 


3. As already stated earlier, the 
suit was instituted on 18-1-1972. During 
the pendency of the suit, admittedly 
again a notification under S. 3 of the 
Act was issued on 11-9-75 covering 
Sch. 1 properties, The suit has been 
decreed on 27-9-75, ie. while the pro~ 
ceedings under the Act had already 
commenced in respect of Sch. 1 proper- 
ties. It is in this background that 
while pressing the application under 
S. 4 (c) of the Act learned counsel for 
the appellants Mr. Lakshman Saran 
Sinha makes a prayer that this Court 
should hold that the suit itself in rela- 
tion to Sch. I properties has abated 
under the provisions of S. 4 (c) of the 
Act, ; 


4. The relevant portion of S. 4 (c) 
of the Act reads as follows: 


“Every proceeding for the correction 
of records and every suit and proceed- 
ings in respect of declaration of rights 
or interest in any land lying in the 
area or for declaration or adjudication 
of any other right in regard to which 
proceedings can or ought to be taken 
under this Act, pending before any 
Court or authority whether of the first 
instance or of appeal, reference or revi- 
sion, shall, on an order being passed 
in that behalf by the Court or autho- 
rity before whom such suit or proceed- 
ing is pending stand abated.” 


5. This is followed by quite a num- 
ber of provisos, with which we are not 


- concerned. It is evident that the suit 


* 


being one for declaration of title, reco- 
very of possession and mesne profits in 
respect of Sch, 1 properties the provi- 
sion of S. 4 (c) of the Act is attracted 
since admittedly during the pendency 
of the suit there was commencement 
of consolidation proceedings by issuance 
of notice under S. 3 of the Act, 


6. Learned counsel for the plaintiff- 
respondent No. 1 very vehemently 
urged that the suit cannot be held to 
have abated because there is no suit 
which can be said to be pending today. 
The argument of the learned counsel 
for respondent No. 1 is that once a 
suit is decided and the decree passed 
when the suit is the subject-matter of 
appeal the Appellate Court cannot hold 
that the suit has abated in view of 
S. 4 (c) of the Act, because there can- 
not be said to be a suit, which is 
pending on the date when the, Appellate 
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7. It was further urged by the 


learned counsel that the decree which 
has now become executable cannot be 
held to have abated. This submission 
is again based upon a greater fallacy, 
for if the decree were to be put in 
execution it cannot be held to be 
executable in view of the fact that the 
express language of the statute is tha‘ 
every proceeding in respect of declara- 
tion of right etc. shall stand abated 
ae there can be no manner of doubt 

at 


“proceedings” also covers “execu- 
tion proceedings.” It is well settled 
authority that the appeal is only a 


continuation of the hearing of the suit 
apart from the well established prin- 
ciple of the appeal being continuation 
of the suit. If any authority is to be 
noted, one such decision of the 
Supreme Court will suffice for the pur- 
pose. Such a decision is that reported 
in AIR 1973 SC 2451 (Gorakh Nath v. 
H. N. Singh) wherein the Supreme 
Court was seized with a matter arising 
out of the U. P. Consolidation of Hold- 
ings Act (5 of 1954) and in appeal it- 
self, it was held by the Supreme 
Court accepting the preliminary objec- 
tion of the defendants-respondents that 
the suit had abated. In principle we do 
not see why any exception be taken to 
this. The powers of the Appellate 
Court ordinarily and generally and this 
is no exceptional case are conterminous 
with those of the Court of first instance. 
Any relief or order, which could have 
been allowed or passed by the trial 
Court can also be allowed or passed by 
the Appellate Court, with the powers 
of remand as contemplated by O. 41, 
R. 25 and O. 41, R. 47 and so on 
apart. There is, thus, no force in the 
contention of the plaintiff-respondent 
No. 1 that all that this Court can hold 
is that this appeal has abated and not 
that the suit has abated in respect of 
subject-matter of this appeal also, 


8. Learned counsel for the plaintiff- 
respondent No. 1 placed reliance on 
two decisions of the Supreme Court 
reported in AIR 1963 SC 992 (Venkata 
Reddy v. Pethi Reddy) and AIR 1966 
SC 1423 (Dayawati v. Indrajit). Both 
these cases, in our view, instead of 
being in favour of  plaintiff-respondent 
No. 1 are against his contention. In the 
case of Venkata Reddy (supra) the 
Supreme Court was considering the 
term “final decision” under proviso (I) 
to S. 28-A of the Provincial Insolvency 
Act, 1920 as amended in 1948 and it 
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preliminary decree for partition -was 
final decision within the meaning of 
the provisions, In that context the 
Supreme Court held that in suits 
which contemplate making of two 
decrees a preliminary decree and a 
final decree, the decree which would be 
executable would be the final decree, 
But the finality of the decree or deci- 
sion does not necessarily depend upon 
its being executable. The Legislature 
fn its wisdom had thought that suits of 
certain types should be decided in 
stages and though the suit in such 
cases can be regarded as fully and 
completely decided only when final 
decree is made the decision of the 
Court arrived at the earlier stage also 
has a finality attached to it. We do not 
see why this principle can be broughé 
in aid of the submission of the learned 
counsel for respondent No, 1. The in~ 
stant case is not one in which the 
Legislature has contemplated the decree 
being passed in two stages. The suit is 
one for declaration of title, recovery of 
possession and realization of mesne 
profits, simpliciter, There is no ques- 
tion of finality of the decree of the 
trial Court in a suit like the instant 


one. The decision of the Supreme 
Court in the case of Dayavati (supra) 
is rather contrary to what has been 


submitted by the Iearned counsel for 
the respondent No, T 
‘the Supreme Court has held that if a 
statute speaks in language, which ex- 
pressly or by clear intendment, takes in 
even pending matters, the Court of 
trial as well as the Court of appeal 
must have regard fo an infention so 
expressed and the Court of appeal may 
give effect to such a law even after the 
judgment of the Court of first instance. 
The language of 8.4 (c) of the Act, as 
e have noticed earlier expresses in 
unequivocal terms the intention of the 
egislature that from the date specified 
in the notification fill the close of the 
onsolidation operation every suif in 
pect of declaration of right or inter- 
st in any land lying in the area or 
for declaration or adjudication of inter- 
est and right in fegard to which can 
r ought to be taken under this Act 
hall stand abated. In such circum- 
ances, when the sfafute speaks of the 


uit, which is pending to stand abated 
clearly. embraces .within ifs scope such 
order being passed. by an Appellate 

















: ready stated earlier, is’ entitled to pass 


in that case 


‘ourt since the Appellate Court as al~- 


A:T B. 


passed by the trial Court, ‘The notifica- 
tion’ under S. 3 of the Act admittedly 
having been issued and the proceeding 
under the Act commenced during the 
pendency of the suit the intention of 
the legislature was clear that the _ suit 
stood abated as from the date specified 
in the notification till the close of the 
consolidation proceedings, 


It is no one’s case here that the 
Consolidation operation has come to &a 
close. The learned counsel for the 
plaintiff-respondent No, 1 also invited 
our attention to the fact that as in 


the case of Sch, 2 properties, so also 
in the case of Sch. 1 properties, the 
matter has been decided according to 
the terms of compromise between the 


parties. We have stated at the outsed 
that so far as Sch, 2 properties ara 
concerned ail the interested parties 
thereto have entered into a compromisa 
resulting in a compromise decree. Tha® 
compromise decree is not a subject- 
matter of appeal in this Court. As fo 
whether in such circumstances the suif 
in respect of which property is covered 
by Sch. 2 can be said to have abated or 
not is wholly academic for us. In so 
far as Sch. 1 properties which are the 
subject-matter of this appeal are con 
cerned, suffice if to say that defendants 
appellants are challenging the legality 
and validity of the decree It is not tha 
case of the plaintiff-respondent No. g 
that this appeal is not maintainable, 
The matter may have been a little dif- 
ferent if this appeal were held fo bs 
not maintainable. In that event it is 


“ha 


a 


doubtful as to whether the Appellate ` 


Court would apply this power exercis- 
able by the frial Court. But admittedly 
the present appeal is maintainable and 
there is nothing in Iaw, either generaf 
or special precluding the exercise of 
appellate power by. this Court taking 
into consideration the statutory. provi« 
sions which the Court below was ens 
Joined ‘to take notice of, 


9. For the aforesaid reasons we ara 
constrained to hold that this appeal as 
also the suit, out of which this appeal 
arises in so far as Sch I lands ara 


concerned, stands abated till the clos@, 


of the Consolidation operation, order 


accordingly. 
) Order accordingly, 
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LALIT MOHAN SHARMA, @, - 
Bibi Tahzibunnisa, Appellant v. Dr. 
Syed Azizur Rahman, Respondent, ` 
A, F. A, D, No, 630 of 1976, D/- 28-3- 
1979. 


(A) Evidence Act (1872), Sections 35 


and 114, lus. (d) — Survey records — 
Fard abpashi — Entries in — Evidentiary 
value — Presumption as to ~— Rebuttal 


"m= Onus. 


Though the Fard Abpashi: does not 
create right of irrigation only records 
such rights the presumption of correct- 
ness arising out of it does not refer only 
to the point of time when it is prepared, 
The presumption as to continuity of state 
of facts existing at the time of preparation 
only weakens by the passage of time, The 
records are prepared for future use by 
parties whose rights have been recorded 
therein and if a person challenges the 
same as having been prepared incorrect- 
ly, the burden lies on him to prove it. 

l (Para 1) 

(B) Civil P. C. (1908), Section 100 — 
Remand — Misappreciation of evidence 


by lower appellate Court —— Plaint as-- 


serting customary right of irrigation — 
Lower appellate Court failing to appre- 
ciate principles regarding such right 
could not consider evidence on record in 
correct background — Case remanded. 


(Para 8) 
© Civil P. C. (1908}, Section 100 —- 
Findings of fact — Based on misappre- 


ciation of oral and documentary . evi- 
dence on record — Not binding in second 


appeal, 
(Para 9) 
Cases Referred: Chronological Paras 


1966 BLJR 147: AIR 1966 SC 505 7 
AIR 1961 Pat 101 - = 8 
1937 Pat WN 158: 8 
AIR 1936 PC 83 : 1936 All LJ 480 6 
AIR 1930 PC 91:1930 AIL LJ 292 - 7 


. (1917) 2 Pat LJ 124: AIR 1916 Pat 
120 . 7 
(1878) 6 Ind App 33:ILR 4 Cal 633 
(PC) 8 


‘Mazhar Hussain; Raghid Ahsan and 


Ahsan Shahabuddin, for Appellant; Bal- 
bhadra Prasad Singh, S. S. Asghar Hus- 
sain, S. Shahabuddin and A, Salam, for 

Respondent, - 

JUDGMENT:— The plaintiff has 
filed the present appeal against the con- 
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current decision of the courts below 
dismissing her suit, She has claimed a 
decree for removal of certain obstruc- 
tions, described in the plaint as genras 
and shown in the sketch map attached 
thereto which have impeded the facility 
of irrigation she is entitled to. She has 
also asked for a direction for filling up 
certain openings made by the defendant 
in the Pinds bearing survey plot Nos, 235 
and 205 fully described in the plaint and 
for a consequent permanent injunction 
against the defendant, 


2 The case made out in the plaint is 
that certain lands about 12 acres in area 
in village Beladih, fully described in 
Schedule I of the plaint belong to . the 
plaintiff and have been irrigated with 
the water of a reservior, Gordhoi Ahar, 
bearing plot Nos, 401 and 403 to 406 of 
village Khap, The Ahar receives its 
water from another reservoir, Tikrahiya 
Ahar, bearing survey plot Nos, 235 to 
237 besides some other plots by cutting 
pind of the Ahar bearing plot No, 237/281, 
The plot Nos, 235 to 237 are recorded in 
the survey papers as Khajana Pani, 
that is, water reservoir and stored water 
extends on plot Nos, 238, 246 and 204 
and 244, also which form the bed of the 
Ahar, It is said that the defendant 
wrongfully put genras (obstructions) in 
such a way that water now cannot col- 
lect in Tekrahiya Ahar and he is attempt- 
ing to convert the Ahar into paddy field, 
Since the schedule I lands belonging to 
the plaintiff are entirely dependent ‘on 
this source of irrigation the plaintiff is 
suffering heavy loss. To achieve the 
same purpose, the defendant has also 
cut a portion of the pind of the Ahar 
which he is not entitled to do. The 
overt acts of the defendant have been 
explained in the plaint with réference to 
the map. 


3. The defendant filed a written stafe- 
ment challenging the plaintiff's claim 
and pleading that Gordhoi Ahar is an in- 
dependent storage of water depending on 
rain water and.Thartha water from the 
eastern and southern side and the’ sur- 
vey entry mentioning supply of water 
from Tikrahiya Ahar is erroneous, Slopa 
of the land is from south to north and 
flow of water as mentioned in the sur- 
vey records or in the plaint is not possi- 
The topography has been. explain- 
ed in paragraphs 8 and 9 of the written 
statement, The allegations made T 


- the defendant to obstruct sg flow . 


water have been denied, . i 
4. The trial court held that ‘the 


‘survey records, dealing with the. right of 
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Abpashi, was correctly prepared, but for 
more than 20 years before the institu- 
tion of the suit, the flow of water from 
Tekrahiya Ahar to Gordhoi Ahar is 
stopped and for that reason the suit had 
to be dismissed. On appeal, the learned 
Additional District Judge, although not 
agreeing with all the findings of the 
trial court, confirmed the decree and 
dismissed the appeal. 

5. Mr. Mazhar Hussain, appearing for 
the plaintiff-appellant, has challenged 
the decision of the lower appellate court 
on the ground that it has failed to raise 
the presumption of correctness of the 
Fard Abpashi which has vitiated its deci- 
sion. He has, also urged non-considera- 
tion of the vital materials by the lower 
appellate court, errors of record commit- 
ted by it and other legal infirmities in the 
impugned judgment. 

6. The relevant entries mentioned 
plot Nos. 235 to 237 as constituting Tikra- 
hiya Ahar and the fact that water from 
this Ahar is taken by cutting plot 
No, 237/381. The entry dealing with 
Gordhoi Ahar indicates that about 10 
acres of lands are irrigated therefrom. 
It is also mentioned in column 10 that 
water comes in this Ahar from plot 
No. 237. The learned Additional Dis- 
trict Judge has taken a view different 
from that of the trial court on the ques- 
tion of the correctness of the Fard Ab- 
pashi. He has held that the entry was 
not correctly made but in so doing he 
appears to have adopted an approach 
which cannot be approved. He has said 
that although “the entries in the survey 
record of rights should be presumed to 
be correct but the entries in the survey 
record of rights would at best go to show 
the existing state of things at the time 
when the survey record of rights were 
prepared, which in this case, was about 
the year 1916 ...... ” Mr. Hussain has 
taken serious exception to the manner in 
which the lower appellate court has dis- 
posed of the Fard Abpashi entries in 
favour of the plaintiff. Reliance has been 
placed on the decision in Ballabh Das v. 
Nur Mohammad, (AIR 1936 PC 83 at 
Page 88 first Col.). This decision, how- 
ever, does not appear to be quite in 
point. The document in question in that 
case was dealing with the settlement of 
lands in the city of Lucknow and the 
Subordinate Judge held the document, 
that is, khasra, as the instrument com- 
pleting or embodying the right. Inter- 
preting it, the Privy Council held it to 
be an instrument of title. 

7. Mr. Balabhadra Prasad Singh, 
appearing for the respondent, cited the 
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Mohammad Baksh (AIR 1930 PC 91) 
and Brij Behari Singh v. Sheo Sankar 
Jha (1917) 2 Pat LJ 124 (DB) to show 
that an entry in the record of rights nei- 
ther creates nor extinguishes rights and 
is a mere piece of evidence, rebuttable 
in nature. It is true that Fard Abpashi 
does not create right of irrigation, it 
only records such rights, but the main 
criticism against the judgment of the 
lower appellate court appears to be cor- 
rect. Jf it can be disposed of by saying 
that the presumption arising out of it 
refers to the point of time when it was 
prepared, it will in substance, complete- 
ly negative the presumption, rendering 
the preparation of the records a complete 


waste of energy. The records are pre- 


pared for future use by parties whose 
rights have been recorded therein and if 
a person challenges the same as having 
been prepared incorrectly, as has been 
done in the written statement of the pre- 
sent suit, the burden lies on him to prove 
it. The learned counsel for the parties also 
debated on the question whether a pre- 
sumption in favour of the continuity of 
a state of facts is permissible to be rais- 
ed or not. I would be content to refer 
to the decision of the Supreme Court in 
Ambika Prasad Thakur v. Ram Ekbal 
Rai (1966 BLJR 147) in which it was 
laid down that if a thing or state of 
things is shown to exist, an inference of 
its continuity within a reasonably pro- 
ximate time both forwards and back- 
wards may be drawn, although the pre- 
sumption of continuity weakens with the. 
passage of time, 


8. The learned counsel for the par- 
ties, especially Mr. Balbhadra Prasad 
Singh appearing for the respondent, have 
taken great pains in explaining the to- 
pography of the land of the two villages 
in question with reference to the maps 
on the record, the Fard Abpashi and 
other documentary evidence, and it ap- 
pears that the lower appellate court has 
not correctly appreciated them. The 
right asserted in the plaint is a custo- 
mary right, the nature of which has been 
dealt with in many cases of this Court. 
Mr. Justice Noor in the case of Maharaj 
Hajam v. Jirjodhan Prasad Singh (1937 
Pat WN 158) had emphasised the 
necessity of. the Court taking care to 
ascertain the precise meaning of the 
terms used in such cases. He took pains 
to describe the expressions Ahar, Pind, 
Pet etc. The distinction between the 
right to the water ofa river flowing in a 
natural channel and the right to water 
flowing through an artificial water course 
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case Rameshur Pershad Narain Singh 
v. Koonj Behari Pattuk ((1878) 6 Ind 
App 33) the Privy Council pointed out 
the distinction observing that the second 
category of right must rest on some 
grant or arrangement, either proved cr 
presumed from or with the owners of the 
land from which the water is artificially 
brought or on some other legal origin. In 
cases where there is evidence of 
long enjoyment of such a right, it 
has been held that it is the habit 
of a Court, so far as it lawfully 
can, to clothe fact with rights (See 
ATR 1961 Pat 101). The origin may be 
lost in antiquity, but it is not destroyed 
thereby. The court of appeal below has 
failed to appreciate these principles and, 
therefore, could not consider the evi- 


dence on the records in the correct back- 


ground. In fact, when this second appeal 
was taken up, the learned. counsel at- 
tempted to argue the case on the. basis 
of the principles dealing with the right 
of riparian owners with respect to natu- 
ral water channels. On the second day 
of the argument, correct. facts and rele- 
vant principles were appreciated. As it 
is not possible for me in this second ap- 
peal to reconsider the entire evidence, I 
am of the view that the matter should 
go back to the final court of facts on re- 
mand for dealing with the case again. 
$ Mr. Balabhadra Prasad Singh sug- 
gested that the findings recorded by the 
court below are those on facts and should 
not, therefore, be interfered with. For 
the reasons mentioned above, it is not 
possible to accept the suggestion. 
Besides, the consideration by the lower 
appellate court of the other evidence also 
does not appear to be in accordance with 
law. One of the main reasons on which 
the Court has rejected several plaintiff’s 
witnesses is that they stated about the 
slope of the land differently than the 
Commissioner’s report. Mr. Hussain has 
urged that what is mentioned in the 
Pleader Commissioner’s report should 
not have been assumed to be gospel 
truth, its probative value should have 
been examined before accepting it in or- 
der to judge the plaintiffs evidence. 
Apart from this aspect, the court below 
appears to have failed to appreciate en- 
tire topography of the area in question 
and the water course through which the 
water passes according to the case of the 
plaintiff. These are very important as- 
pects which must be kept in mind while 
deciding a suit like the present one and 
they can be readily collected in the pre- 
sent case by a reference to the maps of 
the two contiguous villages, the Fard- 
Abnashis and other relevant daciuments 
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exhibited in the suit. Having regard to 
the peculiar nature of this case, a me- 
chanical reference to the oral evidence 
on which reliance has been placed on be- 
half of the respondents before me cannot 
be held to be a consideration of the evi- 
dence in the eye of law. I am, there- 
fore, of the view that the case requires 
a fresh consideration by the court below. 

10. Before.I close, I would like to 
mention that when I put a pointed ques- 
tion to the counsel for the appellant to . 
describe the nature of the right claimed 
by the plaintiff, he could not do so in 
precise terms. He said that the right of 
irrigation mentioned in the plaint should 
be considered as a condition of the ten- 
ancy of the land belonging to the defen- 
dant, but added that it may be consider- 
ed as a customary right as described in 
many decisions of this Court dealing with 
the right of irrigation from Ahars. This 
would be a. question on which the par- 
ties in the court below will be permitted 
to advance arguments, 


11. For the reasons mentioned above, 
this appeal is allowed, the judgment and 
decree passed by the court of Appeal 
below are set aside and the case is re- 
manded to it for fresh consideration’ in 
accordance with law. Cost of this second 
appeal will abide the final result in the 
case, - 

` Case remanded, 
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UDAY SINHA AND 
UMESH CHANDRA SHARMA, JJ. 


Basgit Dasaundhi, Petitioner v. Harakh 
Dasaundhi and others, Opposite Parties. 

Civil Revn, No. 1882 of 1978, D/- 19-11- 
1979.* 

Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), Sections 4 (1) (c) and 2 (9) — Suit 
for eviction of tenant from house on 
homestead — Not barred by reason of 
S. 4 (1) (c). 

Though Section 2 (9) specifically in- 
cludes homestead within the expression 
“land” a suit framed as a suit for evic- 
tion of tenant from a room in a house 
standing on a homestead would not 
abate by operation of Section 4 (1) (c) 
when consolidation proceedings are in- 
itiated in the area in which the home- 
stead is located asthesame isnot asuit 
or proceeding for correction of record 


*Against order of Mahmood Alam Moh- 
navi, 4th Addl. Sub. J., Sasaram, D/- 
5-8-1978. 
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of rights’ or for. declaration of rights or 
interest in any. land, It is immaterial 
that in written statement filed by ‘the 
defendants, they have denied the rela- 
tionship of landlord and tenants between 
them and the plaintiff and have claimed 
to be the owners of the entire building, 
1977 Pat LJR 410 and 1979 BBCJ (HC) 


738, Distinguished, (Para 5) 
Cases Referred: Chronological Paras 
1979 BB CJ (HC) 738 4, 5 
1977 Pat LJR 410 9 


Dhrub Narayan, for Petitioner Vishwa 
Mohan Sharma, for Opposite Parties, 


UDAY SINHA, J.:— This application 
in revision by the plaintiff is directed 
against the order of 4th Additional Sub- 
ordinate Judge dated 5-8-1978 in which 
it was held and declared that Title Suit 
No. 242 of 1964, out of which had arisen 
Title Appeal No, 46/36 of 1969/1977 had 
abated by virtue of the provisions of 
Section 4 (c) of the Bihar Consolidation 
of Holdings and Prevention of Frag- 
mentation Act 1956, (hereinafter called 
‘the Consolidation Act’), 


2. The petitioner instituted Title Sui? 
No, 242 of 1964 against the opposite par- 
ty for the latter’s eviction from a por- 
tion of a house standing over plot 
No. 195 in village Tenua, Police Station 
Nokha, district Rohtas as also for a de~ 
cree for arrears of rent. The trial Court 
decreed the suit, The defendants (oppo- 
site party) being aggrieved. by the judg- 
ment and decree of the trial court filed 
Title Appeal No. 
While the appeal was pending before the 
4th Addl, Subordinate Judge, the peti- 
tioner, (respondent in the court below) 
filed an application praying for a declara- 
tion by the lower appellate court that 
the appeal had abated in terms of Sec- 
tion .4 (c) of the Consolidation Act. The 
opposite party (appellanis in the court 
below), filed rejoinder and contended that 
since the eviction of the defendants was 
the subject matter of the suit it did not 
fall within the mischief of Section 4 (c), 
Before the respondent’s petition and the 
appellants’ rejoinder 
of, the petitioner filed another petition 
for withdrawal of his earlier petition in 
respect of abatement of the appeal. The 
learned Additional Subordinate Judge 


heard the parties and rejected the pra- — 


yer for withdrawal of petition of the 
plaintiff respondent by order dated 5-8- 
1978 and passed orders holding that the 
suit out of. which the appeal had arisen 
had abated by virtue of Section 4 (c) of 
the Consolidation Act, The suif and the 
appeal thus stand abated. The petitioner 
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46/36 of 1969/1977, | 


could be disposed — 


Subordinate Judge has.moved: this Court 
by the present. application for setting . 
po the impugned order dated 5-8- 

3. Learned Counsel for the petitioner 
contended that the Consolidation Act did 
not come into operation on the facts and 
circumstances of the instant case and 
therefore, the inpugned order was with- 
out jurisdiction and liable to be set aside, 
The submission of the petitioner was that 
a suit in respect of homesteads remains 
unaffected by Section 4 (c) of the Con- 
solidation Act despite the continuance of 
a consolidation proceeding, Section 4 (c) 
of the Consolidation Act reads as fol~ 
lows :— : 

*(1) Upon the publication of noti- 
fication under Sub-section (1) of Sec- 
tion 3 in the official gazette, the conse~ 
quences, as hereinafter set forth, shall, 
subject to the provisions. of this Act, 
from the date specified in the notifica- 
tion till the close of the consolidation 
operation, ensue in the area to which the 
notification relates, viz, 

XX xx Xx XX 

(e) every proceeding for the correc= 
tion of records and every suit and pro- 
ceedings in respect of declaration of 
rights or interest in any land lying in 
the area or for declaration or adjudica- 
tion of any other right in regard to 
which proceedings can or ought to be 
taken under this Act, pending before 
any court or authority, or authority whe- 
ther of the first instance or of: appeal, 
reference or revision, shall, on an order 
being passed in that behalf by the court 
or authority before whom such ‘suit or 
proceeding is pending stand abated: 

Provided x x X x x X 

Provided also that no such order shall 
be passed without giving to the parties 
notice by post or in any other manner 
that may be convenient and after giving 
them an opportunity of being heard: 

Provided further that such abatement - 


‘shall be without prejudice to the rights 


of the persons affected to agitate the 
right or interest in disputes in the said 
suits or proceedings before the appro- 
priate consolidation authorities under 
and in accordance with the provisions of 
this Act and the rules made thereunder:” 
4, From the provisions, quoted above, 
it will be appreciated that Section 4 (1) 
(c) of the Consolidation Act deals with 
“rights or interest in any Tand”, ‘Land’ 
has been defined in Section 2 (9) of the 
Consolidation Act as follows:— — | 
"Land means agricultural land, and 
includes horticultural land, Kharaur 


tand. and. wuith’  hambhan elimne. nactira : 
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land, cultivable waste’ Jand, homesteads, 
fanks, wells and water channels; _ 
I have little difficulty in’ holding that 


homesteads fall within the purview of 


the mischief of Sec, 4 (1) (c). Sec, 2: (9) 
specifically and in unambiguous terms 
refers. to homesteads as included within 
the expression ‘land’. It is, therefore 
obvious that suit in respect of title to 
homesteads also fall within the mis- 
chief of Section 4 (1) (c) and if consolida- 
tion proceeding has been initiated in 
the area in which the homestead is lo- 
cated, the suit would be carried, The 
question whether Section 4 (1) (c) bars 
suits in respect of title to homestead also 
was pointedly raised before a Division 
Bench in Civil Revn. No. 338 of 1977 
(Ram Pratap Mahto v, Diplal Mahto) 
disposed of on 24-8-1979.* S, Sarwar Ali, 


-J, with whom R. P, Mandal, J, agreed 


‘decisions are 


~ 


held that homesteads were not beyond 
the purview of the consolidation opera- 
tions. I am in respectful agreement with 
the law laid down by 8S, Sarwar Ali, J. 


5. Point, however, which falls for 
consideration in the instant case is dif- 
ferent from the one disposed of by 
S. Sarwar Ali, J, A look back at Sec- 
tion 4 (1) (c) of the Consolidation Act 
shows clearly that what is barred is suit 
and proceedings in respect of declara- 
tion of rights or interest in any land. 
Bijali Thakur v, Rameshwar Thakur, (1979 
Pat LJ 410), relied upon by the opposite 
party was a case, arising out of a suit 
for declaration of title and recovery of 
possession, Similar was the position in 
Ram Pratap Mahto’s case, referred to 
above, The two earlier Division Bench 
unexceptionable, In the 
instant case, however, the suit is not for 
declaration of title or interest In, any 
land, The instant case is a pure suit 
for eviction of the defendants from a 
room Jet out te them. It is another 
matter that in written statement filed by 
the defendants, they have denied their 
relationship of landlord and tenants and 
have claimed to be the owners of the 
entire building. The attitude of the de- 
fendants cannot alter the nature of the 
suit, It cannot be gainsaid that the 
plaintiff is free to frame his suit in any 
manner he likes, He has the choice of 
frame of suit, the parties to the suit and 


‘to a limited extent the place of suing. 


The attitude of the defendants is irrele- 
vant in determining the nature of a suit, 
The defendants in the instant case hav- 
ing detiied the relationship of landlord 
and tenants, the suit may be dismissed, 
but because of the pleadings of the de- 
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fendants the. suit for eviction cannot be- 
come thereby a suit for title or interest 
in land, It is true that the question of 
the plaintiffs title to a land may be con- 
sidered by the courts below in order to 


. give the relief prayed for, but the ad- 


fudication on the question of title will 
be only incidental, The learned Addi- 
tional Subordinate Judge failed to ap- 
preciate this aspect of the matter, He 
failed to appreciate that the present suit 
was not a suit or proceeding for correc- 
tion of record of rights or for declara- 
tion of rights or interest in any land. 
The court below placed reliance upon 
Bijali Thakur’s case (supra) without ful- 
Iy appreciating that the suit in that case 
was one for declaration of title. In my 
view, therefore, the order of the learned 
Additional Subordinate Judge suffers 
from a patent error on a question of law 
which has led into passing the impugn- 
ed order, He had no jurisdiction to de- 
clare that the suit and the appeal had 
abated, 

6. For the reasons, stated above, the 
application is allowed and the order of 
the 4th Additional Subordinate Judge, 
Sasaram dated 5-8-1978 is hereby set 
aside. The title appeal must now be dis- 
posed of on merits, In the circumstances 
of this case, there will be no order for 
costs. 

U. € SHARMA, J. :~ I agree, 

Revision allowed, ` 
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HARI LAL AGRAWAL AND LALIT 
MOHAN SHARMA, JJ. 


Union of India and another, Appellants 
v. Sita Ram Sah, Respondent. l 

A. F, A. D. No. 503 of 1972, D/- 1-8- 
1979.* 

Railways Act (1890), Ss. 76 and 74 (3) 
»— Nature of Provisions —- Provisions in- 
dependent of each other — Deterioration 
due to deviation of route — Case would 
be covered by Section 74 (3). AIR 1972 
Madh Pra 201 and AIR 1972 Mad 454, 
Diss. from. 


As per Section 74 (3) the liability of a 
railway administration for any loss ete, 
including deterioration in transit of any 
goods from whatever cause, is excluded 
except upon proof that the loss etc, was 
due to negligence or misconduct on the 
part of the railway administration or of 
any of its servants, Section 76 contem- 


*Against order of G, Moinuddin Konandi, 
dst Addi. Sub, J,, Muzaffarpur,- D/- 
12-8-1972. ' 
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plates cases of detention or delay in 
transit and Section 76A deals with cases 
of transit by deviated route. The provi- 
Sions, therefore, deal with different 
causes of loss or deterioration and Sec- 
tion 76 could not be held to be a proviso 
to Section 74 where the booking is under 
the ‘owner’s risk’, but can be applied 
only in cases of general responsibility of 
the railway administration contemplated 
under Section 73. (Para 6) 


Where the goods were booked at 
fowner’s risk’ rate and were deteriorated 
due to deviation of route as a result of 
Chinese aggression, the burden of proof 
of negligence on the part of Railways or 
its servants would lie on the claimant 
and the case would be covered by Sec- 
tion 74 (3). AIR 1972 Madh Pra 201 and 
AIR 1972 Mad 454 diss. from. Case law 


discussed, (Para 12) 
Cases Referred : Chronological Paras 
AIR 1972 Madh Pra 201 9 
AIR 1972 Mad 454 10 
AIR 1967 Cal 133 8 


1957 BLJR 222 : AIR 1957 Pat 475 9 


P. K. Bose, for Appellants B. K. Pra- 
sad Sahu and Shrideo, for Respondent. 


HARI LAL AGRAWAL, J.:— This is 
a defendants second appeal. It was 
placed earlier before a learned single 
Judge, but in view of some conflict be- 
tween the decisions of different High 
Courts and there being no authoritative 
decision of this Court on the point, he 
referred the same to a Division Bench 
and accordingly it was placed before us. 

The question is as to whether Sec. 76 
of the Indian Railways Act is controlled 
by Section 74 (3) or is independent of 
the same. 


2. On 24-10-1962, 136 bags of onions 
were despatched from Hajipur Ghat 
railway station to Samapur railway 
station both on the North Eastern 
Railway. According to the plaintiffs 
case, the normal time taken in suċh a 
transit was only two days, but it reach- 
ed the destination after an abnormal de- 
lay on 12-11-1962 when the assessment 
delivery was taken and the goods were 
found to have deteriorated to the extent 
of 60 per cent. Necessary certificate 
(Ext. 3) was given to the plaintiff to that 
effect. According to the plaintiffs case, 
on account of the above deterioration he 
suffered a loss of Rs. 1,578.10. He ac- 
cordingly instituted the suit after serv- 
ing the required notices under the law. 


3. According to the case of the defen- 
dants, the wagon in question had .arriv- 
ed at Sonapur on the very next day o 
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could not proceed onwards on account of 
the circumstances beyond their control, 
namely, the state of Emergency created 
by the Chinese aggression which result- 
ed in heavy military movement, leading 
to congestion on the line on which tha 
wagon had to travel. The consignment 
accordingly proceeded on its onward 
journey on 30-10-1962 through a route 
other than the normal one and reached 
the destination on 7-11-1962 by which 
time the contents had become rotten, 
There was no negligence or misconduct 
on the part of the railway administra- 
tion or its employees, There were a large 
number of other pleas with which we 
are not concerned here. It may, how- 
ever, be mentioned that the consignment 
was booked at “owner's risk” rate, 


4, The trial court dismissed the suit 
on the finding that the delay in carriage 
of the goods was not on account of any 
negligence but was due to the Emerg- 
ency on account of the Chinese aggres- 
sion. On appeal, however, the lower ap- 
pellate court decreed the suit on the 
following findings :— 

(i) the burden of proof of absence of 
Negligence or misconduct was on the 
railway administration; 


(ii) the Railways failed to establish ` 


that there was any state of Emergency 
and, therefore, there was no justification 
for not carrying the consignment through 
the usual route; 


(iii) the detention of the consignment 
in question at Sonepur for five days was 
neither legal nor warranted by any 
circumstance that was beyond the con- 
trol of the railway administration and 
the inordinate delay was caused due to 
the negligence or misconduct on the part 
of the railway administration. Accord- 
ingly it decreed the suit in part to the 
extent of Rs. 1,001.46, against which the 
present appeal has been filed. 


5. It is not possible to accept the rea- 
soning of the court of appeal below that 
the defendants had failed to prove their 
case of Chinese aggression by proper 
materials. Much evidence of this fact 
was not needed as the court could take 
judicial notice of the same. However, I 
would accordingly accept this part of the 
defendants’ case of Chinese aggression, 
But this by itself would not clinch the 
issue. In order to answer the question 
the relevant provisions of the Railways 
Act have got to be examined. 


The responsibility of the railway ad- 
ministration as carriers is contained‘ in 
Chapter VII of the Act and Section 73 
defines the general responsibility of rail- 
i Pa 
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mals and goods, but the provisions con- 
tained therein are subject to “as other- 
wise provided” in the Act. It must be 
„noticed in this context that the entire 
basis of the liability has been altered by 
the Indian Railways (Amendment) Act, 
1961 (Act 39 of 1961) by which in place 
of the old set an entirely new set of sec- 
tions has been introduced. The point to 
be noticed is that Section 73 has changed 
the nature of liability of the railways 
from that of a bailor into that of an in- 
surer. To this section there is an excep- 
tion and that is Section 74. Section 74 
deals with the responsibility of the rail- 
way administration when the animals 
and goods are carried at owner’s risk 
note. In that event, the railway is not 
to be held responsible for loss etc, ex- 
cept on proof that it was due to negli- 
„gence or misconduct on the part of the 
railway administration or its servants. 


The burden of proof ultimately rests 
with the plaintiff who has to satisfy the 
court that the defendant was negligent, 
but the duty of showing as to how the 
eonsignment was dealt with during the 
transit lies with the railway administra- 
tion, being a matter within its special 
knowledge, and it is bound to make a 
disclosure as provided under Section 76F 
of the Act which, of course, is confined 
only in the case of a non-delivery or pil- 
ferage in transit. The position was all 
the same even before the amendment of 
the Act by Act No. 39 of 1961 or Act 
No. 56 of 1949. A Bench of this Court 
in the case of Choa Mahton v. Union of 
India in Council (1957 BLJR 222, 223), 
which was a case under “risk note B” 
under old Section 72 (b), observed that 
where it was a case of deterioration and 
not of a non-delivery of goods, no duty 
was cast upon the railway administra- 
tion to make a full disclosure of the 
matter in which the consignment was 
dealt with. Of course, the consignor 
might call upon the administration to 
produce the relevant register of move- 
ment of wagons, However, there is no 
necessity of discussing this aspect of the 
matter any further as this question does 
not arise in this case. 


6. Section 74 is a verbatim reproduc- 
tion of old Section 74C. Sub-section (3) 
, of Section 74, which provides the key 
for answering the question, reads as fol- 
lows :— 


“When any animals or goods are 
deemed to have been tendered to be car- 
ried, or are carried at the owner’s risk 
rate, then, notwithstanding anything 
contained in Section 73, the railway ad- 
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any loss, destruction, damage, deteriora- 
tion or non-delivery, in transit of such 
animals or goods from whatever cause 
arising, except upon proof that such loss, 
destruction, damage, deterioration or 
non-delivery was due to negligence or 
misconduct on the part of the railway 
administration or of any of its servants.” 
On examining the above provision it be- 
comes obvious that the liability of a rail- 
way administration for any loss ete. in- 
cluding deterioration in transit of any 
goods from whatever cause, for example 
in the case before us on account of delay 
or detention in transit, is excluded ex- 
cept upon proof that the loss etc. was 
due to negligence or misconduct on the 
part of the railway administration or of 
any of its servants. 


7, Section 76 was inserted by Act 
No, 39 of 1961 for the first time, there 
being no corresponding section previous- 
ly, This section reads as follows :— 


“76. Responsibility for delay or deten- 
tion in transit. A railway administration 
shall be responsible for loss, destruction, 
damage or deterioration of animals or 
goods proved by the owner to have been 
caused by.delay or detention in their 
carriage, unless the railway administra- 
tion proves that the delay or detention 
arose without negligence or misconduct 
on the part of the railway administra- 
tion or of any of its servants.” 


It is on this provision that it was con- 
tended by the learned counsel for the 
plaintiff-respondent that the burden has 
now shifted on the railway administra- 
tion to prove that the delay or deterio- 
ration arose without any negligence or 
misconduct on its own part or of any of 
its servants, 


8. Decisions of three High Courts 
were cited before us at the Bar where 
the provisions contained in Section 76 
fell for consideration, namely, Calcutta, 
Madras and Madhya Pradesh: the earli- 
est being of the Calcutta High Court in 
the case of Union of India v. Mamchand 
Agarwalla (AIR 1967 Cal 133). The con- 
signment in this case was of mangoes 
which was found to have been delayed 
in transit. Question arose before the 
learned single Judge as to whether on 
that finding alone the plaintiff would 
succeed in view of the provisions of Sec- 
tion 76 on the failure of the railway 
administration to discharge the burden 
that lay upon it to prove that the delay 
arose without negligence or misconduct 
on its part. On consideration of the rele- 
vant provisions it was held that Sec. 73 
was the general provision to which there 
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fore, the special provision in Section 74 
‘would exclude the general pravision in 
Section 73 and accordingly when there 
was no general responsibility under Sec- 
tion 73, Section 76 would not come into 
play. -Accordingly it was observed that 
the operation of Section 76 was not con- 
trolled by Section 73 and that Sec, 73 
being excluded by Section 74, Section 74 
would apply rather than Section 76, 


§ A contrary view, however, was 
taken by Shiv Dayal, J. in the case of 
Union of India v, Shankerlal {AIR 1972 
Madh Pra 201) where it was observed by 
the learned Judge that there was nothing 
in Sec, 74 (8) or Section 76 to show that 
the latter is controlled by the former 
and, therefore, application of Section 76} 
applying the rule of construction of sta- 
tutes, generalibus specialia derogant 
{special things derogate from general), 
cannot be restricted to only those cases 
where the goods or animals are booked 
at “railway risk” rates as Section 76 is 
a proviso to Section 74 (3), 


10. Similarly the Madras High Court 
in the case of A. Refeeq Ahmed and Co, 
v. Union of India (AIR 1972 Mad 454) 
observed that “since this section deals 
specially and expressly with delay and 
detention in the carriage of the goods, 
it could be said that whenever an owner 
of the goods comes to court and claims 
. damages on the basis of loss etc, on ac- 
count of delay in transit it is only this 
section, namely, Section 76, that will 
apply and not any other secticn,” 


1i. Having given my anxious consi- 
deration to the above decisions and exa~ 
.mined the provisions contained in Chap- 
ter VII of the Railways Act, I feel my- 
self unable to agree with the views ex- 
pressed by the learned Judges of the 
Madhya Pradesh and Madras High 
Courts in the aforementioned cases and 
to hold that Section 76 stands indepen- 
dent of Section 73 and would apply a 
fortiori to all cases of deterioration etc, 
irrespective of the nature of the booking 
of the consignment, ie, ‘railway risk’ 
or ‘owner’s risk’, where if is on account 
of delay in delivery of the consignment, 
If that view is taken, then the restric- 
- tion contemplated under Section 74. (3) 
' to the effect that the railway admin- 
istration should not be responsible for 


loss, destruction, damage, ‘deterioration. 


or non-delivery, in transit, from what- 


`| ever cause, would become redundant, as, 
' {in my judgment deterioration of goods in 


transit. on account of delay is cause for 


_ the deterioration. “In ‘the Amending Act _ 
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the railway administration. for damage 
caused on account of different reasons 
has been enumerated under various sec- 
tions, such as Sections 75A, 76A, 76B and 
76C, Section 75A refers to cases where” 
goods are carried in open vehicles, Sec- 
tion 76 contemplates cases of detention 
or delay in transit, Section 76A deals 
with cases of transit by a deviated route, 
All these provisions, therefore, deal with 
ee causes of loss or deterioration 
etc, 


In my opinion, therefore, they cannot 
be held to be as provisos to Section 74 
where the booking is under the ‘owner’s 
risk’, but can be applied only in cases 
of general responsibility of the railway 
administration contemplated under Sec- 
tion~73, I would accordingly, following 
the view taken by the Calcutta High 
Court hold that the court of appeal be- 
low has committed an apparent error of 
law in holding that the defendants have 
failed to discharge the burden of proof, 


12, The result of the above view is 
that the plaintiff's case falls within the 
mischief of Section 74 (3) and, therefore, 
in order to succeed in the suif he was 
bound to prove that the deterioration in 
question took place due to negligence or 
misconduct on the part of the railway 
administration or any of its servants, 
This, of course, has been established by 
him that a period of 13 days was taken 
in transit of the consignment in `ques- 
tion, which was more than the uszal 
time taken in such transit, but the plain- 
tiff cannot get a decree merely on this 
evidence. He has further to establish 
that this delay was on account of the 
negligence and misconduct on the part 
of the railway administration, No evi- 
dence worth the name has been adduced 
on behalf of the plaintiff to prove the 
above fact; rather, on the evidence ad- 
duced on behalf of the defendants it is 
apparent that the defendants were help- 
less in carrying the consignment from 
the usual route as well as within the 
usual time due to the pressure on tha 
line on account of the Chinese aggres- 
sion as the movement of military had ‘to 
be given a priority. 


13. I would. accordingly allow. this 


‘appeal and set aside the judgment and, 


decree of the court of appeal below, buf 
at the same time would leave the par- 
ties to bear their own costs throughouf, 

LALIT MOHAN SHARMA,. J. :-« 


I agree, 


Appeal allowed, 
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VISHWANATH MISHRA, J. 


Binay Verma, Petitioner v. The State 
of Bihar’ and others, Respondents. 


Civil Writ Jur. Case No. 948 of 1979, 
D/- 10-5-1979. 


(A) Bihar Panchayat Samitis and Zila 
Parishads (Elections, Co-options and 
Election Petitions) Rules (1963), R. 148 
— Expression ‘under these Rules’ — 
Meaning. 


The expression ‘under these Rules’ 
does not mean that if any rule is violat- 
ed then that election will not be said to 
be an election under these Rules. When- 
ever an election will be challenged it 
will be challenged on some violation or 
infringement of the Rules. In that event 
if the non-observance of the Rules or 
infringement of the Rules make the 
election “not under these Rules’, . then 
there can be no election petition before 
any Election Commissioner. Therefore 
the opening words of Rule 148 relate to 
the Rules under which the particular 
election has been held. Where election 
of Pramukh has been held under the 
Bihar Panchayat Samitis and Zilla Pari- 
shads (Elections, Co-options & Election 
Petitions) Rules, 1963 and it is these 
rules which are meant by the opening 
words of Rule 148 despite the question. 
Whether any rule is infringed or not, 
the election will be “an election held 
under these Rules”. (Para 7) 


(B) Bihar Panchayat Samitis and Zila 
Parishads Act (6 of 1962), S. 81 Expln. 
and Bihar Panchayat Samitis and Zila 
Parishads (Elections, Co-options and 
Election Petitions) Rules (1963), R. 148 
— Election of Pramukh — Covered by 
R. 148 of the Rules — Pramukh is an 
executive under S. 81 of the Act. 

(Para 8) 


(C) Constitution of India, Art. 226 and 
Bihar Panchayat Samitis and Zila Pari- 
shads (Elections, Co-options & Election 
Petitions) Rules (1963), R. 148 — Dispute 
as to validity of election held under 
Rules — Proper forum for — Dispute to 
be referred to Election Tribunal — Court 
exercising writ jurisdiction would not 
entertain such dispute. Case law dis- 
cussed. ‘(Para 11) 
Cases Referred : Chronological Paras 
(1979) L. P. A. No. 17 of 1978, D/- 2-3- 


- 1979 (Pat), Laxmi Narain Gurmaita v. 
Dakhanand Mishra 
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AIR 1978 Cal 65. 12 
1978 BBCJ (HC) 677 : AIR 1979 Pat 130 
(FB) 10 
AIR 1977 sc 1703 10, 12 
AIR 1977 Guj 113 (FB) 12 
AIR 1976 Pat 31 12 
AIR 1973 Pat 139 12 
1971 Pat LJR 136 12 
1963 BLJR 710 10 


Gorakh Pd. Singh and S. P. Singh, for 
Petitioner; Baleshwar Pd. Gupta, Stand- 
ing Counsel No. 5, H. Anzar, Jr. Counsel 
to Standing Counsel No. 2 (for Nos. 1 to 
4) and K. P. Verma, S. N. P. Sharma, 
Amrendra Kumar Singh (for No. 5), for 
Respondents. 


ORDER :— This is an application un- 
der Articles 226 and 227 of the Consti- 
tution of India for quashing Annexure-l 
through which Shri Jamuna Pathak {re- 
spondent No. 5) has been declared elect- 
ed as Pramukh of Narkatiyaganj Block — 
in the district of West Champaran, The 
election of the Pramukh of the Nar- 
katiyaganj Block was scheduled to be 
held on the 10th of March, 1979. The 
petitioner and four others including re- 
spondent No. 5 filed nomination papers 
for the post of Pramukh. Respondent 
No. 5 was the Vice-Chairman of. the 
Notified Area Committee and was a 
member of the Panchayat Samiti both 
in the capacity of his being Vice-Chair- 
man and also in the capacity of having 
been co-opted as social worker. ` 


2. When the scrutiny of the nomina- 
tion papers was taken up an objection 
was raised to the effect that respondent 
No. 5 could not contest in the election 
of Pramukh as he was Vice-Chairman of 
the Notified Area Committee. Relying on 
Section 6 (3) of the Panchayat Samutis 
and Zila Parishads Act, 1961 (hereinafter 
called “the Act”) the Returning Officer 
rejected his nomination. Thereafter, as 
the case is, respondent No. 5 created a 
serious apprehension of breach of peace 
and, finding the situation dangerous the 
Returning Officer again accepted his 
nomination paper. Thereafter, three 
candidates withdrew their nominations 
leaving in the field only two candidates, 
namely, the petitioner and respondent 
No. 5, and election was held on that very 
day in which respondent No. 5 secured 
23 votes and the petitioner secured 12 
votes. Respondent No. 5 was, therefore, 
declared elected. He also took oath. 


3. -In this writ petition it has been. 


_’ contended that the Returning Officer had 
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no right to accept the nomination paper 
of respondent No. 5 after having reject- 
ed it once and as such the election it- 
self is void, . 


4. Respondent No. 5 has contested 
the case on two grounds. The first 
ground is that the petitioner, if he has 
to challenge the election, has to file an 
election petition before the Election 
Commissioner and, he cannot be allowed 
to invoke the writ jurisdiction of this 
court for the same. The second ground 
is that the petitioner and the Returning 
Officer belonged to the same caste and, 
so the Returning Officer, in order to help 
him, has made false entry in the order- 
sheet regarding the apprehension of 
breach of peace by respondent No, 5. He 
had also pleaded that having co-opted as 
a social worker the bar under Sec, 6 (3) 
of the Act would not apply in his case. 


5. The first and most important point 
for consideration is whether the election 
of the Pramukh can be allowed to be 
challenged in this writ petition. Before 
considering this point I may, however, 
refer to Annexure-1l. which is the order- 
sheet of the Returning Officer (Sri R. F. 
Srivastava, Executive Magistrate, Bet- 
tiah). The order shows that objection 
was taken to the acceptance of the nomi- 
nation paper of respondent No. 5 on ac- 
count of his being Vice-Chairman of the 
Notified Area Committee. He (Returning 
Officer) accepted the objection and re- 
jected the nomination paper. Only the 
next order shows that Jamuna Pathak 
(respondent No. 5) claimed to contest on 
the ground that he was co-opted mem- 
ber and, after rejection of his nomina- 
tion paper the situation became alarm- 
ing and serious breach of peace was ap- 
prehended, The order clearly shows that 
he accepted his nomination paper only 
to pacify the situation. 


6. With this background I would re- 
fer to certain provisions of Part XVII of 
the Bihar Panchayat Samitis and Zila 
Parishads (Elections, Co-options & Elec- 
tion Petitions) Rules, 1963 (hereinafter 
called “the Rules’). This Part XVII deals 
with election petitions. Rule 148 thenece 
reads as follows :— 


“148. No election held under these 
rules shall be called in question except 
by an election petition presented in ac- 
cordance with the rules contained in this 
Part. 


Explanation :— The word “election” in 
this part means election, co-option and 
nomination of a member of a Panchayat 
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Samiti or Zila Parishad or election of an 
Executive thereof. 


Rule 149 says that the election peti- 
tion has to be presented by any candi- 
date or elector to the District Judge cr 
Judicial Commissioner of the district 
hereinafter referred as “Election Com- 
missioner”, The District Judge and the 
Judicial Commissioner have also been 
empowered to delegate his authority to 
any Judge not below the rank ‘of Sub- 
ordinate Judge hereafter to be. referred 
as “the Additional Election Commis- 
sioner”. The: details required to be given 
in the election petition have also been 
enumerated in the subsequent provisions 
of Part XVII of the Rules. Obviously, 
therefore, it appears that the intention 
of legislature is that the election can be 
challenged only through an election peti- 
tion presented before the Election Com- 
missioner or Additional Election Commis~ 
sioner, if any. 


7. On behalf of the petitioner, how- 
ever, an argument has been made that 
Rule 148 would apply only in those cases 
where the election has been held un’er 


these Rules. It has been contended that 


nomination papers once rejected could 
not have been accepted again under the 
Rules and so the election in question 
cannot be said to be an election held un- 


der these Rules. Thus, relying on the 


opening words of Rule 148 learned coun- 
sel for the petitioner contends that since 
the impugned election cannot be said to 
be “election held under these Rules” this 
Rule will have no application, I am 
afraid this contention of the learned coun- 
sel can never be accepted. The opening 
words refer to the Rules under which 
the elections are held. They do not mean 
that if any rule is violated then that 
election will not be said to be an election 
under these Rules. Whenever an election 


will be challenged it will be challenged 
on some violation or infringement of the 
Rules. In that event if the non-observ- 
ance of the Rules or infringement of the 
Rules make the election “not under these 
Rules”, then there can be no election 
petition before any Election Commis- 
sioner. Thus, there is no doubt left that 
the opening words of Rule 148 relate to 
the Rules under which the particular 
election has been held. The election of 
Pramukh has been held under the Bihar 
Panchayat Samitis and Zila Parishads 
(Elections, Co-options and Election Peti- 
tions Rules, 1963 and it is these rules 
which are meant by the opening words 
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of Rule 148. Whether any rule is in- 
fringed or not, the election will be “an 
election held under these Rules.” This 
contention of the learned counsel in this 
regard is, therefore, ruled out. 


8. Learned Counsel for the petitioner 
further relied upon the explanation to 
Rule 148 quoted above. According to him 
“election” means only the election, co- 
option and nomination of a member of 
a Panchayat Samiti or Zila Parishad or 
election of an executive thereof. It has 
been argued that the election of Pramukh 
does not find mention in the explanation 
and, therefore, so far the election of 
Pramukh is concerned Rule 148 would 
have no application. I am afraid even 
this contention cannot be accepted. As 
pointed out on behalf of the State as 
also respondent No. 5 the Pramukh comes 
within the term “executive” mentioned 
in the explanation. For this reliance has 
been placed on Section 81 of the Act it- 
self the relevant portions of which run 
as follows :— 


“81. Barring of jurisdiction of Courts 
in all matters relating to elections, co- 
options and nominations: Notwithstand- 
ing anything contained in any law for the 
time being in force, no election, co-op- 
tion or nomination of a member of a 
Panchayat Samiti or Zila Parishad or 
election of an executive thereof held un- 
der this Act or the rules made there- 
under shall be called in question except 
by an election petition presented to the 
District Judge or the Judicial Commis- 
sioner or any other Judge not below the 
rank of a Subordinate Judge, authorised 
in this behalf by the District Judge or 
the Judicial Commissioner, as the case 
may be, within such time and in such 
manner as may be prescrided and no 


court shall, except as specified above, 
have jurisdiction :— 
X x x x x 


Explanation:— (1) The word ‘Execu- 
tive’ in this section means Pramukh or 
Up-Pramukh of a Panchayat Samiti or 
Adhyaksha or Up-Adhyaksha of a Zila 
Parishad.” 

From the explanation to Section 81 of 
the Act it is clear that the Pramukh is 
an “executive” and the election of Pra- 
mukh would come within the ambit of 
Rule 148 of the Rules. Needless to say 
that Rule 148 is only in accordance with 
the provisions contained in Section 81 of 
the Act. Thus the intention of the legis- 
lature is made more than amply clear, 
by both Section 81 of the Act and 
Rule 148 of tbe Rules, that any election 
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should be challenged only through an 
election petition and election petition, 
alone before the Election Commissioner. i 


9. In support of the above proposi- 
tion reference may be made to an un- 
reported decision of this Court in Letters 
Patent Appeal No. 17 of 1978. (Laxmi 
Narain Gurmaita v. Lakhanand Mishra) 
disposed of on 2nd March, 1979 by Divi- 
sion Bench of which I was also a mem- 
ber. That case related to an election of 
a Mukhia under Gram Panchayat Raj 
Act, 1947 and Rules made thereunder. 
The nomination paper of one Lakhanand 
Mishra for election as Mukhia had bean 
rejected and he had, therefore, filed 
C. W. J. C. No. 1191 of 1978 for quash- 
ing the election, It was heard by a sin- 
gle Judge who was of the opinion that 
when a nomination of a candidate was 
illegally rejected, this Court could inter- 
vene in a writ application. The relevant 
portion of Rule 70 of the Bihar Pancha- 
yat Rules runs as follows :— 


‘70. No election held under these 
rules shall be called in question in any 
other manner on any ground whatsoever 
other than by a petition before the Elec- 
tion Tribunal appointed under these 
rules :—~” 


The provision here is more or less the 
same as the provision in Rule 148 of the 
Bihar Panchayat Samitis and Zila Pari- 
shads (Elections, Co-options and Elec- 
tion Petitions) Rules, 1963. After consi- 
dering the views of the learned single 
Judge, we observed as follows in para- 
graph No. 5 of the Judgment of LPA 
No. 17 of 1978: 

“The learned Single Judge’ is of opini- 
on that rule 70 is not applicable to a 
case where nomination of a candidate has 
been illegally rejected by the Election 
Officer. In other words, he means 
to say that if a nomination paper 
is rejected illegally, then an application 
under Article 226 of the Constitution is 
maintainable. We are unable to agree 
with the opinion of the learned Single 
Judge”, 

In this view of the matter also the re- 
medy of petitioner lies before the Elec- 
tion Commissioner and not this Court. 


10. In this very connection reference 
may also be made to the case of Ram 
Naresh Rai v. The State of Bihar report- 
ed in 1978 BBCJ (HC) 677 (FB). In this 
case the provision. of Bihar Panchayat Raj 
Act, 1947, came to be considered by a Full 
Bench which after considering a number 
of cases also held that the proper remedy 
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would be through an election peti- 
tion and not through ‘a writ application. 
In the case of Lakshman Lal v. Ramesh- 
war Ram reported in 1963 BLJR 710, 
also a Division Bench of this Court had 
held that the proper remedy for setting 
aside the election of a Mukhia under the 
Bihar Panchayat Election Rules is to file 
an application under Rule 72 of the Bihar 
Panchayat Election Rules and not to in- 
voke the extraordinary jurisdiction of 
the High Court under Article 226 of the 
Constitution. I have already stated above 
that the provision of Bihar Panchayat 
Raj Act and the Rules framed there- 
under in this regard are similar to the 
provisions of the Act and the Rules 
under consideration here. In the case of 
K. K. Srivastava v. Bhupendra Kumar 
Jain, reported in AIR 1977 SC 1703, the 
Supreme Court came to consider the de- 
sirability of a writ application where 
there is specific remedy provided in the 
law. In that case the election to the Bar 
Council of Madhya Pradesh had taken 
place under the Indian Advocates Act. 
There are rules framed by the Bar Coun- 
cil of Madhya Pradesh with the approval 
of the Bar Council of India regulating the 


dispute regarding the election. There is 
specific provision regarding constitu- 
tion of election tribunal. Rule 31 (4) 


thereof says that all disputes arising shall 
be decided by a tribunal to be known as 
an election tribunal. The High Court of 
Madhya Pradesh entertained the writ 
application on the ground that it was a 
case where the entire election to the 
Bar Council has been challenged and an 
election petition would not be consider- 
ed to be equally efficacious remedy. 
The Supreme Court, however, allowed 
the appeal and set aside the order of 
the High Court. The relevant observa- 
tion from paragraph 4 of the reported 
judgment may be quoted as follows :— 
‘Tt is well settled law that while Arti- 
cle 226 of the Constitution confers a wide 
power on the High Court there are equal- 
ly well settled limitations which this 
Court has repeatedly pointed out on the 
exercise of such power. One of them 
which is relevant for the present case is 
that where there is an appropriate or 
equally efficacious remedy the Court 
should keep its hand off. This is more 
particularly so where the dispute relates 
to an, election. Still more so where there 
is a statutorily prescribed remedy which 
almost. reads in mandatory terms. While 
we need not in this case go to the extent 
of stating that if there. are: exceptional 
or extraordinary circumstances the Court 


' Binay Verma v. State °° 


A. I. F. 


should still refuse to entertain a ‘writ 
petition it ‘is perfectly clear that merely 
because the challenge is to a plurality of 
returns of elections, therefore, a writ pe- 
tition will lie, is a fallacious argument.” 


In the Act and Rules under considera- 
tion here also there is the statutorily 
prescribed remedy which almost read in 
mandatory terms. The authority quoted 
above thus clearly indicates that the 
petitioner in the instant. case should have 
gone to the Election Tribunal and he 
should not be given any relief in this 
writ application. 


11. Before concluding, however, I 
may. refer to some other authorities on 
which the petitioner relied to show that 
alternative remedy could not be bar- 
red. 


12. One of those cases is the case of 
Bidhya Singh v. Vakil Singh — a single 
Bench decision of this Court — reported 
in 1971 Pat LJR 136. In that case the 
application had been filed before the 
declaration of election of the other can- 
didate as Mukhia. Thus on the date of 
the election the petitioner had no alter- 
native remedy. The case for considera- 
tion before me is entirely different. Here 
the election has been completed and the 
result thereof has been announced. 
Hence, the authority relied upon has no 
application. Similarly in another single 
Bench decision of this Court in the case 
of Ram Kishore Prasad Singh v. The 
State of Bihar reported in AIR 1973 Pat 
139, relied upon by the petitioner, the 
application has been filed prior to the 
declaration of the election result and 
hence that case also is of no help to the 
setitioner. Yet another case relied upon 
by the petitioner is a Division Bench 
ease of this Court reported in AIR 1976 
Pat 31 (Vidhya Nand Singh v. The State 
of Bihar). Their Lordships in that case 
have held that the existence of alterna- 
tive remedy is no bar for entertaining an 
apvlication under Articles 226 and 227 
of the Constitution, as the power to grant 
relief under those provisions is discre- 
tionary and its exercise depends uvon 
facts and circumstances of each case. In 
that case the petitioner had prayed for 
a writ to show cause as to why the re- 
spondents should not allow the petitioner 
a certain scale of pay with effect from a 
certain date, but in that case there was 
no specific mandatory provision or bar 
as exists in Rule 148 of the Rules in the 
instant case. Hence, ,that case will also 
be of no help to the petitioner. The 
learned Counsel for the: petitioner. also 
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relied upon a decision of 5 Judges of 
Gujarat High Court in the case of A’bad 
Cotton Manufacturing Company v. The 
Union of India reported in AIR 1977 Guj 
113. That was a case relating to Trade 
Notice and action against the authority 
in which the violation of Article 31 (1) 
of the Constitution was involved. My at- 
tention has been invited to the certain 
observations in that judgment but I 
think that the Supreme Court authority 
reported in AIR 1977 SC 1703, discussed 
above is much more applicable to the 
instant case and, so it is unnecessary to 
consider in any detail the case of Gujarat 
High Court. 


The last case relied upon by the peti- 
fioner is a Full Bench decision of the 
Calcutta High Court in the case of the 


Director of Inforcement Directorate, 
Cabinet Secretariat Department v. 
Saroj Kumar  Bhotika, reported in 


AIR 1978 Cal 65. I am afraid that the 
authority is of no help to the petitioner 
because it has been held therein that in 
each case the High Court should examine 
whether the grounds on which the chal- 
lenge is based can be entertained, tried, 
and determined by the authority which 
the statute has created and, if the Court 
finds that that authority is incapable of 
dealing with that ground or making any 
pronouncement upon it, the Court may 
entertain a writ application. The Elec- 
tion Commissioner in the case before me 
is fully entitled and competent to go into 
the election of proper or improper ac- 
ceptance or rejection of nomimation paper 
and, as such, this authority is also of no 
help to the petitioner. 


13. My discussions aforesaid clearly 
show that this Writ Application cannot 


be entertained and the petitioner should’ 


have filed an Election Petition before the 
Election Commissioner. In‘ view of these 
findings it is not at all necessary for me 
to discuss the other points taken by the 
respondents mentioned in paragraph 4 of 
this judgment. 

14. In the result the case is dismissed. 
In the circumstances of this case, the 
parties will bear their own costs. 


Petition dismissed. 
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Dukhit Thakur, Appellant v. Most. 
Godami Kuer and others, Respondents. 


A. F. A. D. No. 332 of 1974, D/- 
23-11-1979.* 

Hindu Succession Act (1956), S. 14 
(1) and (2) — Scope of — Hindu 


Women’s Rights to Property Act (18 of 
1937), S.3 (2) — Death of Hindu 
governed by Mitakshara and member of 
family owning joint family property 
after 1937 Act came into force — His 
widows given properties at oral parti- 
tion for maintenance and with no right 
to alienate —- Subsequent deed prepar- 
ed in 1944 as memorandum of oral 
partition — Widows in possession at the 
time 1956 Act came into force — Alie- 
nation of land by them after the Act 
~ Not illegal — Sec. 14 (1) applied, 
not Sec, 14 (2). 


A Hindu, governed by the Mitakshara 
School of Hindu Law and having inte- 
rest in family property, died after Act 
18 of 1937, came into force, leaving 
behind, amongst other heirs, widows. 
At an oral partition of the joint family 
property, the widows were allotted cer- 
tain properties by way of their main- 
tenance. The widows according to the 
partition were not entitled to alienate 
any of those properties. Later on, a 
memorandum of the oral partition 
which had taken place earlier, was pre- 
pared in 1944 for remembrance (yad- 
gari) The widows were in possession of 
the properties allotted to them on par- 
tition. at the time the 1956 Act came 
into force. The widows thereafter alie- 
nated the properties. In a suit for a 
declaration thatthe deferdants (widows) 
had only a right of maintenance in 
the subject of the suit and they had 
no right to alienate any part of the 
same, with the consequent relief- that 
the sale deeds were illegal and not 
binding. the plaintiff's case was that 
the widows got the lands in question 
by virtue of the deed of 1944. The 
sole contention was that the proper 
provision apvlicable to the instant case 
was one laid down in S. 14 (2) of the 
Hindu Succession Act and not S. 14 (1). 





*From decision of Jitendra Narain 
Singh Addl. Dist. J.. Motihari, D/- 
8-2-1974. l 
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Held (rejecting the contention) it is 
well settled that Section 14 (1) 
of the Hindu Succession Act is large 
in its amplitude and covers every kind 
of acquisition of property by a female 
Hindu including acquisition in lieu of 
maintenance and where such property 
was possessed by her at the date of 
commencement of the 1956 Act, she 
would become the full owner of the 
property and entitled to alienate the 
same, l 

(Para 10) 

The provisions of Sec. 14 (2) would 
not be applicable to the case. The 
lands in question which were allotted 
to the widows in the instant case would 
not be said to have been acquired by 
them under the deed of 1944 as those 
properties fell into their share on a 
private partition by virtue of the right 
created by Act XVIII of 1937. This 
being the position, the question of 
application of sub-section (2) of Section 
14 could not arise in the instant case. 

(Para 11) 


Sub-section (2) of Sec. 14 must be 
confined to cases where property is 
acquired by a female Hindu for the first 
time as a grant without any pre-exit- 
ing right, under a gift, will, instru- 
ment, decree, order or award, the terms 
of which prescribe a restricted estate 
in the property. In the facts and cir- 
cumstancces of the instant case, it 
could not be said by any stretch of 
imagination that the widows got the 
property in question by the 1944 deed 
and that too, for the first time, with- 


out any pre-existing right. AIR 1977 
Sc 1944 Rel. on. (Para 11) 
Cases Referred: Chronological Paras 
ATR 1977 SC 1944 11 

Sankat Haran Singh, Beni Madhav 
Singh, Vijoy Pratap Singh and Mrs. 
Renuka Sharma, No. 2, for Appellant. 

CHOUDHARY SIA SARAN 


SINHA, J.:— This matter has been re- 
ferred to Division Bench by order No. 
15. dated 13-12-1976 without specifying 
the point for decision by ‘the Division 
Bench. 


2, This second appeal by the plain- 
tiff is directed against the judgment 
and decree confirming the decision of 
the trial court by the lower appellate 
court, namely, the second Additional 
District Judge Champaran, in a suit in 
which the plaintiff sought for a decla- 
ration that the defendants-first party 
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had only a right of maintenance in the 
subject-matter of the suit and they 
had no right to alienate any part of 
the same, the further and consequent 
relief sought for by the plaintiff be- 
ing that the two sale-deeds executed 
by defendants-first party with respect 
fo the lands described in Schedule 4 
to the. plaint in favour of defendants- 
second party were illegal and not bind- 


.ing on him. 


3. In view of the limited conten- 
tion raised by the learned counsel for 
the appellant, the relevant facts may 
be stated thus:— One Lachhuman Tha- 
kur had three sons — Jiwan Thakur, 
Jangi Thakur and Achutanand Thakur, 
Defendant No. 3 Janardan Thakur is 
the son of Jiwan Thakur. Defendant 
No. 1 Godami Kuer is one of the four 
wives of Achuta Nand Thakur. One 
Rajendra Thakur is the son of Acha- 
yuta Nand Thakur by his third wife 
and Radhika Devi, Defendant No. 2,is 
the widow of Rajendra Thakur, While 
there was no issue to Achayuta Nand 
Thakur from his second wife, from his 
first wife he had two sons and one 
daughter. The sons were Dwarika 
Thakur, husband of Lakhpati, and Duk- 
hit Thakur the plaintiff of the suit, 
The „daughter was named Lalita Devi. 


4. The case of the plaintiff was that 
after the death of Achayuta Nand 
Thakur some time in the year 1943, his 
son Rajendra Thakur, having pre-de- 
ceased him, a dispute cropped up among 
the widows of Achayuta Nand Thakur 
which culminated in a panchayati. The 
panches allotted certain properties to 
the widows by way of their mainten- 
arce during their lifetime, the widows 
being given a restricted right therein 
namely that they were not entitled to 
transfer any of those properties Ext. 4, 
as stated in the plaint, was said 
to be a memorandum of the decision 
of the panches. 


5. The suit was contested by two 
sets of defendants. Defendants-first 
party described Ext. 4 as a forged and 
fabricated document and they disputed 
their thumb impressions thereon. De- 
fendants-second party, the purchasers 
from defendants-first party, supported 
the case of the latter in their written 
statement. Among other findings, with 
which we are not very much concerned 
in this second appeal, the trial court 
found that Ext. 4 was not a genuine 
and valid document and as such defen- 
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dants-first party had perfect title over 
the disputed land and were entitled to 
alienate them, The trial court, there- 
fore, dismissed the plaintiffs suit. 


6 The plaintiff took up the matter 
in appeal. The lower appellate court 
found that Ext. 4 was a genuine docu- 
ment and not forged one. Relying, how- 
ever, on the provisions of sub-section 
(1) of Section 14 of the Hindu Succes- 
sion Act, 1956 (hereinafter referred to 
as the Act), the appellate court con- 
curred with the finding of the trial 
court regarding the defendants-first 
party having absolue title to the dis- 
puted properties including the right to 
alienate them, The result was that the 
appeal was dismissed. This is how the 
plaintiff has come up in second appeal 
before this court. 


i. The sole contention of Sri Sankat 
Haran Singh, learned counsel for the 
appellant, before this court, was that 
the proper provisions applicable to the 
instant case were those laid down in 
sub-section (2) of Section 14 of the Act 
and the lower appellate court commit- 
ted an error of law by dismissing the 
plaintiff's suit relying on sub-section (1) 
of Section 14 of the Act, 


8. None appeared on behalf of the 
defendants to contest this appeal. After 
going through Ext. 4, looking to the 
provisions of Section 14 and hearing 
the counsel for the appellant, I must 
say at once that there is no substance 
in the contention raised by learned 
counsel for the appellant. The docu- 
ment Ext. 4 came into existence in the 
month of April, 1944, obviously long 
after the Hindu Women’s Right to 
Property Act, 1937. It is also not in 
dispute that Achuta Nand Thakur died 
after the coming into force of the 
Hindu Women’s Right to Property Act. 
Sub-section (2) of Section 3 of the 
Hindu Women’s Right to Property Act 
(Act XVIII of 1937) provides that when a 
Hindu governed by any school of Hindu 
Law other than the Dayabhaga school 
or by customary law dies having aft 
the time of his death an interest in 
Hindu joint family property, Achutsa 
Nand Thakur admittedly being such a 
governed by the Mitakshara 
school of Hindu law, his widow shall, 
subject to the provision of sub-section 
(3) .. have in the property the same 
interest as he himself had. The limita- 
tions provided by sub-section (3) of the 
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Act XVIII of 1937 were that any 
interest devolving on a Hindu widow 
under the provisions of this section shali 
be the limited interest known asa 
"Hindu Women’s Estate’, provided, how- 
ever, that she will have the same right 
of claiming partition as a male owner. 
The very first line of Ext. 4 shows un- 
ambiguously that though the parties to 
this document had partitioned their pro- 
perties earlier, the said partition not 
having been put in black and blue, the 
document Ext. 4 was being prepared 
for remembrance (Yadgari). It is, thus, 
obvious that Ext. 4 does not create 
any right in the widows in respect 
of the properties already allotted to 
them on partition, but it simply records 
m black and blue what properties had 
fallen to the share of the parties in 
the oral partition which had taken place 
earlier, 


9. Learned counsel for the appellant 
pointed to the two endorsements in 
Ext. 4 purporting to be in the pen of 
Godami Kuer and Radhika Devi, above 
named, which substantially stated that 
whatever lands were allotted to them 
on partition, obviously, effected earlier 
to the date of the execution of Ext. 4, 
were without any right of alienation 
and for the purpose of maintenance 
during their lifetime. If widows were 
entitled to partition the properties left 
by their husbands according to provi- 


sions of the Act XVIII of 1937, they’ 
would acquire interest in those pro- 
perties, subject to the provisions of 


sub-s. (3) of the Act XVIII of 1937. It 
is not the case of the plaintiff that 
the deed (Ext, 4) came into existence 
asa family arrangement deed, his 
simple case being that the widows got 
the lands in question by virtue of Ext. 
4, which is unsupported by the terms 
of Ext. 4 itself. 


10. It was also not disputed by the 
learned counsel for the appellant that 
the widows, named above, were in 
possession of the property allotted to 
them on partition at the time when the 
Hindu Succession Act, 1956, came into 
force. Sub-section (1) of Section 
of this Act states that any property 
possessed by a female Hindu, whether 
acquired before or after the commence- 
ment of this Act, shall be held by her 
as full owner thereof and not as limit- 
ed owner. The Explanation to sub-sec- 
tion (1) of Section 14 indicates the 
sweeping nature of these provisions in« 
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asmuch ‘as it states, inter alia, that the 
properties as mentioned in’ ‘sub-section 
(1) of Section 14 will include both 
movable and immovable property ac- 
quired by a female Hindu by inheri- 
tance or devise, or at a partition, as 
in the instant case, or in lieu of main- 
tenance etc. It is well settled by now 
that sub-section (1) of Section 14 of 
the Hindu Succession Act is large in 
its amplitude and covers every kind 
of acquisition of property’ by a female 
Hindu including acquisition in lieu of 
maintenance and where such property 
was possessed by her at the date of 
commencement of this Act, she would 
become the full owner of the property, 
sub-section (1) of Section 14 of the 
Hindu Succession Act, therefore, clearly 
supports the view taken by the lower 
appellate court. 

11, The submission of the learned 
counsel for the appellant, however, was 
that the provisions that would be ap- 
plicable to.the instant case would be 
those mentioned in sub-section (2) of 
Section 14, which states, inter alia, 
that ‘nothing contained in sub-section 
(1) shall apply to any property acquir- 
ed by way of gift or under a will or 
any other instrument or under a de- 
cree or order of a civil court or. under 
an award where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe „a restricted 
estate in -such property’. The lands in 
question which were allotted to the two 
widows in this case cannot be said 
to have been acquired by them under 
the deed (Ext. 4) as those properties 
fell into their share on a private par- 
tition. by virtue of the right created by 
Act XVIII of 1937. This being the posi- 
tion, the question of application of sub- 
sec. (2) of Section 14 cannot arise in 
the instant case. It is not the con- 
tention of Shri Singh that the endorse- 


. ment in Ext. 4 will act as estoppel 
against the defendants as. obvi- 
ously there can be no estoppel 


` against statute, The sweeping nature of 
the provisions of. sub-section (1) of Sec- 
tion 14 and the restricted sense in 
which the provisions of sub-section (2) 


of Section 14 were to apply were the 
subject-matter of consideration by the 


Supreme Court in the case of WVadde- 
boyina Tulasamma v. Vaddeboyina 
Sesha Reddi..(AIR 1977 SC 1944). In 
the above case their. Lordships observ- 
éd that sub-section (2) of Section .. 14. is 
more “in the. ‘nature of/a proviso or 
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exception’: to. sub-section (1). It ‘excepts - 


certain kinds of’ acquisition of property 
by a Hindu female from the operation 
of sub-section (1) and being in the 
nature of an exception to-.a provision 
which is calculated . to achieve a social 
purpose by bringing about change in 
the social and economic position., of 
woman in Hindu society, it must be 


construed strictly so as to impinge as’ 


little, as possible on the broad sweep of 
the ameliorative provision contained in 
sub-section (1). Their Lordships further 
observed that sub-s. (2) must, there- 
fore, be read in the context of sub-s. (1) 
so as to leave as large a scope for 
operation as possible to sub-section (1) 
and so read, it must be confined to 
cases where property is acquired by a 
female Hindu for the first time ‘as a 
grant without any pre-existing right, 
under a gift, will, instrument, decree, 
order or award, ‘the terms of which 
prescribe a restricted estate in the pro- 
perty. In the facts and circumstancés 
of this case it cannot be said by 
any stretch of imagination that the 
widows got the property in question by 
Ext. 4 and that too for the first ‘time, 


without any pre-existing right. The 
contention raised by the appellant. 
therefore, fails and is negatived. - No 


other contentions having been raised, ‘it 
must be held that there is no merit in 
this second appeal which is dismissed. 
However, in the circumstances of the 
case. the parties will bear their ow 
costs of this second avpeal. i 
SHIVESHWAR PRASAD SINHA, J.:— 


I agree, 
Appeal dismissed. 
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Syed Ibrahim Hussain, Petitioner v. 
The State of Bihar and others, Respon- 
dents. 


Civil Writ Jur. Case No. 463 of 1977, 
D/- 15-11-1979. 


Bihar and Orissa Municipal Survey 
Act (1 of 1920), Ss. 9, 15 — Rules :fram- 
ed under S. 15 — Rule 15 — Preépara- 
tion of Survey records:— Order passed 
by Assistant Superintendent of survey 
under.: Sec. 9 — Appeal against, to 
Superintendent of. Survey — Maintain- 


able. 1979 BBCJ 675 held given per 
incuriam, l ' {Para ; 4) 
BX/BX/A614/80/JDD . Noted, 
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Cases Referred : 
. 1979 BBCJ 675 


S. S. Asghar Hussain and Ahsan 
Sahabuddin, for Petitioner; T. Dayal, 
Govt. Pleader No. 2 and A. K. Singh 
Chauhan, Jr. Counsel to Govt. Pleader 
No. 2, for Respondents. 

: ORDER :— In a writ petition the peti- 
tioner has challenged the validity of 
Annexure ‘3’: Annexure ‘3’ contains the 
order of the Commissioner in appeal 
arising out of the Bihar and Orissa 
Municipal Survey Act, 1920 and the 
Rules framed thereunder. 


2. This matter arises out of the pre- 
paration of the survey record of 
Muzaffarpur Municipality. Annexure ‘1’ 
is the draft publication prepared under 
Section 8 of the Bihar and Orissa Muni- 
cipal Survey Act, 1920 (hereinafter re- 
ferred to as ‘the Act’). The dispute was 
in respect of old plots Nos. 3522 and 
3523 appertaining to Khata No. 797. 
The draft publication as contained in 
Annexure ‘l’ suggested that these plots 
originally belonged to the ex-landlord 
Mehdi Hussain. The petitioner (Syed 
Ibrahim Hussain) is the son of Mehdi 
Hussain, It is also mentioned in Annex- 
ure ‘T that after the death of Mehdi 
Hussain these plots came jin possession 
of Ibrahim Hussain. It is mentioned in 
Annexure ‘1’ that the disputed plots 
are the part and parcel of the house 
of Ibrahim Hussain. The State of Bihar 
raised objection under Sec. 9 of the 
Act. The Assistant Superintendent of 
Survey. ultimately . rejected the objec- 
tion of the State of Bihar and upheld 
the claim of the petitioner as contained 
in Annexure ‘2’. 


3. The State of Bihar preferred an 
appeal under Rule 15 of the Rules 
framed under the Act. Under Section 
15 of the Act the State Government 
has been authorised to frame rules. 
These rules were framed by the State 
Government including Rule 15 under 
Section 15 of the Act. It is relevant to 


Chronological Paras 
3 


quote Rule 15 (1) and (2) which run 
as follows: 
*15. (1) Every appeal against the 


order of an Assistant Superintendent of 
Survey (a) disposing of an objection 
under Rule. 9 and (b) imposing a fine 
under the Act, if presented within one 
month of the date of the order appeal- 
ed against, ‘shall lie to ‘the Superinten- 
dent. 


(2) An appeal against ` the order of, 


the Suprintendent ‘of Survey disposing 
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of an objection under Rule 9 shall lie 
to the Collector, or- if the Collector. is 
the Superintendent of Survey, to the 
Commissioner. The appeal shall be ore- 
sented within one month of the date of 
the orders appealed against.” 


In this connection a reference was 
made toa Division Bench decision of 
this Court in Smt. Ganga Devi v: 
Mahila Silpkala Bhawan, Muzaftarpur, 
(1979 BBCJ 675). In that case it has 
been held that no appeal lies against 
an order passed by an Assistant 
Superintendent of Survey under Section 
9 of the Act. This happened obviously 
because of the non-production of these 
rules before that Bench. It is relevant 
to quote one sentence from para ‘3’. of 
the judgment of the Bench which runs 
as follows:— 


leae It is said that no rule prescrib- 
ing any appeal has been made so far 
and as such the Superintendent of Sur- 
vey had no authority in law to sit as 
an appellate Court.” 


This observation clearly indicates that 
these rules were not placed before the 
aforesaid Division Bench. 


4, These rules, (quoted above) clear- 
ly suggest that an appeal lies to the 
authorities concerned. Under Rule 15 (1) 
of the Rules an appeal lies against the 
order of the Assistant Superintendent 
of Survey to the Superintendent of 
Survey. Under Rule 15 (2) of the Rules 
an appeal lies against the order of the 
Superintendent of Survey to the Col- 
lector. The period of limitation is also 
provided in these rules. Hence, we 
are of the opinion that an appeal lies 
against the order of the Assistant 
Superintendent of Survey to the 
Superintendent of Survey and to the 
Collector from the order of the Superin- 
tendent of Survey. 


5. In the present case, learned coun- 
sel for the petitioner contends that the 
petitioner is in possession of the dis- 
puted portion as a part of the home- 
stead land since before the date of the 
vesting and he was in possession on 
the date of the vesting and as such he 
is entitled to retain the . possession 
under Section 5 of the Bihar Land Re- 
forms Act, 1950. This aspect of the 
case has not been examined either by 
the ‘Assistant Superintendent of Survey 
or the Superintendent of Survey in 
appeal. Hence, we . are remanding . the 
matter to the Assistant Superintendent 
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of Survey for examining as to whether 
the petitioner was in possession as part 
of the homestead land on the date of 
the vesting or not. If it is found that 
the petitioner was in possession on the 
date of the vesting as homestead land 
then the petitioner shall retain posses- 
sion of the homestead land on the 
basis of Section 5 of the Bihar Land 
Reforms Act and he shall not be evict- 
ed therefrom, j 


6. In the result, the petition is al- 
lowed, Annexure '}? is hereby quashed 
and the case is remitted back to the 
Assistant Superintendent of Survey for 
fresh examination in accordance with 
the direction mentioned above. Parties 
shall bear their own costs. 

Petition allowed. 
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S. ALI AHMAD AND M. P. 
VERMA, JJ. 


Shambhu Dayal Khetan and others, 


Petitioners v. Motilal Murarka and 
others, Respondents, 

Civil Revn. No. 1039 of 1977, DJ- 
16-8-1979.* 


Civil P. C. (1908), Ss. 2 (12) and 151 
-— Possession of co-sharer cannot be 
wrongful within Sec. 2 (12) — There- 
fore one cannot claim mesne profits 
against the other, 


The possession of a co-sharer can 
never be wrongful within Sec. 2 (12) 
as he has a right and interest in every 
inch of the undivided property. There- 
fore one. co-sharer cannot claim mesne 
profits against the other on the ground 
that he was in wrongful possession. In 
a title mortgage suit against A, a Re- 
ceiver of suit building consisting of a 
number of rooms was appointed. On 
{0-10-1969 the Court directed the Re- 
ceiver to hand-over possession of six 
rooms to B who was not a party to 
the suit but possession of the said 
rooms was delayed till 13-1-1974. B 
claimed mesne profits against A be- 
cause of loss suffered by him due.-to 
non-delivery of possession for the afore- 
said period. It was held that since B 
on his own allegations claimed to be 
a co-sharer with A of the suit property 


*Against order of Raghuraj Singh, 2nd 
Addl. Sub, J., Bhagalpur, D/- 3-6- 
1977. 


BX/CX/A316/80/GNB 
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the possession of.A could not be wrong- 
ful against B and therefore B could not 
claim mesne profits against A for non- 
delivery of possession of the said rooms. 
The order dated 10-10-1969 could not 
be construed as depriving A from en- 
joyment of undivided property. 


(Para 5) 
Om Prakash Ghosh and Bishwanath 
Agrawal, for Petitioners: B. P. Raj- 


garhia, Parmeshwar Pd., S. K. Sharan 
and B. B. Sen, for Respondents. 
ORDER:— This civil revision appli- 
cation is directed against an order’ 
dated 3rd June, 1977, by which the 
court below dismissed the application 
filed by the petitioners for ascertain-. 
ment of mesne profits against the de- 
tendant-first party to the mortgage suit 
gid one Arbind Nath Mishra, who is 
opposite party No. 6 to this application. 


2. The application for mesne profits 
filed in the court below on 2-1-1973 
was an outcome of a litigation initiated 
on 18-8-1953. Events are many but 
they all need not be mentioned for the 
disposal of this application as they are 
irrelevant for our purpose. All that 
need be said is that Title Mortgage 
Suit No. 65 of 1953 was filed by the 
United Bank of India Ltd. against oppo- 
site party Nos. 1 to 3. A receiver was 
appointed in the year 1957, who took 
possession of the suit property. The peti- 
tioners claiming to be the purchasers 
of 4 annas 8 pies share claimed to be 
in possession of 17 rooms in the suit 
property known as Moti Mahal. Posses- 
sion of all these rooms was taken by 
the receiver. Later on, by an order 
dated 10-10-1969, the court directed the 
receiver to hand-over possession of six 
rooms to the petitioners, This was not 
to the liking of opposite party Nos. f 
to 3 and 6. All possible objections were 
raised and the delivery of possession 
with respect to these six rooms was 
delayed till 13-1-1974, that is to say, 
the petitioner could take possession of 
those six rooms after about more than 
four years of the order dated 10-10- 
1969. Through this application, therefore, 
the petitioners claimed that they should 
be paid mesne profits at the rate of 
Rs. 300/- per month because of the loss 
they suffered on account of non-deliv- 


ery of possession for the period 
above-mentioned, 


3. The application was contested by 
the opposite party. The court below 
rejected the application on the ground 
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that the petitioners were not parties to 
the mortgage suit and as such neither 
Section 144 of the Code of Civil Pro- 
cedure nor Section 151 of the Code of 
Civil Procedure applied to the facts of 
this case. The court below also seems 
to have held the application to be not 
maintainable because opposite party 
No. 6 was in possession of four out of 
the 6 rooms and he too was not a party 
to the suit. Thereafter, this revision 
application has been filed. 


4, Mr, Bishwanath Agrawal, 
counsel for the petitioners, contended 
that the court. below was wrong in 
dismissing the application on the ground 
that the application was not maintain- 
able as the petitioners were not parties 
to the suit. According to him, the 
principles of Section 144 of the Code 
of Civil Procedure were applicable and 
the court below had ample jurisdiction 
to pass orders for restitution under 
section 151 of the Code of Civil Pro- 
cedure. To support that learned coun- 
sel referred to certain decisions. Mr. 
Rajgarhia, on the other hand, appear- 
ing for opposite party Nos. 1 to 3 con- 
tended that the court below rightly re- 
jected the application. Mr. Sen appear- 
ing for the Bank contended that no 
order which adversely affects the Bank 
should be passed. 


& The points raised by 
counsel for the parties were certainly 
interesting but unfortunately they do 
not arise for consideration in this case. 
On the case of the petitioners them- 
selves, they were co-sharers along with 
opposite party Nos. 1 to 3. The grie- 
vance of the petitioners is that oppo- 
site party Nos, 1 to 3 were in posses- 
sion of the six rooms in spite of the 
order dated 10-10-1969 passed by the 
court below and on that basis as stated 
above, they claim mesne profits on the 
ground that they were deprived of the 
enjoyment of those six rooms to which 
they were entitled to in pursuance of 
the aforesaid order. But that alone, in 
our opinion, is not sufficient to entitle 
the petitioners to get mesne profits from 
opposite party Nos. 1 to 3, “Mesne pro- 
tiffs’ has been defined in sub-section 
(12) of Section 2 of the Code of Civil 
Procedure, which is as follows:-— 


learned 


learned 


“Mesne profits’ of property means- 


those profits which the person in wrong- 
ful possession of- such property actual- 
ly received or might with ordinary 
diligence have received therefrom, to- 
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gether with interest on such profits, but 
shall not include profits due to im- 
provements made by the person in 
wrongful possession.” 


A bare reading of this sub-section 
shows that a person in wrongful posses- 
sion alone is liable to pay mesne profit, 
Was the possession of opposite party 
Nos. 1 to 3 wrongful? The answer to 
that is certainly in the negative be- 
cause they were, according to the case 
of the petitioners themselves, co-sharers 
of the six rooms. It is settled that pos- 
session of a co-sharer can never be 
wrongful as he had right and interest 
in every inch of the undivided pro- 
perty, It is not said by the petitioner 
that the property has been divided by 
metes and bounds and these six rooms 
have been allotted to his share All 
that is said is that the petitioners are 
entitled to exclusive possession of these 
Six rooms on account of the orders 
passed on 10-10-1969. But this order 
cannot be construed as to deprive oppo- 
site party Nos. 1 to 3 from enjoyment 
of the undivided property. For these 

reasons, in our view, the petitioners| 
cannot claim mesne profits against 
opposite party Nos, 1 to 3. The appli- 
cation therefore, fails and is dismissed; 
but in the circumstances there will be 
no order as to costs. 


Application dismissed. 
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SHIVESHWAR PRASAD SINHA, J. 


Parke Davis & Co., Appellant v. 
D. B. T. Pharmaceuticals, Respon- 
dent, 

A. F. O. O. No. 10 of 1979, D/-4-7- 
1979.* 

Civil P. C. (1908), O. 39, R. 2— ` 
Temporary injunction restraining 


defendants from using plaintiffs trade 
mark in suit for perpetual injunction — 
Existence of prima facie case — Matters 
to be considered — ((i) Specific Relief 
Act (1963), S. 37; (ii) Trade and Mar- 
chandise Marks Act (1958), S. 106). 

The plaintiffs filed suit for perpetual 
injunction against defendants from 
using trade mark “DRYL” of which 
the plaintiffs were registered proprie- 


*Against order of A. B. Prasad, 1st 
Addl. Dist. J., Muzaffarpur, D/- 8-12- 
1978. 
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tors, They had been in exclusive use 
of that trade mark and have used it in 
many of their other medicinal prepara- 
tions which have achieved certain 
respectability in market. The defen- 
dants were also manufacturers of medi- 
cinal products. The plaintiffs claimed 
temporary injunction also. 

Held: When plaintiffs came up with 
such a suit, the Court had to apply its 
mind to the cause as to why the 
defendants were enamoured of using 
the same mark on its preparations. If 
the word “DRYL” had not had any 
particular attraction for customers, 
why should the defendants have stuck 
to that mark for its medicinal prepara- 
tions, These are some aspects of the 
matter which immediately attract atten- 
tion and require consideration. This 
certainly means there is a case for 
trial, namely, a prima facie case. 

(Para 5) 

Confusion is likely to be created ei- 
ther by the similarity of goods or by 
the use of a name which might give 
rise to a belief in purchaser’s mind of 
there being some connection with the 
goods and the owner of registered 
trade mark. If, therefore, there be a 
complaint by registered owner of trade 
mark about any such deception being 
practised by another, there is certainly 
a cause to be tried. (Para 6) 

Since there ig a prima facie case to 
be tried and the balance of convenience 
also lies in granting temporary injunc- 
tion, otherwise one does not know what 
injury will be caused to the goodwill 
of plaintiff's business, the defendants 


are temporarily injuncted from using 
trade mark “DRY”. (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1965 SC 980 6 


A. R. Lall and P. K. Bose, Sr. Advo- 
cates and Gautam Bose, for Appellant; 
Lal Narayan Sinha, Sr. Advocate and 
Bhupendra Narain Sinba, for Respon- 
dent. 

JUDGMENT : — This plaintiffs appeal 
is directed against an order dated 8th 
December, 1978, refusing to grant tem- 
porary injunction in favour of the 
plaintiff and against the defendant 

2. The suit, which was in relation 
to infringement of trade mark rights, 
was for perpetual injunction against the 
defendant from using the trade mark. 
The plaintiff also prayed for grant of 
temporary injunction against the 
defendant, _. = 3 4 
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The, plaintiff is a . manufacturer of 
various types of medicinal products 
having separate registered trade marks 
for each type and one which has given 
rise to the present cause is the alleged 
use by the defendant of the trade mark 
‘DRYL’ of which the appellant-plamtiff 
was the registered proprietor having 
Registration No. 216356 dated 4-7-1963. 
The defendants are also manufacturers 
of medicinal products. The other trade 
marks of medicinal and pharmaceutical 
preparations of which the appellant is 
the registered proprietor are Benadryl, 
Caladryl, Ambodryl, Ergodryl, Bodry! 
and Combodryl. By virtue of the regis- 
tration of the said trade marks, the 
plaintiff claims sole and  execlusive 
right to its use. 


3. It appears that some time in the 
year 1976, tne plaintiff came to learn 
that the defendants, who were having 
their Head Office at Muzaffarpur, were 


manufacturing certain medicinal pre- 
parations giving it a mark “D. B. 
DRYL”. It is stated on behalf of the 


appellant that the plaintiff first request- 
ed the defendants to abstain from using 
the word ‘DRYL’ in their medicinal 
preparation and ultimately filed the 
suit in question which: has given rise 
to this appeal. The suit, as stated ear- 
lier, was filed for perpetual injunction 
of the defendant from using the trade 
mark of which the appellant claimed to 
have exclusive right of user. Besides, 
the appellant also claimed temporary 
injunction against the defendant. 


The learned jst Additional District 
Judge has refused to grant temporary 
injunction and ‘the reason which 
weighed with him was that there was 
no chance of confusion in a purchaser’s 
mind between plaintiffs and defen- 
dant’s products even though the mark 
‘DRYL’ was being used also by the 
defendant for its pharmaceutical pre- 
paration. In other words, according 
to the learned Judge, the plaintiff had 
no prima facie case. The ‘prayer for 
grant of temporary injunction having 
thus been refused, the appeal is now 
laid before this Court. i 


4. Mr. Lall appearing for the appel- 
lant has submitted that once it is 
admitted that the appellant was the 
registered proprietor of the said trade 
mark ‘DRYL’ and the defendant was 
not, the defendant could not. use it 
unless they established. their right to 
do .so. It would be - irrelevant for. @ 
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Court; while deciding the question of 
temporary injunction in such a case, tc 
say that chances of deception betweer 
the plaintiffs goods and defendant’s 
gcods was nil even with that trade 
mark being put on their respective 
medicinal preparations. According to 
the learned counsel for appellant if 
there is an infringement of the plain- 
tiffs exclusive right to use the trade 
mark, the plaintiffs right must be pru- 
tected. In support of his argument, he 
has cited certain decisions of certain 
High Courts as also of the Supreme 
Court to which I shall advert at the 
appropriate place. On these arguments, 
the learned counsel for the appeliant 
has submitted that the temporary in- 


jurction asked against the defendant 
must be granted to the appellant; 
firstly, because, there was a prima 
facie case (for) trial and secondly 


. because, the balance of convenience lay 
in injuncting the defendant from using 
the said trade mark and lastly, because, 
irreparable injury would be caused to 
the plaintiff if the defendant was not 
injuncted. The injury to its goodwill 
could not be compensated in terms of 
money. He has, therefore, urged chat 
the impugned order of the trial Court 
be set aside and the defendant be 
temporarily injuncted from using the 
said trade mark ‘DRYL’ for its pharma- 
ceutical preparations, 


5. Mr. Lal Narayan Sinha, appear- 
ing for the respondent, has: urged that 
the learned Additional District Judge 
was justified in refusing the injunction 
because the defendant’s product was 2 
drug which came under Sch L and 
could be sold only on prescription of 
registered medical practitioner. There 
was. therefore, no scope of deception 
or confusion between the medicinal! 
preparations manufactured by the peti- 
tioner and those made by the defen- 
dant. If no confusion or deception was 
possible, defiritely there could be no 
prima facie case to be tried. Ht has 
further been submitted that the bal- 
ance of corvenience also did not lie in 


favour of granting temporary injunc- 
tion. In this regard it is stated that, 
if injuncted the defendant might lose 


his total business, but it will be of no 
consequence for the plaintiff. Referring 
to the figures of sales made by the 
plaintiff, it has ‘been submitted that 
the defendants’ medicinal preparation 
at all affected it. Moreover, 


had not 
‘to ‘the learned counsel -fcr 


according 
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the respondent, the word ‘DRYL’ had 
come to be used in a common way, for 
any medicine which has a potentiality of 
controlling diseases. On these grounds 
it. has been urged on behalf of the 
defendant-respondent that the impugn- 
ed order was a valid order which must 
be sustained. 


6 As observed earlier, the plain- 
tiff’s prayer for grant of temporary 
injunction against the defendant has 
been rejected on the ground that the 
plaintiff had not had .a prima facie 
case. It has been rather difficult for 
me to appreciate that view. Now, here 
is a case in which admittedly the 
plaintiffs are the registered proprietors 
of a trade mark ‘DRYL’. They had 
been in exclusive use of that trade 
mark and have used it in many of 
their other preparations such as Bena- 


dryl, Caladryi, Comodryl etc. These 
preparations have achieved a certain 
respectability in the market. When, 


therefore, the plaintiffs came up with a 
suit for perpetual injunction against the 
defendant’s using the said registered 
trade mark in their preparation, defi- 
nitely the Court had to apply its mind 
to the cause as to why the defendant 
was enamoured of using the same 
mark on its preparations. If the word 
‘DRYL’ had not had any particular 
attraction for customers, why should 
the defendant have stuck to that mark 
for its medicinal preparations. These 
are some aspects of the matter which 


immediately attract attention and re- 
quire consideration. This certainly 
means that there is a case for trial, 
namely, a prima facie case. Further, 


under S. 12 of the Trade and Merchan- 
dise Marks Act, 1958 (Act No. XLIII of 
1958) there is a prohibition of regis- 
tration of identical or deceptively simi- 
lar- trade mark. That has. a purpose, 
namely, otherwise it may put the mr- 
chasers of the goods in confusion and 
deception. Section 29 of the Act pro- 
hibits infringement of trade mark 
rights in course of trade. User of such 
a trade mark which is identical with 
or deceptively similar to a trade mark 
of a registered proprietor in relation 
to any goods is prohibited. The decep- 
tion, as one can see, could generally 
be of two varieties: one, of being so 
similarly made as if they were the 
goods of the registered proprietor; the 
other, the goods manufactured though 
looking ‘dissimilar in all respects, yet 
bearing on it a mark which might con-- 
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fuse the purchaser as to its actual 
manufacturer. The Supreme Court in 
the case of Kaviraj Pandit Durga Dutt 
Sharma v. N. P. Laboratories, (AIR 
i365 SC 980) has observed :— 


“In an action for infringement, the 
plaintiff must no doubt, make out that 
the use of the defendants mark ís 
lixely to deceive, but where the simi- 
larity between the plaintiffs and the 
defendant’s mark is so close either 
‘visually, phonetically or otherwise and 
the Court reaches the conclusion that 
there is an imitation, no further evid- 
ence is required to establish that the 
plaintiffs rights are violated. Expressed 
in another way, if the essential features 
of the trade mark of the plaintiff have 
been adopted by the defendant, the 
fact that the get-up, packing and other 
writing or marks on the goods or on 
the packets in which he offers his 
goods for sale show marked differences, 
or indicate clearly a trade origin dif- 
ferent from that of the registered pro- 
prietor of the mark would be immate- 
rial: whereas in the case of passing off, 
the defendant may escape liability if 
he can show that the added matter is 
sufficient to distinguish his goods from 
those of the plaintiff.” 


Learned Additional District Judge 
quoted this very passage in his 

and yet, curiously enough, he has 
thought it proper to hold that there 
was no prima facie case for trial. I 
ust say that confusion is likely to be 
created either by the similarity of the 
goods or by use of a name which 
might give rise to a belief in the pur- 
chaser’s mind of there being some con- 
nection with the goods and the owner 
of the registered trade mark. If, there- 
fore, there be a complaint by the 
registered owner of the trade mark, 
about any such deception being practised 
by another, it would be difficult to 
say that there is no cause to be tried. 
In one of its decisions, (1978) 3 Indu- 
strial Property Law Rep. 73, the Delhi 
High Court was seized with the ques- 
tion as to whether the use of a well 
known trade mark for the purpose of 
manufacturing goods other than the 
goods manufactured by the registered 
owner of the trade mark, was likely 
to confuse the customers with regard 
to real manufacturer of the said goods, 


has 
order 









Their Lordships observed that “if a 
trade mark is an invented word (the 


word was ‘Telerad’) then the first user 
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of such a trade mark obviously intends 
to have a monopoly of it and he will 
make every attempt to satisfy the au- 


thorities acting under the Trade and 
Merchandise Marks Act to protect his 
monopoly of the same.” Their Lord- 


ships further observed “when a person 
copies as his own trade mark a word 
previously invented by another person, 
suspicion immediately arises why the 
copyist is trying to imitate the person, 
who has a priority in the trade. The 
appellant in the present case has not 
been able to give any satisfactory 
answer as to why it had raised ‘Tele= 
rad’ as its trade mark......... , 


7. It would not be proper for me to 
go into the merits of the instant case, 
because the suit is still pending and I 
am told that it has been stayed in 
terms of S. 46 (1) (b) of the Act be- 
cause, the defendant has filed a peti- 
tion before the Registrar of Trade 
Marks, Bombay, stating that the plain- 
tiff has not been using the trade mark 
‘DRYL’ since a continuous period of 53 
years expiring a month before the date 
of the application. The said application 
is pending before the Registrar of 
Trade Marks Bombay and I am told 
that the parties have filed their pleas 
and the matter may now be heard 
shortly, in course of the year. Be that 
as it may, upon what I have discussed 
above, it will be wrong to say that the 
plaintiff did not have a prima facie case. 
Upon the facts aforesaid there is a 
prima facie case for trial. 


8. Learned counsel for the defen- 
dant-respondent has argued that be- 
cause no dent had been caused on the 
plaintiffs business by the use of the 
mark 'DRYL’ by the defendant, there 
was no question of the balance of 
convenience being in the  plaintiff’s 
favour. It is difficult to answer this 
question at this stage because whether 
or not a dent has been caused in the 
plaintiffs business requires to be decid- 
ed on the basis of the evidence which 
the parties may hereafter produce, 


9. In my opinion, therefore, since 
there is a prima facie case to be tried 
and the balance of convenience also 
lies in granting the injunction prayed 
for, otherwise one does not know what 
injury will be caused to the goodwill 


of the petitioner’s business, the im- 
pugned order must be set aside. The 


impugned order is accordingly set aside 
and the defendants are temporarily in- 
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juncted from using the trade mark 
‘DRYL’ in their pharmaceutical prepara- 
tions from today until the disposal of 
the title suit or the decision of: the 
Registrar, Trade Marks, Bombay on the 
petition under S. 46 (1) (b) of the Act 
whichever is earlier, 

10. The appeal is allowed, but in 
the circumstances without costs. 


Appeal allowed, 
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Kailashpati Narain Singh and others, 
Petitioners v. Bhola Sanani and others, 
Respondents, 

Civil Revn. No, 923 of 1973; D/- 6-4- 
1979.* 


Civil P, C. (1908), O. 41, Rr. 24 to 27 
and S. 151 Remand order made 
under S. 151 in violation of O. 41, 
Rr. 24 to 27 is illegal. 


Under O. 41, R. 24 if the evidence on 
record is sufficient the Appellate Court 
has to pronounce the judgment on the 
basis of such evidence. Therefore, when 
the evidence on record was sufficient 
to dispose of the matter before the 
Appellate Court the order of Appellate 
Court remanding the matter to the 
trial Court under S. 151 for delivering 
a fresh judgment on the basis of the 
existing evidence on the record would 
be illegal. The Appellate Court can 
invoke the aid of S. 151 for remanding 
the case where it cannot determine the 
issues under O. 41, Rr. 24 to 27. If the 
Appellate Court thinks that a retrial is 


needed then in that case only it can 
take the aid of S. 151. The inherent 
powers under S. 151 can be invoked 


only in the absence of express provi- 
sions in the Civil P. C. Therefore a 
remand of the matter under S. 151 
when the appeal itself could have been 
disposed of by the Appellate Court 
under O. 41, Rr. 24 to 27 would be 
illegal. ATR 1917 Cal 44 (FB) and AIR 
1965 SC 364, Rel. on. (Paras 4, 5) 


Cases Referred: Chronological Paras 


AIR 1965 SC 364 5 
(1917) ILR 44 Cal 929: AIR 1917 Cal 
44 (FB) 3 


*Against order of Madhav Pd. Tandon, 
2nd Addl. Sub-Judge, Muzaffarpur, 
D/- 27-6-1973. 
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for Peti- 
for Respon- 


Lakshman Saran Sinha, 
tioners; Aswini Kumar, 
dents, 

ORDER : 


— The plaintiffs-petitioners 
have preferred this civil revision 
against the order of remand made by 


the Appellate Court. 
2, A short point for consideration is: 


Whether a remand order under Sec- 
tion 151 of the Civil P. C. can be 
made in violation of the specific provi- 
sions contained in O. 41, Rr. 24 to 27 
of the Civil P. C. (hereinafter referred 
to as ‘the Code’)? 


3. In the present case, the Appel- 
late Court remanded the appeal for 
fresh consideration of issues 3 and 5 
by the trial Court and for delivering 
afresh judgment in the light of the 
observations made in the order. The 
Appellate Court was of opinion that no 
finding is possible in respect of issues 
3 and 5 at this stage, and, as such, it 
directed the trial Court to give clear 
findings on both the issues in the light 
of the evidence on the record. 


4. The short point is: whether this 
type of remand order can be passed 
under S. 151 of the Code or not? ‘The 
Appellate Court remanded the matter 
for delivering a fresh judgment on the 
basis of the existing evidence on the 
record. In my opinion, the order of 
remand under S. 151 of the Code 
should not be passed where an appeal 
can be disposed of under O. 41, Rr. 24, 
25 and 27 of the Code. Under O. 41, 
R. 24 of the Code, if the evidence on 
the record is sufficient, the Appellate 
Court shall pronounce the judgment 
on the basis of the evidence on the 
record. In the present case, the evid- 
ence was sufficient on the record to 
decide issues 3 and 5. Issues 3 and 5 
were as follows: 

“3. Whether the suit is bad for non- 
joinder of parties ? 

5. Whether the 
law of 
sion ?” 
In respect of issue No, 3, the trial 
Court held that it was not pressed be- 
fore it. The trial Court discussed issue 
No. 5 on the basis of the materials on 
the record. The Appellate Court 
remanded issue No. 5 mainly on the 
ground that the trial Court did not 
consider the evidence of the witnesses 
in cross-examination. The Appellate 
Court could have decided issue No. 5 


suit is barred by 
limitation and adverse posses- 
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on the evidence on the record. Ordi- 
narily, the Court should not invoke the 
aid of S. 151 of the Code when an 
‘appeal can be decided under O. 41, 
Rr. 24, 25 and 27 of the Code. If the 
Appellate Court is of opinion that the 
trial Court omitted to frame or try 
any issue, or to determine any question 
of fact, the Appellate Court may frame 
the issue and refer the case to the 
trial Court and direct the trial Court 
to take additional evidence required. 
After trying the issue and recording 
such evidence, the trial Court shall 
return the file to the Appellate Court 
who will decide the matter raised in 













law and decide the appeal on merit. 
f under these provisions, the Appellate 
Court can determine the dispute, then 
in that case the Appellate Court should 
not invoke the aid of S. 151 of the 
Code. The Appellate Court can invoke 
the aid of S. 151 of the Code for 
remanding the case where the Appel- 
late Court cannot determine the issues 
under O. 41, Rr. 24, 25 and 27 of the 
Code. In other words, if the Appel- 
late Court thinks that retrial is needed, 
then in that case only the Appellate 
ourt can take tne aid of S. 151 of the 
Code, 


5. In this connection, a Full Bench 
decision of the Calcutta High Court in 
Ghuznavi v. The Allahabad Bank Ltd., 
(1917) ILR 44 Cal 929) was referred 
to. In that case, the majority of the 
Judges were of the view which will 
appear from the judgment of Mooker- 
jee, J. wherein he held as follows: 

T enwebwues where it is clearly apparent 
that the Appellate Court cannot itself 
satisfactorily dispose of the suit on the 
merits by the adoption of the specific 
-procedure mentioned in Rr. 24-29, a 
remand for retrial is not only pérmis- 
sible but obviously incumbent on the 
Court.” 


Their Lordships of the Calcutta _ High 
Court have held that if the Appellate 
Court cannot ‘dispose of the appeal 
under O. 41, Rr. 24-29, a remand for 
retrial can be made under S. 151 of 
the Code. Hence, I: hold that under 
S..151 of the Code, a remand for re- 


trial can be made in exceptional cases. 


and not in any other case. In: the 
present case; the appeal could.” have 
been disposed - of under O.: 41, R.. 24 ‘of 
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the Code as there: was sufficient evid- 
ence to decide the appeal on merits. It 
was none of the business of the Appel- 
late Court to remand an appeal simply 
for writing a fresh judgment. In my 
opinion, such an order is an abuse of 
the process of the Court. Section 151 of 
the Code can be used for the ends of 
justice or to prevent abuse of the pro- 
cess, of the Court or in cases where 
there is no specific provision in the 
Code. In my opinion, the Appellate 
Court erred in law in remanding the 
matter under S. 151 of the Code when 
the appeal itself could have been dis- 
posed of by the Appellate Court under 
O. 41, R. 24 of the Code. A remand 
under S. 151 of the Code should not 
be made`by the Appellate Court when 
the appeal could be disposed of under 
O. 41, Rr. 24 to 29 of the Code. In my 
opinion, S. 151 of the Code’ should ‘be 
used where the Appellate Court is of 
opinion that the whole issue should be 
retried, otherwise not. In this connec- 
tion, a decision of the Supreme Court 
in Mahendra Manilal Nanavati . v. 
Sushila Mahendra Nanavati (AIR 1965 
SC 364) was referred to. In that deci- 


sion, it has been held that it is - weil 
settled that the inherent powers can 


be availed of only in the absence of 
express provisions in the Code. 


6. In these circumstances, I hold that 
the order of remand passed by the 
Appellate Court is not in accordance 
with law, and it failed to exercise the 
jurisdction which was vested in it by 
law. Hence I remand the matter ‘othe 
Appellate Court for fresh decision ` in 
accordance with law after hearing both 
the parties, 

7 The principle of law raised in 
this case may be summarised thus :— 


The inherent powers under S. 151 of 
the Code can be exercised for remand- 
ing a case only for a retrial and not 
otherwise. The ` Appellate Court should 
not invoke the aid of S. 151 of the 
Code when an appeal can be disposed 
of under O. 41, Rr. 24 to 27 of “the 
Code. It is a settled law that .the in- 
herent powers can be exercised only in 
absence of express provisions in the 
Code. If an appeal can be disposed of 
under O. 41, Rr. 24 to 27 of the Code, 
then in that case S. 151 of the. ‘Code 
shall’ not be invoked for directing a. re- 
trial and writing a fresh judgment - on 
the .existing materials. on the record. In 
other words, if an appeal can , be: dis~ 
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posed of under ©. 41, .R. 24 of the 
Code on the basis of evidence on re- 


cord, the Appellate Court shall not in- 
voke S. 151 of the Code for remandirg 
a case to the trial Court. 


8. In the result, the petition is 
allowed and the Appellate Court is 
directed to rehear the appeal and 


decide the appeal on merits after hear- 
ing both the parties in accordance with 
law as well as on the basis of the 
observations made above. The parties 
will bear their own costs. 


Petition allowed. 


AIR 1980 PATNA 113 
SHIVANUGRAH NARAIN, J. 


Govind Yadav and others, Appellants 
v. Deoki Devi and others, Respondents. 


A. F. A. D. No. 569 of 1974, D/- 3-4- 
1979.* 


(A) Limitation Act (1963), Arts. 64-65 
=- Suit for declaration of title and 
recovery of possession — Plaintiff ob- 
tained possession of land by virtue of 
delivery of possession which was effect- 
ed in pursuance of order: of Collector 
and continued to be in possession for 
more than 15 years — Suit filed within 
one year from the date of dispossession 
—- Held there was no legal impediment 
in passing decree for eviction. 


The plaintiff filed a suit for declara- 
tion of title to, and recovery of posses- 
sion over the disputed land. There was 
a clear finding by the Court of Appeal 
which was the final Court of fact that 
the plaintiffs were in possession of the 
lands after the delivery of possession n 
Dec., 1940 till after the order under 
S. 145, Cr. P. C. that is till 15-9-1965. 
Or in other words, the plaintiffs were 
in possession continuously for more 
than 15 years. The finding, further, 
was that they had obtained possession 
by virtue of the delivery of posses- 
‘gion, which was effected in pursuance 
of the order of the Collector directing 
the restoration of possession to the 
plaintiffs over the suit lands. The plain- 
tiffs, therefore, were, on the findings, 
in possession by virtue of the order of 


*Against decision of Mahendra Prasad 
Sinha, 4th Add!. Dist. Judge, Monghyr, 
D/- 21-5-1974. e 
BX/BX/A585/80/LGC . 
~... 1980 , Pat./8 VI G—30 _ 
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` tion of adverse possession 
in the case made out by the party,. the 
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the Collector which purported to clothe 
them with the right to be in possession. 
The suit was filed on 1-8-1966. 

Held that the plaintiffs did acquire 
title to the suit lands by adverse 
possession thereof for more than 12 
years. The right and the title of the 
defendants therein, if. any, was extin- 
guished and the plaintiffs had perfected 
their title thereto. As the suit was not 
barred by limitation there was no legal 
impediment in passing the decree for 
eviction. (Paras 10, 19) 

The fact that delivery was taken 
through Court shows that the posses- 


sion was open and it continued with- 
out break for more than 15 years. 
Long possession for the statutory 


period enjoyed openly and continuously 
in assertion of independent right is jit- 
self sufficient to confer an absolute 
right on the possessor in the land. 
possessed. AIR 1956 Pat 308, Rel on. 
(Paras 11, 12) 
(B) Limitation Act (1963), Arts, 64-65 
— Adverse possession — Plea of, if can 
be raised’ for the first time in Court of 
a resort, (Civil P. C. (1998), Ss. 180- 
When a question of law is raised for 
the first time in a Court of last resort 
upon the construction of a document 
or upon facts either admitted or proved 


‘beyond controversy, it is not only com- 


petent but expedient in the interest 
of justice to entertain the plea. In the 
instant case, the plea that the plaintiffs 
had acquired title to the suit land by 
adverse possession arises upon facts 
proved beyond controversy because it 
arises upon the facts found by the Ap- 
pellate Court which is the final Court 
of fact. AIR 1951 SC 16, Foll 

| (Para 15) 

(C) Limitation Act (1963), Arts. 64-65 
-- Adverse possession — Plea of title by 
adverse possession need not be specifi- 
cally pleaded. (Civil P. C. (1908), O. 6, 
Rr. 2, 4). 

In a suit based on title extending 
for more than 12 years plea of adverse 
possession need not be specifically 
pleaded as it is included in tha plea of 
title. Where the relevant facts for 
raising an issue of title by adverse 
possession are raised in the pleading 
by a party and the facts were. dealt 
with by the trial Court and the ques- 
was implicit 


an? 
je 
£ 
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party can succeed on title by adverse 
possession even though it is not specifi- 
cally pleaded at the trial stage and no 
issue had been raised on it and the 
plea is raised at the first appellate 
stage. (1967) ILR 46 Pat 1103 and ATR 
1957 Pat 157, Rel. on. (Para 17) 


In the instant case though the plea 
of title by adverse possession had not 
been raised in the plaint in specific 
terms, a case of acquisition of title by 
adverse possession arose upon the facts 
stated in the plaint as all the facts 


relevant for raising a issue of title by 
adverse possession were stated in the 
plaint. The plaint contained a clear 


averment that the plaintiffs were con- 
tinuously in possession for more than 
12 years peaceably and as of right in 
assertion of their independent title. It 
can, therefore, be said that the plea 
of title by adverse possession was im- 
plicit in the case made out by the 
plaintiffs in their plaint. It is also 
manifest that if the plaintiffs are per- 
mitted to raise the plea of title by 


adverse possession, the defendants 
would .not be taken by surprise. 
(Para 16) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597 7 
(1967) ILR 46 Pat 1103 17, 18 
AIR 1957 Pat 157 17 
AIR 1956 Pat 308 12 


AIR 1951 Sc 16: 
AIR 1951 Pat 56 
(1959) ILR 28 Pat 379: AIR 1949 Pat 


1951 All LJ 8 15 
7 


462 8 
AIR 1922 PC 181 14 
AIR 1922 Pat 398 18 
1892 AC 473: 67 LT 508, Connecticut 


Fire Insurance Co. v. Kavanagh 15 


Sudhir Chandra Ghosh and Anish 
Chandra Sinha for Appellants; Parma- 
nand Sharan Sinha and Ashok Kumar 
Roy, Abhijit Sinha for D., R. Sarda, 
for Respondents. 


JUDGMENT : —This appeal by defen- 
dants 1 and 2 arises out of a judgment 
and decree of the 4th Additional Dis- 
trict Judge, Monghyr by which the 
learned Additional District Judge has 
reversed the judgment and decree of 


the trial Court and decreed the suit 
brought by the respondents in this 
Court for declaration of title to, and 
recovery of possession over 7.5 acres 


equal to 8 bighas, 11 kathas 17 dhurs of 
land comprised in survey Plot No. 491 
of Khata No. 676 of village Hathband 


Govind Yadav v, Deoki Devi 
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in the District of Monghyr fully 
described in Sch. III to the plaint of 
the suit out of which this appeal arises. 


2. The aforesaid Survey Plot No. 491 
is a very large plot of land and admit- 
tediy 20 bighas, 17 khatas 19 dhurs 
specified in Sch. II to the plaint out 
of the aforesaid Survey Plot No, 491 
was sold to the original plaintiff No. 1 
Keshav Yadav under a registered. sale 
deed dated 30-5-1940 executed by one 
Gopi Nath Bose. who had purchased 
Khata No. 676 at an auction sale in 
execution of a decree for arrears of 
rent obtained against the recorded 
tenants. Keshav Yadav was mutated 
in the ‘landlord’s ‘sherista’ and admit- 
tedly was in possession of the aforesaid 
20 bighas 17 khatas and 19 dhurs of 
land till 1936 in which year the Court 
of Wards which was incharge of the 
Bahadurpur Estate, within which the 
holding of Keshav Yadav was compris- 
ed, got the entire holding of Keshav 
Yadav detailed in Sch. II of the plaint 
auction sold in execution of a certi- 
ficate obtained against Keshav Yadav 
for arrears of rent of those lands. 
Keshav Yadav. thereupon filed a peti- 
tion before the Collector for restoration 
of the holding aforesaid. This applica- 
tion was filed under S. 3 (1) of the 
Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, 
1938 (hereinafter referred to as the 
‘Act’). Section 3 (1) of the Act pro- 
vides: 


“A raiyat, whose holding or a portion 
of whose holding was sold at any time 
between the first day of Jan., 1929, and 
the 31st day of Dec., 1937, in execution 
of a decree for arrears of rent and was 
purchased by the landlord of such 
holding and is in the possession of 
under the control of the said landlord, 
may make an application to the Collec- 
tor for the restoration to him of such 
holding or portion.” 


The landlord, ie. the Court of Wards 
representing the Bahadurpur Estate, 
objected to the application on the 


ground that the aforesaid holding was 
no longer in possession of the landlord 


but was in possession of the defen- 
dants with whom it had settled the 
lands by ‘Hukumnama’ (Ext. A) dated 


17-6-1938. No notice of the proceeding ~ 
before the Collector appears to have 
been given to the defendants or the 
members of the family in whose name 
the ‘Hukumnama* had been granted, 
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The learned Collector under the Act 
by his order dated 21-6-1940 (Ext, T) 
rejected the objection raised by the 
landlord on the ground that the settle- 
ment in’ favour of third party was 
made after the 22nd day of Mar,, 1938. 

3. I should state at this stage that 
S:'6 of the Act specifies the grounds 
on which the landlord may object to 
the application for restoration of the 
raiyat under S. 3 (1) of the Act, The 
relevant ground is contained in Sec- 
tion 6 (1) (d) of the Act which runs 
as follows :— 


“That the holding mentioned in the 

application or any portion thereof is in 
the possession of a third person, and 
that such third person is in possession 
of the holding or such portion on his 
own behalf or on behalf of some per- 
son other than the landlord under a 
settlement which, in the case of a 
holding or portion of a holding sold 
before the first day of Jan., 1937, was 
made in good faith by such landlord 
before the 22nd day of March, 1938, or 
which, in the case of a holding or por- 
tion of a holding sold between the 
first day of Jan., 1937, and the 31st 
day of Dec., 1937, was made in good 
faith by such landlord before the 19th 
day of April, 1938.” 
Section 6 (2) provides that upon the 
filing of an objection the Collector 
shall make such enquiry as he thinks 
fit and empowers the Collector to re- 
ject the application for restoration if 
he decides that the facts specified in 
either of the four clauses to sub-s, (2) 
of S. 6, namely, cls. (a) to (d) exist. 
Clause (d) of sub-s. (2) of S.6 pro- 
vides that. if the Collector finds, 

“(d) that such third person is in 
possession on his own behalf or on be- 
half of some person other than the 
landlord under a settlement mentione 
in cl. (d) of sub-s. (1)—, i 

(i) of the entire holding or portion 
sold, he shall dismiss the application; 

(ii) of a part of such holding or por- 
tion, he shall reject the application in 
so far as it relates to such part, and 
order that the application shall proceed 
with respect to the remaining part of 
the holding or, portion; _ 

Provided that no order under this 
clause shall be made unless the Collec- 
tor has given notice of the application 
to such third person.” 

The Collector, as I have already stated, 
rejected the objection filed by the land- 
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lord on the ground that the settlement 
of the third person had been made sub- 
sequent to the 22nd day of March 1938. 
He, however, was of the opinion that 
regard being had to the facts of the 
case, the raiyat was entitled to be re- 
Stored only to a portion of the hold- 
ing sold, and acting under the provi- 
sions of Section 9 (2) of the Act which 
empowers the Collector to restore pos- 
session ofpartofthe holding ifthe area 
of the holding was more than 6 acres 
directed by hisorder dated 21-6-40 (Ext, 
7’) that the raiyat shall be entitled to ba 
restored to the possession of 17.5 acres 
of land from the South, Thereafter it 
appears that Keshav Yadav applied for 
a writ of delivery of possession and, 
according to the service report of the 
possession owas delivered to 
Keshav Yadav on 28-12-1940. Later, | 
there were proceedings under Section 
144, Cr. P, C. and ultimately a proceed- 
ing under Section 145, Cr. P. Œ. be- 
tween one of the plaintiffs and the de- 
fendant first party in respect of the 
aforesaid lands which are described in 
Schedule HI to the plaint and the 
learned Magistrate by his order dated 
15-9-1965 declared the possession of the 
defendant first party over the said 
lands, Thereafter, on 1-8-1966, the pre- 
sent suit was instituted by the respon- 
dents-plaintiffs, 


4 According to the plaintiffs, they 
continued to be in possession of the 
lands purchased by Keshav Yadav in 
spite of the rent sale in 1936 and that 
at any rate by virtue of the order of 
the Collector passed under Section 8 
of the Act on 21-6-1940 and the deli- 
very of possession effected in pur- 
suance thereof, the plaintiffs recovered 
possession of the Schedule ‘3’ lands on 
28-12-1940 and continued to be in pos- 


session till 16-9-1965, when taking 
advantage of the order under Section 
145, Cr. P. ©, defendant first party 


dispossessed the plaintiff's from the suit 
land, 


5. The suit was contested by the de- 
fendants 1 to 7 and 10 to 11 who filed 
a common written statement. Their 
main deferce was that the holding of 
plaintiff Keshav Yadav which consisted 
of 20 bighas and odd had been auction 
sold and purchased by the landlord had 
been settled with them in the name of 
defendant No. 3 by the ‘hukumnama’ 
dated 17-6-1938 and ever since then, 
these defendants were in possession of 
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=- those lands including the Schedule [il 
lands. Their further defence was that 
the order of the Collector directing the 
restoration of the Schedule III lands 
was null and void as it had been pass- 
ed without issuing any notice to these 
defendants who were settlees in posses- 
sion of those lands and had no know- 
ledge of the aforesaid restoration pro- 
ceedings and that the delivery of pos- 
session was a mere paper transaction 
and these defendants continued to be in 
possession in spite of the aforesaid deli- 
very of possession. 


6 The learned Subordinate Judge 
who tried the case accepted the case of 
the defendants and dismissed the suit. 
On appeal by the plaintiffs, the learned 
Additional District Judge held that no 
notice was required by law to be given 
to the defendants im the proceeding 
under the Act as the settlement in 
their favour was made after 22nd 
March, 1938 and the holding was sold 


in 1936 and, therefore, the order of 
the Collector was not null and void 
but valid and the plaintiffs acquired 


title to the suit land by virtue of the 
said order and that the defendants had 
acquired no title to the lands by virtue 
of the ‘Hukumnama’ in their favour, 
that the plaintiffs obtained delivery of 
possession over the lands in suit in 
December, 1940 and that they continued 
in possession till they were dispossess- 
ed by the defendants after the order 
under Section 145, Cr, P. C., that their 
title was not lost by adverse possession 
and thus the plaintiffs had subsisting 
title over the suit lands. He. according- 
ly, as stated above, set aside the judg- 
ment and decree of the learned Sub- 
ordinate Judge and decreed the suit for 
’ declaration of title and recovery af pos- 
session. He also held that the plaintiffs 
are entitled to mesne profits as claim- 
ed which would be ascertained in a 
separate proceedings, 


7. Sri S. C. Ghosh, the learned 
counsel appearing on behalf of the ap- 
pellants has urged that the plaintiffs 
acquired no title by virtue of the order 
of the Collector dated 21~6-40 as the 
order was without “jurisdiction null and 
void. Two reasons have been advanced 
by Sri Ghosh in support of this con- 
tention. The first reason is that the 
order was passed without issuing any 
notice to the defendants who were in 
ossession -of the suit lands on the date 
the order was passed and who were 
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visited with civil consequences by the 
order which . deprived them of their 
possession over the land in suit, He 
contended that the provisions of the 


Act properly construed required that a 
notice be given to the person with 
whom the lands alleged to have been 
settled even if the settlement was made 
after 22-3-1938 in a case in which auc- 
tion sale had been held in 1936. He 
urged that it was a fundamental prin- 
ciple of judicial procedure that no per- 
son should be deprived of his property 
without being afforded an opportunity 


- to be heard in the matter and that the 


proviso to Section 6 (d) should be so 
interpreted as not to conflict with this 
fundamental principle of judicial pro- 
cedure, the words “the such third per- 
son” being susceptible of the interpre- 
tation that they included even a person 
who was alleged to be settlee of the 
landlord after the dates specified in 
section 1 (d) of the Act. He also con- 
tended that even if there is no express 
provision in the Act regarding giving of 
such notice to the settlee in possession, 
such a provision should be implied by 
the justice of the general Jaw. In sup- 
port of this contention he relied upon 
the decision n Awadh Bihari Pd. v. 
Ramji Mahton, (AIR 1951 Pat 56) and 
the celebrated decision of the Supreme 
Court in Smt. Maneka Gandhi v. Union 
of India, (AIR 1978 SC 597). 


8. The other reason given by Sri 
Ghosh in support of the submission 
that the order of the Collector was a 
nullity is that the landlord was neither 
in possession nor control of the lands 
restoration of which was sought. He 
contended that the condition specified 
in Section 3 (1) of the Act that the 
landlord shouid be in possession or 
control of the lands was a condition 
precedent to the exercise of the jur- 
isdiction by the Collector under the Act 
and if it was not proved to exist, the 
order of the Collector under the Act 
is null and void. Reliance was placed 
in support of this submission on a 
Bench decision of this Court in Mt. 
Nanha v. Mt. Khubsurat ((1949) ILR 28 
Pat 379). Sri Ghosh further contended 
that the order of the- Collector was 
null and void and inexecutable because - 
his order is completely vague and in- 
executable. The order had directed re- 
storation of 7.50 acres of land out of 
plot No. 491 irom, the South (East to 


' West). It is pointed - out that- admitted- 
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ly -‘Sch.- IIJ -lands . are not the south- 
ern portion of survey plot No. 491 
and at any rate the order is vague be- 


. cause it is possible to carve out an area 


™ 


A 


ka 


etn portion of ,survey , plot No. 491, 


‘of 7.50 acres 


out-of Schedule 2: land 
from south east to west in more 
than one fashion. 


9,,° All these contentions were com- 
bated by Sri Parmanand Saran Sinha, 
learned ‘counsel appearing on behalf of 
the plaintiffs-respondents. He urged 
that: the provisions of the Act clearly 
excluded by necessary implication issue 
of notice to any raiyat claiming under 
a settlement made after dates specified 
in Section 6 (1) (d) of the Act. He 
urged that Section 6 (1) (d) defines and 
thereby limits the scope of the plea of 
the land of which restoration is sought 
by the raiyat being not available for 
restoration on the ground of settlement 
by the landlord in favour of a third 
party; in terms the objection is avail- 
able only when the settlement had been 
made prior to the dates specified there- 
in; that the principle of expressio uni- 
ous ‘alterio exclusius applies and the 
objection is not available when the 
settlement is made by the landlord 
after the dates specified, that raising 
such a plea would be completely futile 
and no answer to the application for 
restoration, and, therefore, provision of 
issue of notice to such a person, be- 
sides the landlord cannot be implied. 
He further contended that regard being 
had to the context, the expression ‘such 
third person’ in the proviso to Section 
6 (2) (d) means ‘such third person’ who 
is in possession under a settlement in 


clause (d) of sub-section (1), that is to` 


say, under a settlement made prior to 
the dates specified therein. He further 
contended that the condition prescribed 
by Section 3 (1) regarding the land be- 
ing in possession or control of the 
landlord was satisfied when it was in 
possession of a tenant holding under 
the landlord, the expression “possession 
or control” being wide enough includes 
within its ambit constructive possession 
of the landlord through his tenant. He 
further urged that regard being had to 
the context that the application was for 
the restoration of the holding, the ex- 
pression 7.50 acres of land out of plot 
No, 491 from the south meant 7.50 acres 
of land out of the holding from the 
south that is to say, it was the south- 
ern portion of the holding sold 
that was meant and not the south- 
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He further urged that the question of 
vagueness was’ not raised in the written 
Statement and could not be permitted 
to be raised for the first time in second 
appeal, for if it had been raised, evi- 
dence regarding the identity of the 
lands could have been adduced. He 
also urged ihat the specification of the 
direction from which the area restored 
was to be sufficient to identify the land. 
These arguments . raise questions of con- 
struction and of law some of which it 
is not quite easy to answer. 


10. In my opinion, however, it is 
not necessary to decide any of these 
questions because the alternative con- 
tention of Shri Pramanand Saran Sinha, 
namely, that on the findings of fact 
arrived at, the plaintiffs had acquired 
title to the suit lands described in 
Schedule III to the plamt by adverse 
possession is correct. Before I proceed 
to give my reasons, I would like to 
state that so far as the description of 
Schedule IH lands in the plaint is con- 
cerned there is no vagueness as the 
boundary of the lands is given. Th: 
position was not disputed by Sri Ghosh. 
If, therefore, the plaintiffs has title of 
any character to the suit lands and the 
suit is not barred by limitation on the 
finding that the plaintiffs were in pos- 
session of the same till 16-9-1965 it is 
manifest that it is not barred by limi- 
tation there is no legal impediment in 
passing the decree for eviction, i 


11. I have already referred to the 
finding on the point of possession. The 
final findings arrived at by the learned 
Additional District Judge are set out in 
paragraph 42 of his. judgment and the 
finding, so far as possession is concern- 
ed, runs as follows:— 


“The oral and documentary evidence 
discussed above go conclusively to 
prove that the plaintiff appellants ac- 
quired title over Schedule Ify lands, 
they got possession by virtue of D. P. 
and that they continued in possession 
till they were dispossessed by the de- 
fendants respondents after the order of 
145 case. I am upon the evidence satis- 
fied that the piaintiffs respondents all 
along continued in possession after the 
D. P. in December, 1940 — and that | 
they were dispossessed only after the 
order passed in 145 case and that prior 
to that they all along continued in pos- 
session over Schedule III lands. This 
being so it is well proved from the evi- 
dence, that the plaintiffs-appellants. ac- 
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quired title. over Schedule MI lands 
and they continued in possession till 
their dispossession as alleged, I hold 
accordingly.” 
I have already: stated that the order 
under Section i45, Cr..P..C. was pass- 
ed on 15-9-1965. There is, therefore a 
clear and categorical finding by the 
court of appeal below which is the final 
court of fact that the plaintiffs were in 
possession of the lands after the deliv- 
ery of possession in December, 1940 
till after the order under ‘Section 145, 
Cr. P. C. that is till 15-9-1965. Or in 
other words, the plaintiffs were in pos- 
session continuously for more than 15 
years. The finding, further, was that 
they had obtained possession by virtue 
of the delivery of possession, which as 
we have seen, was effected in pursu- 
ance of the order of the Collector 
directing the restoration to possession 
of the plaintiffs over the Schedule M 
lands. The plaintiffs, therefore, were, 
on the findings, in possession by virtue 
of the order of the Collector which 
purported to clothe them with the right 
to be in possession. Even if it be as- 
sumed for the purposes of .this case 


that the order was null. and 
void, the possession of the plain- 
tiffs under the null and void. order 


was clearly in assertion of an indepen- 
dent title to the land and, therefore, 
was clearly hostile to the defendants 
assuming that they were the tenants 
entitled to the possession of the lands. 
On the findings of the court of appeal 
below, delivery of possession over the 
lands had been actually effected by the 
peon. The learned Additional District 
Judge specifically stated that from the 
evidence of P. W. 2 who was the only 
surviving witness, it was well proved 
that the possession was given at the 
time of delivery of possession. The fact 
that delivery was taken through court 
shows that the possession was open and 
it continued without break for more 
than 15 years. 

12. On these findings, it is clear that 
the possession vf the plaintiffs over the 
entire Schedule III lands was nec vi, 
nec clam, nec precario which are the 
classical requirments of adverse posses- 
- sion: Niranjan Agrawalla v. Union of 
India (ILR (1961) 1 Cal 261) (sic). As 
pointed out by Kanhaiya Sing, J. speak- 
ing for a Bench of this Court in Raju 
Roy v. Kasinath Roy (AIR 1956 Pat 
308). “Long possession for the statutory 
period enjoyed openly and continuously 
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in assertion of independent’ right is 
itself sufficient to . confer an absolute 
right on the possessor in the land pos- 
sessed”, 
the Court of appeal below, the posses- 
sion of the plaintiffs over the suit land 
was for the statutory period and was 
enjoyed openly and continuously and in 
assertion of independent right and 
therefore, was sufficient to confer on 
the plaintiff tenancy right in the land 
possessed, viz the suit land. 


13. I may state that Sri Ghosh at- 
tempted to combat the aforesaid argu- 
ment of Sri Sinha by urging that the 
aforesaid finding recorded by the court 
of appeal below was illegal as certain 
reasons given by the trial court were 
not considered though this finding on 


the point was reversed. I am unable to | 
for 


entertain this argument advanced 
the first time in reply to the arguments 
on behalf of the respondents. 


ł4. Sri Ghosh also argued that the 
possession of the plaintiffs was not con- 
tinuous and exclusive because the de- 
fendants had paid rent for the land as 
found by the trial court. It is no doubt 
true, as held by the Privy Council in 
Kuthali Moothavav v. Peringati Kun- 
haran Kutty (AIR 1922 PC 181), that if 
the true owner also exercised acts of 
possession during the currency of his 
title, then those acts of possession may 
be sufficient to destroy that adequacy 
and interrupt that exclusiveness and 
continuity required of adverse: posses- 
sion. However, where the land was 
agricultural and capable of physical en- 


joyment, the possession of the plaintiffs ~ 


who was in cultivating possession can- 
not be said to have been interrupted 
merely by payment of rent for the land 
by the defendants. Payment of rent in 
respect of land which is capable of 
physical possession and of which the 
true owner is entitled to khas possession 
is not an act of possession over the 
land, 


15. It is true that in specific terms 
the plea that the plaintiffs had acquired 
title to Sch. II lands by adverse pos- 
session had not been raised before. But 
as pointed out by Lord Watson in Con- 
necticut Fire Insurance Co. v. Kavanagh,, 
(1892 AC 473) in a passage which was 
quoted with approval by the Supreme 
Court in Yeshwant Deorao v. Walchand 
Ramchand (AIR 1951 Sc 16). “When a 
question of law is raised for the first 
time in a court of last resort upon the 


On the findings recorded by > 
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coristruction of a document or upon 
facts either admitted or proved beyond 
controversy, it is not only competent 
but expedient in the interests of justice 
to entertain the plea.” The plea that 
the plaintiffs had acquired -title to the 
suit land by adverse possession arises 
upon facts proved beyond controversy 
because it arises upon the facts found 
by the appellate court which is the final 
court of fact. 

16. It remains now to consider the 
last submission of Sri Ghosh, namely, 
that the plea of adverse possession can- 
not be raised because it was not plead- 
ed and no issue was. raised regarding 
this plea. In my opinion, though the 
plea of title by adverse possession had 
not been raised in the plaint in specific 
terms, a case of acquisition of title by 
‘jadverse possession arose upon the facts 
stated in the plaint as all the facts re- 
levant for raising a issue of title by ad- 
verse possession were stated in the 
plaint. In para. 6 of the plaint it was 
stated that the plaintiffs were ordered 
to be restored to possession over the 
8 bighas and odd lands by the Collector 
by his order dated 21-6-1940 and that 
plaintiff No. 1, the karta of the plain- 
tiffs obtained delivery of possession on 
18-12-1940 and came in possession. In 
para 8 of the plaint it was recited that 
the plaintiffs were in possession of the 
lands specified in Schedule ITI to the 
plaint as of right by virtue of the 
order dated 21-6-1940 passed in the pro- 
ceeding under the Act and the delivery 
of possession and that since the date of 
delivery of possession on 28-12-1940 
Ithey continued to be in possession 
thereof exclusively (Bela Sarakat Ahde) 
and peaceably (bamokaflat digre). 
Thereafter, in para 11 of the plaint it 


was recited that the plaintiffs were in: 


possession since the date of delivery of 
possession i.e, 28-12-1940 continuously 
till the date of dispossession, The plaint 
therefore, contained a clear averment 
that the plaintifis were continously in 
possession for more than 12 years 


peaceably and as of mght in asser- 
tion of their independent title. All 


the facts necessary to constitute a plea 
of adverse possession are, therefore, 


clearly and unambiguously set out in 


‘Ithe plaint. It must, therefore, be held 
that the plea of title by adverse posses~ 
sion was implicit in the case made out 
by the plaintiffs in their plaint. It is 
also manifest that if the plaintiffs ‘are 
permitted to raise the plea of title by: 
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adverse possession, the defendants 
would not be taken by surprise. The 
question whether there was an order 
of the Collector under the Act whe- 
ther the plaintiffs came in possession of 
the land by virtue of order, whether 
the plaintiffs were in possession since 
then till the date of dispossession, that 
is for more that 12 years, were con- 
troverted by the defendants and evi- 
dence regarding these facts was led on 
both sides and clear and specific find- 
ings ‘regarding possession, the date on 
which the. possession of the plaintiffs 
commenced and the date till which it 
continued were recorded. . 


i7. It is well settled that where the 
relevant facts for raising an issue of 
title by adverse possession are raised 
in the pleading by a party and the 
facts were dealt with by the trial court 
and the question of adverse possession 
was implicit in the case made out by 
the party, the party can succeed on 
title by adverse possession even thoughi 
it is not specifically pleaded at the 
trial stage and no issue had been raised 
on it and the plea is raised at the first 
appellate stage: Mir Mohammad Siddi- 
que v. Keshwar Singh ((1967) ILR 46 
Pat 1103). In Sribhakwan Singh v. Ram- 
basi Kuer (AIR 1957 Pat157) also relied 
upon in the case reported in (1967) ILR 
48 Pat 1103, it was observed that in a 
suit based on title extending for more 
than 12 years plea of adverse posses- 
sion need not be specifically pleaded as 
it is included in the plea of title It 
is ‘true that in those cases the plea was 
raised for the first time in the first 
appellate court but in the absence of 
express plea, the point can be raised in 
the second appellate court also subject 
only to this condition that the plea can 
be determined on the basis on the 
facts admitted or found to be proved 
by the appellate court. 


18. ‘In support of his contention that 
the plea of title of adverse possession 
could not be raised for the first time 
in second appeal Sri Ghosh relied upon 
the Bench decision of this Court in 
Khub Lal Upadhya v. Jagdish Prasad 
Singh (AIR 1922 Pat 398). It is true 
that in that case a plea of title by ad- ` 
verse possession was not permitted to 
be raised for the first time in second 
appeal. But in that case, the defendants 
who wanted to raise the.plea had not 
stated in their written statement the 
facts on which the plea was based. - It 
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was in those circumstances that -Das J. 
observed that if the defendants wanted 
to raise any question of fact “then it 
was obligatory on them to state those 
facts in the written statement and in- 
vite the Court to raise an issue on the 
particular facts alleged by them”. 
Das J. also pointed out in that case 
that “there was no finding by the 
courts below when the appellants took 
possession of the property and in order 
to enable the Courts below to deter- 
mine this point we would have to re- 
mand the case to the court below”. I! 
may point out that the case was dis- 
tinguished in the case reported in (1967) 
ILR 46 Pat 1103. This contention of Sri 
Ghosh must, therefore, also fail. 

19. I, therefore, hold that on the 
facts it is manifest that plaintiffs did 
acquire title to the suit lands by ad- 
erse possession thereof for more than 
"|12 years that the right and the title of 


the defendants therein, if any, was 
extinguished and the plaintiffs had per- 
fected their title thereto. Upon this 
_ finding, the appeal fails and it is, ac- 


In the circum- 
there will be 
of this Court. 


Appeal dismissed. 


cordingly, dismissed. 
stances of the case, 
no order as‘ to costs 
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(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 


tion 11 (a) — Breach of condition of 
tenancy — Tenant constructing kitchen 
without landlord’s permission — 
Amounts to breach of a condition of 
tenancy — In absence of proof of us- 


age etc, condition under Section 108, 
T, P. Act is implied in tenancy agree- 
ment — Sections 91, 92, Evidence Act 
not attracted. (T. P. Act (1882), Section 
108 (p) — Evidence Act (1872), Sections 
91, 92)). 

The landlord filed a suit for eviction 
of tenant which ended in a compro- 
mise decree according to which the 
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tenant gave up. -— possession of certain 
portion. The terms of the compromise 
decree did not expressly authorise the 
tenant to put any permanent structure 
in the leased premises, The tenant con- 
structed a kitchen and therefore the 
landlord filed a suit for eviction unde 
Section 11 (a). i 
Held, the tenant constructed a kitchen 
ie. a permanent structure without per- 
mission of the landlord and thus com- 
mitted breach of conditions of the ten= 
ancy. The landlord was, therefore, en=- 
titled to evict the tenant. 
(Para 14) 
The compromise decree did not con- 
fain any express condition prohibiting 
the tenant from building any permanent 
constuction. However, Sec. 108 of the 
T. P. Act sets out the covenants which, 
in the absence of a contract or local 
usage to the contrary, are implied in 
every lease governed by the provisions 
of the T. P. Act. Therefore, in the ab- 
sence of any contrary provision of the 
compromise decree which is the con- 
tract between the parties, or a local 
usage to the contrary, the covenant set 
out in S. 108 (p) must be regarded as 
one of the covenants in the lease or 
one of the conditions of the tenancy. 


(Para 9) 
Merely because the terms of the 
lease’ are contained ina document, 


Sections 91 and 92 of the Evidence Act 
would not prohibit the court from im- 
porting into the lease the covenants ‘or 
conditions implied in the tenancy by 
Sec. 108 of the T. P. Act. What Sec- 
tions 91 and 92 prohibit in certain cir- 
cumstances is the admission 
evidence. In holding that the terms: of 
the lease included the terms and con- 
ditions implied by Sec. 108 T. P. Act, 
the court is not admitting any evidence; 
it is merely giving effect to the law. “A 
provision of law is neither a statement 
by a witness, nor a document produced 
for inspection of the Court. Further it 
is well  settied that if the document 
does not record or purport to record all 
the terms of the contract between the 
parties, there is nothing in Section 92 
of the Evidence Act which prohibits the 
court from considering the evidence 
regarding other terms and conditions of 


. the. contract which are not in conflict 


with the térms and: conditions - rendered 
in the contract. AIR 1936 PC 171,- Rel. 
(Paras 10. 11) 


on. ` 
(By T. P. “Act (1882), Sec. -108 (p) — 


Permanent - structure —- Test to - deter- 


of certain . 


a 
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mine — Tenant constructing © kitchen 
‘with brick walls and: tiled roof. (Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 11 (a)). 


In deciding whether a construction is 
permanent or temporary two factors 
are of primary importance namely, the 
nature of the structure and the inten- 
tion with which it is made. If the 
nature of the structure is such that 
the structure will endure for a long 
time, ie. so long as the tenant expects 
to remain there as a lessee, and the 
intention of the lessee.in constructing 
the structure is that he shall use it as 
long as he remains a lessee, the con- 
struction will be regarded as a ‘per- 
manent structure’ within the meaning 
of Sec. 108 (p) of the T. P. Act even 
though the construction may be capable 
of removal without causing permanent 
damage to the leased premises. — 
f (Para 13) 


A tenant constructed a kitchen with 
brick walls and tiled roofs. The walls 


were not plastered. The intention of 
the tenant, regard being had to’ the 
facts and circumstances of the case, 


was to use the kitchen as long as he 
remained the lessee, 


Held, even assuming that the mode 
of annexation of the kitchen was such 
that it could be dismantled without 
causing damage to the leased premises, 
in view of the nature of the construc- 
tion and the intention of the tenant to 
use it as a.kitchen during the entire 
term .of his tenancy. and not merely 
temporarily,. the construction must. be 
held to be a permanent structure 
within. the meaning of the expression 
as used in S. 108 (p). (Para 14) 
Cases. Referred: Chronological . Paras 


AIR 1965 Cal 408 13 
AIR 1964 Cai 1 (SB) 13 
AIR 1936 PC 171 11 

S. C. Ghose, K. K. Ghose, Deva 


Sinha and Abhijit Sinha, for Appel- 
lants; Shree Nandan Pd. Singh, for Re- 
_spondents, 


‘SUDGMENT:— This appeal arises out 
of a suit for eviction of the defendant 
from the southern’ portion of a house 
called ‘Bamabas’ situate in Mohalla 
Belabagan in Deoghar town within the 
= district of Santhal- Paraganas. The de- 
ceased tenant-defendant . was the ori- 


Lie ginal appellant in ‘this Court. -It is not’ 


' in dispute’ that the -defendant-appel- 
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lant was a tenant of the plaintiffs. in 
respect of the southern portion of block 
of the aforesaid house. It appears that 
formerly the defendant was in posses- 
Sion of a much larger portion of the 
house. In 1965, the plaintiffs instituted 
Title Suit No. 121 of 1965 for eviction 
of the defendant on various grounds 
and on 15-2-1968, a compromise de- 
cree was passed, Under the terms of 
the compromise decree, the defendant 
agreed to give up possession of the 
northern block of the house and to con- 
tinue in possession of the southern 
block on a monthly rental of Rs. 30/- 
with effect from 15 March 1968. 


2. According to the plaintiffs, being 
dissatisfied with the terms of the com- 
promise and taking advantage of the 
fact that there was no adult male mem- 
ber in the plaintiffs’ family, the defen- 
dant started harassing them ~and in 
April, 1968. without the permission of 
the plaintiffs-landlords, demolished the 
side walls of the old kitchen and 
constructed a new kitchen on the open 
terrace in front of the passage room 
‘and thus committed breach of the terms 
of the tenancy, converted a window into 
a door and a door into a window and 
by those alterations committed ‘acts of 
waste and damage causing material 
deterioration to the suit premises en- 
titling the plaintiffs to evict. The plain- 
tiffs also alleged that the defendant 
had defaulted in payment of rent for 
the months of May, 1965 to August, 
1965. The plaintiffs further alleged that 
by a registered notice that determined 
the tenancy, they had asked the defen- 
dant to vacate the premises as he has 
failed to pay the rent due. 


3 The defendant denied all these 
‘allegations of non-payment of rent. and 
unauthorised constructions or altera- 
tions in the building. According to the 
defendant, the plaintiffs being unable 
to evict the defendant by the earlier 
title suit were now making further ef- 
forts to evict him on untenable 
grounds. The defendant also pleaded 
that in view of the compromise decree, 
the suit for. eviction on the ground of 
arrears of rent was also barred by res 


, judicata and the provisions of Order 2, 


Rule 2, C. P. C. Eaa 
4. The. Ist Additional Subordinate 


, Judge,- Deoghar, who tried the -suit held 


that the plaintiffs had’ failed to prove 
non-payment ‘of rent or any act by the 
tenant causing material. deterioration of ` 
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the leased premises, that as there was 
no express agreement that the defen- 
dant would .not construct a kitchen ‘and 
make minor adjustments in the suit 
premises and: thus there was no breach 
of any express term of the tenancy: 
and S. 11 (a) of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 
1947, (hereinafter referred: as ‘the ‘Act’) 
was not attracted.. He, accordingly dis- 
missed the suit. i 


5. On appeal by the plaintiffs, the 
3rd Additional District Judge held that 
S. 11 (1) of ihe Act did not speak of 
breach of any express term of condition 
of tenancy, :t only spoke of breach of 
condition of the tenancy.. He further 
held, reversing the findings of the 
trial Court on the point, that the plain- 
tiffs had proved their case of breach of 
the conditions of.the tenancy implied 
in letting out the premises in question 
by illegal and unauthorised construc- 
tion inasmuch'as the defendant had 
made unauthorised alterations in the 


stair-case as also the verandah and 
had constructed.a ‘Khaparaposh’ (kit- 
chen without the permission of the 


landlord. He further, held that the 
plaintiffs had also established that: the 
constructions and. demolitions alleged 
by them had made material alterations 
in the tenanted portion causing ' dete-« 
rioration of the building in question, 

` 6. While admitting this appeal, the 
learned single Judge of this Court 
framed the substantial question of law 
which arose in this case thus: 


“As to whether a tenant can be 
evicted from the house merely because 
he makes a temporary construction 
without any agreement for the same, 
although it enures to the benefit or the 
advantage of the landlord.” 


The question whether the construction, 
made was temporary or permanent is 
one of the qustions in controversy in 
this case, The Appellate Court which 
has decreed the suit has recorded. no 
specific finding whether the construc- 
tion made is temporary or permanent, 
Tt is conceded that this’ Court .. while 


hearing the appeal finally appear to 
consider even questions inasmuch as 
circumstances of the question of law. 


In my opinion, the question which 
a¥ises in this case and which ought to 
be considered is whether on the facts 
found by the lower Appellate Court, 
its decree evicting the tenant is tenable 


in law. ` 
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7. T may ¿state at the -outset that it 
is not contended that the tenancy had 
not been validly determined. The suit 
for eviction has been decreed on twa 
grounds; (1) that the defendant has 
made material alterations causing 
deterioration of the building in ques- 
tion and (2) the defendant has commit« 
ted breach of the conditions of tha 
tenancy. The grounds on which a 
tenant can be evicted are specified in 
S. 11 of the Act. Breach of the condi-« 
tions of the tenancy is one of the 
grounds specified in cl. (a) of S. 11 (1) 
of the Act, and the ground for eviction 
specified in cl. (b) of S. 11 (1) of the 
Act is deterioration in the condition of 
the building owing to acts of ` waste 
negligence or default of the tenant, 
It appears, therefore, that the suit 
has been decreed on ‘the grounds 
specified in els. (a) and (b) of S. 11 (1). 
Sri Ghose has impugned both these 
findings and has urged that even on 
the facts found for the Appellate Court 
none of ‘these two grounds are ‘made 
out. If any of::these two grounds .. ara 
made -out, there is no scope for inter~ 
ference by this Court. As in my opin= 
ion, the finding . of the Court below 
that the defendant is liable to be 
evicted for the breach of the conditions 
of the tenancy is legal it is not neces- 
sary to decide whether the finding that 
the defendant has made material alter- 
ations causing the deterioration of the 
building is legal or not. 

8 One of the primary facts on the 


basis of which’ the Court below has 
recorded the finding that there has 
been a breach of tenancy is that the 


defendant has twnauthorisedly viz. with- 
out the sanction of the plaintiff-land- 
lord constructed a kitchen after ‘the 
commencement of the ‘new Tenancy 
Act. It is common ground that the 
premises from which the defendant was 
sought to be evicted were in his occus 
pation by virtue of the compromise 
decree passed in Title Suit No. 121 of 
1965-67 on 15-2-1968. The terms and 
conditions of the compromise in aczord- 
ance with which the compromise decree 
was passed are the following—vide the 
certified copy of the compromise peti- 
tion annexed to the compromise decree 
(Ext. F):— A feed 

“J. That the defendant will vacate 
entire northern Block and the out-house 
fully described in Sch. A D of .the 
plaint on or before 15th March, 1968, 
failing which plaintiff will be entitled 
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to evict the defendant from the said 
northern Block through Court by exe- 
cution of the decree after the date 
15th March, 1968. 


YW. That the defendant will remain 
in possession of the entire southern 
Block premises fully described in the 
Sch. A (II) of the plaint including the 
courtyard, bathroom and verandah as 
a tenant on the monthly rental of 
Rs. 30/- only (rupees thirty only) with 
effect from 15-3-1968. The rent of the 
said block has been mutually settled 
at Rs. 30/- since 15-3-1968 only due to 
the rise in Municipal taxes and costs 
of the maintenance of the house, 


Ill. That the well and the passage 
situated in front of the premises up to 
main road shall remain in common use 
of the parties, but bathroom attached 
to the well shall remain in exclusive 
possession of the plaintiffs, 


IV. That the open lands in front of 


the southern Block of the premises 
shall remain in exclusive posses- 
sion of the defendant and the 
rest of the vacant land shall 


remain in exclusive possession of the 
plaintiffs. 


V. That the plaintiffs will be enti- 
tled to withdraw the amount of rent 
deposited in Court under S. 11-A of the 
Bihar Buildings Act, 1947 by the 
defendant, 


VI. That the parties shall bear their 
own costs of this suit.” 


The document by which the lease was 
created, therefore, does not contain any 
term concerning the right of tha 
tenant to make any construction on the 
leased premises. Admittedly, there is 
no evidence of any local usage regard- 
ing the matter. Section 108 of the T.P. 
Act, 1882, so far as is relevant, runs 
as follows :— 


"108. Rights and liabilities of Jessor 
and lessee, — In the absence of a con 
tract or local usage to the contrary, 
the lessor and the lessee of immovable 
property, as against one another, re- 
spectively, possess the rights and ‘are 
subject to the liabilities mentioned in 
the rules next following or such of 
them as are applicable to the property 
leased :— 

(A) X x x x 

(B) Rights and liabilities of the 
lessee , 
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without the les- 
on the property 
for 


(p) He must not, 
sor’s consent, erect 
any permanent structure, except 
agricultural purposes.” 


According to S. 108, therefore, in the 
absence of a contract or local usage to 
the contrary, one of the conditions of 
lease of immovable property is that 
the lessee must not, without the les- 
sor’s consent, erect on the leased pro- 
perty any permanent structure except 
for agricultural purposes. As there is 
neither a contract nor a local usage to 
the contrary, one of the conditions 
governing the lease under which the 
defendant held, implied by law is that 


contained in Sec. 108 (p) of the 
T. P. Act, that is to say, the lessee 
must not without the lessor’s consent 


erect on the leased property any per- 


manent structure except for agricul- 
tural purposes. 
9$. Sri Ghose, however, contends 


that the terms and conditions of the 
lease under which the defendant heid 
are contained in and confined to the 
terms and conditions of the compro- 
mise decree which created the lease 
under which the defendant holds the 
leased property and as the compromise 
decree did not contain any condition 
prohibiting the lessee from erecting 
any permanent structure on the leased 
premises, even if any permanent struc- 
ture had been constructed by the 
defendant, that would not amount to a 
breach of the conditions of the tenancy. 
Section 108 of the T. P. Act sets out 
the covenants which, in the absence 
of a contract or local usage to the 
contrary, are implied in every lease 
governed by the provisions of the 
Transfer of Property Act. Therefore, 
in the absence of any contrary provi- 
sion of the compromise decree which 
is the contract between the parties, or 
a local usage to the contrary, the 
covenant set out in S. 108 (p) must be 
regarded as me of the covenants in 
the lease or one of the conditions of 
the tenancy. 


10. Sri Ghose contends that in a 
case where the terms of the lease are 
contained in a document, Ss. 91 and 92 
of the Evidence Act prohibit the Court 
from importing into the lease the 
covenants or conditions implied in the 
tenancy by S. 108 of the T. P. Act. In 
my opinion, this contention is comple- 
tely misconcetved. Section 91 provides: 
“When the terms of contract, or of a 
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grant, or of any other ‘disposition . `of 
property, have been reduced to the 
form of a document, and in all cases 
in: which any matter is required by law 
to be reduced to the form of a docu- 
ment, no evidence shall’ be given in 
proof of the tems of such contract, 
grant or other disposition of property, 
or of such matter, except the document 
itself, or secondary evidence of its 
contents in vases in which secondary 
evidence is admissible under the provi- 
sions hereinbefore contained.” Sec. 92 
provides that “when the terms of any 
such contract, grant or other disposi- 
tion of property, or any matter requir- 
ed by law to be reduced to the form 
of a document, have been proved ac- 
cording to the last section, no evidence 
of any oral agreement or settlement 
shall be admitted“ for the purpose of 
contract or for its terms. Sections 91 
and 92 do not purport to override the 
provisions of ‘the T. P. Act or any 
other law. Whaat they prohibit in cer- 
tain ‘circumstances is the admission of 
certain evidence. In holding that the 
terms of the lease included the terms 
and conditions implied by S. 108, the 
Court is not admitting any evidence; 
it is merely giving effect to the law. 
Evidence as defined by Sec. 3 of the 
Evidence Act means statement of wit- 
nesses, that is to say, oral evidence or 
documents produced for inspection of 
the Court. A provision of law is nei- 
ther a statement by a witness, nor a 
document produced for inspection of 
the Court. I may incidentally point out 
that. in view of Proviso (5) of S. 92 
notwithstanding the prohibition con- 
‘tained in S. 92 cf the Evidence Act, 
any usage or custom by which ihci- 
dents not expressly mentioned in any 
contract are  «sually annexed to con- 
tract of that description and are not 
repugnant to or inconsistent with the 
express terms of the contract, may be 
proved. It would be absurd to hold 
that S. 92, though it permits evidence 
to prove such usage or custom prohi- 
bits the Court from applying the pro- 
visions of law by which such incidents 
are annexed to contracts of that 
description. 

11. I may further state that it is 
obvious from the perusal of the terms 
of the compromise decree which I have 
set out already that they do not con- 
tain all the terms and conditions of 
the: lease. The compromise decree 
merely specifiégs. the portion : of the 
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building which was to remain in 
possession or to be. used by. the lessee 
and the rent payable therefor. It is 
silent about the other terms and con- 
ditions of the tenancy. It is well set- 


tled that if the document does not 
record or purport to record all the 
terms of the contract between the 


parties, there is nothing in S. 92 of the 
Evidence Act which prohibits the Court 
from considering the evidence regarding 
other terms and conditions of the con- 
tract which are not in conflict with 
the terms and conditions rendered in 
the contract. See the decision of the 
Judicial Committee of the Privy Coun- 
cil in Md. Akbar Khan v. Attar Singh 
(AIR 1986 PC 171). The aforesaid con- 
tention of Sri Ghosh must, therefore, 
be overruled. I may further add that 
it is only out of deference to Sri 
Ghose that I have considered his argu- 
ment at some length as it was fit to be 
stated merely to be rejected. L there- 
fore, hold that it was one of the terms 
and conditions of the tenancy that the 
lessee shall not construct any perma- 
nent structure on the leased property 
without the lessor’s consent. If the’ 
lessee constructed without the  lessor’s 
consent, any permanent structure on 
the leased’ premises, he committed 
breach of the conditions of tenancy for 
which he is liable to be evicted under 
S. 11 (1) (a) of the Act. 


12, Now on the findings of the. 
lower Appellate Court which is the 
final Court of fact the lessee had 
constructed the kitchen without the 
lessor’s consent. The crucial question 
for determination, therefore, is whe- 
ther the kitchen was a ‘permanent 
structure’ within the meaning of the 
rae as used in S. 108 (p), T. P. 

ct. 


13. Now what is a ‘permanent 
structure’? The word ‘structure’ as 
pointed out by Chatterjee, J. in Surya 
Properties P. ltd. v. B. Nath (AIR 
1965 Cal 408) at pp. 411-412 of the 
report) must be distinguished from 
words like ‘fixture’ and ‘structure’: and 
means ‘something’ which is constructed 
in the way of being built up as a 
‘building’. The question what is a ‘per- 
manent structure’ for the purpose of 
cl. (p) of S. 198 of the T. P. Act came 
up for consideration by a Special 
Bench of the Calcutta High Court in 
Surya Properties P Ltd. v. B. Nath 
(AIR 1964 Cal 1) and the answer given. 


- ture that he raises as long as 
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by the Becca Bench was that the 
question , whether a particular construc- 
tion is a permanent structure or not 
depends upon the facts of each case 
and no hard and fast rule can be laid 


down with regard to this matter. Their 


Lordships of the Calcutta. High Court, 
however indicated the different circum- 
stances which must be taken into con 
sideration for the purpose of determin- 
ing whether or not a particular struc- 
ture is a permanent structure. The 
relevant considerations for determining 
whether the structure is a permanent 
structure or aot would be, as pointed 
out_ by Mookerjee, J. in the aforesaid 
case “inter alia the nature of the 
structure or construction in question 
and the intention with which it is 
made, and, almost in every case, they 
would be of primary and prime im- 
portance, the situs, the mode of annexa- 
tion and the surrounding circumstances 
for consideration on the above two 
basic and usually determinant ele~ 
ments.” The majority of the other 
learned Judges constituting the Bench 
expressed substantially similar views. 
We should also remember what was 
pointed by Chatterjee, J. in Surya Pro- 
perties P. Ltd. (AIR 1965 Cal 408), 
“the phrase ‘oermanent structure’ does 
not mean ‘ever lasting’.’ But the word 
‘permanent’ has been used to distin- 
guish it from ‘temporary’, The term.. 

is a relative one and the relation here 
is to the period of the lease...... But 
the meaning of the words ‘permanent 
Structure’ would be that the lessee in- 
tended that he would enjoy the struc- 
he be 
continuing in possession.” ‘It would thus 
appear that in deciding whether a 
construction is permanent or temporary 
two factors are of primary importance 
namely, the nature of the structure 
and the intention with which it is 
made. If the nature of the structure 
is such that the structure will endure 
for.a long time, ie. so long as the 
tenant expects to remain there as a 
lessee, and the intention of the lessee 
in constructing the structure is that 
he shall use it as long as he remains 
a lessee, the construction will be re- 
garded as a ‘permanent structure 
within the meaning of S. 108 (p) of 
the T. P. Act even though the cons< 
truction may, be capable of removal 
without causing permanent damage to 
the leased premises. It is in the light 


of these principles that, we must con= 


of kitchen constructed .. 
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sider the evidence regarding the nature 
_by the defen- 
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dant, 

14. According to the evidence of 
P. W. 7, one of the plaintiffs and also 
of other plaintiffs’ witnesses which has 
been accepted, the defendant had 
demolished the wall near the kitchen 
and constructed a new kitchen by en- 


closing the open verandah to the 
south. It further appears from the 
evidence of ©. W 7. that the roof of 


the kitchen was tiled. The defendani’s 
evidence regarding the nature of the 
structure which is the kitchen is sub- 
stantially the same. According to the 
Testimony of the defendant (D. W. 14), 
the kitchen in the southern block oe- 
cupied by him was a tiled kitchen ad- 
jacent to the staircase on the ‘varan- 
dah, He, however, stated that the afore- 
said walls of the kitchen were not 
plastered, the bricks were merely join- 
ed together (SIRF TIPKARI KIYA 
HUA HAD. According to P. W. 7, the 
kitchen had been construted by putting 
up the wall on the open terrace by 
utilising the bricks obtained by demo- 
lishing: the wall of the old kitchen. 
Therefore, on the evidence it is clear 
that the kitchen was the only kitchen 
in the portion of the house occupied 


by the tenant, was adjacent to the 
house, had brek walls and a tiled 
roof, There is no evidence about its 


dimensions. A kitchen with brick walls 
and tiled roof is a substantial construc- 
tion which is likely to endure for the 
term of the ‘ease even though the 
brick walls may not have been plaster- 
ed. If the tiled roof leaks, it can very 
well be repaired. I have also no doubt 
that the intention of the tenant, regard 


being had to the facts and circum- 
stances of the case, was to use the 
kitchen as long as he remained the 


lessee, The sitchen was not construct- 
ed for the purpose of use on a parti- 
cular special occasion like marriage or 
feast. It seems that the tenant-defen- 
dant constructed the kitchen intending 
it to use it as kitchen during the term 
of his tenancy. Even assuming that the 
mode of annexation of the kitchen was 
such that it could be dismantled with- 
out causing damage to the leased pre- 
mises, in view of the nature of the 
construction and the intention of the 
tenant to use it as a kitchen during 
the entire term of his tenancy and not 
merely temporarily, the aforesaid cons- 


truction must be held to be a."“perma-|. 
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nent structure” within the meaning of 
the expression as used in S. 108 (p). 
As it was constructed without the per- 
mission of the landlord unauthorisedly 
and not for agricultural purposes the 
tenant-defendant committed breach of 
conditions of the tenancy in construct- 
ing the aforesaid kitchen and, there- 
fore, the suit for eviction was rightly 
decreed, 


15. It is true, as pointed out by 
Sri Ghose, that the lower Appellate 
Court has not recorded a specific find- 
ing whether the kitchen was a perma- 
nent structure or not and that it was 
its duty to record such a finding. As, 


however, the question whether the 
aforesaid: kitchen was a permanent 
structure or not can be decided on the 


materiais on cecord and it is manifest 
that the kitchen was a permanent 
structure within the meaning of ex- 


pression as ised in S. 108 (p), T. P. 
Act, it is expedient in the interest of 
justice to decide the matter on the 
basis of the finding arrived at by the 
Court of Appeal below and TI have 
done so instead of remanding the case 
for decision of the question. 


‘46. I may also mention that Sri 
Ghose attempted to argue that 
finding of the Court of Appeal below 
that the construction of the kitchen had 
been made after the inception of the 
tenancy was illegal. No such question 
regarding illegality of the finding has 
been formulated and having heard Sri 
Ghose on the point I do not think it is 
a fit case in 
the question that the aforesaid finding 
is illegal, The evidence of the plain- 
tiffs’ witnesses, if believed, was suff- 
cient for arriving at the finding that 
the defendant constructed a new kitch- 
en after the compromise decree’ with- 


out the consent of the landlord, even 
if the site plan and the enlarged 
photographs (Ext.'5 series) which are 


urged to be admissible are excluded 
from consideration. I have, therefore, 
proceeded on the' findings of facts 
arrived by the lower Appellate Court 


which is the final Court of facts. 


17. In the result, the appeal is 
without merit and it is accordingly, 
dismissed with costs. . 

Appeal dismissed. 
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R. P. SINHA, L. M. SHARMA, 
AND SHAMSUL HASAN, JJ. 


Jailok Thakur and others, Petitioners 
v, State of Bihar, Respondent, . 


Criminal Misc. No. 2301 of 1976, Dj/- 


29-10-1979, 


(A) Criminal P. C. (1974), Secs. 468, 
469, 199, 204 — Limitation — Expiry of 
— Taking cognizance of offence there- 
after is only barred and not issue of pro- 
cess — Cognizance taken within Hmita- 
tion but process issued after its expiry 
-— No illegality. 1978 BLJR 791: 1979 
Cri LJ NOC 83, Overruled. 


It is taking of cognizance which is 
barred under the provision of Sec. 468 
and not the issuance of processes as 
there are no expressions in the whole of 
Chapter XXXVI to lead to the conclu- 
sion that not only the cognizance should 
be taken within the period of limitation 
but even processes should also be issued 
against the accused within the period of 
limitation prescribed for taking cogni- 
zance. In short, no limitation is prescrib~ 
ed for issuance: of processes when cogni- 
zance has already been taken within the 
time prescribed. It is well settled that 
cognizance is taken of an offence and 
not of offenders, Once cognizance is 
taken by a Magistrate under Sec. 190 of 
the Code it is open to him to issue sum- 
mons to the accused persons or to post- 
pone the issuance of processes and in- 
quire the case himself or direct an in- 
vestigation to be made by a police officer 
or by another person. 1978 BLJR 791: 
1979 Cri LJ NOC 83, Overruled; 1979 Cri 
LJ 767 (Pat) Approved. Case law discuss- 
ed (Paras 9, 13, 19, 21, 26) 


Chapter XXXVI actually provides for 
limitation for taking cognizance of of- 
fences only. There is no limitation pro- 
vided under Chapter. XXXVI for issuanée 
of processes against the accused persons. 
Taking of cognizance of an offence is 
altogether a different and distinct step 
taken by court when a complaint is filed 
before a Magistrate and issuance of pro- 
cesses is another step which is taken sub- 
sequent to the taking of cognizance, 
What has- been barred under Chapter 
XXXVI of the new Code is taking of 
cognizance in respect of certain cate- 
gories of offences and not the issue of 
processes in respect of such cases of 
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. der is known, 
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which cognizance has been taken with- 
in the period of limitation. 


Chapter XXXVI specifically deals only 
with the cognizance and does not speci- 
fically mention the procedure covered 
by Section 204. The provisions of Sec- 
tion 470 also lead to the same conclu- 
sion. (Paras 23, 25) 

(B) Criminal P. C. (1974), Ss. 468, 469 
-— Relative scopes of — Limitation — 
Computation of. 

Section 468, gives three categories of 
eases of petty nature in which the grad- 
ed period of limitation of six months, 
one year and three years are prescribed 
and Section 469 prescribes the period for 
the commencement of limitation in re- 
lation to an offender. Under cl, (a) of 
Section 469 (1) the period will commence 
from the date of the offence if the offen- 
under cl, (b) from the 
date when the offence and offender are 
known to the person aggrieved or to any 
police officer whichever is earlier and 
under cl. (c) from the date ‘when the 
identity of the offender is known to the 
persons aggrieved or to the police officer 
making investigation into the case. AIR 
1978 SC 986, Rel. on. (Para 7) 
Cases Referred : ` Chronological Paras 
AIR 1978 SC 986: 1978 Cri LJ 764 7 
1978 BL JR 791:1979 Cri LJ NOC 83 


5, 16 
1978 BB CJ (HC) 382: 1979 Cri LJ 767 10 
AIR 1977 SC 2401: 1978 Cri LJ 8 9 


1977 BB CJ 330: 1977 Cri LJ NOC 55 11 


AIR 1976 SC 1947:1976 Cri LJ 1533 11` 


1976 BB CJ (HC) 152 11 
1975 BB CJ (HC) 364 11 
AIR 1975 SC 43 12 
AIR 1967 SC.1167: 1967 Cri LJ 1081 10 
AIR 1965 SC 666: (1965) 1 Cri LJ 605 12 
AIR 1961 SC 986: 1961 (2) Cri LJ 39 11 
AIR 1955 SC 504 12 
AIR 1951 SC 207:52 Cri LJ 775 9 
AIR 1939 PC 47:40 Cri LJ 364 12 

Ram Janam Ojha, Abhimanyu Sharma 
and Banwari Sharma, for Petitioners; 
Naseem Ahmed (Standing Counsel No, 2); 
Lala Kailash Bihari Pd, and Mrs, Indu 
for the State. 


R., P. SENHA, J.:—— This application was 
first placed before a learned single Judge 
of the Court who by his order dated 14- 
8-1978, directed that since the question 
involved in this case related to the inter- 
pretation of Sections 468 and 469 of the 
Code of Criminal Procedure, 1973, (here- 
inafter referred to as ‘the new Code’), it 
should be heard by a Division Bench. 
Accordingly, the case was placed before 
a Division Bench which, after hearing 
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(Paras 8, 10). 
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learned counsel for the parties, passed 
an order on 16-3-1979, stating the facts 
and circumstances leading to the filing 
of the application and after framing the 
following question referred it to the Full 
Bench for consideration :— 


“Whether only the cognizance of an 
offence should be taken within the period 
prescribed under sub-section (2) of Sec- 
tion 468 or even the order for issuance of 
processes should be passed within that 
period”? 

Thereafter this case was placed for hear- 
ing before us, 


2. The application was filed on behalf 
of the petitioners for quashing the order 
passed on 17-2-1976, by which processes 
were ordered to be issued against the 
petitioners for standing trial for offences 
under Sections 379, 323 and 342, of the 
Indian Penal Code. The alleged occur- 
rence had taken place on 2-12-1972, and 
a petition of complaint was filed against 
the petitioners on 5-12-1972. The com- 
plainant was examined on solemn affir- 
mation on that very date and the peti- 
tion of complaint was sent to another 
Magistrate for inquiry and report. The 
Inquirmg Magistrate after examining 
some witnesses returned the papers as, 
according to him, the complainant was 
not taking any interest. That report was 
placed before the Chief Judicial Magis- 
trate on 17-2-1976, and after perusing 
the statement of witnesses examined dur- 
ing the inquiry he passed an order tak- 
ing cognizance under Sections 379, 323 
and 342 of the Indian Penal Code and 
directed to issue processes against the 
petitioners, 


3. It was submitted on behalf of the 
petitioners before the Division Bench 
that in view of the provisions of Sec- 
tions 468 and 469 of the new Code, no 
cognizance for the said offences could 
have been taken after the expiry of the 
period of limitation prescribed under 
Section 468, of the new Code. However, 
it was conceded that the order of the 
Chief Judicial Magistrate dated 17-2-1974 
purporting to take cognizance was mere- 
ly an order for issue of processes against 
the petitioners on the Chief Judicial 
Magistrate having been satisfied that 
there was sufficient ground for proceed- 
ing against them. 


4, There cannot be any doubt that 
under Chapter XIV of the new Code 
the conditions requisite for initiation of 
the proceeding: are stated, Section 190 
deals with the cognizance of offences. by. 


ta 


— 
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the Magistrate and lays down that sub- 
ject to the provision of that Chapter any 
Magistrate of the First Class and any 
Magistrate of the Second Class. specially 
empowered in this behalf under sub-s. (2) 
may take cognizance of any offence, (a) 
upon receiving a complaint of facts 
which constitute such offence, (b) upon 
a police report of such facts and (c) upon 
information received from any person 
other than a police officer, or upon his 
own knowledge that such offence has 
been committed. Then, under the provi- 
sion of Section 200 of the new Code, the 
Magistrate taking cognizance of an of- 
fence on the complaint has to examine 
on oath the complainant and the wit- 
nesses present if any, and thereafter he 
may issue processes or postpone the issue 
of processes against the accused. If the 
processes are not issued by the Magis- 
trate outright after taking cognizance and 
examination of witnesses, then in that 
case the Magistrate has to proceed under 
the provision of Section 202 of the new 
Code. In this case, as will be evident, 
the occurrence is said to have taken place 
on 2-12-1972, and the petition of com- 
plaint was filed on 5-12-1972 and on 
that very date the complainant was ex- 
amined on solemn affirmation. So there 
cannot be any doubt that the Magistrate 
had already taken cognizance of the of- 
fences alleged in the petition of com- 
plaint on 5-12-72, and not on 17-2-76, 
on which date although the expres- 
sion ‘taking cognizance’ has been used, 
yet that has to be treated as redun- 
dant when cognizance had already been 
taken on 5-12-72. Therefore, in any view 
of the matter, it cannot be said that the 
cognizance taken in this case is barred by 
limitation under the provision of Sec- 
tion 468 of the new Code for two rea- 
sons, viz., that the cognizance had already 
been taken on 5-12-1972, under the old 
Code when there was no question of li- 
mitation and also because cognizance 
was taken on 5-12-1972, only a few days 
after the occurrence which is alleged to 
have taken place on 2-12-1972, Actually 


-by the impugned order dated 17-2-1976, 


the learned Chief Judicial Magistrate 
had passed an order for issue of proces- 
ses against the petitioners and the term 
“taking cognizance’ was redundant. 


5, The argument advanced on behalf 
of the petitioners has been that even 
though cognizance might have been ‘taken 
on 5-12-1972, since the processes were 
issued against the petitioners on 17-2- 
1976, the order of the Chief Judicial 
Magistrate ‘is vitiated. as,- according to 
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him, in view of the Bench decision 
of this Court in Sahdeo Das v. Lila Dai 
Kisku, (1978 BLJR 791), the order for 
issuance of processes should also be pas- 
sed within the period prescribed under 
Section 468 of the new Code. The said 
Bench decision of this Court has given 
rise to this reference by another Bench 
of this Court. In Sahdeo Das’s case 
(supra), the occurrence had taken place 
in Sept. 1970 for which the complainant 
filed a complaint before the Sub- 
Divisional Magistrate on 6-5-1971 alleg- 
ing theft of her jute and maize crops 
worth Rs. 1,500/-. On 7-5-1971 the Sub- 
divisional Magistrate took cognizance and 
on that very date the matter was re- 
ferred for inquiry and report. No report 
was received by the Sub-divisional 
Magistrate and the questions relating to 
issuance of processes was kept pending. 
In the meantime, in April, 1974, the new 
Code came into force and the file was 
placed before the Chief Judicial Magis- 
trate on 13-8-1976 who issued processes 
against the petitioner on that date. On 
the facts and circumstances of that case 
it was held that cognizance in that case 
had already been taken in May, 1971 it- 
self and the impugned order dated 13-8- 
1976 taking cognizance was redundant. 
It was, therefore, held that since cogniz- 
ance had already been taken in time 
there was no question of application of 
Section 468 of the new Code. The Bench, 
however, observed as follows :— 


“It will be seen that sub-section (1) of 

Section 469 of the new Code provides 
that the period of limitation in relation 
to an offender shall commence at a 
particular point of time as laid down in 
clauses (a), (b) and (c). The placing of 
limitation for issuance of processes ap- 
pears jarring to well established rules 
and procedure in this country, but the 
command of the Legislature has to be 
respected. Giving the ordinary gramma- 
tical meaning to the expression used in 
Section 469, there can be no escape from 
the position that processes to accused 
cannot be issued after the expiry of 
period of limitation.” 
Consequently it was held that issuance 
of processes against the petitioner was 
in derogation of the provisions of Sec- 
tion 469 of the new Code and the im- 
pugned order was, therefore, quashed. 


. 6 The question to be answered is —~ 
“Whether only the cognizance of ‘an 


offence should be taken within the 
period’ prescribed under sub-section (2) 


of Section. 468 or even the order for 
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issuance ‘of processes should be passed 
within that period?” 
To answer this question, I think, it will 
be necessary to refer to Chapter XXXVI 
of the new Code. This Chapter. contains 
certain provisions regarding limitation 
for taking cognizance of certain offences. 
No such provisions were in the old Code. 
This Chapter of the new Code begins 
thus :—~ 

“Limitation for taking cognizance of 
certain offences”, 


Section 467 of that Chapter defines 
‘period of limitation’ and lays down that 
‘period of limitation’ means the -period 
specified in Section 468 for taking cog- 
nizance of an offence. Section 468 runs 
thus :-— 

“468. Bar to taking cognizance after 
lapse of the period of limitation — (1) 
Except as otherwise provided elsewhere 
in this Code, no Court shall take cogniz- 
ance of an offence of the category speci- 
fied in sub-section (2) after the expiry 
of the period of limitation. 

(2) The period of limitation shall be — 

(a) six months, if the offence is punish- 
able with fine only. 

(b) one year, if the offence is punish- 
able with imprisonment for a term not 
exceeding one year, 

(c) three years, if the offence is punish- 
able with imprisonment for a term 2x- 
ceeding one year but not exceeding three 
years.” 
As already stated above, Section 467 de- 
fines the period of limitation and Sec- 


tion .468 (1) debars court from taking’. 


cognizance whereas Section 468 (2) pre- 


scribes the period of limitation in respect — 


of three categories of offences enumerat- 
ed under clauses (a), (b) and (c) of that 
sub-section, Section 469 lays down the 
starting point of limitation in relation to 
an offender and: this is. the most import- 
.ant ‘section for purpose of answering the 
question: referred to this Bench. Just as 
there are three categories of offences in 
which different periods of limitation are 
prescribed under Section 468 (2) (a), (b) 
and (c), there are three categories of 
offenders in relation to whom the period 
of. limitation is to commence as laid. 
down under Section 469 (1) (a), (b) and 
{c), Section 469 reads as follows :— 


469. Commencement of the period of 


limitation, — (1) The period of limitation, | 


in relation..to an offender,. shall com- 
mence — x ob oe 2 . 
_ (a) on the. date of the offence, or 
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(b) where the commission of the of- 
fence was not known to the person ag- 
grieved by the offence or to any police 
officer, the first day on which such of- 
fence comes to.the knowledge of such 
person or to any police officer, which- | 
ever is earlier, or 


(c) where it is not known by whom the 
offence was committed, the first day on 


‘which the identity of the offender is 


known to the persons aggrieved by the 
offence or to the police’ officer making — 
investigation into the offence, whichever . 
is earlier.” 

Sections 470 to 473 in this Chapter con- 
tain provision for exclusion of time in 
certain cases, such as exclusion of date 
on which court is closed or in respect of 
continuing offence and extension of 
period of limitation in certain cases. 


7T. Section 468 (1) lays down that no 


_ court shall take cognizance of an offence 


of the category specified in sub-sec. (2) 
after the expiry of the period of limita- : 
tion. Sub-section (2) of that section pre- 
scribes the period of limitation for three 
categories of offencés, The first category 
is the offence which is punishable with 
fine only. For such offences, the period 
of limitation is six months under Sec- 
tion 468 (2) (a) of the new Code, I may 
state by way of illustration that if an 
offence punishable with fine only has 
been committed, the complaint has to be 
made within six months from the date 
of the offence if the offender is known: 
under Section 469 (1) (a), but if such 
an offence and the. offender are not 
known ‘on the date. of the offence itself 
but come to be known on a subsequent 
date, then in that case the period of 
limitation of six months has to run from 
the date the person aggrieved or any 
police officer comes to know of that fact 
whichever is earlier under clause (b) of 
Section 469 (1). Where such an offence 
is committed on a certain date but it is 
not known by whom the offence has been 
committed, then the limitation of six 
months will commence from. the date on 
which the offender is known to the person 
aggrieved or to any police officer’ mak- 
ing ..an investigation into an offence 
whichever is earlier. Similarly in second 
and third categories of offences also the 
period of limitation of one year and 


three years (respectively) will commence 


as illustrated with regard to the first 
category. In short, Section 468, gives 
three categories of. cases .of petty nature 
in ‘which the. graded. period of. limitation i 


“ 
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of six months, one year and three years 
are prescribed and Section 469 préscribes 
the period for the commencement of 
limitation in relation to an offender. As 
already stated, under clause (a) of Sec- 
tion 469 (1) the period will commence 
from the date of the offence if the offen- 
der is known, under clause (b) from the 
date when the offence and offender are 
known to the person aggrieved or to any 
police officer whichever is earlier and 
under cl. (c) from the date when the 
identity of the offender is known to the 
` |person aggrieved or to the police officer 
making investigation into the case, I am 
partly fortified in my view by the deci- 
sion of the Supreme Court in the case 
of Surinder Mohan Vikal v. Ascharj Lal 
Chopra (AIR 1978 SC 986). In that case 
their Lordships were deciding as to what 
was the starting point of limitation in a 
ease of complaint filed under Section 500 
of the Indian Penal Code. That com- 
plaint was filed by a person who was 
acquitted in a case in which the com- 
plaint petition itself contained defama- 
tory matter. The question was whether 
the period of limitation will commence 
from the date when the complaint un- 
der Section 500 of the Indian Penal 
Code was filed by the acquitted persons 
or from the date when the complaint 
containing defamatory allegations was 
filed against him. Their Lordships of the 
Supreme Court held that since the de- 
famatory matter was contained in the 
complaint itself, the period of limitation 
would be calculated with reference to 
the date of the filing of that complaint 
which contained defamatory matter. 
There it has been observed that Sec. 468 
not only raisés a bar of limitation but 
also prescribed the period thereof. The 
question in that case was when the 
period of limitation could be said to 
have commenced. It was held in that 
case that under the provision of Sec. 469 
(1) (a), the period of limitation in rela- 
tion to an offender shall commence “(a) 
on the date of the offence”. 


8. In view of the provisions made un- 
der Chapter XXXVI of the new Code, 
the relevant portion of which has been 
discussed above, it appears that bar of 
limitation has been imposed in respect 
of certain categories of offences and not 
in respect of all kinds of offences. Only 
such offences which are punishable with 
fine only or where the term of imprison- 
ment is one year or less or where the 
term of imprisonment is over one year 
but below three vears, the graded period 
of limitation has been provided under 
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Section 468 (2) and Section 468 (1) has 
imposed a bar on the courts from tak- 
ing cognizance of the offences of differ- 
ent categories mentioned in sub-s. (2) of 
that section. The bar of limitation is not 
in respect of offences of all descriptions 
but in respect of the criminal offences of 
petty nature punishable with fine only 
to the maximum sentence of imprison- 
ment of three years or less. Besides that, 
this Chapter actually provides for limi- 
tation for taking cognizance of offences 
only. There is no limitation provided un- 
der Chapter XXXVI for issuance of pro- 
cesses against the accused persons. There 
cannot be any doubt that taking of cog- 
nizance of an offence is altogether a dif- 
ferent and distinct step taken by court 
when a complaint is filed before a 
Magistrate and issuance of processes is 
another step which is taken subsequent 
to the taking of cognizance. What has 
been barred under Chapter XXXVI of 
the new Code is taking of cognizance in 
respect of certain categories of offences 
and not the issue of processes in respect 
of such cases of which cognizance has 
a taken within the period of limita- 
ion, 


9. It is well settled now that cogniz- 
ance is taken of an offence and not of 
offenders, The word “cognizance” occurs 
very often in the Code, but this word 
has not been defined anywhere in the 
Code. However, it has come to connote 
certain processes by which the act of 
taking cognizance is reflected by the 
Magistrate on the filing of complaint. 
There are numerous decisions on what 
amounts to taking cognizance and in one 
of the recent decisions of the Supreme 
Court in the case of Tula Ram v. 
Kishore Singh (AIR 1977 SC 2401) it has 
been observed at para 7 as follows :— 


“The question as to what is meant by 
taking cognizance is no longer res integra 
as it has been decided by several deci- 
sions of this Court”, 


In the case of R. R. Chari v. State of 
Uttar Pradesh (AIR 1951 SC 297) the 
Supreme Court had observed :— 


“Taking cognizance does not’ involve 
any formal action or indeed action of 
any kind but occurs as soon as a Magis- 
trate as such applies his mind to the sus- 
pected commission of an offence”. 
Further this has been elaborated and 
observed by the Supreme Court — 


“It seems to us that there is no special 
charm or any magical formula in the 
expression ‘taking cognizance’ which 
merely means judicial application: of the 
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mind of the Magistrate to the facts men- 
tioned in the complaint with a view to 
taking further action. Thus what Sec- 
tion 190 contemplates is that the Magis- 
trate takes cognizance once he makes 
himself fully conscious and aware of the 
allegations made in the complaint and 
decides to examine or test the validity of 
the said allegations.” 


Once cognizance is taken by a Magistrate 
under Section 190 of the Code it is open 
to him to issue summons to the accused 
persons or to postpone the issuance of 
processes and inquire the case himself 
or direct an investigation to be’ made by 
a police officer or by another person. So 
taking of cognizance, as already stated 
above, is a different and distinct act on 
the part of the Magistrate in respect of 
an offence alleged in the petition of com- 
plaint and after the cognizance is taken 
and the complainant and his witnesses 
are examined under the provision of 
Section 200, the Magistrate is competent 
either to issue processes outright or to 
postpone the issue of processes and hold 
inquiry or direct an investigation. It is 
taking of cognizance which is barred un- 
der the provision of Section 468 and not 
.jthe issuance of processes as there are no 
expressions in the whole of Chap- 
ter XXXVI to lead us to the conclusion 
that not only the cognizance should be 
taken within the period of limitation but 
even processes should also be issued 
against the accused within the period of 
limitation prescribed for taking cogniz- 
ance, In short, no limitation is prescrib- 
ed for issuance of processes when cogniz- 
ance has already been taken within the 
time prescribed. | 


10. A learned single Judge of this 
Court in Sidheshwar Prasad v. State of 
Bihar (1978 BBCJ (HC) 382) had to de- 
cide a similar question although not 
identical, That was a case where the 
petitioners had filed an application under 
Section 482 of the Code for quashing the 
order passed by the Magistrate on 11-8- 
1977 by which the petitioners were sum- 
moned to stand their trial for offences 
,under Sections 323 and 324 read with 
Sec. 34 of the Indian Penal Code. The 
fact in brief was that the complainant 
had filed a complaint on 29-6-1974 
against six persons including the peti- 
tioners alleging offences under Secs. 323 
and 324 of the Indian Penal Code. The 
police after investigation submitted 
chargesheet against three persons and not 
against the petitioners on 25-7-1974 and 
en 27-9-1974 the learned Magistrate took 
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cognizance against those persons against 
whom police had submitted chargesheet 
and discharged the petitioners, The try- 
ing Magistrate framed charges on 8-9- 
1975 against those accused persons 
against whom cognizance had been taken 
under Ss, 282 and 324 of the Indian Penal 
Code. After three witnesses were exam- 
ined in course of the trial the complain- 
ant filed an application for summoning 
the petitioners also for trial because alle- 
gation was made against them also by 
those three witnesses. The learned Mag- _ 
istrate by his impugned order dated 11-8- 
1977, summoned the petitioners for trial 
along with the other accused persons. It . 
was against this order of the Magistrate 
that- the petitioners had preferred the 
application under Section 482 of the new 
Code. One of the points raised in that 
case was that since the occurrence had 
taken place on 29-6-1974 and the peti- 
tioners were summoned on 11-8-1977, 
ie., beyond the period of three years, 
the prosecution of the petitioners was 
barred under Section 468 of the new 
Code. Since the petitioners were sum- 
moned to stand their trial under Sec- 
tions 323 and 324 of the Indian Penal 
Code and as the maximum sentence un- 
der those sections is three years, so rely- 
ing on clause (c) of sub-section (2) of 
Section 468 of the new Code, it was sub- 
mitted on behalf of the petitioners that 
cognizance against the petitioners having 
been taken beyond the period of limita- 
tion it was barred. Learned counsel for 
the complainant, on the other hand, had 
submitted that cognizance of the offence 
had already been taken by the Magis- 
trate on 27-9-1974 and there was no oc- 
casion for taking cognizance afresh and 
so the provisions of Section 468 (2) (c) 
were not attracted, The oft-quoted ex- 
pression that cognizance is taken of the 
offence and not of the offender was em- 
phasised and reliance was placed on the 
decision in the case of Raghubans Dubey 
v. State of Bihar (AIR 1967 SC 1167) 
where it has been held by the Supreme 
Court that taking of cognizance means 
cognizance of offence and not of the of- 
fenders and the Magistrate has to pro- 
ceed against those offenders not sent up 
by the police and summoning of addi- 
tional accused is part of the proceeding 
initiated by taking cognizance of an of- 
fence. The learned Judge accepted the 
contention on behalf of the complainant 
that cognizance had already been taken 
of the offences on 27-9-1974 and the 
order of the learned Magistrate summon- 


ing the petitioners for trial on 11-8-1977 
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did not amount to taking cognizance 
‘afresh. The learned Judge has observed: 
“I am of the -opinion that it is only 
the cognizance which is barred and not 
the summoning of the accused persons 
subsequently .after some materials are 
found in course of trial.” 
The petitioners in the said case, as al- 
ready said above, were summoned to 
stand their trial under the provision of 
Section 319 (1) of the new Code which 
reads as follows :-— 


*319 (1). Where, in the course of any 
inquiry into, or trial of, an offence it 
appears from the evidence that any per- 
son not being the accused has committed 
any offence for which such person could 
be tried together with the accused, the 
Court may proceed against such person 
for the offence which he appears to have 
“committed.” 

It would thus appear that under the pro- 
vision of Section 319 (1) of the new Code, 
the Magistrate can put a person on trial 
even though he was not summoned to 
stand trial after taking of cognizance of 
the offence and under the provision of 
Section 319 (4) (b), such person shall be 
deemed to have been accused when the 
court took cognizance of the offence. In 
view of Section 319 (4) (b) of the new 
Code it can safely be said that taking of 
cognizance is one thing and putting a 
person for trial at a subsequent date 
after the cognizance is taken is altoge- 
ther different, Chapter XXXVI of the 
new Code prescribed limitation for tak- 
ing cognizance of offences enumerated 
= under Section 468 (2) and Section 469 
actually prescribed the period from 
when the limitation is-to commence, ie., 
the starting point of limitation. I do not 
find any provision under which any 
period of limitation is prescribed for 


issuance of processes after cognizance of 


an offence is taken. 


11. The following decisions were also 
cited at the bar: Gopal Das Sindhi v. 
State of Assam (AIR 1961 SC 986); 
Mahanth Harihar Das v. the State (1975 
BBCJ (HC) 364); Smt. Nagawwa v. 
Veeranna Shivalingappa Konjalgi (AIR 
1976 SC 1947); Jagat Narain Singh v. 
The State of Bihar (1976 BBCJ (HC) 
152) and Vasudeo Agarwal v. State of 
Bihar (1977 BBCJ (HC) 330). Since none 
of the decisions referred to above is of 
‘any help in deciding the question raised 
in this case, I do not think any useful 
purpose will be served by discussing the 


points involved and decided in those - 
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12. Reliance has -àlso. been placed on 
a decision of the Privy Council in the 
case of Pakala Narayana Swami: v. Em- 
peror (AIR 1939 PC 47) wherein it has 
been observed :— 

“When the meaning of words is plain, 
it is not the duty of the Courts to busy 
themselves with supposed intentions.” 
In the case of Thakur Amar Singh v, 
State of Rajasthan (AIR 1955 SC 504) #% 
was observed thus: 

“Recourse to rules of construction 
would be necessary only when a statute 
is capable of two interpretations. But 
Where the language is clear and the 
oe plain, effect must be given to 
i a 
In Avtar Singh v. State of Punjab (AIR 
1965 SC 666) the Supreme Court laid 
down the principle in the following 
words :— 

“The interpretation that the language 

in certain sections of a statute cannot be 
regarded as strictly accurate, is not per- 
mitted for the words of an Act of Par- 
liament must be construed so as to give 
them sensible meaning. The words ought 
to be construed ut res magis valea? 
quam pareat.” 
Similar view has been expressed by the 
Supreme Court in the case of Umed v. 
Raj Singh (AIR 1975 SC 43) and it has 
been observed as follows — 

“It was a well-settled rule of interpreta- 

tion that the Court should, as far as pos- 
sible construe a statute so as to avoid 
tautology or superfluity.” 
The aforesaid decisions, therefore, amply 
support the view that I have taken in 
the instant case inasmuch as the langu- 
age of Sections 468 and 469 -of the new 
Code is quite plain and, in my opinion, 
there is no ambiguity in them. . 

13-14. Having given my anxious consi- 
deration to all the aspects of the mat- 
ter, I am of the opinion that it is the 
cognizance of an offence which should be 
taken within: the period prescribed un- 
der sub-section (2) of Section 468 and not 
even the order for issuance of processes 
should be passed within that period. 
Since in the instant case the cognizance 
has been taken within the period of 
limitation, this application is devoid of 
any merit which must be dismissed an 
it is accordingly dismissed. 

L. M. SHARMA, J.:— I agree. 

S. SHAMSUL HASAN, J. :— 15. While 
agreeing with R. P. Sinha J. I wish to 
add my own reasons. 
` 16. The following question. was for- 
mulated for determination by. N. PB 
‘Singh and P. S. Sahay, JJ. :—-- 
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offence should be taken within the 


period prescribed under sub-section (2). 


of - Section 468 or even the order for 
issuance of processes should be passed 
within that period?” 

This question had already been dealt 
with by Uday Sinha and P. S. Sahay, JJ, 
in the case of Sahdeo Das v. Lila Dai 
Kisku (1978: BLJR 791), who had held 
that not only cognizance must be taken 
within the period of limitation prescrib- 
ed by Sections 468 and 469 of the Code 
ef Criminal Procedure (hereinafter to be 
referred to as ‘the Code’) but processes 
must also be issued within that period. 
The sections of the Code, which have to 
be. examined in determining the afore- 
said question, are Sections 190 to 203, 
204, 468 and 469 of the Code. 


17. The present application is directed 
against an order passed by the Chief 
Judicial Magistrate, Muzaffarpur, dated 
17-2-1976 in C. Case 1284/72, in which 
he states as follows — 


: “Complainant files hazri and is pre- 

sent with his lawyer. The E. O. has re- 

turned the papers without submitting 

any report saying that the complainant 

is not taking any interest. Heard com- 

plainant’s lawyer and perused the record. 
Order 


In this case two witnesses, including 
the complainant have been examined 
during enquiry stage. Both of them have 
supported the case of the complainant at 
least so far as the offences are concern- 
ed. Hence cognizance taken under those 
sections and case transferred to the court 
of Sri U. C. Jha, Judicial Magistrate, 
Second Class, for favour of disposal. 
Issue processes, Fix 30-3-1976. Steps to 
i be taken.” 


! 18. A complaint was filed on 5-12- 
-1972 and on that very date the com- 
plainant was examined on solemn affirm- 
ation by the Subdivisional Magistrate. 
‘The occurrence ‘is said to have taken 
‘place on 2-12-1972, After examining the 
, complainant on solemn affirmation the 
‘1case was sent for inquiry u/s 202 of the 
‘Code to Shri K. K. Sharma, Magistrate, 
“Ist Class. The complainant alone was 
‘examined before the Enquiry Magistrate, 
who returned the case to the Chief Judi- 
cial Magistrate. In the meantime the 
Code of Criminal Procedure, 1973, had 
< come ino force with effect from 1-4-1974. 
The matter was dealt with by the Chief 
Judicial. Magistrate, who, on 25-11-1974, 
again sent the case for enquiry to N. K. 
N. Sinha,- Magistrate, Only. one’ witness 
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was examined before the. 2nd Enquiry 
Magistrate, who on 5-12-1975, passed the 
following order — 


“Complainant takes no step. Let it re- 
turn to the Court concerned for further 
order. The complainant is not taking in- 
terest, 

To 2-11-1976 for order.” 


The Chief Judicial Magistrate on receipt 
of the record from the Enquiry Mag- 
istrate, after hearing the complainant’s 
lawyer, passed the aforesaid impugned 
order, The dates relevant for the deter- 
mination of the question involved may 
be stated succinctly. The date of occur- 
rence was 2-12-1972, the complaint was 
filed on 5-12-1972, the complainant was 
examined on solemn affirmation on 5-12- 
1972 and the processes were issued on 
17-2-1976: while issuing process the Chief 
Judicial Magistrate has used the expres- 
sion: ` “Hence, cognizance taken under 
those ‘sections......... ” Obviously, the use 
of the words “hence cognizance taken” 
in the impugned order is redundant use 
of expression ‘Cognizance’ and this order 
obviously amounts to an order under 
Sec. 204 of the Code under which pro- 
cess has been issued. It is high time, the 
Magistrate apprise themselves (of) the 
real meaning of the word and its ‘import’ 
and avoid the using of the word ‘cogniz- 
ance’, as synonymous with the issuing 
of process. 


19. Under Section 190 a Court is em-. 
powered to take cognizance under the 
circumstances stated therein. This is an 
enabling section and it provides condi- 
tions necessary for initiation of a crimi4 
nal proceeding. Section 192 thereafter 
provides for the transfer of a case for 
enquiry or trial by a Magistrate wha 
has taken cognizance if it is done so by 
the Chief Judicial Magistrate to any 
competent Magistrate subordinate ‘to him 
or if by any Magistrate of the ist Class 
empowered in this behalf by the Chief 
Judicial Magistrate, to any other compe- 
tent Magistrate as the Chief Judicial 
Magistrate may by general or special 
order specify. The word ‘inquiry’, in my 
view, here clearly means an inquiry un- 
der Section 209 and not an inquiry un- 
der Section 202, Thereafter the proce- 
dure to be followed in complaint cases 
has been laid down in Chapter XV of- 
the case. Section 200 of this Chapter en- 
joins upon the Court to examine the 
complainant and the witnesses present, if 
any, on oath and then reduce the sub- 
stance of such examination in writing, 
subject of course, to what is laid’ down 
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in the proviso which is not material for 
our purpose. This is followed by the pro- 
cedure laid down in Section 202 under 
which the Magistrate can postpone issue 
of process either on receipt of the com- 
plaint or on transfer to him under Sec- 
tion 192 and either hold inquiry into 
the case himself or direct investigation 
to be made by a police officer or by such 
other officer as he thinks fit for the pur- 
pose of deciding whether or not there is 
sufficient ground for proceeding, This 
alsa is subject to various provisos to the 
section itself and finally Sec. 203 pro- 
vides for dismissal of the complaint, if, 
in the opinion of the Magistrate, there is 
no sufficient ground for proceeding after 
considering the materials mentioned in 
the section. Chapter XV therefore is re- 
stricted to the examination on oath of 
the complainant and inquiry or investi- 
gation under Section 202 and dismissal 
of the complaint. Issuance of process is 
under Chapter XVI, _ section being 204. 
From this, it is absolutely clear that cog- 
nizance and issuance of processes are 
two distinct and entirely different steps 
covered by two different Chapters. In a 
police case a report under Section 173 
empowers the Magistrate to proceed 
u/s 190 and thereafter it is open to the 
Magistrate to take recourse to Sec. 204 
if he wishes to issue process, 


20. The point for determination in 
this case, therefore, is whether Chap- 
ter XXXVI which prescribes limitation 
for taking cognizance of certain offences, 
will apply only when the Court is pro- 
ceeding u/s 190 or will also apply to any 
action of the Court u/s 204. The heading 
of Chapter XXXVI clearly states as fol- 
lows :— 

“Limitation for taking cognizance of 
certain offences,” 


The emphasis on the word “cognizance” 
is mine. Section 467 defines the period 
of limitation, Section 468 fetters the 
power of the Court by applying limita- 
-tion for taking cognizance and also pre- 
scribes the period of limitation and Sec- 
tion 469 lays down the point of com- 
mencement of the period of limitation. 
Sections 470 and 471 provide for the 
period that may be excluded in comput- 
ing the limitation and Section 473 em- 
powers the Court to extend the period 
of limitation under the circumstances 
stated therein. 


2%. On a plain reading of the heading 
of the Chapter and these sections it is 
clear that the bar of limitation applies 
only to the taking of cognizance, Sec- 
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tion 468, which creates bar of limitation, 
specifically states as follows :— 


“Bar to taking cognizance after lapse 
of the period of limitation,” 
Section 473 also states that “............ any 
Court may take cognizance of an offence 
after the expiry of the period of limita- 
tion......... ” Section 471 also lays down 
that if the Court is closed on the day 
the limitation expires, cognizance may be 
taken on the day on which the Court re- 
opens, The only inference, therefore, can 
be that it is only when the court is act- 
ing under Section 190 that the sections 
of Chapter XXXVI come into operation 
in specified cases, 


_ 22, The argument is that a difficulty 
m arriving at the aforesaid interpreta- 
tion has been created, however, by the 
use of the words “in relation to offen- 
der” in Section 469 (1) “against the of- 
fender” in Section 470 and sub-sec. (4) 
of Section 470 which lays down that the 
period of limitation during which the 
offender is absent from India or is avoid- 
ing arrest by absconding or concealing 
himself shall be excluded. 


23. It was submitted by learned coun- 
sel for the petitioners that these expres- 
sions mean, apart from taking ‘cogniz- 
ance within the period of limitation, ac- 
tion under Section 204, that is, issue of 
process must also be done within that 
period and if that interpretation is not 
given, then the words, “in relation to 
an offender” etc. must be treated as sur- 
plusage which cannot be the intention 
of the legislature. It is well settled rule 
of interpretation of statute that a sec- 
tion should be so construed that a har- 
mony is achieved and there is no dis- 
cordant note. While interpreting the sec- 
tions of Chapter XXXVI of the Code, in 
my view, there is neither disharmony 
nor a surplusage in coming to the con- 
clusion that we have arrived at due to 
the expression “in relation to an offen- 
der” etc. Since the Chapter on the face 
of it deals only with the cognizance (and 
so do the sections) and does not specifi- 
cally mention the procedure covered by 
Sec. 204, it would be reading something 
that is not there, if we are to hold 
that the procedure ufs 204 is also cover- 
ed by this Chapter. The legislature has 
obviously not brought within the ambit 
of Chapter XXXVI the issuance of pro- 
cess under Section 204, which, if that was 
the intention of the legislature, could 
have been expressly laid down in this 
Chapter. The words “in relation to an 
offender”, however, have to be reconcil- 
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ed with the scheme of Chapter XXXVI. 
Section 469 lays down three categories of 
points of commencement of limitation. 
Clauses (a) and (b) of sub-section (1) of 
Section 469 relate to the date of offence 
and clause (c) thereof relates to the 
offender. It lays down that the date of 
commencement will be the date of of- 
fence itself or it will be the date on 
which commission of offence comes to 
the knowledge of the person aggrieved 
or to the police officer and if it is not 
known by whom offence has been com- 
mitted, then the period of limitation in 
regard to that person will run from the 
date when the identity of the offender is 
known and not from the date of offence. 
There may be cases in which the date of 
offence is known but the name of the 
offender transpires in course of investi- 
gation or trial as covered by Section 319. 
In that event the period of limitation has 
been extended to start from the date 
identity of the offender is discovered. In 
my view, therefore, the expression “in 
relation to an offender” has been parti- 
cularly used to cover Section 469 (1) (c). 
It does not mean that by this section a 
proceeding under Section 204 is brought 
within the ambit of Section 468. If that 
were the interpretation, then there would 
be an obvious conflict. Similarly, in sec- 
tion 470 the words “against the offender” 
mean that if that person is being prose- 
cuted in another proceeding, that period 
will be excluded for purposes of limita- 
tion. 


24. Another difficulty that stands in 
the way of the interpretation suggested 
by learned counsel for the petitioners is 
that if process has to be issued under 
Section 204 also within the period of 
limitation, then after taking of cogni- 
zance, if the Magistrate holds an inquiry 
or investigation is held under Sec. 202, 
the delay in that inquiry will act as a 
bar to the prosecution of the accused 
without Section 473 coming to the aid of 
the prosecution, because, extension of 
the period of limitation is only possible 
at the stage of taking of cognizance. The 
legislature could not have intended to 
allow extension of period of cognizance 
` but make no provision for extending the 
period of issue of process, unless the le- 
gislature did not desire the applicability 
of Chapter XXXVI at all to a proceeding 
under Section 204. Similar situation will 
prevail when the procedure under Sec- 
tion 319 is adopted by a Court. 


- 25. Section 470 (3) of the Code also 
|throws some light in support of my in- 
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terpretation. The period required for 
obtaining consent or sanction in cases 
that are necessary for taking of congni- 
zance has been excluded. This also shows 
the bar is only to taking of cognizance. 
Sub-section (2) of Section 470 also re- 
lates to an order of injunction or stay in 
regard to the institution of a proceeding 
in respect of an offence and the period 
that elapses in that connection has also 
been excluded. This alsa shows that 
Chapter XXXVI does not apply to a pro- 
ceeding under Section 204. Sub-sec, (4) 
of Section 470 is of no avail to the peti- 
tioner even though it relates to the ex- 
clusion of the period during which an 
offender is absent or is absconding or 
concealing himself. Ordinarily in com- 
plaint cases once cognizance is taken and 
process is issued, the question of exten- 
sion of period of limitation on the ground 
that the accused person is absconding or 
concealing himself or is outside India 
will not arise. This is the position in 
regard to the cases arising out of com- 
plaint. In cases that are started on 
police report, if a person is declared to 
be an absconder in the  charge-sheet, 
usually cognizance on that report under 
Section 173, of the Code is delayed, Sec- 
tion 470 (4) has been enacted to obviate 
any difficulty created by the limitation 
clause in such a situation. It means that 
if in the report under Section 173 an ac- 
cused is declared absconder, the period 
of limitation for taking of cognizance on 
the basis of police report is extended. 
This does not mean anything more than 
that. I may also state that Secs. 467, 468 
and 469, should be read together, one 
defining the period of limitation, the 
other prescribing the period of limitation 
and the last prescribing the point of 
commencement thereof. This, in my 
view, is similar to columns of the sche- 
dule in the Limitation Act. The other 
sections also are incorporating similar 
provisions of that Act, 


26. In view of what I have said above 
the bar of limitation applies only to the 
stage of cognizance, that is, when a Mag- 
istrate is proceeding under Section 190 
of the Code and does not come into play 
when the Magistrate is proceeding under 
Section 204 of the Code, 


Application dismissed. 
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UDAY SINHA: AND U. C. SHARMA, JJ. 
Sachida Prasad ‘Singh and others, Peti- 


tioners v. Giraja Prasad Singh and an= 
other, Opposite Party. 


` Civil’ Revns, Nos. 1088, 1134 and 1135 of 
1975, D/- 20-12-1979." 

Civil P. C. (1908), O. 21, R. 58 Proviso 
— Rejection of application under Rule 
on the ground of delay — Ought to be 
rejected before going into merits — Once 
application decided on merits — Court 
cannot go back to proviso. 


‘In an application under O. 21, R. 58 for 
release of property from attachment the 
Court thoroughly investigated into the 
claims of the applicants and after review- 
ing the evidence, came to a definite con- 
clusion that the objectors’ lands were 
liable to be released. Having come to 
that conclusion, it would have no power 
to negative the claims on the basis of 
the proviso. Therefore order negativing 
claim on basis of proviso passed after 
coming to conclusion that lands were 
liable to be released would be illegal. 
Case law discussed. (Para 7) 


The purpose of the proviso is that the 
execution should not be unnecessarily 
encumbered or unduly delayed by allow- 
ing frivolous objections from unconcern~ 
ed quarters and, therefore, the moment 
any claim or objection is filed, the court 
has to look into the circumstances men- 
tioned in the proviso. If the design of 
the objectors is'to delay the execution, 
the Court shall not investigate into their 


claims or objections. (Para 6) 
Cases Referred: Chronological ‘Paras 
AIR 1973 Pat 42 5 
AIR 1969 All 139 5 
AIR 1918 Upp Bur 32 (1) 9 
AIR 1917 Cal 9 (2) | 5 


Bishwanath Agrawal 
Prasad, for Petitioners. 


U. C. SHARMA, J.:— These three ap- 
plications on behalf of the three pur- 
chasers from the judgment-debtors are 
directed against the order dated 26-7- 
1975, passed by the Subordinate . Judge, 
Gaya’ in Misc. Cases Nos. 6, 8 and 7. of 
1975. Since these applications arise out 
of a common order and against the same 
opposite party, they have been heard to- 


and Rajendra 


gether and this judgment shall govern 


them all. 


*Against order of Janki 
Sub-J.; Gaya, D/- 26-7-1975: 
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- Sachida Prasad v. Giraja Prasad- . 


Ram Sa ma 


AAR 


2. The facts of the.cases are common, 
One Srichand Sao obtained a money de-- 
cree against several persons including 
one Chandrika Singh alias Chando Singh. 
The decree was put in execution in Ex- 
€cution Case No. 1 of 1964 and the lands 
given in Talika were attached on 3-2- 
1964. Thereafter the decree-holder trans- 
ferred the decree to Girja Prasad Singh 
and Nagendra Narayan Singh who were 
substituted in the execution as decree- 
holders in place of Srichand. On 9-10-63 
Sachida Prasad Singh (petitioner in C. R. 
1088/75) purchaséd a piece of land from 
the judgment-debtor Chando Singh by ` 
virtue of a registered sale deed and since 
the date of his purchase he claims to be 
coming in cultivating possession thereof, 
On the same date Smt. Bachi Devi (peti- 
tioner in C. R. 1135/75) purchased some 
lands from the judgment-debtor by 
means of a registered sale deed and came 
into possession thereof. Similarly, on the 
Same date Satya Narain Singh (peti- 
tioner in C. R. 1134/75) purchased some 
land from the judgment-debtor by vir- 
tue of a registered sale deed and came 
into cultivating possession. The lands 
purchased by these petitioners form part 
of the attached lands. In order to get the 
lands released from attachment, the put- 
chasers (petitioners) preferred claims on 
26-3-75 and 8-4-75 under O. 21, R. 58 of 
the Code of Civil Procedure (hereinafter 
to be called as ‘the Code’) giving rise to 
Misc. Cases Nos. 6, 7 and 8 of 1975. The 
decree-holders filed rejoinder substan-. 
tially on the ground that the purchases ; 
of the claimants were fictitious and in- 
operative and they were not in posses- 


sion. 


3 . Both ‘the. parties examined a num- 
ber of witnesses and filed documents in 
support of their respective cases. The 
court below after hearing the parties and 
discussing the evidence on the records, 
came to the conclusion:— 

“In face of the sale deeds of the ap- 
plicants and the rent receipts it is very 
difficult to rely on the oral testimony of 
the opposite . party that Chandrika Singh 
the judgment-debtor is in possession 
over the lands claimed by. the applicants: 
and that those sale deeds are bogus trans- 
actions, Thus upon a careful considera- 
tion of the facts and circumstances I am 
of the opinion that the. applicants are in 
possession over their respective lands and 
as such the. lands are liable to ‘be releas- 
ed from the execution proceeding.” 


Having. recorded the above ‘finding, the 


_ court below proceeded to. consider . : the 
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arguments advanced on behalf of the de- 
eree-holder based on the proviso to O. 21, 
R. 58 (1) and found: 

“Thus; upon a careful consideration of 
' the facts, evidence both oral and docu- 
mentary ‘and circumstances my consider- 
ed opinion is that the petitioners have 
made unnecessary delay in filing their 
applications and as such they are not 
entitled to gef any relief from the court.” 
On the basis of this last finding, the court 
below dismissed the miscellaneous cases. 
The applicants have, therefore, come up 
to this Court in revision. 


4. The learned counsel appearing. on 
behalf of the petitioners contended that 
the court below having entertained the 
claims, investigated into them and come 
to a finding after discussing the evidence 
before it that the lands were liable to 
be released, had no jurisdiction to enter- 
tain the plea based on the proviso and 
to dismiss the claims of the petitioners, 
Nobody appeared to oppose the applica- 
tions on behalf of the opposite party. 
This case was first placed before the 
learned single Judge for hearing. Hav- 
ing regard. to the importance of 
the. points. involved in this case, 
his Lordship was pleased to refer these 
cases to a Division Bench for hearing 
and disposal. This is how these applica- 
tions have come up before us. 


5. It will be relevant at this stage to 
examine R. 58 of O. 21 of the Code which 
reads thus: ` 


“Where any claim is preferred to, or 
any objection is made to the attachment 
of any property attached ‘in execution 
of decree on the ground that such pro- 
perty is not liable’ for such attachment, 
the court shall proceed to investigate the 
claim or objection with the like power 
as -regards the examination of the claim- 
ant or objector, and in all other respects, 
as if he was a party to the suit: 


Provided that no such investigation 
shall be made where the. court considers 
that the claim or objection was designed- 
ly or unnecessarily delayed.” 

The argument of the learned counsel is 
that whder the proviso the executing 
court has to decide, as a preliminary 
point, whether it would make investiga- 
tion into the claims or objections or nof 
on the ground of delay. Having not. done 
that, he had no power to take resort to 
the proviso: after it had ‘investigated into 
. the claims or objection. He relied upon 
the case. of Nga San Balu v. Mi Thaik 
(AIR 1918 ` Upper Burma 32 -(t).- The 
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facts of that case were that the . Town- 
ship Judge after holding an investigation 
under O. 21, R. 58 of the Code and re- 
viewing the. evidence, dismissed the apr 
plication on the ground that it had been 
made .too late. It was held by the High 
Court:— 


Tedna Be that as it may, if the Town- 
ship Judge had only read.this proviso, 
he would have seen that it did not apply 
because the investigation had already 
been made. If a Judge is of opinion that 
application under O. 21, R. 58 (1) has 
been designedly or unnecessarily delayed, . 
he may refuse an investigation, but if he 
makes an investigation, he is bound to 
pass orders under O. 21, R. 60 or under 


©. 21, R. 61, Civil P. C. and the dismis~ 


sal of the application on the ground of 
delay after investigation had been made, 
was illegal.” 


. This case clearly supports the conten- 
tion of the learned counsel. The learned 
counsel also referred to a Bench deci- 
sion of the Calcutta High Court in the 
case of Surendranath Goswamy v. Rajani 
Kanta Das (AIR 1917. Cal 9 (2)). That case 
is not directly in point. It was, however, 
observed in that case that where the 
court considers that the claim or objec- 
tion was designedly or unnecessarily de- 
layed, no investigation shall be made. 
That was preliminary issue for the court 
to try as.to whether there had been a 
delay of the nature mentioned in the pro- 
viso and if the Court found that there 
was such a delay, it was unnecessary for 
the Court to enter into or consider the 
other matters. ‘This observation supports 
the contention of the learned counsel. 


‘In Allahabad, in the case of Agrawal 


Pathshala v. Karim Bux (AIR 1969 All 


. 139) the Court below had held that the 


objection was designedly or unnecessari- 
ly delayed without any evidence. His 
Lordship held that the Court acted. ille- 
gally and with material irregularity in 
exercise of jurisdiction and ‘set aside the 
order. That case also is not relevant for 
our present purpose. In the case of 
Anwar Alam v. Bibi Khadija Khatoon 
(AIR 1973 Pat. 42) a single Judge of this 


Court took the view that there was no 


merit. in the contention that once the 
miscellaneous case. was registered, it had 
to be investigated fully: and even if at 
any time subsequent to the registering — 
of the case, the Court came to thée.conclu- 
sion . that the. claim. had been unnecessa- 
rily delayed, ‘the: investigation had: - 
‘to be completed, It appears from. the 
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facts of that case that no investigation 
into the claim or objection had actually 
been made in that case. Only the case 
under Order ‘21, Rule 58 of the Code was 
registered. In the state of facts of that 
case it cannot be said that any view con- 
trary to the contention raised by the 
learned counsel, was taken. 


6. It would appear that what is bar- 
red under the proviso is the investiga- 
tion into the claims or objection if delay- 
ed and not the registering of the case. 
The substantive provision of R. 58 en- 
joins upon the Court to investigate into 
‘the claims and objections, if preferred, 
The proviso shows that no such investi- 
gation shall be made if the circumstan- 
ces mentioned therein exist. But in 
either events, if a claim is preferred or 
objection is made, the case has to be 
registered. After the case has been re- 
gistered then and then alone, the ques- 
tion would arise whether claims or ob- 
jections may or may not be investigated, 
The Court shall then examine and decide 
as a first question whether the claim or 
objection was designedly or unnecessa- 
rily delayed. If the Court comes to that 
conclusion, then no investigation shail 
be made, but where the court, after 
entertaining the claim or objection and 
not resorting to the proviso, proceeded 
to investigate and came to some conclu- 
sion, there was no occasion thereafter 
for the proviso coming into play. The 
purpose of the proviso, so far as I can 
see, is that the execution should not 
be unnecessarily encumbered or unduly 
delayed by allowing frivolous objections 
from unconcerned quarters and, there- 
fore, the moment any claim or objection 
is filed, the court has to look into the 
circumstances mentioned in the proviso. 
If the design of the objectors is to delay 
the execution, the Court shal] not inves- 
tigate into their claims or objections. 
Barring that, the Court has to investi- 
gate into the claims or objection and 
once the Court has investigated into the 
claims or objection it has passed the 
stage as provided in the proviso and the 
Court has to decide the claim or objec- 
tion and not to look back to the proviso. 
It is not the purpose of Rule 58 of the 
Code that even if the claim or objection 
has been found to be valid or substan- 
tial, the Court shall reject the same on 
the basis of the proviso. The proviso 
and the substantive provision of R. 58 
relate to two different stages of the case. 
The proviso relates to the first stage and 
the substantive provision relates to the 
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next stage. The court below having not 
resorted to the first stage, was not entitl- 
ed to call in aid the proviso after the in- 
vestigation had proceeded and conclu- 
sion arrived at. 

q. In the present case the court below 
thoroughly investigated into the claims 
of the petitioners and after reviewing 
the evidence, came to a definite conclu- 
sion that the objectors’ lands were liabl 
to be released. Having come to that: con- 
clusion, it had no power to negative the 
claims on the basis of the proviso. This 
part of the order is clearly illegal and 
liable to be struck down. This is a case 
of illegal or irregular exercise of juris- 
diction vested in the court by law. This 
Court is, therefore, entitled, in revision, 
to interfere with the impugned order. 

8. For the reasons stated above, the 
orders under revision, to the: extent as 


they are based on the proviso, are set 
aside and the applications are allowed. 


On the findings of fact recorded by the 
court below, the petitioners’ claims are 
allowed and their lands are ordered te 
be released from attachment. No order 
as to costs. 
UDAY SINHA, J.:— I agree. 
Revision allowed, 





AIR 1980 PATNA 133 
S. SARWAR ALI, Ag. C. J. AND 
R. P. MANDAL, J. 
Md. Yunus, Petitioner v. The Inspector 
General of Registration and others, Re- 
spondents. 


Civil Writ Jur. Case No, 603 of 1979, 
D/~ 24-8-1978. 

Societies Registration Act (1860), Sec- 
tions 3, 20 — Charitable purpose — In- 
terpretation — Main and predominant 
purpose of Society in suit was religious 
and not charitable — It is not a charit- 
able society within the meaning of the 
Act —. Registration of society is without 
jurisdiction — (Words and Phrases — 
Charitable purpose). 


The expression ‘charitable purpose’ as 
used in the Societies Registration Act 
does not embrace purposes which are 
religious or predominantly religious. The 
expression ‘charitable purpose’ must be 
a purpose which has some element of 
general public benefit and not a religious 
purpose. Where, therefore, the main and 
predominant purpose of a society was 
religious, the Inspector General of Re- 
gistration has no jurisdiction to register 
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the society under S. 3 of the Act. AIR 
1940 Mad 167, (1906) ILR. 28 All 384, 
(1891) AC 531 and AIR 1965 SC 1722, 


Considered. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1722 10 
AIR 1940 Mad 167 4, 5, 7, 10 
(1906) ILR 28 All 384 7, 9 


(1891) AC 531: 65 LT 621, Commrs. 
‘Spl. Purposes of I-T. v. Pemsel 7 
S. S. Asghar Hussain and S. R. Ghosal, 

for Petitioner; K. P. Singh (Standing 

Counsel No. 4) and R. N. Sharma (Jr. 

Counsel), for Respondents. 


: ORDER:— In this application the peti- 
tioner prays for quashing of the certifi- 
cate of registration issued to the society 
known as Anjuman Ahle Hadith, Madhu- 
pur (the ‘Anjuman’) under S. 3 of the 
Societies Registration Act, 1860 (herein- 
after referred to as the ‘Act’). The signa- 
tories to the memorandum of associa- 
tion a copy whereof is Annexure 4, have 
been made parties. Certain other reliefs 
also are claimed. But those reliefs which 
relate to private dispute between the par- 
ties, can neither be adjudicated upon nor 
‘any relief given in relation thereto. We 
are, therefore, confining our judgment 
to the contention whether the registra- 
tion of the society aforesaid was in ac- 
cordance with law. 


2. The Society was registered in the 
year 1967. There is no doubt that there 
is a belated challenge to the registration. 
But the circumstance in which the chal- 
lenge has been made has been explained 
‘in para 15 of the writ application. In 
view of the explanation given therein 
and in the view that we are taking that 
the registration of the society was with- 
out jurisdiction we think that it would 
be proper to entertain the writ applica- 


tion and not defeat the petitioner only 
on the ground of delay. 
3. It is now necessary to refer first 


to some of the provisions of the Act. The 
jong title is: “An Act for the Registra- 
tion of Literary, Scientific and Charitable 
Societies”. The preamble states that pro- 
vision should be made for improving the 
legal condition of societies established 
tor the promotion of literature, science, 
or the fine arts, or for the diffusion of 
useful knowledge,. the diffusion of poli- 
tical education, or for charitable pur- 
poses. Section 1 of the Act states that: 
“Any seven or more persons associat- 
ed for any literary, scientific, or charit- 
able purpose, or for any purpose as is 
described in S. 20 of this Act, may, by 
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subscribing their names to a memoran- 


dum of association, and filing the same 
with the Registrar of Joint Stock Com- 
panies form themselves into a society 


under this Act.” 

Section 2 of the Act deals with the me- 
morandum of association that has to be 
filed for the punpose of registration. The 
memorandum has to contain the objects 
of the society. S. 20 is as follows:— 

“The following societies may be regis- 
tered under this Act: 

“Charitable Societies, the military or- 

phan funds or societies established at 
the several presidencies of India, Socie- 
ties established for the promotion of 
science, literature, or the fine arts, for 
instruction, the diffusion of useful know- 
ledge, the diffusion of political educa- 
tion, the foundation or maintenance of 
libraries or reading-rooms for general 
use among the members or open to the 
public, or public museums and galleries 
of paintings and other works of art, col- 
lections of natural history, mechanical 
and philosophical inventions, instru- 
ments, or designs,” - 
It would be thus seen in the context of 
the present controversy that unless the 
society which has been registered could 
be said to be a society for charitable 
purpose or a charitable society the regis- 
tration could not have been made under 
the provisions of the Act. 


4. S. 20 has been subject-matter of 
interpretation in Khaji Muhammad Hus- 
sain Sahib v. Majiday Mahmood Jamait 
Managing Committee (AIR 1940 Mad 167) 
on which reliance was placed on behalf 
of the contesting respondent. The . ratio 
of this decision, is that if a society ıs 
formed for certain purposes the para- 
mount object being charitable, then the 
mere fact that some religious objects are 
also included amongst the enumerated 
objects would not mean that the society 
is not for charitable purposes, The wider 
question whether religious purpose is a 
charitable purpose and whether a so- 
ciety formed for such a purpose would 
be a charitable society within the mean- 
ing of the Act was not decided in that 
case, 

5. At this stage it would be necessary 
to examine the memorandum of asso- 
ciation in order to determine whether 
the paramount object of the society is 
charitable, for, if it is, then the decision 
in Md. Hussain’s case would be applica- 
ble. If it is not, then in this, we would 
have to decide the wider question which 
was left open in Md. Hussain’s case, 
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memorandum of association, Clause 3 of 
the said memorandum of association 
gives the aims and objects of the Anju- 
man (Society). The first three objects as 
mentioned is Cl. 3 are as follows: 


“(a) The management, supervision and 
control of the mosque popularly known 
as (i) Masjid Ahle Hadith, Madhupur, 
Bazar, and (ii) Ahle-Hadith Idgah situ- 
ated near Madhupur Municipal Office 
are vested in the Anjuman, 

(b) The supervision and control of (iii) 
the existing Madrasa Islamia — virtually 
situated within the very premises of the 
above-mentioned Masjid Ahle Hadith 
while founded, established and finally 
managed by persons of Ahle-Hadith sec- 
tion of Madhupur are also vested in the 
Anjuman. 

(c) The management, supervision and 
control:of the assets and properties, both 
moveable and immoveable of the above- 
mentioned 3 institutions, namely (i) Mas- 
jid Ahle-Hadith, (ii) Ahle-Hadith Idgah 
and (iii) Madrasa Islamia. Madhupur 
are also vested in this parent Associa- 
tion.” 

Thereafter there are other objects 
which are of general utility or which 
may be construed to be charitable ob- 
jects. But it has te be observed that the 
first three objects as quoted above are 
the main and predominant objects of the 
society, and these are religious in char- 
acter. The first is the supervision and 


control of Mosque and Idgah. The second’ 


is supervision and control of existing 
Madrasa, situated within the premises 
„of the said Mosque, and the last is super- 
vision and control of assets and proper- 
ties relating to the aforementioned 
three institutions, namely, Masjid, Idgah 
and the Madrasa. It could be said with 
some justification 
though situated inside the Masjid, may 
not be a purely religious institution. 
Nevertheless the management and super- 
vision of the Masjid and Idgah are purely 
religious purposes and, in our view, they 
are the predominant purposes so far as 
the memorandum of association afore- 


said is .concerned. This necessarily takes: 


us to the consideration of the question 

whether when the predominant purpose 
of a society is religious and not chari- 
table, can it be said to be a society estab- 


lished for charitable purposes within the . 


meaning of the Act. 


7. Anjuman Islamia of Muttra v. Na- 
sir-Ud-Din’ ((1906) ILR 28 All 384) has 


Md. Yunus v. Inspector General. of Registration 
. 6 We. would, therefore, refer-to the- 


that the Madrasa, al-. 
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taken the view that a religious purpose ' 
is a charitable. purpose, and a society for. 
religious purpose would ordinarily be a 
society for charitable purpose. Secondly, 
religious society which had for its ob- 
jects the control and management of, and 
the protection of the property apper- 
taining to, a certain public mosque, was 
a society which might legally be regis- 
tered under the provisions of the Socie- 
ties Registration Act, 1860. In Md. Hus- 
Sain’s case (supra), although, as’ already 
stated, the question was not finally de- 
cided there is reference to Act 21 of 1860 
and it was observed that in that Act and 
in some earlier legislation the words 
‘Public’ and ‘Pious’ were meant to con- 
note both religious and charitable insti- 
tution. Reference was also made to the 
well known case of the Commissioners 
for Special Purposes of the Income-tax 
v. John Frederick Pemsel ((1891) AC 
531). In that case dealing with the con- 
cept of charitable purpose in the rele- 
vant Income-tax Act it was held that: 


“Charity in its legal .sense comprises 
four principal divisions: trusts for the 
relief of poverty; trusts for advancement 
of education; trusts for the advancement 
of religion; and trusts for other pur- 
poses beneficial to the community not 
falling under any- of the preceding 
heads.” 


Assuming that “charity” in the legal 
sense has the, same meaning in India as 
affirmed in Pemsel’s case in England, the 
question still remains whether in the Act 
the expression has been used in the said 
legal sense. 


& In our view, in interpreting the 
expressions ‘charitable purpose or cha- 
ritable society’, we have to take note of 
the general scheme of the Act and the. 
objects which were sought to be attain- 
ed. Wè have already referred to the long 
title and the preamble. Both of them 
indicate that the purpose of legislation 
is the registration -of societies which 
have as their aim general public benefit.. 
To promote literature, science, fine arts 
etc. are all matters of general public 
benefit and are not confined to any reli- 
gious denomination. In the context and 
the setting in which the expressions cha- 
ritable purpose or charitable society ap-.. 
pear we are inclined to hold that the ex-. 
pressions must be given a meaning which 
is more in consonance with the general 
object of the Act. A greater indication is 
available in S. 20 itself. The séction has- 
already been ‘quoted. It would be ôb- 
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served that the numerous objects which 
have ‘been enumerated: therein have no 
reference to any . religious institutions 
of religion. They are all matters of gene- 
ral public benefit. It is a well-established 
rule of construction that the expressions 
used in an enactment take their mean- 
ing and colour from the context in which 
they are used. - 


9. Thus, we are of the view, that the 
expression ‘charitable purpose’ must be 
a purpose which. has some element of 
general public benefit and not a religi- 
ous purpose. We, therefore, respectfully 
take a view different from what has 
been taken in Anjuman JIslamia’s case 
(supra). 


.. 10. The line of reasoning which seems 


to have found favour with the learned 
Judges who decided Md. Hussain’s case 
(supra) is that in several statutes dealing 
with the endowment the expression cha- 
ritable and religious were thought to be 
synonymous. This, in our view, would 
not be helpful in interpreting the ex- 
pression ‘charitable purposes’ as used in 
the Societies Registration Act. The pur- 
pose of law of endowment is completely 
different from the purpose of registra- 
tion as contemplated in the Societies 
Registration Act. We may also usefully 
refer to the decision of the Supreme 
Court in Fazlul Rabbi Pradhan v. State 
cf West Bengal (AIR 1965 SC 1722) 
where it was pointed out, that in the 
context of the legislation in question 
that charitable and religious purpose 


are two different concepts and are not 


overlapping. It was observed that the 
provision for the members of the family 
cf wakif may be a religious or pious 
act in Mohammedan Law, but it could 
not be held to be a charitable object 
even according to the Mohamedan Law. 
We are. only mentioning this case to 
show that the concept as now adopted 
makes a clear distinction between reli- 
gious purpose and charitable purpose. 
We are, therefore, of the view that the 
expression charitable purpose as used in 
the Societies Registration Act does not 
embrace purposes which are religious or 
predominantly religious. If that be the 
correct view of law there cannot be any 
doubt that the Inspector General of Re- 
gistration had no jurisdiction to register 
the Society in question under Section 3 
of the Act. 


11. In the result, this application is 
allowed, the registration of the society 
under Section 3. of the Societies Regis- 
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tration Act is quashed. It is, however, 
made clear that our decision does not 
affect the rights of the parties, if any, 
in respect of the disputed properties. 
We also clarify that it would be open to 
the parties concerned to file application 
under the provisions of the Act provided 
the application fulfils the requirement 
of law. , 
Application allowed. 





AIR 1980 PATNA 141 
B. P. JHA, J. 

Secretary, Bihar State Sunni Waqf 
Board, Petitioner v. Leela Devi and 
others, Opposite Parties. 

Civil Revn. No. 870 of 1978, D/- 1-8- 
1979.* 

(A) Wakf Act (1954), S. 57 (3) — Second 
Appeal from Title Suit against Wakf 
Board —- High Court dismissing it in 
limine —- Application under S. 57 (3) 
challenging the decree held should he 
filed pefore the H. C. — Dismissal under 
Q. 41, R. 11, Civil P. C. too is a decree — 
Application filed before the Lower Ap- 
pellate Court was incompetent. AIR 1932 
Pat 238 and AIR 1958 Andh Pra 768, 
Foll. (Paras 7 & 8) 

(B) Wakf Act (1954), Ss. 1 and 57 (3). 
~— Act made applicable to Bihar since 
12-4-73 — Title suit against Wakf Board 
decreed — Dismissal of appeal and se- 
cond appeal being beyond -12-4-73 — Ap- 
plication under S. 57 (3) challenging thé- 


decree would lie. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1958 Andh Pra 768 * @ 
AIR, 1932 Pat 238 6 


S. S. Asghar Hussain and Abdus 
Salam, for Petitioner; C. B. Sahay and 
Deogovind Prasad, for Opposite Parties. . 

ORDER:— In a civil revision petition, 
the Secretary of the Bihar State Sunni 
Waqf Board (herinafter referred to as 
‘the Waqf Board’) has challenged the 
validity of the Order dated 15th April, 
1978, passed by the Lower Appellate.. 
Court. 

2. The relevant facts are these: . 


The plaintiff-decree-holder (opposite 
party No. 1) filed Title Suit No. 127 of 
1962 in the Court of the Second Munsif, 
Arrah. The suit was decreed in favour 
of the plaintiff. The judgment and decree 
of the trial court -were affirmed in Title 
A Rae LS SARE SA MOH EOS NRE ONE RE Ea AR RLS 


*Against order of J. K. Prasad, 3rd Addl. 
Sub. J., Arrah, D/- 15-4-1978. 
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Appeal No. 94 of 1967 by judgment and 
decree of the appellate court dated 9th 
December, 1976. The judgment and de- 
‘cree of the lower appellate court were 
also affirmed by the High Court in Second 
Appeal No. 29 of 1977 by order dated 
27th January, 1978. 


3. The petitioner-Waqf Board filed an 
application under sub-s. (3) of S. 57 of the 
Wakf Act, 1954 (29 of 1954) (hereinafter 
referred to as ‘the Act’) for a declara- 
tion that the decree passed in Title Ap- 
peal No. 94 of 1967 was void. This peti- 
tion was filed by the Waqf Board within 
one month of its coming to know of such 
appeal. This petition was filed before the 
lower appellate court after the order of 
the High Court dismissing Second Ap- 
peal No. 29 of 1977 under Order 41, Rule 
41 of the Code of Civil Procedure (here- 
inafter referred to as ‘the Code’) on 27th 
January, 1978. The petition was filed 
within one month from the date of the 
knowledge before the lower appellate 
court. In any event, the petition was fil- 
ed after the order of the High Court 
dismissing the second appeal in limine. 

4, The question for consideration in 
this petition is: Whether the applica- 
tion under Section 57 (3) of the Act is 
required to be filed before the’ lower 
appellate court or before the High Court? 


5. In my opinion, such petition under 
Section 57 (3) of the Act is required to 
be filed in the High Court. At this stage, 
it is relevant to quote sub-sections (1) 
and (3) of Section 57 of the Act which 
run as follows: l 

“57, (1) In every suit or proceeding 
relating to a title to wakf property or 
the right of a mutawalli. the court shall 
issue notice to the Board at the cost of 
the party instituting such suit or pro- 
ceeding, : 

XX xx XX xX 

(3) In the absence of a notice under 
sub-section (1), any decree or order pass- 
ed in the suit or proceeding shall be 
declared void, if the Board, within one 
month of its coming to know of such suit 
or proceeding, applies to the court in 
this behalf.” 


6. In this connection, learned counsel 
of the petitioner has relied on two deci- 
sions, namely, one of the Patna High 
Court and the other of the Andhra Pra- 
desh High Court. In Batuk Prasad Singh 
y. Ambica Prasad Singh (AIR 1932 Pat 
238), a Division Bench of this Court has 
held that a decree is prepared even if 
the appeal is dismissed under Order 41, 
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Rule 11 (1) of the Code. The Division 
Bench of the Patna High Court was of 
opinion that if a party intends to amend 
the decree, then he is required to file an 
amendment petition before the lower 
appellate court for the simple reason 
that it is the substantial decree which is 
required to be amended. The Division 
Bench of the Andhra Pradesh High Court 
in Annapu Ramanna v. Ponduri Sreera- 
mulu (AIR 1958 Andh Pra 768) has held 
that a petition for amendment of the 
decree is required to be filed before the 
High Court for the simple reason that 
the decree of the lower appellate court 
merges with the decree passed by the 
High Court. The Andhra Pradesh High 
Court is of opinion that even though an 
appeal is dismissed in limine under Order 
41, Rule 11 (1) of the Code, it amounts 
to a judgment and decree, and, as such, 
such amendment petition is required to 
be filed before the High Court. 


T. The ratio decidendi of both the de- 
cisions (referred to above) is that the 
order passed by the High Court under 
Order 41, Rule 11 (1) of the Code is a 
decree. In the present case, the Waaf 
Board intends to get the decree set aside 
by filing a petition under Section 57 (3) 
of the Act. According to both these deci- 


sions, the order passed under Order 41, 


Rule 11 (1) of the Code is a decree. In 
the present case, the petitioner filed an 
application under Section 57 (3) of the 
Act to set aside the decree of the lower 
appellate court. Even if the decree of the 
lower appellate court is set aside, the de- 
cree of the High Court remains intact 
and, therefore, no purpose will be serv- 
ed to the petitioner in filing a petition 
under Section 57 (3) of the Act before 
the lower appellate court. It is also an 
admitted case that the petitioner filed 
such a petition after the High Court dis- 
missed the appeal under ©. 41, R. 11 (1) 
of the Code, If it is so, the petitioner is 
required to file such a petition in the 
High Court and not before the lower ap- 
pellate court. If there would have been 
no order under O. 41, R. 11 (1) of the 
Code, then certainly the petitioner was 
entitled to file such a petition before the 
lower appellate court; but so far as pre- 
sent case is concerned, the order passed 
under O. 41, R. 11 (1) of the Code is also 
a decree and, therefore, he is required 
to file such a petition before the High 
Court under S. 57 (3) of the Act and not 
before the lower appellate court. 


8. The provisions of the Act have 
been' made applicable to the State ofl 
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Bihar since 12th April,.1973 and not be- 
fore that. In the present case, the appeal 
and the second appeal were dismissed 
after coming into effect of this Act. 
Hence, the petitioner is entitled to file 
such a petition before the High Court 
and not before the lower appellate court. 
The scheme of the Act is that no suit 
shall be instituted against the Board 
until the expiration of two months next 
after a notice in writing has been deliv- 
ered at the office of the Waqf Board, 
Section 57 (1) of the Act provides that 
in every suit or proceeding relating to a 
title of wakf property or the right of a 
-mutawalli, the court shall issue notice to 
the Board. if no notice has been issued 
to the Board under S. 57 (1) of the Act, 
any decree or order passed in the suit 
or proceeding shall be declared void, 
provided the Board files such a petition 
for setting aside the decree within one 
month from the date of knowledge of 
such suit or proceeding. Therefore, in 
my opinion, the order passed by the 
High Court under O. 41, R. 11 (1) of the 
Code on 27th January, 1978 in Second 
Appeal No. 29 of 1977 is the main decree 
which can be set aside by the High Court. 
The High Court can set aside the decree 
of the lower appellate court as well. The 
lower appellate court cannot set aside 
the decree passed by the High Court un- 
der O. 41, R. 11 (1) of the Code. Hence, 
in my opinion, the petition under Sec- 
tion 57 (3) of the Act must be filed in 
the High Court and not before the lower 
appellate court. . 

9. In the result, the petition is dis- 
missed and the impugned order dated 
15th April, 1978, passed by the lower 
appellate court is upheld. There will be 
no order as to costs. 

Petition dismissed, 





AIR 1980 PATNA 143 
SHIVANUGRAH NARAIN, J. 

Puranmal Bajoria, Petitioner v. Nagar- 
mal and others, Opposite Party. 

Civil Revns. Nos. 931 and 932 of 1971, 
D/- 2-8-1979.* 

(A) Civil P. C. (1908), O. 6, R. 17 — 
Amendment — Mala fide application — 
Amendment cannot be said to be mala 
fide merely because one of the effects: of 
amendment may be to facilitate setting 


*Against order of Shankar Prasad, Addl. 
Sub-J., 2nd Court, Monghyr, D/- 31-7- 
1971. 
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aside the previous order, if the amend- 
ment is necessary for determination of 
real matters in controversy. (Para 7) 

(B) Civil P. C. (1908), S. 115 — Revi- 
sion -— Distinct matters dealt with by 
one order of lower Court —- Separate re- 
vision applications necessary — Practice 
of the High Court. 

It is the settled practice of Patna High 
Court that where two distinct matters 
are dealt with by one order of the court 
below, then the party aggrieved thereby 
revision applications 
challenging in each the two distinct 
matters in regard to which it seeks the 
interference of the High Court. AIR 1967 
Pat 326, Foll. (Para 8) 


(C) Civil P. C. (1908), O. 15, R. 1 — Ap- 
plicability — Both the parties at issue as 
to whether or not the plaintiffs had any 
cause of action for the suit in respect of 
only Schedule 2° properties — Applica- 
tion to at once pronounce judgment in 
terms of O. 15, R. 1 is liable to þe re- 
jected. (Para 8) 

(D) Civil P. C. (1908), S. 21 — Res judi 
cata — Principle of — Whether applies 
as between two stages in same litigation. 

The principle of res judicata applies 
also as between two stages in the same 
litigation to this extent that a court, whe- 
ther the trial court or a higher court, 
having at an earlier stage decided mat- 
ter in one way, will not allow the par- 
ties to re-agitate the matter again at a 
subsequent stage of the same proceedings. 
AIR 1960 SC 941, Foll. (Para 9) 


(E) Civil P. C. (1908), ©. 22, R.9 — 
Setting aside abatement — “Sufficient 
cause” — Misapprehension as to legal 
position about necessity of substituting 
heirs of deceased — Misapprehension 
and delay due to legal advice, held, in 
the circumstances of case, was “sufficient 
cause” within this rule and S. 5 of Limi- 
tation Act, (Limitation Act (1963), S. 5). 


When delay is due to error of counsel 
and the error of counsel is not tainted 
by any mala fide motive on the part of 
the counsel there is sufficient cause for 
condoning the delay. AIR 1970 SC 1953, 
Rel. on. (Para 14) 

The sufficient cause set out in the ap- 
plication under O. 22, R. 9, C.P.C. filed 
on behalf of the plaintiffs was that “the 
plaintiffs were labouring under the im- 
pression that the interest of the deceased 
plaintiff was being adequately represent- 
ed in the suit by his mother and brothers 
who were members of the joint family 
of the deceased plaintiff No. 11 and plain- 
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. tiffs 9, 10 and 12”: 
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The sufficient cause 
. get out in the application under Sec. 5 
of the Limitation Act was substantially 
the same: The plaintiffs were persons 
who were fighting a litigation in which 
the suit filed by them was valued at 
Rs. 1,59,301 and considerable amount of 
court-fee had been paid by them. The 
plaintiffs were represented by lawyers. 
They must. have known about the death 
of plaintiff No. 11 in due time — almost 
shortly if not immediately after the 
death, as plaintiff No. 11 was the brother 
of plaintiff No. 10. They took up the 
position that no substitution was neces- 
sary, not only in the court below, but 
also in the appeal filed against that deci- 
sion. 


Held, in the circumstances of the case, 
that failure to substitute the heirs of the 
deceased plaintiff was on account of the 
legal advice that his substitution was 
not necessary. The plaintiffs were, there- 
fore, under the misapprehension as to 
the legal position due to legal advice. 
Thus, there was sufficient cause for. con- 
doning the delay and not continuing the 
suit by filing the application for substi- 
tution. (Para 14) 


(F) Civil P. C. (1908), ©. 22, R. 9 — 
Setting aside abatement — Court declar- 
ing that the suit abated as a result of 
non-substitution of legal representatives 


-of deceased plaintiff —- Application uwun-. 


der O. 22, R. 9 whether maintainable. 
AIR 1954 Madh B 45 and AIR 1925 Lah 
208, Dissented from, 


` The only requisite for the ‘applicability 
of O. 22, R. 9 (2) is that the application 
on behalf of the plaintiff must be an ap- 
plication “for an order to set aside the 
abatement or dismissal’. The use of the 
definite article “the” makes it clear that 
the abatement or dismissal referred to 
in Order 22, Rule 9 (2) is the abatement 
or dismissal referred to in sub-rule (1) 
of Rule 9, i. e., an abatement or dismissal 


“under this Order”, namely, Order 22. 
An order of abatement under Order 22 
can be passed either under Order 22, 


Rule 3 if within the time limited by law 
no application is made to substitute the 
legal representative of the deceased 
plaintiff as required by sub-rule (1) of 
Rule 3, Order 22 or under sub-rule (3) 
of Rule 4 of Order 22 where within the 
time limited by law no application is 
made to substitute the legal representa- 
tive of the deceased defendant as requir- 
‘ed by sub-rule (1) of Rule 4 of Order 22. 
These are the only two circumstances, in . 
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which an abatement takes place under 
Order 22. An application under clause. (2) 
of Rule 9 to set aside abatement can, 
therefore, be made only in “cases where 
the abatement takes place in consequence 
of an application not having been -made 
within the time limited by law to bring 
in the legal representatives”. Noe appli- 
cation to set aside abatement would lie’ 
where the suit had abated owing to tha. 
cause of action not surviving at all for 
some reason, for in such a case there is 
no question of the plaintiff having been 
prevented by any sufficient cause from 
continuing the suit. AIR 1916 Mad 1068, 
Rel. on. ‘(Para 20) 


In the instant case the abatement took 
place by reason of an’ application not 
having been made within the time per- . 
mitted by law to implead the legal re- 
presentatives of the deceased plaintiff 
and not on account of some other cause, 
There can be no doubt that if an appli- 
cation to implead all the legal represen- 
tatives including the widow of the de- 
ceased plaintiff had been filed within the 
time allowed by law, there would have 
been no abatement. The abatement was, 
therefore, an abatement in accordance 
with the provisions of sub-rule (2) of 
Rule 3 of Order 22: It is true that the 
question whether the abatement had 
taken place or not. on account of the fail- 
ure to implead one of the legal repre- 
sentatives of deceased plaintiff was the 
subject-matter of controversy and tha 
court by a formal order decided that 
controversy in favour of the view that 
the abatement had taken place.’ But 
merely because the court recorded a for- 
mal order of abatement on account of 


_nhon-filing of any application for swbsti- 


tuting the widow of deceased plaintiff 
within the time limited by law, the 
abatement does not cease to be one which 
has occurred on account of the failure 
to substitute one of the legal represen- 
tatives within the time limited by law.. 
The abatement had occurred on’ account 
of the provisions of sub-rule (2) of R. 3 
of Order 22, i.e., the abatement was one 
‘under Order 22 for failure to bring the. 
legal representative within the time ` 
limited by law. (Para 23). 


The abatement brought about by- tha 
failure to substitute the legal represen- 
tatives of the deceased plaintiff within: 
the time limited by law does not cease: 
to be an abatement by reason of the ap- 
plication for substitution not having 
. been made Within. the: time allowed .by 


ADR 
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jaw merely because to such an abate- 
ment is super-added a formal order of 
the court recording the fact of such 
abatement. It follows, therefore, that the 
application under Order 22, Rule 9 was 
maintainable. AIR 1954 Madh B 45 and 
AIR 1925 Lah 208, Dissented from. 


(Para 23) 
Cases Referred: Chronological Paras 
1977 BBCI (HC) 496 19 
AIR 1972 Cal 430 14 
AIR 1971 SC 742 16 
(1969) 2 SCC 770: AIR 1970 SC 1953 14 
AIR 1967 Pat 326 8 
AIR 1964 SC 215 13 
AIR 1962 SC 361: 1961 All LJ 815 15 
ATR 1960 SC 941 9 
‘AIR 1954 Madh B 45 24 
AIR 1950 All 57 28 
AIR 1926 Pat 73 13 
AIR 1925 Cal 684 (1) | 14 
AIR 1925 Lah 208 27 
AIR 1916 Lah 245 (FB) 22, 27 
AIR 1916 Mad 1068 20, 26 


Thakur Prasad and Chandramauli Ku- 
mar Prasad, for Petitioner; S. C. Ghosh, 
Yugal Prasad and Debendra Narain 
Sinha, for Opposite Party. 


ORDER:— These two applications arise 
out of a common order dated 31-7-1971 
passed by the Additional Subordinate 
Judge, Second Court, Monghyr, in Title 
Suit No. 12/13 of 1961/71 and have been 
heard together. This order will govern 
them both. 


2. Opposite party Nos. 1 to 16 and 
one Sitaram, who was plaintiff No. 11, 
filed the aforesaid Title Suit No. 12 of 
1961 in the Court of the Subordinate 
Judge, First Court, Monghyr, for decla- 
ration of title to and confirmation of pos- 
session in respect of 25.35 acres of land 
in Monghyr district, fully described in 
Schedule 2 of the plaint. In that suit they 
also prayed for partition of two houses 
along with certain lands situated in the 
district of Bhagalpur, detailed in Sche- 
dule 1 of the plaint, and also for recovery 
of Rs. 17,750 and Rs. 81,800 as compen- 
sation for use and occupation of the two 
houses aforesaid and half share of the 
price of the trees detailed in Schedule 4 
of the plaint. According to the plaintiffs 
Schedule 2 properties had been purchas- 
ed by them, but in the name of the de- 
fendants who were their ‘benamidars’, 
but as the defendants refused to execute 
a deed of relinquishment in their favour, 
the plaintiffs had to institute the suit. 
The plaintiffs alleged that though the 
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Bhagalpur properties described in Sche- 
dule 1 of the plaint belonged to the plain- 
tiffs and the defendants half and half 
and the defendants were in (possession 
of the half share in the house belong- 
ing to the plaintiffs as tenants, they had 
claimed to be the full owners of the 
entire schedule 1 properties and were 
thus liable to pay compensation for use 
and occupation of the half share and the 
price of the trees standing on the lands 
appurtenant to the houses which they 
had cut away and sold and that the 
plaintiffs were entitled to partition of 
Bhagalpur properties. 

-3. The defendants resisted the suit 
on the ground that the plaintiffs had no 
title or possession over the Bhagalpur 
properties. As regards the Monghyr pro- 
perties detailed in Schedule 2 to the 
plaint, the defendants admitted that they 
were the benamidars and asserted that 
there was no cause of action for the suit 
in respect of Schedule 2 properties as 
they were always prepared to execute 
a deed of relinquishment subject to the 
execution of a deed of indemnity by the 
plaintiffs. 

4. During the pendency of the suit, 


Sitaram, plaintiff No. 11, died leaving 
behind as his heir his widow Sumitra 
Devi and his mother, who was already 


on the record as plaintiff No. 9. No ap- 
plication to substitute Sumitra Devi in 
place of deceased plaintiff No. 11 was fil- 
ed. On 14-9-1963, the petitioners in this 
Court, who were defendants 4 to 8 in 
the suit, filed an application stating that 
the entire suit had abated because Su- 
mitra Devi had not been substituted in 
place of the deceased plaintiff No. 11 
within the period allowed by law. The 
plaintiffs filed a rejoinder to the said ap- 
plication asserting that the mother, 
plaintiff No. 9, and the brothers of the 
deceased plaintiff No. 11, with whom 
plaintiff No. 11 constituted a joint family, 
were already on record and they fully 
represented the estate of the deceased 
plaintiff No. 11 and that there was no 
abatement in spite of the non-substitu- 
tion of the widow of plaintiff No. 11. 
They also alleged that the widow Sumi- 
tra Devi was in a very hopeless state of 
health and it was apprehended that she 
might die any day. It appears that befora 
the question could be decided, Sumitra 
Devi died on 29-11-1963. The matter was 
elaborately argued and, thereafter, by 
his order dated 29-4-1964, Shri Umarda- 
raz, the learned Subordinate Judge, then 
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in seisin of the case, held that the suit 
had abated so far as the interest of Su- 
mitra Devi was concerned, and that as a 
result of the non-substitution of the said 
widow, the suit had abated in its entirety 
as the plaintiffs did not constitute a joint 
Hindu family at the time the present suit 
was instituted and the share of plaintiff 
No. 11 was nowhere defined or specified. 
He, however, held that the suit could 
proceed so far as the interest of the 
surviving plaintifis was concerned with 
respect to the properties specified in 
Schedule 2 to the plaint and that it had 
bated only to the extent of the share 
of plaintiff No. 11 in that property. 

5. Against the aforesaid order of the 
learned Subordinate Judge, the plaintiffs 
opposite party filed an appeal in this 
Court which was numbered as F. A. No. 
336 of 19864. On 5-1-1970 the memoran- 
dum of appeal filed in that case was 
ordered to be returned to the appellants 
after the Bench hearing the appeal had 
expressed the view that the appeal was 
premature and the Court below was di- 
rected to endeavour to expedite the dis- 
posal of the suit. Thereafter on 27-2- 
1970, the plaintiffs in the Court below 
filed an application under Order 22, R. 9 
of the Code of Civil Procedure for set- 
ting aside the abatement due to the death 
of the deceased plaintif No. 11. On that 
very date, they also filed a separate ap- 
plication under Section 5 of the Limita- 
tion Act for condoning the delay in fil- 
ing the application for setting aside the 
abatement. A third application for am-~« 
endment of the plaint was also filed by 
the plaintiffs on that very date. Rejoin- 
ders to these applications were filed by 
the petitioners and on 31-3-1970, the de~- 
fendants petitioners filed an application 
purporting to be under Order 14, Rule 2 
and under Order 15, Rule 1 of the Code 
of Civil Procedure praying that the suit 
relating to Monghyr properties be decid- 
ed on the pleadings themselves. All the 
four applications were disposed of by a 
common order of Shri Shankar Prasad, 
Addl. Subordinate Judge, Second Court, 
Monghyr, before whom the case had 
come on transfer. 

The learned Subordinate Judge allowed 
the application for amendment of the 
plaint on payment of Rs. 50 as costs to 
the defendants and held that the suit 
had not abated. He also rejected the ap- 
plication filed by the defendants by hold- 
ing that the order of abatement passed 
by Shri Umardaraz should be set aside 
as the suit had not abated. He also allow- 
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ed the petition under Section 5 of the 
Limitation Act for condonation of delay 
on payment of Rs. 50 as costs. Being ag- 
grieved by that order, the defendants 4 
and 8 have come up to this Court in rex 
vision. Civil Revision No. 931 is directed 
against the order allowing the applica- 
tion for amendment while Civil Revision 
No. 932 is directed against the other 
parts of the order. 


6. I will take up Civil Revision No. 
931 first. I have already stated the reliefs 
claimed by the plaintiffs in the suit. 
While claiming partition of Schedule 1 
properties the plaintiffs have prayed for 
carving out a separate patti of the plain- 
tiffs and for possession over the same. It 
was stated in the plaint that the family 
of the plaintiffs was a Mitakshara Hindu 
joint family up to 1954 vide paragraph 
1. It was also stated vide paragraph 10 
that after the death of the father of 
plaintiffs Nos. 7 and 8 in 1952 there was 
a rift in the family of the plaintiffs, for 
partition, arbitrators were appointed and 
award given therein. A suit was filed 
for setting aside the award but ulti- 
mately at the appellate stage in 1958 the 
suit was compromised. By the application 
under Order 6, Rule 17, C.P.C. the plain- 
tiffs prayed that the plaint be amended 
by adding the following averments at 
the end of paragraph 10: 


“It was acknowledged in the said com- 
promise that partition had been effected 
between the plaintiffs inter se as per 
registered deed of partition dated 10-6- 
58 whereby three parties were carved 
out, one for plaintiffs Nos. 1, 3, 4 and 5, 
another for plaintiffs Nos. 2 and 6 and 
third for the rest of the plaintiffs. Sub- 
sequently, by means of registered parti- 
tion deed dated 17-4-59, the patti allot- 
ted to plaintiffs other than plaintiffs Nos. 
1 to 6 was further partitioned, whereby 
the shares of plaintiff No. 7 Nandlal and 
his sons, on one part, the shares of plain- 
tiff No. 8 Murlidhar and his sons, on se- 
cond part, and the shares of plaintiff No. 
9 Rukmini Devi and her sons on the 
third part were separated; each part 
getting one third share in the properties 
allotted to the plaintiffs Nos. 7 to 17 in 
the partition dated 10-6-58.” 


I have already stated that there were 17 
plaintiffs in all including the deceased 
plaintiff No. 11 Sita Ram. All these plain- 
tiffs belonged to the family of Chiranji 
Lal, The application for amendment was 
opposed by the defendants on the ground 
that the amendment sought for was ə 
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mere device for circumventing the pre 
vious order of the learned Subordinate 
Judge holding that the suit had abated 
in its entirety so far as the properties 
specified in Schedules 1, 3 and 4 of the 
plaint are concerned and to the extent 
of the interest of the deceased plaintiff 
No. 11 so far as the properties specified 
in Schedule 2 of the plaint are concern- 
ed. The learned Subordinate Judge held 
that by the amendment sought for the 
plaintiffs merely wanted to amplify their 
case of partition inter se, which had been 
specifically averred in paragraph 10 of 
the plaint and did not seek to make out 
new case, that the amendment was vital 
and necessary for the proper adjudica- 
tion of the issue involved in the suit and 
that it was not mala fide and designed 
for causing injury to the defendants. It 
is on these findings that the learned Sub- 
ordinate Judge has allowed the amend- 
ment, 

7. Shri Thakur Prasad appearing on 
behalf of the petitioners, has made no 
attempt to challenge the finding of the 
learned Subordinate Judge that by the 
amendment the case of partition inter se 
originally pleaded was being merely am- 
plified and that no new case was sought 
to be made out by the plaintiffs. He, 
however, strenuously contended that the 
amendments made were not at all neces- 
sary for the purpose of determining the 
real issue in controversy between the 
parties and, therefore, the court acted 
illegally in allowing the amendment. Ac- 
cording to him the amendments only 
specified the share in the suit properties 
of the plaintiffs inter se which was not 
at all necessary for determining the real 
question in controversy, namely, whe- 
ther the plaintinfis were the real owners 
of Schedule 2 properties or they had to- 
gether half share in Schedule 1 proper- 
ties. In my opinion, this contention is 
not tenable. After the death of plaintiff 
No. 11 and non-substitution of his heirs, 
a question arose whether the suit had 
abated so far as the interest of plaintiff 
No. 11 was concerned and if it did. so 
abate, whether the result was to make 
the suit incompetent. It is true that when 
this question of amendment arose, those 
questions had already been determined 
by the trial court by its order dated 29-4- 
1964 but that order was not final, the 
appeal against it having been merely 
withdrawn as it had been held to be 
premature. The correctness of that deci- 
sion could be challenged in the appeal 
filed from the final decree. In that appeal 
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that question would well be a matter of 
controversy and for the decision of that 
question it was necessary to know whe- 
ther the shares of the plaintiffs inter se 
had also been ascertained and defined 
and if a partition inter se had not taken 
place. An appeal is in the nature of a 
re-hearing of the suit and if the ques- 
tion could be the subject-matter of con- 
troversy in appeal, it cannot be said that 
it was not a matter in controversy in 
the suit. This contention must, therefore, 
be rejected. The amendment could not be 
said to be mala fide merely because one 
of the effects of the amendment may be 
to facilitate setting aside the previous 
order, if the amendment was necessary 
for determination of the real matters in 
controversy. Sri Thakur Prasad’s conten- 
tion that the application for amendment 
was mala fide cannot be accepted. And 
if the amendment related to a matter 
already in controversy, there is no ques- 
tion of the defendants being taken by 
surprise or sustaining irreparable loss as 
a result of the amendment. No case for 
interference with the order of amend- 
ment has, therefore, been made out. Civil 
Revision 931 must, therefore be dismis- 
sed. 

8. Civil Revision 932 — This civil re- 
vision is directed against the order setting 
aside a final order of abatement. As 
pointed out by G. N. Prasad, J. in the 
case of Mahabir Prasad v. Narmadeshwar 
Prasad (AIR 1967 Pat 326), it is the settl- 
ed practice of this Court that where two 
distinct matters are dealt with by one 
order of the court below, then the party 
aggrieved thereby must file separate re- 
vision applications challenging in each 
the two distinct matters in regard to 
which it seeks the interference of this 
Court. The matter arising upon the ap- 
plication under Order 14, Rule 2 and 
Order 15, Rule 1, C.P.C. filed by the de- 
fendants, namely, whether the suit 
should be decided without taking any 
evidence, was a matter distinct from the 
matters of abatement or setting aside 
abatement or condoning the delay in fil- 
ing the application for setting aside 
abatement and that, in accordance with 
the aforesaid practice, should, as con- 
tended by Shri Ghosh, have been the 
matter of a separate application. In my 
opinion, however, it is not necessary to 
repel the challenge to that part of the 
order of the learned Subordinate Judge 
by which he had rejected that prayer on 
behalf of the defendants on this ground, 
because on the merits also the challenge 


148 Pat. 


must fail. In that application, a copy 
whereof is Annexure 5 in Civil Revision 
932, the defendants had stated that in 
view of the order of abatement already 
passed by the court, the suit with respect 
to the Monghyr properties only had to 
be decided and in view of the stand of 
the defendants with regard to Monghyr 
properties, there was no necessity for 
amendment and it was stated that the 
suit relating to the Monghyr properties 
be decided on the pleadings themselves, 
Under Order 15, Rule 1, C.P.C. which, 
as rightly conceded by Shri Thakur Pra- 
sad, the learned Advocate for the peti- 
tioner, is alone relevant, the Court may 
at once pronounce judgment if at the 
hearing of a suit it appears that the par- 
ties are not at issue on any question of 
law or of fact. If the abatement of the 
suit with respect to the properties in 
other schedules is set aside, as it has 
been set aside by the learned Subordi- 
nate Judge, this rule obviously can have 
no application because so far as those 
properties are concerned, admittedly the 
parties are at issue on questions of law 
and of fact. Further, even if we proceed 
on the footing that the order of abate- 
ment with respect to the properties de- 
tailed in Schedules 1, 3 and 4 subsists 
in my opinion, the court could not at 
once pronounce judgment in terms of 
Order 15, Rule 1. Though it is true that 
the defendants admit that they were be- 
namidars of the plaintiffs so far as Sche- 
dule 2 properties were concerned, the 
defendants had specifically stated in the 
written statement that the plaintiffs 
“never had any cause of action against 
the defendants in respect of the property 
mentioned or referred to in Schedcle 2 
to the plaint—vide paragraph 30 of the 
written statement.” The plaintiffs had 
averred that they had cause of action for 
the suit in respect of Schedule 2 proper- 
ties as well because of the refusal of 
defendants to execute a deed of relin- 
quishment. Therefore, it is manifest that 
he plaintiffs and defendants on the point 
were at issue as to whether or not the 
plaintiffs had any cause of action for the 
suit in respect of Schedule 2 property. 
The application to pronounce judgment 
in accordance with Order 15, Rule 1, 
C.P.C. was, therefore, rightly rejected. 


9. I now take up the statement mat~ 
ter. Shri Thakur Prasad first. contends 
that the court below had, in the absence 
of any application under S. 151, C.P.C., 
no jurisdiction to. review the order dated 
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29-4-1964 of Shri Umardaraz, Subordix 
nate Judge, who was then in seisin of 
the case, that the appeal had abated in 
its entirety so far as the properties spe= 
cified in Schedules 1, 3 and 4 were cons 
cerned and to the extent of the interest 
of the deceased plaintiff No. 11 in res- 
pect of the properties specified in the 
Schedule to the plaint due to the non- 
substitution of the heir of deceased plain- 
tiff No. 11, namely, Sumitra Devi as the 
re-determination of the question was 
barred by the principles of res judicata. 
In my opinion, this contention is correct 
There was no application under Sec. 151, 
C.P.C. and Shri 5. C. Ghose, learned 
counsel for the opposite parties, has noi 
supported the order of the learned Sub- 
ordinate Judge holding that the suit had 
not abated on account of the non-substi- 
tution of the widow of deceased plaintiff 
No. 11 by order passed under Order 47, 
Rule 1, C.P.C. Now the question whether 
there had been an abatement or not, had 
been decided by Shri Umardaraz. It is 
not contended and indeed cannot be con- 
tended that he had no jurisdiction te 
decide this question. A fresh adjudication 
of the said question was clearly barred 
by the principles of res judicata. It is 
well settled that the principle of re 
judicata applies also as between tw 
stages in the same litigation to this ex- 
tent that a court, whether the trial court 
or a higher court, having at an earlier 
stage decided a matter in one way, will 
not allow the parties to reagitate the 
matter again at a subsequent stage of thi 
Same proceedings — Satyadhyan Ghosal 
v. Smt. Deorajin Debi (AIR 1960 SC 941° 
at pp. 943-944), 

10. The court below in negativing the 
argument on behalf of the defendants 
that the question of abatement had béen 
finally decided and could not be reopen- 
ed so far as that court was concerned, 
clearly erred in law and its order that 
the suit had not abated is clearly a case 
of assumption of jurisdiction after an 
erroneous decision. The order of the 
learned Subordinate Judge that the suit 
had not abated cannot, therefore, be 
sustained and must be set aside. 

11. Shri’ Thakur Prasad contends that 
the learned Subordinate Judge has set 
aside the order of abatement merely on 
the footing that the previous order of 
abatement was erroneous and that he 
has not set aside the order of abatement 
by allowing the application under O. 22, 
Rule 9, C.P.C. filed by the plaintiffs. If 
this construction of the impugned order 
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were correct, it would necessitate a re- 
mand to the court below, for it is clear 
that the duty of the court is to pass an 
order on an application to set aside 
the abatement made to it and if it fails 
to pass any orders on an application un- 
der Order 22, Rule 9, C.P.C. it clearly 
fails to exercise a jurisdiction vested in 
it by law. In my opinion, however, if 
the impugned order is, as it must be, 
read as a whole, it also amounts to an 
order setting aside abatement under 
Order 22, Rule 9, C.P.C. After allowing 
the amendment prayed for, the court 
below proceeded to consider the ques- 
tion of abatement. Thereafter. in the 
light of the new facts brought on record 
by the amendment, the court below came 
to the conclusion that the order of abate- 
ment passed by Shri Umardaraz should 
be set aside and in paragraph 11 it re- 
cords the finding that the suit had not 
abated. If the consideration of the mat- 
ter of abatement had stopped there, 
there would have been substance in the 
contention that the abatement had been 
set aside not by allowing the petition 
under Order 22, Rule 9, C.P.C. but on 
the view that the previous order of 
abatement was wrong. But having held 
that, the court proceeded to consider the 
petition for condonation of delay under 
Section 5 of the Limitation Act and con- 
cluded: 


“It is quite evident that the plaintiffs 
have been labouring under the impres- 
sion that there has been no abatement 
of the suit and they even went up to the 
Hon’ble High Court to agitate this mat- 
ter. The delay appears to be quite bona 
fide. Moreover, it is stated in the plain- 
tiffs petition dated 28-11-63 that Sumitra 
Debi had been in a hopeless state of 
health and it was apprehended that she 
might die any day. Hence the delay on 
the part of the plaintiff is quite bona fide 
and it is only proper to condone that. 
Hence the prayer for condonation is 
hereby allowed and for this the plaintiffs 
are further saddled with payment of 
Rs. 50 as cost to the defendants.” 


The finding therefore, is that the 
plaintiffs were under the impres- 
sion that there was no abate- 
ment of the suit and that Sumi- 


tra Devi was in hopeless state of health 
and the plaintiffs apprehended that she 
might die any day and that the delay 
on the part of the plaintiff in filing was 
quite bona fide. If the cause was suff- 
cient for allowing the application . under 
Section 5 of the Limitation Act, it was 
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also sufficient for allowing the peti- 
tion under Order 22, Rule 9, C.P.C. Sita 
Ram having died on 14-8-61, if an abate- 
ment took place on account of the non- 
substitution of his widow, it took place 
90 days thereafter, i e. nearabout 15-11- 
61 and the application under Order 22, 
Rule 9, C.P.C. itself became time-barred 
after the expiry of 60 days from the date 
of abatement. In order that the applica- 
tion under Section 5 of the Limitation 
Act be allowed, the plaintiffs had to show 
sufficient cause between some date in 
January, 1962 and till the date of the 
filing of the application. If the illness of 
Sumitra Devi or the misapprehension of 
the plaintiffs that there had been no 
abatement of the suit is sufficient cause 
for the period between January, 1962 
and 27-2-70, the date on which the ap- 
plication under Section 5 of the Limita- 
tion Act was filed, it is also sufficient 
cause for not filing a petition for substi- 
tution between 14-8-61 and January 1962, 
If the impression of the plaintiffs con- 
tinued between the period January, 1962 
and 27-2-1970, it certainly continued þe- 
tween the period 15-8-61 and the afore- 
said date in January, 1962. It is -thus 
crystal clear that the findings recorded 
by the learned Subordinate Judge for 
allowing the application under Section 5 
oi the Limitation Act would, in his view 
justify an order allowing the application 
under Order 22, Rule 9, C.P.C. Further, 
the entire purpose of allowing the appli- 
cation under Section’ 5 of the Limitation 
Act and condoning the delay was to 
enable the court to adjudicate upon the 
merits of the application under Order 22, 
Rule 9, C.P.C. Allowing an application 
under Section 5 of the Limitation Act to 
condone the delay in filing the applica- 
tion under Order 22, Rule 9, C.P.C. would 
be an empty exercise in futility if the 
learned Subordinate Judge had not in- 
tended to pass upon and allow the ap- 
plication under Order 22, Rule 9, C.P.C. 
12. It is true that there is no express 
order allowing the application under 
Order 22, Rule 9, C.P.C., but regard be- 
ing had to the aforesaid circumstances 
and the further circumstance that the 
petition under Order 22, Rule 9, C.P.C. 
had also to be disposed of by the court, 
the conclusion is clear that what the 
learned Subordinate Judge intended to 
do was to hold that there was sufficient 
cause not only for not filing the applica- 
tion under Order 22, Rule 9, C.P.C. with- 
in the period allowed by law, but . also 


that there was sufficient cause for not 
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continuing with the suit by filing an ap- 
plication for substitution of the widow 
of the deceased plantiff No. 11. I do not 
think, in these circumstances this Court 
will be justified in remanding the mat- 
ter for fresh decision of the application 
under Order 22, Rule 9, C.P.C. an order 
which would be inevitable if it is held 
that the learned Subordinate Judge has 
not passed any orders on that applica- 
tion, even though there is a sad omis- 
sion by the learned Subordinate Judge to 
pass a specific order on the application. 
Regard being had to his findings to which 
I have referred, the learned Subordinate 
Judge must have allowed the application 
under Order 22, Rule 9, C.P.C. and pass- 
ed a specific order to that effect had his 
mind been directed to the necessity of 
passing a specific order. We must, there- 
fore, proceed on the footing that when 
the learned Subordinate Judge held that 
the delay on the part of the plaintiffs 
Was quite bona fide and should be con- 
doned, he impliedly held that the plain- 
tiff had sufficient cause for not continu- 
ing the suit. 


13. Shri Prasad next contends that 
even if it is held that the learned Sub- 
ordinate Judge has passed such an order 
allowing the application under Order 22, 
Rule 9, C.P.C. he has exceeded his jur- 
isdiction or at least acted illegally in the 
exercise of his jurisdiction in holding 
that there was sufficient cause for not con- 
tinuing with the suit or there was suffici- 
ent cause for not filing the application 
under Order 22, Rule 9, C.P.C. within 
the prescribed period of limitation. He 
further argues that existence of suffici- 
ent cause is a condition precedent to the 
exercise of jurisdiction both under O. 22, 
Rule 9, C.P.C. and Section 5 of the Li- 
mitation Act and the court cannot give 
itself jurisdiction to make an order un- 
der Order 22, Rule 9, C.P.C. or Section 5 
of the Limitation Act by wrongly decid- 
ing that there was sufficient cause. Shri 
Prasad strenuously contended that the 
averments in the petition under Order 22, 
Rule 9, C.P.C. or in the petition under 
Section 5 of the Limitation Act did not 
in law amount to an averment of ‘suffi- 
cient cause’ and alternatively that even 
if they did, there was no evidence in 
support of those averments of fact. He 
points out that under Order 22, Rule 9, 
C.P.C., the court can set aside the abate- 
ment only “if it is proved’ that the plain- 
tiff was prevented by sufficient cause 
from continuing the suit. He also refer- 
red to the decision of the Supreme Court 
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in Union of India v. Ram Charan (AIR 
1964 SC 215) in support of his contention 
that the person praying for setting aside 
the abatement must state facts which 
constitute sufficient cause for not conti< 
nuing the suit and must also establish 
those facts by evidence and that it is the 
duty of the court to scrutinise the alle- 
gations of the applicant and consider the 
merits of the evidence led to establish 
the cause of the default of the plaintiff 
in not applying within time for implead- 
ing the legal representatives of the de- 
ceased or for setting aside the abatement. 
That principle admits of no dispute and 
is fully supported by the decision of the 
Supreme Court aforesaid. I, therefore, 
need not refer in detail to the aforesaid 
decision or consider the decision in Lau- 
rentius Ekka v. Dukhi Koeri {AIR 1926 
Pat 73) on which also Shri Prasad relied, 
The question for consideration is whe- 
ther the allegations made in the applica- 
tion under Order 22, R. 9, C.P.C. or the 
application under Section 5 of the Limi- 
tation Act do amount to sufficient cause 
within the meaning of the expressions 
as used in the aforesaid statutory provi- 
sions and whether the error if any com- 
mitted, by the court below is of such a 
kind as to justify interference in the ex- 
ercise of revisional jurisdiction of this 
Court. 


14. Now the sufficient cause set out 
in the application under Order 22, R. 9. 
C.P.C. filed on behalf of the plaintiffs 
was that “the plaintiffs were labouring 
under the impression that the interest 
of the deceased plaintiff was being ade- 
quately represented in the suit ‘by his 
mother and brothers who were members 
of the joint family of the deceased plain- 
tiff No. 11 and plaintiffs 9, 10 and 12”. 
The sufficient cause set out in the appli- 
cation under Section 5 of the Limitation 
Act is substantially the same. It is argu- 
ed by Shri Prasad that the sufficient 
cause alleged is misapprehension of the 
legal position and, therefore, ignorance 
of law which cannot constitute sufficient 
cause either within the meaning of O. 22, 
Rule 9, C.P.C. or Section 5 of the Limi- 
tation Act. In support of the argument 
that ignorance of law is not sufficient 
cause, reliance was placed on the deci- 
sion of the Calcutta High Court in M/s. 
Koparmal Gurudayal v. Sagarmal Ben- 
gani (AIR 1972 Cal 430). In that case, a 
distinction was drawn between ignorance 
of law in respect of rights and mistake 
of law in going to one forum instead of 
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another and it was held that ignorance 
of a legal right is no sufficient cause with- 
in the meaning of Section 5 of the Limi- 
tation Act, though mistake of law in go- 
ing to one forum instead of another may 
constitute sufficient cause. Whether ig- 
norance about the necessity of substitut- 
ing the heirs of a deceased party amount 
to ignorance of a legal right is debat- 
able. The decision seems to support the 
conclusion that it does not. In that case 
the decision of the Calcutta High Court 
reported in AIR 1925 Cal 684 (1) (Krishna 
Mohan v. Surapati Banerjee) setting 
aside an order of abatement the ground 
that the applicant, an illiterate villager, 
ignorant of procedure in court, did not 
know that an application for substitut- 
ing the heirs of a deceased respondent 
had to be made — was distinguished for, 
amongst others, the reason that in that 
case there was no question of asserting 
any right but merely the duty of substi- 
tuting the legal representative of a de- 
ceased respondent (see page 443 of the 
Report). 

That apart, in my opinion, in view of 
the facts and circumstasces of this case, 
the conclusion can fairly be arrived at 
that this misapprehension of the plffs. as 
to the legal position was due to legal ad- 
vice to that effect. It is true that there is 
no specific averment to that effect, but the 
circumstances of the case inevitably lead 
to that conclusion. Here the plaintiffs 
were persons who were fighting a litiga- 
tion in which the suit filed by them was 
alued at Rs. 1,59,301 and considerable 
amount of court-fee had been paid by 
them. The plaintiffs were represented by 










the death of plaintiff No. 11 in due time 
almost shortly if not immediately after 
the death, as plaintiff No. 11 was the 
brother of plaintiff No. 10. They took up 
the position that no substitution was 
necessary, not only in the court below, 
but also in the appeal filed against that 
decision. In these circumstances, it can 
reasonably be said that failure to sub- 
stitute the heirs of the deceased plaintiff 
was on account of the legal advice that 
his substitution was not necessary. ‘The 
plaintiffs were, therefore, under the mis- 
apprehension as to the legal position due 
to legal advice. It is well settled that 
when delay is due to error of counsel 
and the error of counsel is not tainted by 
any mala fide motive on the part of the 
counsel there is sufficient cause for con- 
doning the delay. See the decision of the 
Supreme Court in Lala Mata Din v. A. 
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Narayanan (1969 (2) SCC 770). I£, there- 
fore, the entire delay was due to wrong 
legal advice, there was sufficient cause 
for condoning the delay and not continu- 
ing the suit by filing the application for 
substitution, ù 


15. Shri Prasad, however, contends 
that misapprehension as to the legal po- 
sition could not explain the entire delay 
because the misapprehension must have 
ceased after the order dated 29-4-1964 
of the learned Subordinate Judge to the 
effect that the substitution was neces- 
sary, and as repeatedly held by the Su- 
preme Court in several decisions includ- 
ing the case of Ramlal v. Rewa Coalfields 
Ltd. (AIR 1962 SC 361), before taking 
advantage of the provisions of Section 5 
of the Limitation Act, the person must 
explain each day’s delay from the ex- 
piry of the period of limitation till the 
filing of the application. I am unable to 
hold that the misconception about the 
legal position must have come to an end 
with the passing of the order dated 29-4- 
1964. The correctness of that order was 
challenged in appeal and the failure to 
file an application prior to 27-2-1970 may 
well have been due to that misconcep- 
tion of law, which may have continued 
till advice was given to file the applica- 
tion under Order. 22, Rule 9, C.P.C. as 
the said application specifically states 
that it was being filed on the advice of 
lawyers immediately thereafter. So the 
circumstance that the records from the 
High Court had reached the trial court 
on 13-1-70, to which at one time I was 
inclined to attach some importance, does 
not militate against the conclusion that 
the misconception had continued till the 
plaintiffs got the advice to file the ap- 
plication under Order 22, Rule 9, C.P.C, 


16. I may further point out that the 
legal position as to whether an applica- 
tion for substituting one of the heirs of 
a deceased plaintiff is necessary even 
though another heir of the deceased 
plaintiff is already on record and the in- 
terest and the case of the heir omitted 
to be substituted is identical to that of 
the heir already on record and there is 
no fraud and collusion, is not quite free 
from difficulty, In Mahabir Prasad v. 
Jaga Ram (AIR 1971 SC 742) Shah, J. 
(as he then was) observed: 


“Where in a proceeding a party dies 
and one of the legal representatives is 
already on the record in another capa~ 
city, it is only necessary that he should 
be described by an appropriate applica- 
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tion made in that behalf that he is also 
on the record, as an heir and legal re- 
presentative. Even if there are other 
heirs and legal representatives and no 
application for impleading them is made 
within the period of limitation prescrib- 
ed by the Limitation Act the proceeding 
will not abate......... g 


It is therefore, not a case in which the 
averments in the application on the face 
of it clearly and manifestly failed to 
explain each day’s delay from the time 
the suit abated till the date of filing of 
the application. 


17. Shri Prasad also contends that 
even if the averments amount to be 
sufficient cause, they had not been prov- 
ed to be correct and refers to the circum- 
Stance that neither of the two applica- 
tions, namely, the application under 
Order 22, Rule 9, C.P.C. or the applica- 
tion under Section 5 of the Limitation 
Act, was supported by an affidavit. 
Though a rejoinder was filed to the ap- 
plications, there is no averment in the 
rejoinder filed on behalf of the defen- 
dants that the plaintiffs were not under 
a misapprehension of the legal position 
as claimed by them. It is true that it was 
alleged in the rejoinder that the appli- 
cation had been filed with an ulterior 
motive, the ulterior motive being to get 
over the order of abatement first. I am 
unable to regard the averment that the 
petitions had been filed “with an ulterior 
motive of circumventing the dismissal of 
the suit with respect to the properties 
of Bhagalpur district on account of the 
abatement of the suit” as a denial of 
the averment that the plaintiffs were 
under a misconception as to the legal 
position. The motive for getting over the 
abatement is present in all applications 
for setting aside the abatement. It is the 
necessity of setting aside the abate- 
ment that inspires each and every 
application under Order 22, Rule 9, 
C.P.C. In these circumstances, when the 
averment that the plaintiffs were under 
a misconception as to the legal position 
had not been specifically denied, the cir- 
cumstances referred to above are, in my 
opinion, sufficient proof of the fact that 
the failure to apply to set aside the 
abatement or for substituting the widow 
was due to a misconception as to the 
legal position. The argument that the 
averments neither constitute sufficient 
cause nor have been proved must, there- 
fore, fail. Upon this conclusion there is 
no ground for interfering in revision 
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with the órder which amounts to an 
order setting aside the abatement under 
O. 22, Rule 9, C.P.C. after condoning 
the delay in filing the application. It is, 
therefore, not necessary for me to go 
into the question whether this Court in 
revision can interfere with an order 
wrongly holding that the plaintiff who 
had filed the applications under O. 22, 
Rule 9, C.P.C. or under Section 5 of the 
Limitation Act had sufficient cause for 
not filing the applications in time. 

18. It remains now to consider the 
submission of Shri Prasad that on the 
facts and in the circumstances of this 
case the learned Subordinate Judge had 
no jurisdiction to set aside the abatement 
in exercise of the powers under O. 22, 
Rule 9, C.P.C. The argument put forward 
is that Order 22, Rule 9, C.P.C. has no 
application to a case where the court de- 
clares that the suit has abated as a re- 
sult of the non-substitution of the legal 
representatives of the deceased plaintiff 
as the cause of action in such a casg 
does not survive to the remaining plain- 
tiffs. Such an order the argument runs 
amounts to a decree and the sole remedy 
of the plaintiff is to prefer an appeal 
against that. In my opinion, this conten- 
tion is unsound. 

19. A number of decisions have been 
cited by the learned counsel in support 
of the proposition that an order holding 
that the appeal has abated is a decree 
and appeal lies therefrom, e.g., the deci~ 
sion in Hemayat Ali v. Nagina Chamar 
(1977 BBCJ (HC) 496). I need not, how- 
ever, consider this decision or even refer 
to some other decisions which were cited 
on this point even though, in my opinion, 
where the order has held that the suit 
has not abated in its entirety, as in the 
present case, and, therefore, the suif 
has still to be decided, whether the order 
amounts to a decree and is appealable, 
is a matter not free from doubt the ap- 
peal against the present order was held 
to be non-maintainable, in my opinion, 
the question whether the order amounts 
to a decree and is appealable cannot 
be decisive on the point whether an ap- 
plication under Order 22, Rule 9, C.P.C, 
to set aside the abatement is maintain- 
able or not. It is well known that though 
an order decreeing a suit ex parte 
amounts to a decree and is appealable, 
still an application under Order 9, R. 13, 
C.P.C. lies to set aside the ex parte de- 
cree. The question whether an applica- 
tion under Order 22, Rule 9, C.P.C. lies” 
after any particular order holding that 
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the suit had abated either in whole or 
in part, must therefore, in the last ana- 
lysis be determined with reference to 
the provisions of Order 22, Rule 9, C.P.C, 
which confers and thus defines and de- 
limits the jurisdiction, 

20. Order 22, Rule 9, C.P.C. runs thuss 


"(9) Effect of abatement or dismissal. 
(1) Where a suit abates or is dismissed 
under this order no fresh suit shall be 
brought on the same cause of action. 


(2) The plaintiff or the person claiming 
to be the legal representative of a de- 
ceased plaintiff or the assignee or the 
receiver in the case of an insolvent 
plaintiff may apply for an order to set 
aside the abatement or dismissal; and 
if it is proved that he was prevented by 
any sufficient cause from continuing the 
suit, the court shall set aside the abate- 
ment or dismissal upon such terms as to 
costs or otherwise as it thinks fit, 


(3) The provisions of Section 5 of the 
Indian Limitation Act shall apply to an 
application under sub-rule (2).” 


Under this rule, therefore, an application 
to set aside the abatement or dismissal 
is maintainable at the instance of any 
claimant or a legal representative of a 
deceased plaintiff, which expression in- 
cludes an appellant. The only requisite 
for the applicability of Order 22, Rule 9 
(2) is that the application on behalf of 
the plaintiff must be an application “for 
an order to set aside the abatement or 
dismissal”. The use of the definite arti- 
cle ‘the’ makes it clear that the abate-~ 
ment or dismissal referred to in Order 
22, Rule 9 (2) is the abatement or dis- 
missal referred to in sub-rule (1) of 
Rule 9, ie, an abatement or dismissal 
‘under this Order’, namely, Order 22. An 
order of abatement under Order 22 can 
be passed either under Order 22, Rule 3 
if within the time limited by law no ap- 
plication is made to substitute the legal 
representatve of the deceased plaintiff as 
required by sub-rule (1) of Rule 3, Order 
22 or under sub-rule (3) of Rule 4 of 
Order 22 where within the time limited 
by-law no application is made to substi- 
tute the legal representative of the de- 
ceased defendant as required by sub-rule 
(1) of Rule 4 of Order 22. These are the 
only two circumstances in which an 
abatement takes place under Order 22, 
An application under clause (2) of R. 9 
to set aside abatement can, therefore, be 
made, as held by a Bench decision of the 
Madras High Court in Subramania Iyer 
v. Venkataramier (AIR 1916 Mad 1068), 
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only in “cases where the abatement takes 
place in consequence of an applicatio: 

not having been made within the time 
limited by law to bring in the legal re- 
presentatives”. No application to se 
aside abatement would lie where the 
suit had abated owing to the cause of 
action not surviving at all for some rea- 
son, for in such a case there is no ques- 
tion of the plaintiff having been prevent- 
ed by any sufficient cause from conti- 
nuing the suit. 

21. Such was the position in the Mad- 
ras case referred to above. In that case 
the suit appears to have been one for 
damages for malicious prosecution of the 
manager of an undivided Hindu family 
brought by the manager himself. The 
manager was the sole plaintiff and upon 
his death, the trial court held that the 
suit had abated-as the cause of action 
could not survive. An application appears 
to have been filed by the remaining co- 
parceners under Order 22, Rule 9, C.P.C. 
to set aside the abatement. The trial 
court, the District Munsif, entertained 
the application but rejected the petition. 
On appeal however, the District Judge 
allowed the application. The Madras 
High Court in revision set aside the 
order of the learned District Judge and 
dismissed the application under Order 22, 
Rule 9 on the ground that the abatement 
had taken place because the cause of 
action did not survive and not because 
an application for substitution of legal 
representatives had not been made with- 
in the time limited by law. Their Lord- 
ships observed: 

ariske the lower Appellate Court was 
in error in holding that the cause of ac- 
tion for a suit for damages caused by the 
malicious prosecution of the manager of 
an undivided Hindu family could survive 
to the remaining coparceners even as 
regards that portion of the claim which 
related to the loss incurred by the estate 
in the defence of the criminal case 
brought against the manager. The cause 
of action is a single and indivisible one 
and it is a personal action......... though 
the injury caused to the plaintiff may 
not be a personal injury in the sense of 
an injury to the physical or bodily per- 
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22. The aforesaid view of the learned 
Judges of the Madras High Court was 
approved by a Full Bench of the Lahora 
High Court in the case of Niranjan Nath 
v. Afzal Hussain (AIR 1916 Lah 245) 
(FB) in which relying wpon the aforesaid 
decision of the Madras High Court Sir 
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Shadi Lal, J. (as he then was) speaking 
for the Full Bench observed: 


“The language of O. 22, R. 9 (2), when 
carefully examined, leads us to the con- 
clusion that it is confined to cases in 
which the abatement takes place by rea- 
son of an application not having been 
made within the time permitted by law 
to implead the legal representative of 
the deceased plaintiff or the deceased 
defendant, and that it has no applicabi-« 
lity to cases in which the suit has abat- 
ed on account of some other cause...... i 

23. The application under Order 22, 
Rule 9, was filed by the plaintiffs. There- 
fore, if the abatement which is sought to 
be set aside by this application had taken 
place “by reason of an application not 
having been made within the time per- 
mitted by law to implead the legal re- 
presentative of the deceased......”, the 
application is maintainable. The applica- 
tion would however, not be maintainable 
if the suit had “abated on account of 
some other cause”. In my opinion, it is 
clear that in the present case the abate- 
ment took place by reason of an applica- 
tion not having been made within the 
time permitted by. law to implead the 
legal representatives of the deceased 
plaintiff No. 11 and not on account of 
some other cause. There can be no doubt 
that if an application to implead all the 
legal representatives including the widow 
of the deceased plaintiff No. 11 had been 
filed within the time allowed by law, 
there would have been no abatement, 
The abatement was, therefore, an abate- 
ment in accordance with the provisions 
of sub-rule (2) of Rule 3 of Order 22. It 
is true that the question whether the 
abatement had taken place or not on ac- 
count of the failure to implead one of 
the legal representatives of deceased 
plaintiff No. 11 was the subject-matter 
of controversy and the court by a formal 
order decided that controversy in favour 
of the view that the abatement had taken 
place. But merely because the court re- 
corded a formal order of abatement on 
account of non-filing of any application 
for substituting the widow of deceased 
plaintiff No. 11 within the time limited 
by law, the abatement does not cease 
to be one which has occurred on account 
of the failure to substitute one of the 
legal representatives within the ‘time 
limited by law. The order dated 29-4-1964 
did not bring about the abatement. The 
abatement had occurred on account of 
the provisions of sub-rule (2) of Rule 3 
of Order 22, i.e., the abatement was one 
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under Order 22 for failure to bring the 
legal representative within the timel 
limited by law. Even if no formal order 
of abatement. had been recorded, if the 
view that an abatement 








red. To repeat, the abatement brought 
about by the failure to substitute the 
legal representatives of the 


It follows, therefore, 
that the application under Order 22, 
Rule 9 was maintainable. 


24. In Arjun v. Balwant (AIR 1954 
Madh B 45) one of the plaintiffs, namely, 
Manik, died and an application was filed 
by some persons claiming to be the sons 
of Manik, for substitution in place of 
deceased Manik. Their application was 
rejected on the ground that they had 
failed to prove that they were the legal 
representatives of Manik. The remaining 
Plaintiffs thereafter applied to the court 
that the suit be proceeded with, as the 
right to sue survived to them. The trial 
court rejected this plea and held that as 
the application for substitution had been 
rejected and the right to sue did not sur- 
vive to the remaining plaintiffs alone 
the suit had abated. Thereafter the re- 
maining plaintiffs filed an application 
under Order 22, Rule 9, C.P.C. for set- 
ting aside the abatement. The applica- 
tion was rejected both by the trial court 
and the District Judge on the ground 
that the application was barred by limi- 
tation. The applicants then moved the 
Madhya Bharat High Court in revision. 
The Madhya Bharat High Court affirm- 
ed the finding of the court that the ap- 
plication was time-barred. That finding 
was sufficient for disposal of the revision 
application. But the Madhya Bharat High 
Court went on to hold that Order 22, 
R. 9, C.P.C. had no application whatso- 
ever as in a case where the abatement is 
due to the court deciding that the right 
to sue does not survive, there is a for- 
mal adjudication which conclusively de- 
termines the rights of the parties and 
the order of the court falls within the 
definition of a decree and is appealable 
and it is not open to the party to apply 
for setting aside the abatement. The 
court held that in the case before it the 
court had treated the suit as having 
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abated owing to the cause of action not 
surviving. Apparently, the court was of 
the opinion that it was a case where the 
abatement was due.to the court deciding 
that the right to sue had not survived 
and not because no application to bring 
on record the legal representatives was 
made within the prescribed time. 


25. The learned Judge of the Madhya 
Bharat High Court, I say so with great 
respect, was clearly in error in holding 
that in the case before him the abate~ 
ment was not due to failure to bring on 
record the legal representatives within 
the prescribed time but due to the court 
‘deciding that the right to sue did not 
survive. As a matter of fact this conclu- 
sion is contradictory to the conclusion 
earlier arrived at by the learned single 
Judge that the plaintiffs’ suit did not 
abate on 10-9-1951 when the court passed 
an order that on Manik’s death the right 
to sue did not survive to the remaining 
plaintiffs. Repelling the argument to that 
effect, the learned single Judge observ- 
ed:— 

"a... There is no force in this conten- 
tion, It is clear from the wordings of 
O. 22, Rules 3 and 4 that a suit abates 
automatically, if no application to bring 
on the record the legal representatives 
of the deceased person is made within 
the time prescribed by law, and that no 
declaration to this effect is mecessary...... 


sive When, therefore, the Court reject- 

ed the application of Jiwanlal and Har- 
govind on the ground that they had not 
been proved to be the legal representa- 
tives of Manik and when thereafter no 
legal representatives of Manik was 
brought on record within ninety days of 
the death of Manik, the suit clearly 
abated on 20-4-1950......” 
The learned Judge had, therefore, clear- 
ly held earlier that the suit abated on 
account of the failure to bring the legal 
representatives of Manik within 90 days 
of the death of Manik and not because 
of the order of abatement recorded by 
the court. 

26. The learned Judge sought sup- 
port for his conclusion that the applica- 
tion was not maintainable in the decision 
of the Madras High Court in Subramania 
Iyer’s case (supra), but he failed to no- 
tice that that was a case where the suit 
had clearly abated because the sole 
plaintiff was dead and the cause of action 
was personal to him and did not survive 
at all and there was no question of the 
suit having abated on account of the 
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failure to implead the legal representa- 
tives within the time limited by law. 
There is a distinction between a case 
where the right to sue does not survive 
at all and the sole plaintiff dies and the 
case contemplated by Order 22, Rule 3, 
C.P.C. where the right to sue does not 
survive to the surviving plaintiff or 
plaintifis alone and where the suit abates 
only if no application for substitution of 
the legal representatives of the deceased 
plaintiff is made within the time limited 
by law. In the second case, the suit abates 
because no application to substitute the 
legal representatives of the deceased 
plaintiff is made within the time limited 
by law. In the first case the suit abates 
for some causes other than the failure 
to substitute the legal representatives of 
a deceased plaintiff within the time 
limited by law. Reliance on the decision 
of Subramania Iyer’s case (supra) was, 
therefore, a mistake. 


27. And for the same reason I am un- 
able to accept it as correct, and I say so 
with great respect, decision of a learned 
single Judge of the Lahore High Court 
in General Trading Co., Kahuta v. Nihal 
Singh (AIR 1925 Lah 208). In that case 
upon discovering that one of the contri- 
butories Tehl Singh had died and no ap- 
plication had been made to bring some 
of his legal representatives on the record, 
the District Judge held that the proceed- 
ings had abated in toto. He also dismiss- 
ed the subsequent application under 
Order 22, Rule 9 for setting aside the 
abatement on the ground that such an 
application could not be entertained and 
appeal ought to have been preferred 
against the order holding that the pro- 
ceedings had abated which was tanta- 
mount to a decree. On appeal to the La- 
hore High Court, the learned single 
Judge upheld the order of the learned 
District Judge holding the application un- 
der Order 22, Rule 9, C.P.C. to be not 
maintainable. He observed: 

“It has been held in Niranjan Nath v. 
Afzal Hussain that Order 22, Rule 9 (2), 
Civil Procedure Code, is confined to cases 
in which abatement takes place by rea- 
son of an application not having been 
made within time to implead the legal 
representatives of the deceased party 
and that it has no application to cases in 
which the suit has abated on account of 
some other cause, for example, that the 
Court holds that the right to sue does 
not survive or that the death of one of 
several plaintiffs causes an abatement in. 
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Though about the. correctness of -the 
aforesaid principle there can be no doubt, 
the second example of the suit abating 
on account of some cause other than the 
failure to implead the legal representa- 
tives of the deceased party within the 
time limited by law, namely, the death 
of one of several plaintiffs causing an 
abatement in toto is clearly wrong. In 
that case also, as I have said, the abate- 
ment had occurred because of failure to 
implead the legal representatives within 
the time limited by law and not merely 
because of the cause of action not surviv- 
ing to the remaining plaintiffs. In coming 
to this conclusion, the learned single 
Judge relied upon the Full Bench deci- 
sion of the Lahore High Court in Niran- 
jan Nath’s case (supra). But the second 
example of a suit abating on account of 
some other cause is not given in the Full 
Bench decision. The example of abate- 
ment on account of some other cause 
given in the Full Bench decision is con- 
fined to abatement having taken place on 
account of the death of the sole plaintiff 
or defendant and the cause of action not 
surviving at all after his death. 


28. The decision in the case of Brij 
Jivan Lal v. Shiam Lal (AIR 1950 All 57) 
is clearly distinguishable. In that case 
Wanchoo, J. (as he then was) had to 
decide whether an order of abatement 
was open to appeal and his Lordship 
held that an order of abatement due to 
the court deciding that the right to sue 
does not survive amounts to a decree 
and is appealable. That case is no author- 
ity for the proposition that where the 
court holds that the suit has abated be- 
cause of the failure to implead the legal 
representatives of the deceased plaintiff 
within the time allowed by law after 
rejecting the argument to the contrary, 
no application under Order 22, Rule 9, 
C.P.C. to set aside the abatement is 
maintainable. The contention that the 
application under Order 22, Rule 9, 
C.P.C. was not maintainable must, there- 
fore, fail. 


29. In the result, the application is 
without merit and is, accordingly, dis- 
missed with costs. Hearing fee Rs. 100 
only. 

Application dismissed, 
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Balpan Mahton and another, Appel- 
lants v. Jadav Nath Deogharia and 
others, Respondents. 


Letters Patent Appeal No. 9 of 1967, 
D/- 21-11-1979.* 

Bihar Land Reforms Act (30 of 1950), 
Ss. 6 (1) (c); 4 (£); 14 — Agricultural land 
—~ Usufructuary mortgage — Mortgagee 
further creating sub-mortgage — Mort- 
gagor im possession of land and mortgage 
subsisting on date of vesting — Subse- 
quent dispossession by sub-mortgagee — 
Mortgagor entitled to recover possession. 

The plaintiffs’ ancestor executed a usu- 
fructuary mortgage in respect of certain 
agricultural land in 1943 and the mort- 
gagee further executed a sub-mortgage 
in respect of a part of the land. On 2nd 
March 1955 the tenure of the plaintiffs 
vested in the State in accordance with 
S. 4 (a) of the Bihar Land Reforms Act, 
Thereafter another sub-mortgage was 
created. On receipt of notice under Sec- 
tion 4 (g), the original mortgagee handed 
over the possession of the land to the 
plaintiffs. On filing a claim by the mort- 
gagor under S. 14 it was found that the 
entire mortgage debt stood satisfied from 
the usufruct. The plaintiffs were dispos- 
sessed by the sub-mortgagees in a pro- 
ceeding under S. 145, Cr. P. C., and hence 
they filed a suit for possession. 

Held, it could not be said that on the 
date of the vesting, the plaintiffs were 
not in possession of the suit land, either 
directly or through their original mort- 
gagee. The original mortgage  subsisted 
on the date of vesting and therefore the 
plaintiffs’ right fell within the excep- 
tional provision of S. 6 (1) (c). Thus the 
plaintifis had a right to sue for posses- 
sion of the suit land and such right had 
not been lost by reason of the vesting 
of his tenure in the State of Bihar. The 
plaintiffs’ right to possession did not de- 
pend on redemption of sub-mortgages 
for which the remedy, if any, was under 
the different forum. ATR 1963 SC 454 
and AIR 1959 Mad 246 (FB), Disting.; 
S. A. No. 774 of 1964, D/- 1-2-1967 (Pat), 
Affirmed. (Paras 6, 7) 

There was a subsisting mortgage on 
the date of the vesting and the land in- 
cluded in the subsisting mortgage was 


*Against judgment of G. N. Prasad, J. in 
S. A. No. 774 of 1964, D/- 1-2-1967. 
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such that on the redemption of the mort- 
gage the plaintiffs were entitled to re- 
cover khas possession thereof. The plain- 
tiffs were therefore entitled to benefits 
under S. 6 (1) (c) and to maintain a suit 
for declaration of title and recovery of 
possession. (Para 9) 

The sub-mortgages would lapse and 
cease to exist on vesting of the estate. 
Receipt of notice under S. 4 (g) is not a 
precondition for filing claim under S. 14, 
and therefore, the sub-mortgagees should 


have filed their claims. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1963 SC 454: 1963 BLJR 1 6 
AIR 1959 Mad 246 (FB) 7 


Sudhir Chandra Ghose and Sukumar 
Sinha, for Appellants; Girijapati Sanyal 
and Abhijit Sinha, for Respondents. 


S. P. SINHA, J.:.— This appeal, by 
leave, is directed against a judgment and 
decree passed by a learned single Judge 
of this court in Second Appeal No. 774 
of 1964 on 1st February, 1967. 


2. The judgment passed by the learn- 
ed single Judge has been assailed on two 
grounds: (i) the plaintiffs had no right 
to sue for possession of the land because 
they had lost that right on the vesting 
of the estate, and (ii) in any event, the 
defendants-appellants could not be oust- 
ed from possession until the sub-mort- 
gages in their favour had been redeemed. 
According to the learned counsel for the 
appellants, the learned single Judge had 
failed to appreciate the nature of the 
suit and the relief claimed therein. If 
the same had been’ considered in its 
proper perspective, the suit could not 
have been decreed. 

3. Before dealing with the conten- 
tions, it will be necessary to state a few 
relevant facts. 

The plainttff’s suit was for declara- 
tion of title and recovery of possession 
Over 1.92 acres of land, being the south- 
ern half of Revenue survey plot No. 752 
Situate in village Chandaghasi, police 
Station Ranchi Sadar. Admittedly the 
plaintiffs were the eight annas landlords 
of the tenure to which the suit land ap- 
pertained. On partition between the co- 
sharers, the suit land fell to the exclu- 
sive share of the plaintiffs. On the 29th 
December, 1943, the ancestors of the pre- 
sent plaintiffs executed a usufructuary 
mortgage bond in favour of Motilal Sao 
(defendant No. 4), the consideration be- 
ing a sum of Rs. 7,350. By virtue of the 
said mortgage, Motilal Sao came in pos- 
session of the mortgaged property. On 
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the 18th February, 1955, he created a 
sub-mortgage in respect of a part of the 
suit land, that is to say, in respect of 
0.96 acre only in favour of defendants 
1 to 3. On the 2nd of March, 1955, the 
tenure of the plaintiffs vested in the 
State of Bihar in accordance with the 
provisions contained in S. 4 (a) of the 
Bihar Land Reforms Act, 1950 (herein~ 
after referred to as the ‘Act’). Thereafter 
on the 22nd of April, 1955, another sub- 
mortgage in favour of defendants 1 and 
2 was created by defendant No. 4 in 
respect of a further area of 0.96 acre of 
the suit land. The area sub-mortgaged 
under the two deeds thus together came | 
to 1.92 acres of land. 


It appears that on the 12th of August 
1955, a notice under cl. (g) of S. 4 of the 
Act was issued against the original mort- 
gagee Motilal (defendant No. 4). It fur- 
ther appears that on service of the said 
notice under S. 4 (g) of the Act, the said 
Motilal filed a claim in respect of his 
mortgage debt, under Section 14 of the 
Act. The application under Section 14 of 
the Act was disposed of on 10th of Jan., 
1957. It was held that the entire mort- 
gage money had since been satisfied and 
that nothing remained to be paid to the 
applicant. This finding was arrived at on 
calculation of the usufruct from the pro- 
perty utilised by the mortgagee. 


The plaintiffs’ case then is that defen- 
dant No. 4 on receiving the notice under 
S. 4 (g) of the Act for vacating the mort- 
gaged property, put the plaintiffs in pos- 
session of it. The plaintiffs, therefore, 
came into possession of the disputed land. 
Defendants 1 to 3, however, raised a dis- 
pute which ultimately culminated in a 
proceeding under S. 145, Cr. P. C. The 
said proceeding was decided in favour 
of the defendants by order dated ‘7th 
September, 1960. Defendants 1 to 3 there- 
aiter dispossessed the plaintiffs. Hence 
the suit. 


4. The defence was that in conse- 
quence of the vesting of the estate in 
the State of Bihar, the plaintiffs lost all 
their rights in the suit property. Since 
the defendants were in possession of the 
suit property as sub-mortgagees, no suit 
for recovery of possession was maintain- 
able, without redeeming the mortgages 
created in their favour. 


3%. The plaintiffs’ suit was decreed by 
the trial court as also by the appellate 
court, which was confirmed also by this 
court by the impugned-judgment. One 
of the facts which was found was that 
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the plaintiffs had come in possession of 
the suit land at some stage after the 
vesting of the estate and they continued 
in such possession until they had been 
dispossessed by the defendants by virtue 
of the order passed in the proceeding 
under S. 145 Cr. P. C. I have specially 
made a mention of the aforesaid finding 
because this will have a great bearing on 
the contentions raised on behalf of the 
appellants. I have already briefly stated 
the grounds on which the impugned 
judgment of the learned single Judge 
has been assailed before us. To recapi- 
tulate, by the first ground the plaintiffs’ 
right to sue for possession is being chal- 
lenged, and the second ground is that, 
in any event, without redeeming the sub- 
mortgages, the plaintiffs could not get 
into possession of the suit land, Basical- 
ly, therefore, the question is whether the 
defendants-appellants claiming as sub- 
mortgagees can resist the claim of the 
original mortgagor for possession of the 
suit land when the original mortgagee’s 
right to hold the land has got extinguish- 
ed on full payment of his mortgage 
money. 


It has to be borne in mind that the 
concurrent finding of fact as given by 
the trial court and the appellate court is 
that after receiving notices under Sec- 
tion 4 (g) of the Act, the original mort- 
gagee gave up possession of the suit land 
in favour of the plaintiffs and that the 
plaintiffs came in possession of it, 


6. Now the arguments on behalf of 
the appellants is that the plaintiffs had 
no right to sue for possession because 
they had lost that right on the vesting of 
the estate. Elucidating this argument, 
learned counsel for the appellants urg- 
ed that by virtue of the averments made 
in paras 6 and 7 of the plaint and also 
by virtue of the order passed uhder Sec- 
tion 14 of the Act, there was no subsist- 
ing mortgage at the time of the vesting 
of the estate, and if at all it was the de- 
fendants who were in possession of the 
suit property not as mortgagees, but in 
their own rights. 


I do not think this argument can pre- 
vail, Paras § and 7 of the plaint merely 
stated this much that immediately after 
12-8-1955, namely, after the issue of no- 
tice under S. 4 (g) of the Act to defen- 
dant No. 4, the plaintiffs re-entered into 
possession of the entire zanpeshji pro- 
perty including the southern portion of 
the plot in suit and remained im posses- 
sion of the said plot till they were dis- 
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possessed by the order under Section 145, 
Cr. P. C. dated 7-9-1960 between the 
plaintiffs as the first party and the defen- 
dants Nos. 1 to 3 as the second party, 
I do not find any averment in these sen- 
tences contained in para 7 of the plaint 
indicating that the mortgage had ceased 
to subsist. The said para only talks of re- 
entering of the plaintiffs on the land 
mortgaged, but it does not further say 
that such re-entry was made because the 
mortgage had ceased to subsist at any 
prior point of time or at least before the 
vesting of the estate took place. 

Similarly, the order under S. 14 of the 
Act also does not indicate that the mort- 
gage had ceased to subsist at the time 
when the estate got vested in the State 
of Bihar. The order under S. 14 of the 
Act is only to the effect that on taking 
accounts of the usufruct of the property 
utilised by the mortgagee, nothing re- 
mained to be paid to him. Such an order 
can hardly be understood as specifying 
a date on which the mortgage had ceas- 
ed to subsisi; if at all, the mortgage ceas- 
€d to subsist only after the passing of 
the said order. This order under S. 14 of 
the Act was passed on the 10th of Jan., 
1957. These materials, therefore, cannot 
be the basis for the argument that the 
right to sue for possession had been lost 
because on the date when the estate vest- 
ed, the mortgage did not subsist. 


Learned counsel for the appellants re- 
ferred to a decision of the Supreme Court 
in the case of Suraj Ahir v. Prithinath 
Singh, (1963 BLJR 1): (AIR 1963 SC 454) 
for the proposition that if on the date 
of the vesting of the estate the plaintiffs 
were not in possession of the suit pro- 
perty, either directly or through their 
mortgagee, that property would also vest 
and the privilege granted under S. 6 of 
the Act would not then enure to the 
plaintiffs’ benefit. 


There can be no dispute about this 
proposition, but it ali depends on the 
facts and circumstances of each case. In 
the instant case, the finding of fact is 
that the plaintiffs were put in possession 
by the original mortgagee sometime after 
the said mortgagee received notice under 
S. 4 (g) of the Act. The original mort- 
gagee thereafter laid his claim under 
S. 14 of the Act which was decided only 
on the 10th of Jan., 1957. On these facts, 
it cannot be said that on the date of the 
vesting, the plaintiffs were not in pos- 
session of the suit land, either directly 
or through their original mortgagee. The 
ratio laid down by the Supreme Court 
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in the case of Suraj Ahir (supra) has, 
therefore, no application to the instant 
case. The decision in the case of Suraj 
Ahir (supra) was also cited before the 
learned single Judge and he also reject- 
ed it, and, in my opinion, rightly. The 
claim case by Motilal (defendant No. 4) 
was not filed until after vesting and as 
such the original mortgage subsisted at 
least until 10th of Jan., 1957, when the 
claim case was decided. This fact brought 
the plaintiffs right within the excep- 
tional provision of S. 6 (1) (c) of the Act. 
The said section lays down that lands 
used for agricultural or horticultural 
purposes forming the subject-matter of 
a subsisting mortgage, on the redemption 
of which the intermediary is entitled to 
recover ‘khas’ possession thereof, shall 


be deemed to be settled by the State - 


with such intermediary, subject to pay- 
ment of fair and equitable rent as may 
be determined. On the facts as stated 
above, the provisions contained in Sec- 
tion 6 (1) (c) of the Act are clearly ap- 
plicable to the case. In my opinion, 
therefore, there is no infirmity in the 
impugned judgment in so far as it has 
been held that the plaintiffs had a right 
to sue for possession of the suit land and 
such right had not been lost by reason 
of the vesting of his tenure in the State 
of Bihar. 


7. The next contention is that in any 
event, the plaintiffs must redeem the 
sub-mortgages before they can be en- 
titled to khas possession of the’ land. 
Elucidating his argument further, learn- 
ed counsel for the appellants has urged 
that the order passed under Section 14 
of the Act was not binding on the ap- 
pellants, as they have not been made 
parties to that proceeding. In this con- 
nection reference has been made to the 
Full Bench decision of the Madras High 
Court in the case of Chinnah Goundan 
v. Subramania Chettiar (AIR 1959 Mad 
246), with particular stress on the ob- 
servations contained in para 15 of the 
decision, wherein it has been observed 
that “where a mortgagee brings a suit on 
the mortgage but without impleading all 
the persons interested in the equity of 
redemption on the date of suit, obtains 
a decree in execution whereof the mort- 
gaged property is sold, the persons who 
were not made parties would not be af- 
fected by these proceedings and they 
would have their right of redemption un- 
impaired. If they happened to be in pos- 
session, the court sale could not entitle 
the purchaser to eject them. In such a 
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case, the remedy of the mortgagee or the 
purchaser who by reason of his purchase 
obtained the right of the mortgagee at 
least, would be to file a fresh suit on the 
mortgage.” 


I do not think, I need dilate on the 
observations stated above by their Lord- 
ships of the Madras High Court. The ob- 
servations are true in their own field. 
If a person has not been made a party 
to a proceeding, certainly he cannot be 
bound by the result of the proceeding, 
and as the decision of the Madras High 
Court says, in such a case, he may have 
to take recourse to filing a suit for re- 
dress of his grievance. But this proposi- 
tion cannot be extended to mean that 
after the plaintiffs have been disposses- 
sed by the sub-mortgagees, they cannot 
sue for recovery of possession and decla- 
ration of their title. If the sub-mort- 
gagees think that they have still a right 
te pursue or a grievance to ventilate, 
they may choose such forum as they may 
think proper, but certainly they cannot 
stifle the plaintiffs’ claim for recovery of 
possession over the land over which they 
had validly come in possession and had 
continued as such. The learned single 
Judge has observed that the sub-mort- 
gagees may pursue their rights against 
their own mortgagee. This may also be 
one of the courses open to them. What- 
ever be it, the decision of the learned 
single Judge that the plaintiffs were en- 
titled to maintain the suit and recover 
possession over the suit property with-' 
out having to redeem the two sub-mort- 
gages, is a valid decision and must be 
upheld. 


8. In the result, I do not find any 
merit in this appeal. It is, accordingly, 
dismissed. There will, however, be no 
order as to costs. 


CHAUDHARY SIA SARAN SINHA, 
J.-—~ 9. Respectfully I agree to the order 
proposed by my learned brother. I 
would, however, like to make a few ob- 
servations of my own. The tenure in 
which the suit land was included would 
vest absolutely in the State of Bihar, 
free from all encumbrances, as envisag- 
ed in S. 4 of the Bihar Land Reforms 
Act, 1950. Undisputedly, the lands in dis- 
pute were and are agricultural lands. 
The two conditions required for the ap- 
plication of Section 6 of the said Act 
exist in the instant case. There was a 
subsisting mortgage on the date of the 
vesting and that the land included in the 
subsisting mortgage was such that on 
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the redemption of the mortgage the 
plaintiffs were entitled to recover khas 


possession thereof. The subsisting title 
of the plaintiffs, therefore, stands well 
supported by the benefits accruing to 


them by the provisions of S. 6 (1) (c) of 
the Bihar Land Reforms Act, 1950, and 
they are entitled to maintain a suit for 
declaration of title and recovery of pos< 
session. 

10. The plaintiffs dispute the two 
transactions evidenced by Exts. A and 
A/i as sham. Be that as what it may, 
the encumbrances created by these two 
documents would also lapse and cease 
to exist with the vesting of the estate. 
Service of a notice or service of an order 
as contemplated in S. 4 (g) of the said 
Act is not a condition precedent to the 
entitlement of the persons concerned to 
prefer their legitimate claim as envisag- 
ed in S. 14 of the Act. The defendants 
failed to prefer any claim in respect of 
the encumbrances evidenced by Exts. A 
and A/1 and they are to thank them-~ 
selves, 

Appeal dismissed, 
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SHIV ANUGRAH NARAIN, J. 
Ram Nath Singh and others, Petition« 
ers v. Brij Kishore Singh and others, Op- 
posite Parties, 


Civil Revn, No. 58 of 1978, D/- 24-8- 
1979.* 

Civil P. C. (1908), O. 13, R. 1 — Per- 
mission to file documents — Discretion- 
ary matter — Discretion ought to be ex- 
ercised judiciously. 

Bar under O. 13, R. 1 is not absolute, 
The Court has a discretion to admit 
those documents into evidence if good 
cause is shown to the satisfaction of the 
court for non-production of those docu- 
ments early. 

In the instant case the filing of docu- 
ments was refused on the ground that 
the plaintiff had already closed its evi- 
dence, 

Held that the court exercised discre= 
tion illegally. AIR 1961 Pat 242, Rel. on. 
AIR 1963 SC 698, Ref. (Para 4) 


Cases Referred : Chronological Paras 
AIR 1963 SC 698 7 
AIR 1961 Pat 242 4 
AIR 1950 PC 68 4 


*From order of S. F. Ahmad, Addl Mun- 
' siff 3rd, Patna, D/- 14-12-1977. 
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Guneshwar Prasad, Shyameshwar Da- 
yal and Vijoy Kumar Narain Sinha, for 
Petitioners; Madan Prasad Singh, for 
Opposite Parties, ) 


ORDER:— This application in revision 
by the defendants is directed against the 
order dated 14-12-1977 of the Additional 
Munsif II, Patna, passed in Title Suit 
No. 3/35 of 1968/77 refusing to take into 
evidence some registered documents ten- 
dered into evidence by the defendants, 
These documents were filed in court and 
were tendered into evidence on 14-12- 
1977 by which date the evidence of the 
plaintiffs’ witnesses had concluded and 
as many as eleven witnesses on behalf 
of the defendants had been examined and 
that the examination of the twelfth wit- 
ness on their behalf was proceeding. 


2. The suit in which these documents 
were tendered into evidence has been 
brought by the plaintiffs for recovery 
of possession of certain lands in village 
Harshankarpur Korra in the district of 
Patna on the allegation that the plain- 
tiffs and their ancestors before them 
were the tenants of the lands, but tak- 
ing advantage of an adverse order in 
mutation proceedings after the vesting 
ef the estate within which these lands 
were comprised, the defendants had dis- 
possessed them. The defendants resisted 
the suit on the ground that they, and 
not the plaintiffs were the tenants, that 
the entry in the record of right in 
favour of the plaintiffs’ ancestors was 
not correct and that rent receipts, if 
any, filed by the plaintiffs were forged 
and fabricated and, therefore, -had not 
been filed along with the plaint though 
the plaint stated that they were being 
filed along with it. According to the aver- 
ments in the petition which have not 
been controverted and, therefore, must 
be accepted to be correct, rent receipts 
in respect of the lands purported to have 
been granted by the former landlords 
and some of them purported to be sign- 
ed by Raghubansh Narain Singh, Radhey 
Kishun Singh and Ramlakhan .Singh, 
were filed by the plaintiffs-opposite party 
only when the hearing of the case was 
to start and they were actually exhibit- 
ed only on 7-12-1977 having been prov-~ 
ed by P. W. 4, the last witness examined 
on behalf of the plaintiffs. The case of 
the defendants, which was clearly sug- 
gested to the plaintiff who was examined 
as P. W. 1, was that rent receipts filed 


.on his behalf were all forged. On 14-12- 


1977 as I have already stated, the defen- 
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dants filed some registered documents 
purported to have been executed by 
Radhey Kishun Singh and Raghubansh 
Narain Singh and they prayed that they 
may be taken into evidence. 


The object in tendering those docu- 
ments into evidence obviously was to 
show that the rent receipts purporting 
to bear the signature of Raghubansh 
Narain Singh or Radhey Kishun Singh 
did not in fact bear their signature, ra- 
ther the purported signatures of those 
persons were forged and fabricated. The 
prayer was opposed on behalf of the 
plaintiffs orally on the ground that it 
would not be proper to take those docu- 
ments into evidence at that stage as the 
plaintiffs had already adduced their oral 
evidence. After setting out the aforesaid 
contention on behalf of the parties, the 
learned Munsif observed as follows:— 


“Heard both parties on this point. The 
submission on behalf of the plaintiffs 
appears to be proper. Therefore, the 
aforesaid prayer on behalf of the defen- 
dants is rejected. (This is English trans- 
lation of the extract from the order 
which is in Hindi).” 


3. It is thus manifest that the ` only 
reason given by the learned Munsif for 
refusing to take into evidence the regis- 
_tered documents produced by the defen- 
dants on 14-12-1977 was that the oral 
evidence on behalf of the plaintiffs was 
already over. Though the circumstance 
that all the plaintiffs’ witnesses had al- 
ready been examined may not be entire- 
ly irrelevant in deciding whether or not 
the defendants should be permitted to 
adduce documentary evidence at that 
stage, in my opinion, the prayer for tak- 
ing into evidence documentary evidence 
may not be rejected solely and wholly 
on that ground. Under O. XVIII, Rule 2, 
Civil P. C., the court may, for reasons 
fo be recorded, direct or permit any 
party to examine any witness at any 
stage. It was, therefore, quite within the 
jurisdiction of the court below to have 
permitted the plaintiffs to adduce fur- 
ther evidence, oral or documentary, to 
rebut the documentary evidence produc- 
ed by the defendants on 14-12-1977, if 
in the opinion of the court, for reasons 
to be recorded by it, such a course was 
expedient in the interest of justice. Un- 
der O. XVIII, Rule 17, Civil P. C., the 
court could also recall any witness who 
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had been examined. In these circumstan- 
ces, it is obvious that a court may not 
shut out relevant evidence whose au- 
thenticity is ordinarily beyond question 
merely on the ground that the party 
against whom the evidence is tendered 
has closed his oral evidence. The court 
was bound to take -into consideration 
other relevant materials, namely, whe- 
ther the evidence tendered was relevant, 
whether the documents were authentic, 
Whether there was sufficient reason for 
non-production of these documents at an 
earlier stage ete. 


4. The learned Advocate for the op- 
posite party referred to the provisions 
of O. XII, Rule 2, Civil P. C., according 
to which documentary evidence in pos- 
session or power of any party which, ac- 
cording to the provision of O. XIII, R. 1 
should have been produced on or before 
the settlement of issues but has not been 
produced, may not be received into evi- 
dence, at any subsequent stage of the 
proceedings. But the bar is not absolute 
even in cases so covered. The court has 
a discretion to admit those documents in- 
fo evidence if good cause is shown to the 
Satisfaction of the court for non-produc- 
tion of those documents early. There is 
nothing on the record to suggest that the 
documents produced on 14-12-1977 were 
documents either in the possession of or 
under the power of the defendants. The 
learned counsel for the opposite party, 
however, contends that as they them- 
selves produced them without recourse 
fo the powers of the court to compel 
production of documents ete., the pre- 
sumption would be that they were in 
their power or possession. Even assum- 
ing that they were in their power or pos- 
session, as I have said, the court had a 
discretion in the matter. As was observ- 
ed in S. M. James v. Dr. Abdul Khair 
(AIR 1961 Pat 242)— 


“R. 2 makes the satisfactory explana- 
fion for non-production at the first hear- 
ing a condition precedent for the recep- 
tion of documents produced out of time. 
But this R. 2 must be liberally construed 
so as to advance the cause of justice. As 
observed by Sir Lionel Leach, of the 
Privy Council, in Kanda v. Waghu, AIR 
1950 PC 68: (77 Ind App 15): 

‘The Court has a discretion and while 
generally speaking it will be a wise ex- 
ercise of the discretion to admit such 
evidence, the question must be decided 
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in each case in the light of the particular. 
circumstances’.” 


5. The court below has not at all ap« 
plied its mind to the question whether 
in view of the provisions of O. XIII, R. 2, 
Civil P. C., the documents could be re- 
ceived in evidence at that stage. There- 
fore, the court did not take into conside- 
ration all the relevant matters which 
ought to have been considered before de- 
ciding the question whether or not docu- 
ments produced at a late stage should 
be taken into evidence. It exercised its 
discretion in that matter, therefore, ille- 
gally and/or with material irregularity 
and its order is subject to revision by 
this Court. 


6. Further, I have no doubt that if 
the order is permitted to stand, the de- 
fendants-petitioners would suffer irre- 
parable loss because they would be de- 
prived of an opportunity of showing 
that the rent receipts produced on be~ 
half of the plaintiffs which were valu- 
able and even vital evidence in the case, 
were all forged and fabricated. It is 
therefore, a fit case for interference on 
exercise of the revisional jurisdiction of 
this Court. 


7 The learned Advocate for the op- 
posite party referred to the decision of 
the Supreme Court in Hari Shankar v. 
Rao Girdhari Lal Chowdhury (AIR 1963 
SC 698) and contended that this Court 
should not interfere in revision with the 
discretionary order passed by the court 
below. That decision merely makes re- 
ference to the well known rule that 
power of High Court to interfere under 
S. 115, Civil P. ©. is confined to jurisdic- 
tional errors. I have held already that 
exercise of discretion without taking inte 
account all relevant consideration, is ex- 
ercise of that discretion in an illegal 
manner and, therefore, a question of 
jurisdiction is involved. I was first im- 
clined to set aside the order and remand 
the matter to the court below for fresh 
decision on the question of admission of 
documents filed in the court by the de- 
fendants on 14-12-1977. It is, however, 
not disputed that the documents filed are 
all registered documents. It is also not 
disputed that those documents are rele- 
vant evidence on the point of genuine- 
ness of the rent receipts filed by the 
plaintiffs. In these circumstances, in my 


opinion, it is not expedient in the interest: 


of justice to remand the matter to the 
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court below because there can be no 
doubt that it is a fit case in which the 
discretion of the Court should be exer- 
cised in favour of reception of those 
documents into evidence when validly. 
proved. Being registered documents, 
there is a presumption that those docu- 
ments are genuine and bear the signa- 
tures of Radhey Kishun Singh and 
Raghubansh Narain Singh. I may, how- 
ever, add that though a presumption of 
genuineness attaches to registered docu- 
ments that presumption can be rebutted 
by cogent and unimpeachable evidence. 


8. There is also good cause for non- 
production of those documents at the 
stage of framing of the issues or at the 
first hearing of the suit. The necessity 
for filing these documents arose only 
after the rent receipts bearing the signa- 
tures of Raghubansh Narain Singh and 
Radhey Kishun Singh were exhibited on 
behalf of the plaintiffs. Those rent re- 
ceipts were exhibited only on 7-12-1977 
when the last witness on behali of the 
plaintiffs was being examined. There can, 
therefore, be no doubt that even if the 
rule of exclusion enacted in ©. XIII, R. 2 
applied, there was good cause for the 
non-production of those documents at 
the time of the first hearing of the case, 


§. I would, accordingly, allow the ap- 
plications, set aside the order under re- 
vision, of the learned Munsif refusing to 
receive into evidence the documents filed 
in court on 14-12*1977 on behalf of the 
defendants and direct that those docu- 
ments be received into evidence if they 
are properly proved in accordance with 
law. Of course, the plaintiffs would he 
at liberty to adduce evidence after the 
close of the oral evidence on behalf of 
the defendants to show that those docu- 
ments were either not executed by the 
same Raghubansh Narain Singh or Ra- 
dhey Kishun Singh who had granted or 
signed the rent receipts or that the sig- 
natures are not genuine. In the circum- 
stances of the case, there will be no order 
for costs, 

Revision allowed. 
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FULL BENCH 
HARI LAL AGRAWAL, S. ALI AHMAD 
AND SHIVANUGRAH NARAIN, JJ.* 

Dorik Mahto and another, Petitioners 
v. State of Bihar and others, Respon- 
dents, 

Civil Writ Jur. Case No. 1757 of 1976, 
D/- 19-11-1979, 

(A) Bihar Money Lenders Act (22 of 
1975), Section 12 —- Application under 
by mortgagor for recovery of possession 
— Maintainable only if mortgage is sub- 
sisting, 

Per H. L. Agrawal, J.:— In order to 
apply the mischief of Section 12 to a 
mortgage, the mortgage in question must 
be subsisting on the relevant date and 
its provisions cannot apply to a mort- 
gage which has ceased to exist in the 
eye of law. 1978 BBCJ (HC) 282, Ap- 


proved. (Para 6) 
(B) Bihar Money Lenders Act (22 of 
1975), Section 12 — Application under 


Section 12 for recovery of possession — 
Maintainable at the instance of purchaser 
of equity of redemption — Long term 
for redemption of mortgage does not 
amount to clog on redemption — (T, P 
Act (1882), S. 59A). 

Per Majority (S. Narain, J. Contra) — 
Where under the terms of a usufructuary 
mortgage a long term of 63 years was 
contemplated for the redemption of the 
mortgage and accordingly the mortgage 
money fell due and the right to redeem 
accrued in 1978, the application under 
Section 12 would not: be barred by time 
in view of limitation of 30 years, Fur- 
ther the same would be maintainable by 
the purchasers of equity of redemption. In 
such a case, it could not either be said 
that the long term of 63 years was a 
clog or that the purchasers of the equity 
of redemption being not the original 
mortgagors themselves, were not entitl- 
ed in law to take the advantage of the 
provisions of Section 12. Firstly, it is 
well settled that a long term of redemp- 
tion is not necessarily a clog. Moreover, 
the grievance on this score, if at all, 
could be raised by the mortgagor as the 
clog, if any, was to his detriment, and 


*(In this case, the Judges of the Full 
Bench differ in their views. The majo- 
rity view is taken by H. L, Agrawal and 
Ali Ahmad, JJ. and the minority view, 
by S. Narain J. — Ed.) 
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not by the mortgagee who was the bene- 
ficiary and was taking advantage of the 
said term. Secondly, the purchasers of 
equity of redemption would be included 
in the term ‘mortgagor’ occurring in 
Section 12 in view of provisions of Sec- 
tion 59-A of the T, P. Act. (Case law 
discussed). (Paras 7, 9, 10, 16, 17) 


(C) Bihar Money Lenders Act (22 of 
1975), Sec, 12 — Order for restoration of 
possession of mortgaged property to 
mortgagor — Expiry of seven years 
from the date of execution of mortgage 
at the time of commencement of Act — 
High Court would not interfere with the 
order even assuming that no notice of 
restoration proceedings was served on 
the mortgagee in view of provision for 
automatic redemption of mortgage on 
expiry of seven years from execution of 


mortgage. (Per H. L. Agrawal and Ali 
Ahmad, JJ.) — (Constitution of India, 
Art. 226). (Para 11) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1487 25 
AIR 1978 Pat 172: 1978 BBCJ (HC) 

86 (FB) 10, 28, 29 
1978 BBCJ (HC) 282 2, 3, 5, 6, 14, 15 
AIR 1966 SC 719 27 
AIR 1960 Bom 247 36 
AIR 1958 SC 770 8 
AIR 1957 Pat 502 5 
AIR 1955 SC 661 27 


AIR 1953 SC 244: 1953 Cri LJ 1094 27 
AIR 1953 All 620: 1953 All LJ 261 6 


„AIR 1952 SC 64 32 
AIR 1950 FC 1 4 
AIR 1950 Pat 173 8 
AIR 1950 Pat 379 29 


AIR 1942 PC 50:1942 All LJ 463 4 
AIR, 19384 PC 205: 19384 All LJ 900 4 
AIR 1933 PC 216: 1933 All LJ 1478 39 
AIR 1933 All 21: 1932 All LJ 986 5 
AIR 1932 Pat 273 35 
(1931) 2 KB 21: 144 LT 503, Spillers Ltd. 

y. Cardiff Assessment Committee & 


Cardiff Revenue Officer 39 
AIR 1930 PC 54: 1930 All LJ 73 26 
AIR 1930 Nag 139 (2) 35 
AIR 1927 PC 32 39 
AIR 1924 Pat 91 35 
AIR 1915 Mad 633 35 
(1899) ILR 21 All 274 35 
ILR (1883) 5 All 121 (FB) 25 


(1857) 6 HL Cas 61:10 ER 1216 ae 
Grey v. Pearson 

(1846) 4 MIA 179 (PC), Crawford v. 
chard Spooner 25 
Gorakh Nath Singh, S5. P. Singh and 

M. M. Chaturvedy, for Petitioners; 

Naseem Ahmed (Standing Counsel No. 2) 
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and H, Anzar (Jr. Counsel” to Standing 
Counsel No, 2) (for No, 1) and Ras Behari 
Singh, Narbdeshwar Pandey and Ashok 
Kumar Singh, (for Nos, 5 and 6), for Re- 
spondents, 


HARI LAL AGRAWAL, J.:— The peti- 
tioners have obtained a rule from this 
Court as to why the order passed by 
the respondent Deputy Collector, Land 
Reforms, Samastipur, dated 10-7-1976, 
(Annexure 1) under Section 12 of the 
Bihar Money Lenders Act, 1975, be not 
quashed and cancelled. The said order 
was passed on an application of respon- 
dents Nos, 4 to 6 who are the purchasers 
of the equity of redemption of the 
usufructuary mortgage bond dated 5-3- 
1915, executed by the original owner of 
the lands in question, namely, WNirsu 
Chamar. The said mortgage bond was 
executed in favour of the ancestors of 
the two petitioners, namely, Bhabi 
Mahto and Bikan Mahto, for a sum of 
Rs, 794/-. A copy of the mortgage bond 
has been made Annexure 2 to the writ 
application, 


2. When the matter was placed earlier 
before a Division Bench of this Court 
consisting of B. P.- Jha and V. Mishra, 
JJ., it was contended on behalf of the 
petitioners that since the mortgage itself 
was not subsisting, and the right of re- 
. demption having been lost to the mort~ 

gagor by lapse of time, the application 
under Section 12 of the Money Lenders 
Act was not maintainable, Reliance was 
placed in support of this contention on a 
Bench decision of this court in the case 
of Ram Rup Kuer v. State of Bihar, (1978 
BBGJ (HC) 282).° The learned Judges 
expressed doubts regarding the correct- 
ness of the aforesaid Bench decision im 
‘Ram Rup Kuer’s case and accordingly 
referred the case to a larger Bench for 
consideration of the corréctness of the 
said decision. In the opinion of the 
learned Judges the “provisions of the 
Limitation Act do not apply in such 
cases” as nowhere in the Act or the 
Rules it is stated that the provisions of 
the Limitation Act shall apply for re~ 
covery of possession of the mortgaged 
lands, They were further of the opinion 
that even if a suit was barred under the 
Limitation Act, then also the special 
provisions of Section 12 of the Money 
Lenders Act would apply for the benefit 
of the mortgagors, 


3. With great respect to them, I must 
at the very outset express my inability 
to appreciate their reasonings for doubt~ 
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ing the correctness of Ram Rup Kuer’s 
case, particularly when on the facts of 
this case there was no question of apply- 
ing the said case, and I also must state 
that the learned counsel appearing for 
Neither party supported the views ex- 
pressed by the learned Judges. None~ 
theless, I would discuss this case in 
brief. There, on reference to some au- 
thorities of different High Courts, it was 
held that after the expiry of the period 
of limitation for redemption of a mort- 
gage, the remedy of the mortgagor to 
recover possession of the mortgaged pro- 
perty was extinguished as well as his 
right and interest in the said property, 


4. Now I may refer to the relevant 
provisions of the Transfer of Property 
Act, the Limitation Act and the Bihar 
Money Lenders Act, Section 60 of the 
Transfer of Property Act gives the 
mortgagors the right to redeem the 
mortgage generally and Section 62 deals 
specifically with usufructuary mortgages, 
The right to redeem is conferred upon 
the mortgagor by statute of which he 
can be deprived only by means of and 
in the manner laid down for that pur- 
pose being strictly complied with, as 
was held by the Judicial Committee in 
the case of Raghunath v, Mt. Hansraj, 
(AIR 1934 PC 205). The Judicial Com~ 
mittee again in the case of Shah Ram 
Chand v. Prabhu Dayal, (AIR 1942 PC 50) 
reiterated that the right to redeem was 
available only upon the terms stated in 
Section 60. Kania, C. J., speaking for 
the Federal Court in the case of Thota 
China Subba Rao v, Matapalli Raju, (AIR 
1950 FC 1), observed that it was obvious 
that the right to redemption was an in- 
cident of a subsisting mortgage and sub- 
sisted so long as the mortgage itself sub- 
sisted, This right could be extinguished 
only as was provided in S. 60. According 
to Section 60 of the T., P. Act the 
mortgagor has right on payment or 
tender of the mortgage money at any 
time after the principal money has bee 
come due, to required the mortgagee to 
return the necessary documents and 
deliver possession to him, Right of re- 
demption, therefore, arises when the 
principal money secured by the mortgage 
has become due and may be exercised 
at any time thereafter, subject, of course, 
to the law of limitation. Article 61 of 
the new Limitation Act now provides a 
period of 30 years to a mortgagor “to 
redeem or recover possession of im=< 


moveable property mortgaged”, by him 
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limitation under cl. (a) of Art. 61 noticed 
above begins to run from the time when 
the right to redeem or to recover posses- 
sion accrues, It is also equally well settled 
that where no date is fixed in the mort- 
gage deed for payment of the mortgage 
money, the money becomes due imme- 
diately on execution of the deed and 
consequently the right to redeem also 
accrues immediately on the execution 
of the deed, 


Under Sec. 62 of the T. P. Act, how- 
ever, where a usufructuary mortgagee is 
authorised to pay himself the mortgage 
money from the rents and profits of the 
property, the right of the mortgagor to 
recover 
crues when the mortgage money is so 
paid. In such cases, even where a term 
is fixed for the mortgage and a mortgage 
is discharged out of the usufruct of the 
mortgaged property before expiry of 
such term, the mortgagor can recover 
possession on the discharge of the mort- 
gage debt and hence limitation under 
Article 61 begins to run from the date 
when the mortgage debt is so discharg- 
ed. The period of limitation for both 
classes of suits, i, e. a suit for redemp- 
tion or for possession, when it falls under 
Section 62 (a) of the T, P. Act is now 
' 30 years which was 60 years under Arti- 
cle 148 of the old Limitation Act of 
1908. 


5. Section 27 of the new Limitation 
Act lays down that at the determination 
of the period limited to any person for 
instituting a suit for possession of any 
property, his right to such property 
would stand extinguished. A suit for 
recovery of possession on redemption of 
a mortgage on the property is virtually 


a suit for possession and on the expiry- 


ef the period of limitation for such suit, 
the mortgagor’s title to the property will 
be extinguished. The learned 
who doubted the correctness of Ram Rup 
Kuer’s case, (1978 BBCJ (HC) 282), 
appear to have been misled, if I may 
say so with great respect to them by the 
maxim “once a mortgage always a mort- 
gage”, without perhaps, appreciating 
that this maxim was not absolute and a 
mortgage can be terminated as between 
the parties to it, as held by this Court 
in the case of Sukhdeo,Singh v. Lekha 
Singh, (ATR 1957 Pat 502), by the act of 
the parties themselves, or by merger, or 
by an order of the court or by a special 
statute to debar it. In my view the 
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failure of the mortgagor to institute a 
proceeding for redemption or recovery 
of possession of the mortgaged properties, 
as the case may be within the period of 
limitation is such an act which would 
terminate the mortgage itself and there- 
after the mortgage ceases to be subsisting 
and no right of redemption can be ex- 
ercised thereafter. I am tempted to refer 
to an observation of Sulaiman C. J., in 
the case of Jauhari v. Tunday, (AIR 1933 
All 21), where it was observed that 
“where a suit relates to possession of 
immovable property and limitation has 
expired, it is not only that the remedy 
is barred, but the right also extinguished 
under Section 28 Limitation Act. If 
therefore 60 years have expired the 
plaintiff's rights have been extinguished”, 


6. I could not come across any deci- 
sion which has taken a different view - 
and I need not elaborate and discuss this 
question any further. It is, therefore, 
not possible for me, as already said 
earlier, to agree with the doubts indicat- 
ed by the learned Judges with regard to 
the correctness of Ram Rup Kuer’s case 
and in agreement with the said view I 
must hold that in ‘order to apply the 
mischief of Section 12 of the Bihar 
Money Lenders Act, 1975, to a mortgage, 
the mortgage in question must be sub- 
sisting on the relevant date and its pro- 
visions cannot apply to a mortgage which 
has ceased to exist in the eye of law. 
Section 12 reads as follows: 

“Notwithstanding anything to the con- 
trary contained in any law or anything 
having the force of law or in any agree- 
ment, the principal amount and all dues 
in respect of an usufructuary mortgage 
relating to any agricultural land, whe- 
ther executed before or after the com- 
mencement of this Act, shall be deemed 
to have been fully satisfied and mortgage 
shall be deemed to have been wholly 
redeemed on expiry of a period of seven 
years from the date of the execution of 
the mortgage bond in respect of such 
land and the mortgagor shall be entitled 
to recover possession of the mortgaged 
land in the manner prescribed under the 
rules: 


Provided that if the mortgage bond 
had been executed before the commence- 
ment of this Act, nothing in this section 
shall entitle the mortgagor to claim any 
accounts or profits from the mortgagee, 
by the reason of the benefit or redemp- 
tion of the mortgage under this provision. 
. Explanation:-— Nothing in this section 
shall be construed to confer a right of 
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effecting usufructuary mortgage of land 
on persons who do not possess transfer- 
able rights in such land”, 


The scheme of Section 12, therefore, 
fixes a terminus a quo of seven years for 
the redemption of the mortgage bond 
from the date of the execution of the 
mortgage, The object of this provision 
is to abrogate the provisions contained in 
Sections 60 and 62 of the Transfer of 
Property Act by providing anon ob- 
stante clause and contemplates a new 
ground of redemption of the mortgage 
by application of the principle contained 
in clause (a) of Section 62 of the T. P. 
Act, namely, that the mortgagee would 
be deemed to have paid himself the 
entire mortgage money from the rents 
and profits of the property in question 
within a period of seven years from the 
` date of the mortgage. The Legislature, 
however by use of the words “mortgagor”, 
“mortgagee” and “mortgage” must be 
deemed to have used them in the context 
of asubsisting relationship of mortgagor 
and mortgagee between the parties in 
the background of a subsisting mortgage. 
At-this stage I may usefully refer to the 
case of Sita Ram Singh v. Gaya Prasad 
(AIR 1953 All 620). That was a case 
under the U. P. Agriculturists Relief 
Act (27 of 1934) and U. P. Debt Redemp- 
tion Act (13 of 1940), where it was ob- 
served that the provisions of the above 
Act cannot affect the rights of mortgagees 
who had before their commencement 
ceased to be mortgagees, and had be- 
come owners of the property in their 
possession, 

7. Having cleared the ground, now I 
proceed to examine as to whether the 
application filed by respondents 4 to 6 
under Section 12 of the Money Lenders 
Act was competent and maintainable in 
law. The period of limitation for the 
redemption of the mortgage bond in this 
case would be 30 years+?7 years as laid 
down under Section 30 of the Limitation 
Act. Therefore, in all it would be 37 
years. The mortgage bond having been 
executed in the year 1915, had there 
been no time fixed in the mortgage bond 
for payment of the mortgage debt, then 
the right of redemption would have 
come to an end in the year 1952. But 
unfortunately for the petitioners, the 
mortgage bond contemplates a long term 
of redemption in this case, namely, a 
period of 63 years. It is stated that the 
mortgagor would pay the mortgage dues 
on the purnumashi day of Baishakh, 1385 
Fdsli, which corresponds to the year 
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1978. In my view, this would be the, 
date when the mortgage money fell duej 
and the right to redeem accrued to the 
mortgagors. Computing the period of 
limitation, therefore, from this date the 
application under Section 12 of the 
Money Lenders Act was not barred by 
limitation. 


8. In order to wriggle out from this 
Situation, Mr. Gorakh Nath Singh, 
learned counsel for the petitioners ad- 
vanced two contentions. Firstly, he con- 
tended that the long term of 63 years 
was a clog, and secondly the respondents 
4 to 6 being purchasers of the equity of 
redemption and being not the original 
mortgagors themselves, were not entitled 
in law to take the advantage of the pro- 
visions of Section 12 of the Money T.en- 
ders Act, being not indigent persons. 


Point no. 1 — This contention has got 
no substance as it is well settled that a 
long term of redemption is not neces- 
sarily a clog; whether a particular term 
of redemption operates as a clog is to 
be considered having regard to the cir- 
cumstances of the case, as a long term 
might suit both the parties relieving the 
mortgagor of the necessity of finding 
another creditor — and being a long 
term investment for the mortgagee. 
Terms of much greater duration have 
been upheld in our country. Agarwala, 
J., in Hasar Ali v. Ajodhaya Sah (AIR 
1950 Pat 173) observed that in India a 
long term is not by itself a clog on the 
equity of redemption entitling the mort- 
gagor to redeem before the expiry of 
the period agreed upon. In this case the 
term of the mortgage stated in the 
bond was 98 years. 


Then again, this principle has been 
affirmed by the Supreme Court in Ganga 
Dhar v. Shankar Lal, (AIR 1958 SC 770). 
In that case the period of redemption 
was six months after the expiry of the 
period of 85 years, It was observed by 
the Supreme Court that the bargain 
was a reasonable one as the mortgagee 
had not taken any unfair advantage of 
his position as the lender, nor it was 
established that the mortgagor was 
under any financial embarrassment to 
agree to the said long term. The dis- 
missal of the suit as being premature 
was accordingly affirmed. 


§. Apart from the above authorities, 
in my view, the grievance on this score, 
if at all, can be raised by the mortgagor 
as the clog, if any, was to his detriment, 
and not by the mortgagee who was the 


- 
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beneficiary and was taking advantage 
of the said term. I, therefore, do not 
find any substance in the first conten- 
tion, 
10. Point no, 2 — The second conten- 
tion is also unfounded, Section 59A of 
the T. P. Act, which was inserted in the 
year 1929, specifically provides that 
“mortgagors and mortgagees, shall be 
deemed to include...persons deriving title 
from them respectively”, Respondents 
4 to 6 in the present case acquired the in- 
terest of the mortgagors by a sale deed 
dated 12--4-1943 (Annexure 3) executed 
by Nirsu Chamar, which was a transfer 
of their title and interest in the proper- 
ties in question besides some other pro- 
perties. The said respondents, there- 
fore definitely will be deemed to be mort- 
gagors, Whether a mortgagor is an in- 
digent person or not, is not a matter 
relevant for the making of an application 
under Section 12 of the Money Lenders 
Act. In the Full Bench case of Madho 
Singh v, State of Bihar, (1978 BBCJ 
(HC) 86): (AIR 1978 Pat 172), in which 
the constitutional validity of the Money 
Lenders Act was considered, one of the 
arguments which was advanced in chal- 
lenge of Section 12 was that “many of 
the mortgagors come from rich class of 
the people who lead the life luxuriously 
and possess more lands than the mortga- 
gees”, Another argument was advanced 
that “there may be some money lenders 
who may not be doing unconscionable 
transactions or. that there may be some 
cases where the mortgagors possessed 
more lands aNd are economically better 
placed than the mortgagees”, Both these 
grounds were repelled for the reason 
that in determining such conditions it is 
a condition of the class as a whole 
which has to be taken into consideration 
and not only of a few of that class. 
11. Mr. Singh also argued that tha 
impugned order of the respondent 
Deputy Collector which is ex parte, was 
not passed after due notice to the peti- 
tioners, I do not feel impressed by this 
argument as the order itself indicates 
that the service of notice was duly ef- 
fected, Even assuming that there might 
be some force in this contention, { 
would refuse to interfere with the order 
in the writ jurisdiction of this Court in- 
asmuch as by the legal fiction of auto 
matic redemption of the mortgage bond 
on the expiry of the period of seven 
years from the date of the execution of 
the mortgage bond contemplated under 
Sec, 12 of the Act, the respondents num- 
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bers 4 to 6 became entitled to get back 
possession of the mortgaged land. The 
Money Lenders Act came into force on 
20-3-1975. The period of seven years, in 
question ended on that very day. The 
possession of the petitioners since then 
is unauthorised. The setting aside of 
the order and remitting the case back 
would simply amount to an empty for- 
mality, We, therefore, permitted learned 
counsel for the petitioners to advance all 
such arguments which were available to 
him at the initial stage of the proceeding, 
and heard him on all those points at full 
length which have already been noticed 
above. 


12-13. For the reasons given above I 
do not find any merit in this application 
and would accordingly discharge the 
rule. In the circumstances, however, I 
shall not make any order as to costs. 


S. ALI AHMAD, J.: Nirsu Chamar' 
executed the usufructuary mortgage 
bond on 5-3-1915, in favour of Bhabi 
Mahto and Bikan Mahto for a sum of 
Rs. 794/- and put them in possession of 
the land. The due date for redemption 
of the mortgage was Baisakh, 1385 Fs. 
which corresponds to sometime in the 
year 1978, Admittedly respondents Nos. 4 
to 6 purchased equity of redemption of 
the lands in question along with other 
properties from Nirsu Chamar. There- 
after these respondents filed an applica- 
tion praying that possession of the land 
may be restored to them as the mort- 
gage of 1915 stood redeemed under Sec- 
tion 12 of the Bihar Money Lenders Act 
(hereinafter to be referred to as the Act). 
The prayer was allowed by respondent 
No, 3 by his order dated 10th July, 1976, 
a copy of which has been marked as An- 
nexure 1. The petitioners challenge 
the validity of this order through this 
application under Article 226 of the 
Constitution of India, 


14. When the matter came up for 
hearing before B, P, Jha and V. Mishra, 
JJ., an argument was advanced on the 
assumption that no due date for redemp- 
tion was mentioned in the mortgage 
deed and, as such, long before the en» 
forcement of the Bihar Money Lenders 
Act, 1975, the mortgage ceased to exist, 
On the strength of the decision in’ the 
case of Ram Rup Kuer v. State of Bihar 
(1978 BBCI (HC) 282), it was con- 
tended that the prayer for restoration 
made by respondents Nos, 4 to 6 should 
not have been allowed as the mortgage 
was not subsisting, The learned Judges 
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seem to have accepted the fact that the 
mortgage was not subsisting. They, how- 
ever, doubted the. correctness of the 
decision in the case reported in 1978 
BBCJ (HC) 282 (supra) and recommend- 
ed to the Hon’ble the Chief Justice to 
place this case before a Full Bench. 


15. From the facts that I have stated 
above, it will transpire that the question 
as to whether the case reported in 1978 
BBCJ (HC) 282 (supra) was correctly 
decided or not does not arise in this case 
and, in fact, as has been observed by 
Hari Lal Agrawal, J., no attempt was 
made at the Bar to challenge that deci- 
sion. In that view of the matter, I do 
not think it desirable to express any 
opinion about the correctness or other- 
wise of the decision reported in 1978 
BBCJ (HC) 282 (supra). 


16. I have had the advantage of read- 
ing the judgment prepared by my 
learned brother Hari Lal Agrawal, J., 
and I fully agree with him that the 
stand taken by the petitioners with re- 
spect to clog has no substance, I would 
however, only like to add that the peti- 
tioners, who are mortgagees cannot be 
allowed to take advantage of the clog 
(even if there was any) because that will 
amount to giving premium to the illegal 
advantage they wanted to derive on ac- 
count of the clog, 


17. An argument has also been ad- 
vanced that the advantage given to 
mortgagors under Section 12 of the Act 
does not extend to purchasers of equity 
of redemption. It is said that respondents 
Nos. 4 to 6, who are purchasers of 
equity of redemption are, therefore, not 
entitled to maintain an application under 
Section 12 of the Act and, as such, the 
order passed thereon is without jurisdic- 
tion. This argument has been very 
rightly rejected by Hari Lal Agrawal, J. 
‘Mortgage’ ‘Mortgagee’ or ‘Mortgagor’ 
has not been defined in the Act. A re- 
ference, therefore, naturally has to be 
made to the T. P. Act. It is not said 
that the expression ‘mortgage’ or ‘mort- 
gagee’ as defined in the T.P. Act has a 
different meaning under the Act, The 
expression ‘mortgagor’, therefore, as de- 
fined under the T. P. Act should also be 
applicable for this Act unless otherwise 
expressly provided in the Act or in any 
particular section of the Act. It has, 
therefore, to be seen as to whether re- 
spondents Nos, 4 to 6 were mortgagors 
within the meaning of the Transfer of 
Property Act, Undisputedly Nirsu. Cha- 
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mar was the mortgagor and respondents 
Nos, 4 to 6 are purchasers of equity of 
redemption from him. Section 59A. of 
the T. P. Act provides that the expres- 
sion ‘mortgagor’ for the purpose of the 
chapter relating to mortgage shall, un- 
less otherwise expressly provided, in- 
clude persons deriving title from him. 
Respondents Nos. 4 to 6 are purchasers 
of equity of redemption from Nirsu 
Chamar, the original mortgagor, They, 
therefore, are also mortgagors, for the 
purpose of the provision contained in the 
chapter relating to mortgage under the 
T. P. Act. The Bihar Money Lenders 
Act, 1975, or Section 12 of the Act does 
not expressly exclude purchasers of 
equity of redemption from becoming 
mortgagors, They, therefore, in my 
Opinion, are mortgagors also within the 
meaning of the Act and, as such, the 
application filed by them before respon~ 
dent No, 3 was maintainable. I, there- 
fore, agree to the order passed by Hari 
Lal Agrawal, J. that the rule be dis- 
charged. 


S. NARAIN, J.:— With respect, I am 
unable to agree, 


18-19, By the impugned order, dated 
10-7-1976, of the Deputy Collector, Land 
Reforms, Samastipur, copy whereof is 
Annexure 1 to the writ application, the 
learned Deputy Collector, who is respon- 
dent No, 3 to the writ application, has 
allowed the application under Rule 10 of 
the Bihar Money Lenders Rules, 1975 
filed by respondent No. 5, Raj Kishore 
Jha, in respect of lands which were 
mortgaged by a deed of mortgage dated 
5-3-1915, copy whereof is Annexure 2 to 
the writ application, executed by Nirsu 
Chamar, the original owner of the lands 
which were the subject matter of the 
mortgage, in favour of Bhabi Mahto and 
Bikan Mahto, for a consideration of Ru- 
pees 794/-. The impugned order runs as 
follows :— 


"10-7-1976. Awedak ki ore se hajri di 
payee hai. 

O. P. did not turn up to dispute. S. R 
of notice received and despite repeated 
call, Hence redemption is allowed”. 


The order, in substance, is an order to 
eject from the’ mortgaged lands Dorik 
Mahto, petitioner No, 1, and Sakunti 
Mahto, petitioner No, 2, who are the 
sons of the original mortgagees, Bhabi 
Mahto and Bikan Mahto, respectively, 
who are both dead. Raj Kishore Jha, re- 
spondent No. 5 along with respondents 
Nos. 4 and 6 claims to have purchased 


t 
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the equity of redemption in respect of 
the lands covered by the aforesaid mort- 
gage from Nirsu Chamar in 1943 by a 
registered deed of sale dated 12-4-1943, 
copy whereof is Annexure 3 to the writ 
application, for a consideration of Ru- 
pees 1,000/-. 


20. By the aforesaid mortgage bond 
for a consideration of a loan of Rs. 794/-, 
1 B, 1 K, and 12 dhurs of Kast lands, in- 
cluding trees thereon, situate in village 
Saidpur in the former district of Dar- 
bhanga fully described in the mortgage 
bond were given in mortgage. Under the 
terms of the mortgage, the mortgagees 
obtained possession over the said lands 
and were entitled to remain in posses- 
sion of the mortgaged lands during the 
term of the mortgage and till the repay- 
ment of the mortgage money and to ap- 
propriate the usufruct of the lands in 
lieu of interest on the mortgage money. 
The term of the mortgage was not speci- 
fically laid down in the mortgage deed, 
but the mortgage contained a promise by 
the mortgagor to repay the mortgage 
amount on Baisakh Purnima, 1385 Fasli 
corresponding to sometime in 1977. Un- 
der the terms of the mortgage, the ob- 
ligation to pay the rent of the mort- 
gaged lands remained on the mortgagor. 
It was also stipulated in the mortgage 
bond that till such time as the mortgage 
money was repaid, the mortgagor shall 
not execute any deed of mortgage or 
sale or any other deed -of transfer in 
respect of the properties and that any 
such deed if executed shall be null and 
void. 


21. Section 12 of the Bihar Money 
Lenders Act, 1974 (hereinafter called’ 
‘the Act’), so far as is relevant, runs 
thus :— 


“12. Usufructuary mortgages and their 
redemption -—- Notwithstanding anything 
to the contrary contained in any law or 
anything having the force of law or in 
any agreement, the principal amount 
and all dues in respect of an usufructu- 
ary mortgage relating to any agricultural 
land, whether executed before or after 
the commencement. of this Act, shall be 
deemed to have been fully satisfied and 
the mortgage shall be deemed to have 
been wholly redeemed on expiry of a 
period of seven years from the date of 
the execution of the mortgage bond in 
respect of such land and the mortgagor 
shall be entitled to recover possession of 
the mortgaged land in the manner pre- 
scribed under the rules’ .........” 
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The manner of recovery of possession is 
prescribed by Rules 9 and 10 of the 
Bihar Money Lenders Rules, 1975, fram- 
ed under the Act, (hereinafter called 
‘the Rules’), which run thus :— 


“9, Procedure in case of resumption of 
mortgaged property by a mortgagor 
from the mortgagee under Section 12 of 
the Act. (1) On the expiry of the 
period of mortgage as mentioned in Sec- 
tion 12 of the Act, the mortgagor shall 
send a notice in Form M. L.-4 requir- 
ing the mortgagee to deliver possession 
of the mortgaged property within 
twenty days from the date of notice and; 

(2) A copy of the notice shall also be 
sent by registered post with acknow- 
ledgement due by the mortgagor to the 
Anchal Adhikari within whose jurisdic- 
tion the mortgaged property is situated. 


10, Filing of application by mortgagor 
to eject the mortgagee in case of latter's 
failure to put the mortgagor in posses- 
sion, — (1) If on the expiry of the 
period of notice in Form M. L.-4, the 
mortgagee fails or refuses to deliver 
possession of the mortgaged property to 
the mortgagor, the mortgagor shall file 
an application in Form M. L.-5 to the 
Collector within whose jurisdiction the 
mortgaged property or any portion 
thereof is situated, to eject the mort- 
gagee from the mortgaged property. 


(2) The application shall bear a court- 
fee stamp of such value as may be pay- 
able for it under the Court-fees Act, 
1870 (Act VII of 1870) for the time be- 
ing in force for an application and shall 
be accompanied with the form of the 
notice in Form M. L.-6 in triplicate. 


(3) On receipt of application from the 
mortgagor for ejecting the mortgagee 
the Collector shall issue a notice in 
Form M. L.-6 to the mortgagee or his 
legal representative to show cause by a 
date to be specified in the notice why 
the mortgagor should not be put in pos- 
session, 


(4) If no cause is shown on or before 
the date specified in the notice or by 
such other date as may be extended by 
the Collector or if the cause shown is, 
in the opinion of the Collector, not 
satisfactory, he shall pass an order in 
writing to eject the mortgagee from the 
mortgaged property and put the mort- 
gagor in possession and for that purpose 
he may use such force as may be neces- 
sary. 

(5) The delivery of possession will be 
effected in the manner prescribed for 
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the purpose in the Civil P. C., 1908 (Act 
V of 1908)”, 

22. It is thus manifest that before 
the Collector can pass an order under 
Rule 10 (4) of the Rules putting the 
applicant in possession after ejecting an- 
other person from a certain land, it 
must be established — 

(i) that there is a mortgage in ree 
spect of the land; 

(ii) that the mortgage relates to agri- 
cultural land: 

(iii) that the mortgage is a usufructu- 
ary mortgage; 

(iv) that a period of seven years from 
the date of execution of the mortgage 
bond has ‘elapsed; 

(v) that the applicant claiming posses- 
sion is the mortgagor; and 

(vi) that the person in possession of 

the land is the mortgagee. 
And he can do so only in accordance 
with the procedure laid down under 
Sections 9 and 10 of the Rules. It is 
contended on behalf of the petitioners 
that the impugned order is null and 
void and without jurisdiction. Three 
main grounds have been urged for hold- 
ing that the impugned order is null and 
void :— 

(i) That the applicant before the 
learned Deputy Collector, respondent 
No, 5, or respondents 4 to § were not 
the ‘mortgagor’ within the meaning of 
the expression as used in Section 12 of 
the Act or Rules 9 and 10 of the Rules 
and, therefore, the application under 
Rule 10 before the learned Deputy Col- 
lector was not maintainable; 

(ii) that there was no mortgage relat- 
ing to the lands in respect of which the 
order of redemption which amounts to 
an order for ejecting the mortgagee and 
putting the mortgagor in possession has 
been passed; the right to redeem having 
become barred by limitation, the mort- 
gage dated 5-3-1915 was extinguished; 
and 

(iii) that the order contravenes the 
provisions of Rule 10 of the Rules and 
the principles of natural justice inasmuch 
as no notice of the application under 
Rule 10 was served on the petitioners 
mortgagees and they were deprived of 
the opportunity of showing cause against 
the application for ejecting them from 
the mortgaged property. 

23. In my opinion, the first ground 
put forward’ by the petitioners for im- 
pugning the order as null and void ig 
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well founded, and must prevail. Before, 
however, I proceed to give my reasons 
for the aforesaid conclusion, I should 
mention that this ground was not taken 
in the writ application. As, however, the 
ground involved a question of law aris- 
ing upon admitted facts, we permitted 
the learned counsel for petitioners to 
urge this ground, and heard arguments 
of the petitioners as well as the respon- 
dents in this regard, 


24. I have already quoted the rele- 
vant provisions of Section 12 of the Act 
and Rules 9 and 10 of the Rules and as 
I have already pointed out, it is mani~ 
fest that under Section 12 of the Act, 
the only person entitled to recover pos- 
session is the ‘mortgagor’ within the 
meaning of-the expression as used in 
Section 12 of the Act and no one else. 
Respondents 4 to 6 claim to be mort- 
gagors within the meaning of the ex- 
pression on the ground that they are 
the purchasers of the equity of redemp- 
tion from the original mortgagor, Nirsu 
Chamar, under the registered sale deed, 
dated 12-4-1943. It is urged on behalf 
of the petitioners that the sale in their 
favour is null and void in view of the 
stipulation in the mortgage deed that 
any sale of the mortgage property to a 
person other than the mortgagees during 
the time the mortgage money remained 
unpaid shall be null and void. For the 
purposes of this case, however, I will 
assume that the aforesaid sale deed is 
valid and respondents 4 to 6 are the 
purchasers of the equity of redemption 
in respcet of the lands covered by the 
mortgage. The question for considera- 
tion, however, is whether the expression 
‘mortgagor’ in Section 12 of the Act in- 
cludes the purchaser of the equity of 
redemption. Shri Gorakhnath Singh, ap- 
pearing on behalf of the petitioners, 
contends that it does not and Shri Rash 
Behari Singh, appearing on behalf of 
the respondents, contends that it does, 


25. Now it is well settled that "the 
words of a statute are first understood 
in their natural, ordinary or popular 
SENSE ............ Unless that leads to some 
absurdity or unless there is something in 
the context or in the object of the sta- 
tute to suggest the contrary” — Craw- 
ford v. Richard Spooner ((1846) 4 MIA 
179 at p. 181 (PC)). The principle was 
recently reiterated by Iyer, J., speaking 
for the Supreme Court, in these words: 


“The current and correct view of the 
interpretative process is that words must 
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be given their ‘literal’ or ‘ordinary’ 
meaning unless there are compelling 
reasons, recognised by canons of con- 
struction, to the contrary’ — Thanjavur 
v. Naganatha Ayyar (AIR 1979 SC 1487 
at p. 1492). 


Now what is the literal ordinary mean- 
ing of the word ‘mortgagor’? The sub- 
ject matter of Section 12 is law relating 
to a special kind of loan, namely, a loan 
advanved upon an _ usufructuary mort- 
gage which is a species of transfer of 
interest in land. We are, therefore, led 
to enquire what does the expression 
‘mortgagor’ mean in the law relating to 
transfer of property by a mortgage. The 
Indian law regarding mortgage of im- 
movable property is contained in Chap- 
ter IV of the T. P. Act, 1882 and the 
terms ‘mortgage, mortgagor, mortgagee’ 
etc. are defined by Section 58 of the 
T. P. Act which runs thus :— 


"58. ‘Mortgage’, ‘Mortgagor’, Mort- 
gagee', ‘Mortgage-money’ and ‘Mortgage- 
deed’ defined — (a) A Mortgage is the 
transfer of an interest in specific im- 
movable property for the purpose of 
securing the payment of money advanc- 
ed or to be advanced by way of loan, 
existing or future debt, or the perform- 
ance of an engagement which may give 
rise to a pecuniary liability. 


The transferor is called a mortgagor, 
the transferee a mortgagee;......... 
A mortgagor, according to Section 58, 
therefore, is the transferor, that is to 
say, the person who transfers an interest 
in specific immovable property for the 
purpose of securing the payment of 
money advanced or to be advanced by 
way of loan etc. The definition of ‘mort- 
gage’, ‘mortgagor’ and ‘mortgagee’ in 
Section 58 of the T. P. Act is not an 
artificial statutory definition. It em- 
bodies the ordinary natural meaning of 
the terms as understood by lawyers. As 
observed. by Mahmood, J. regarding the 
definition of ‘mortgage’ in Section 58 of 
the T. P. Act in Gopal v. Parsotam ILR 
(1883) 5 All 121 at p. 137 (FB) “that 
definition has not in any way altered 
the law but, on the contrary, has only 
formulated in clear language the no- 
tions of mortgage as understood by all 
the writers of the text books on Indian 
Mortgages”. Thus, it is obvious that the 
definition of mortgagor in Section 58 
gives the literal ordinary meaning ol 
the expression ‘mortgagor’. It is also 
obvious that it does not include within 
its ambit, the “purchaser of the equity 
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of redemption” for he does not transfer 
any interest in property. Giving to the 
expression its literal ordinary meaning, 
the word “mortgagor”, therefore, does 
not include the purchaser of the equity 
of redemption, 

26. Section 59A of the T. P. Act on 
which reliance has been placed on be- 
half of the respondents not only does 
not support the contention that the ex- 
pression “mortgagor” in its plain, natu- 
ral, ordinary meaning includes the pur- 
chaser of the equity of redemption, but 
negatives it. Section 59A runs as fol- 
lows :-— 

"59A. Unless otherwise expressly pro- 
vided, references in this chapter to 
mortgagors and mortgagees shall be 
deemed to include the reference to per- 
sons deriving title from them respective 
ly.” 

Thus, according to Section 59A persons 
deriving title from the mortgagor, the 
purchaser of the equity of redemption 
is one of such persons, are deemed to 


' be included within the expression ‘mort- 


gagor’ occurring in the chapter in which 
Section 59A is comprised, that is to say, 
Chapter IV of the T. P. Act. Sec. 59A 
thus gives an extended or inclusive de- 
finition of the expression ‘mortgagor’ .or 
‘mortgagee’. Now, as pointed out by 
Justice G. P. Singh in his “Principles 
of Statutory Interpretation” (2nd Edn. 
p. 110) the definition section worded in 
the form ‘is deemed to include’ is an in- 
clusive or extensive definition and such a 
form is used to bring in by a legal fiction 
something within the word defined which 
according to its ordinary meaning is not 
included within it. This statement is 
supported by high authority. In Commr, 
of I.-T. v. Bombay Corporation (AIR 
1930 PC 54) speaking for their Lordships 
of the Judicial Committee, Viscount 
Dunedin, observed "now when a person 
is ‘deemed to be’ something, the only 
meaning possible is that whereas he is 
not in reality that something, the Act 
of Parliament requires him to be treat- 
ed, as if he were”, Section 59A, there- 
fore, shows that while in its plain ordi- 
nary meaning, the expression ‘mort- 
gagor’ does not include persons claiming 
under him, by the statutory legal fic- 
tion they, including a purchaser of the 
equity of redemption, are included with- 
in the expression ‘mortgagor’ occurring 
in Chapter IV of the T. P. Act. 


27, Though it is undoubtedly a rule 
that “full effect must be given to the 
statutory fiction and it should be car- 
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ried to its logical conclusion” —- State of 
Bombay v. Pandurang Vinayak (AIR 
.1953 SC 244 at p. 246), in construing the 
fiction it is not to be extended beyond 
the purpose for which it is created. The 
fiction enacted by the Legislature must 
be restricted by the plain terms of the 
statute — Commr. of L-T. Bombay v. 
Shakuntala (AIR 1966 SC 719 at p. 722), 
As S. R. Das, C. J. pointed out in the 
Bengal Immunity case (AIR 1955 SC 661) 
“legal fictions are created only for some 
defined purpose” and “a legal fiction is 
to be limited to the purpose for which 
it was created and should not be ex- 
tended beyond that legitimate field” (at 
page 680 of the report). Now Sec, 59A 
clearly confines the statutory fiction of 
mortgagors and mortgagees including 
persons deriving title from them to 
“references in this chapter to mort- 
gagors and mortgagees”, Or in other 
words, the fictional meaning of mort- 
gagors or mortgagees contained in Sec- 
tion 59A is to be confined only to these 
expressions occurring in Chapter IV of 
the T. P. Act. If we use the artificial 
extended definition of the expression 
‘mortgagors’ and ‘mortgagees’ contained 
in Section 59A for interpreting the ex~ 
pression ‘mortgagor’ occurring in Sec- 
tion 12 of the Act, we will be extend- 
ing the statutory fiction “beyond the de- 
fined purpose” for which it was creat- 
ed by Section 59 of the T. P, Act. It 
is, therefore, plain that the expression 
‘mortgagor’ in its ordinary natural 
meaning does not: include the purchaser 
of the equity of redemption. 


28. Are there any “compelling rea- 
sons recognised by canons of construction 
to the contrary’? The canons of con~ 
struction permit us to depart from plain 
literal meaning “if there is something 
in the context or in the object of the 
statute to suggest the contrary”. It is 
manifest that there is nothing in the 
object of the statute to suggest that the 
expression ‘mortgagor’ includes the pur- 
chaser of the equity of redemption, Ac- 
cording ta the preamble, the Act was 
passed “to consolidate and amend the 
law relating to regulation of money 
lending transactions and to grant relief 
to debtors in the State of Bihar’. The 
principal object of the Act, is ,therefore, 
to grant relief to debtors including 
debtors who offer security for the loans 
taken by them. As was pointed out by 
a Full Bench of this Court in Madho 
Singh v. State (1978 BBCJ (HC) 86: 
(AIR 1978 Pat 172)), Section 12 of the 
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Act places restriction on the right of the 
mortgagee-money lender to hold proper- 
ty under usufructuary mortgage beyond 
seven years in the. interest of a parti- 
cular class of the general public, name- 
ly, the agricultural debtors. The object 
underlying Section 12 of the Act, there~ 
fore, is to confer a benefit upon or to 
grant relief to agricultural debtors who 
have given lands in usufructuary mort- 
gage as security for the loan taken by 
them. 


29. Now the purchaser of the equity 
of redemption acquires a property sub- 
ject to an incumbrance after furnishing 
consideration for the same, In the trans- 
action by virtue of which he becomes 
the purchaser of the equity of redemp- 
tion, he does not receive but gives 
money, and he gives the money: for the 
purpose of acquiring the interest of the 
mortgagor in the mortgaged property. 
He is clearly and undoubtedly not a 
debtor. If any authority is needed for 
this proposition, reference may be made 
to Gajadhar Marwari v. Baidyanath 
Mandal (AIR 1950 Pat 379) in which 
Jamuar, J. speaking for a Bench of this 
Court observed .— 


“They are purchasers of the equity of 
redemption of the mortgagor and thus 
not themselves debtors” (at Page 382 of 
the report.” 


The object of the Act and particularly 
of Section 12 thereof, therefore, does 
not require us to give an extended 
meaning to the expression ‘mortgagor’ 
to include within its ambit the purchaser 
of the equity of redemption who is not 
a debtor whom alone the Act is design- 
ed to benefit. In the majority of cases, 
the purchaser of the equity of redemp- 
tion is a person in affluent circum 
stances, whose condition does not re- 
quire conferment of amy special bene- 
fits. He is not the victim of any un- 
conscionable bargain like the mortgagor 
who has executed usufructuary mortgage 
in respect of the agricultural land, 
majority of whom, according to the 
finding of this Court in Madho Singh’s 
case (supra) are victims of unconsionable 
money lending transaction. More often 
than not, taking advantage of the 
straitened circumstances of the mort- 
gagor and the mortgagor’s inability to 
redeem the mortgage, he has purchased 
the mortgagor’s interest for less than its 
fair price. It may be just and reasonable 
to restrict the right of the usufructuary 
mortgagee to remain in possession of the 
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land for the term of the mortgage and 
till the payment of the mortgage money 
for conferring benefit on the mortgagor, 
the victim of the unconscionable trans- 
action. But it seems neither just nor 
reasonable to restrict the aforesaid legal 
right of the mortgagee for conferring a 
benefit on the purchaser of the equity 
of redemption who equally with the 
mortgagee usually belongs to the 
class of the ‘haves’ and not of the 
‘havenots’ and is not the victim of 
any unconscionable transaction, 


30. The object of the enactment may 
require us to include within the expres- 
sion ‘mortgagor’ his legal representatives, 
as the heirs of the debtors may well be 
regarded as debtors and in need of the 
benefit conferred by Section 12. But 
merely because the natural meaning has 
to be departed from to include the heirs 
and legal representative of the mort- 
gagor, is no reason for extending the 
meaning to include the purchaser of the 
equity of redemption also who does not 
come in the.category of ‘debtor’ the 
class which was intended to be benefit- 
ed by the Act. As observed by Lord 
Wensleydale in the oft quoted passage — 

“The grammatical and ordinary sense 
of: the word is adhered to, unless that 
would lead to some absurdity, or some 
repugnance or inconsistency with the 
rest of the instrument, in which case the 
grammatical and ordinary sense of the 
words may be modified, so as to avoid 


that absurdity and inconsistency, but no 


further” (emphasis supplied) 


Grey v 
Pearson (1857) 6 HL Cas 61, 

31. The aim and object of the enact- 
ment, therefore, does not compel us to 
extend the ordinary meaning of the ex- 
pression ‘mortgagor’ to include the pur- 
chaser of the equity of redemption, nor 
does the context in which the expres- 
sion ‘mortgagor’ occurs, The expression 
occurs in the section which enacts the 
statutory fiction of the full satisfaction 
of all dues in respect of a usufructuary 
mortgage relating to an agricultural land 
and the complete redemption of such a 
mortgage on the expiry of a period of 
7 years from the date of the execution 
of the mortgage bond. In view of the 
non obstante clause 
anything to the contrary contained, in 
any law” etc., there can be no doubt 
that the rule laid down in Sec. 12 over- 
rides where it applies the provisions of 
Section 60 or Section 62 of the T. P, Act, 
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But, I am unable to hold that the law 
relating to the usufructuary mortgage 
contained in Sec, 60 or 62 of the T.P. 
Act is wholly abrogated by Section 12 of 
the Act. The statutory fiction of full 
satisfaction of the dues in respect of the 
mortgage and its complete redemption 
forms part .of a section, the other part 
of which confers a right on the mort- 
gagor to recover possession of the mort- 
gaged land. The statutory fiction of 
satisfaction and redemption is, therefore, 
a part of the scheme under which the 
mortgagor is entitled to recover posses- 
sion of the mortgaged land. In view of 
its context and its collocation, it is, clear 
that the purpose of enacting the statut- 
ory fiction is to enable the mortgagor to 
recover possession of the mortgaged land 
in the circumstances in which the statut- 
ory fiction operates. The satisfaction and 
redemption, therefore, is only for the 
purpose of conferring a special benefit 
on the mortgagor to recover possession 
of the mortgaged: land and not for abro- 
gating altogether the law regarding usu- 
fructuary mortgages contained in Sec- 
tion 60 or 62 of the T., P. Act. Section 12 
does not confer a right of redemption 
on the basis of the statutory fiction of 
satisfaction and redemption even to per- 
sons who are not mortgagors. In Sec, 91 
of the T, P. Act, a security for the. pay- 
ment of the mortgage debt, a lessee of 
the mortgagor, a creditor of the mort- 
gagor who has, in a suit for the admin- 
istration of his estate, obtained a decree 
for sale of the mortgaged property, are 
also entitled to redeem the mortgage. 
These persons are obviously not includ- 
ed within the ambit of the expression 
‘mortgagor’ and, therefore, they are not 
entitled to recover possession of the 
mortgaged land in the manner prescrib- 
ed in Rules. If we bear in mind the ob- 
ject of the enactment which is to grant 
relief to debtors, there seems no war- 
rant for holding that these persons can 
also redeem the mortgage when by vir- 
tue of the statutory fiction, the mort- 
gage is deemed to be redeemed. They 
will be entitled to redeem only in ac- 
cordance with law contained in the T. P, 
Act, 


32. It must be remembered that Sec- 
tion 12 ‘creates a different and, there- 
fore, a new right to redeem and vests 
it in the mortgagors and creates a special . 
remedy for enforcement of their right. 
The new right created can only be en- 
forced by taking recourse to the remedy 
provided by the statute. It is well set- 
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fled that when a right or liability is 
created by statute which gives a special 
remedy for enforcement, the remedy 
provided by the statute only 
must be availed of: N. P. Ponnu 
Swami’s case, (AIR 1952 S5C 64 
at p. 69). As the remedy is avai- 
lable only to the mortgagor, it seems 
reasonable to conclude that the new 
right of redemption has been created 
only for the benefit of those persons who 
can avail of the remedy provided by the 
section. Persons other than the mor- 
tgagor will continue to have the right 
to redeem in accordance with the pro- 
visions of the old law. No anomaly, 


therefore, arises if the expression 
‘mortgagor’ is held not to include the 
purchaser of the equity of redemption 


for the purchaser of the equity of re- 
dermption will continue to be entitled to 
his rights under the old law, There is, 
thus, nothing in Section 12 which in- 
dicates that ‘mortgagor’ includes the 
purchaser of the equity of redemption 
also. 


33. Nor is there anything in the other 
sections of the Act which gives such an 
indication. I have not been referred to 
any such provision nor have I been able 
to discover any such provision. On the 
contrary, it is clear from Section 14 of 
the Act, which occurs in the same Cha- 
pter as Section 12, that purchasers of 
the equity of redemption are not treated 
by the Act on par with the mortgagor 
in all cases. Under Section 13 of the 
Act, in a suit brought by money-len- 
der in respect of a loan, the court has 
the power to reopen the transaction of 
loan, take an account between the par- 
ties, and relieve the debtor of all liability 
in respect of any simple interest in ex- 
cess of twelve per cent in case of secur- 
ed loan and also to direct the money- 
lender to repay to the debtor any 
amount which the money-lender has 
realised from the debtor in excess of 
the amount which he is unable to realise 
under this Act. Under Section 11 of the 
Act, the maximum amount which a 
money-lender may realise from the 
debtor on account of principal and in- 
terest may not exceed double the amount 
advanced by him. Section 14 of the Act 
provides :-—— : 

“I4. Transfer of equity of redemption 
by a mortgagor by sale otherwise than 
in execution of decree. If the equity of 
redemption of mortgagor is transferred 
by sale otherwise than in execution of 
decree and if out of the consideration 
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money for the transfer any amount due 
under the mortgage in respect of in- 
terest for any period preceding the date 
of transfer is left in deposit with the 
transferee for payment to the mortgagee, 
the portion of the amount so left in 
deposit, which is in excess of the amount 
which would have been payable as sim- 
ple interest at the rate of twelve per 
centum per annum for such period, shall 
not, in any suit brought before or after 
the commencement of this Act be taken 
into account for the purpose of Sec. 13 
and, notwithstanding anything to the 
contrary contained in the said section, 
the mortgagee shall, in any such suit, 
be entitled to recover the amount of such 
excess in addition to any amount which 
he may otherwise be entitled to recover: 


Provided, however, that if the amount 
of such excess exceeds the limit provid- 
ed by Section 11 the mortgagee shall not 
recover the amount of such excess and 
the transferee shall refund such excess 
to the mortgagor”, 


It is, thus clear that subject to the pro- 
viso, the mortgagee shall be entitled to 
recover the amount of money left in 
deposit with the purchaser at a private 
sale of the equity of redemption for pay- 
ment of interest to the mortgagee even 
if the amount is in excess of the amount 
which would have been payable by the 
mortgagor as interest as determined 
after reopening the account as provided 
by Section 13. The benefit of Section 13, 
therefore, though available to the mort- 
gagor is denied to the purchaser of 
the equity of redemption. And even if 
the amount exceeds the limit fixed by 
Section 11, though the mortgagee may 
not recover the same in excess of the 
limit, the purchaser of the equity of re- 
demption is not entitled to retain the 
same: the proviso requires him to refund 
the excess to the mortgagor. If for the 
purpose of Section 13, the purchaser of 
the equity of redemption at private sale 
is not treated by the Act at par with 
the mortgagor that is some indication 
that the expression ‘mortgagor’ does not 
include the purchaser of the equity of 
redemption, 


34. Further, the definitions of money 
lender and registered money lender con- 
tained in Section 2 (k) and 2 (n) run 
thus :— 

“2 (k). ‘Money-lender’ means a per- 
son advancing loan and shall include a 
Hindu undivided family and the legal 
representatives and successors-in-interest, 
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whether by inheritance, assignment or 

otherwise of a person who advances a 

loan; i 
Xx XxX XX XX 


(n) ‘Registered monéey-lender’ means 
a person whose registration certificate 
granted under Section 4 still subsists and 
has not been cancelled under Section 33 
and shall include a Hindu undivided 
family and the legal representatives and 
successors-in-interest whether by in- 
heritance, assignment or otherwise of a 
registered money-lender”, 


The fact that the Act has specifically 
provided that money-lender shall 
include his succéssor-in-interest whether 
by inheritance, assignment and otherwise 
of a person who advances the loan, is 
also some indication that the expressions 
‘debtor’ or ‘mortgagor’ occurring in the 
Act do not include their assigns. If the 
intention was to include their assigns, a 
similar inclusive definition of ‘debtor’ 
or ‘mortgagor’ would have been provid- 
ed. I may mention that Section 146 of 
the Civil P. C. specifically lays down 
that proceedings which can be taken by 
or against any person may, Save as 
otherwise provided, be taken by or 
against any person claiming under him, 
The context in which the expression 
‘mortgagor’ occurs in Section 12 of the 
Act and the object of the enactment 
therefore, do not compel the construc- 
tion that the expression ‘mortgagor’ in- 
cludes within its ambit the purchaser of 
the equity of redemption. On the con~ 
trary, they reinforce the natural read- 
ing that it does not, 


35. I am conscious that even in the 
absence of the statutory fiction contained 
in Section 59-A of the T, P. Act, the 
view was expressed in several decisions 
that the expression ‘mortgagor’ in Sec- 
tion 68 of the T. P, Act includes the 
purchaser of the equity of redemption; 
e g in Ramakrishnama v. Vuvvati 
Chengu Aiyar (AIR 1915 Mad 633); Rama- 
nandan Parbat v. Deni Sahi (AIR 1924 
Pat 91) and Janki Saran v. Md. Ismail 
(AIR 1932 Pat 273). Janaki Saran’s case 
(supra) is based on the decisions in Rama- 
Mandan Parbat’s case (supra), Rama- 
krishnama’s case (supra) and the only 
independent reason given is that to limit 
the word ‘mortgagor’ to the actual mort~ 
gagor himself would be placing too 
narrow a construction on Section 68. It 
is not explained why such a construction 
would be too narrow, In Ramanandan 
Parbat’s case (supra) it was assumed 
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that the expression ‘mortgagor’ in- 
cluded the auction purchaser of the 
interest of the mortgagor subsequent to 
the mortgage and no reasons were given 
for that assumption. In Ramakrishnama's 
case, their Lordships of the Madras High 
Court while holding that the purchaser 
of the equity of redemption was respon- 
sible to the mortgagee for the waste 
committed by him enunciated the follow- 
ing principle :— 

PEE a provision in a statute which 
gives a right to and imposes a liability 
on a person must be deemed to confer 
that right and impose that liability on 
the person’s legal representative and if 
it confers the right or imposes the lia- 
bility on that person as the owner of a 
certain property, such mght or liability 
is conferred or imposed on the assignee 
of such ownership right, unless the 
reason of the rule of law cannot clearly 
apply to anybody but the original 
Owner of the property or the original 
obligator”, 


They, thereafter proceeded to hold that 
“there is not only no reason why the 
original mortgagor alone should be made 
liable by reason of the waste and not his 
representative or a purchaser of his right 
who is directly responsible for the wasle 
committed; the reason of the rule ap- 
plies to them also as much as to the 
original mortgagor.” No authority has 
been cited in the judgment for the prin- 
ciple of law enunciated therein, The 
principle seems to be contrary to the 
ratio of the decision of the Allahabad 
High Court in Janki Prasad v. Sukhrani, 
( (1899) ILR 21 All 274) in which Strachey 
C. J., Knox, J., concurrirg, while hold- 
ing that the remedy of applying under 
Section 108 of the Civil P. C. for setting 
aside the ex parte decree against the de- 
fendant was not available to his legal 
representative observed as follows:— 


“In order to make this remedy avail- 
able to the legal representative, some 
general principle of law would be neces- 
sary by which the word defendant 
should be construed as including the 
legal representative of a deceased defen~ 
dant. No authority has been cited to 
us, and we are aware of none which 
establishes any such general principle”. 


However, even assuming that the prin- 
ciple laid down is correct, the decision 
is of no help to the respondents, Their 
Lordships of the Madras High Court held 
that the expression ‘mortgagor’ in S. 68 
included the mortgagee (transferee) also 
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because ‘the reason of the rule’ imposing 
the liability on the mortgagor applied ta 
the purchaser of the equity of redemp- 
tion also as much as to the original 
mortgagor. The ‘reason of the rule’ en- 
acted in Section 12 of the Act being to 
grant relief to a debtor does not apply 
to the purchaser of the equity of redemp- 
tion because the purchaser of the equity 
of redemption is not a debtor, These de- 
cisions, therefore, lend no support to 
the contention that the expression 
‘mortgagor’ in Section 12 includes the 
purchaser of the equity of redemption 
also. I may incidentally point out that 
a contrary view, namely, that the expres- 
sion ‘mortgagor’ in Sec, 68 (b) of the 
T. P. Act does not include the purchaser 
of the equity of redemption was express- 
ed in a Nagpur case, namely, Tretanath 
v. Ajodhaya Prasad (AIR 1930 Nag 
139(2) ). 

36. Our attention has not been drawn 
to any decision on the question whether 
the expression ‘‘mortgagor’ in Section 12 
of the Act includes the purchaser of the 
equity of redemption. But some sup- 
port for the conclusion that it does not 
may be drawn from the decision of the 
Bombay High Court in Manubhai v. Tri- 
kamlal (AIR 1960 Bom 247). In that 
case the purchaser of equity of redemp- 
tion with whom the amount of the 
mortgage money was kept in deposit filed 
an application under Section 4 of the 
Bombay Agricultural Debtors Relief Act 
(26 of 1947) (hereinafter called ‘the 
Bombay <Act.’) and an award was passed 
by the court under the Bombay Act, 
After the appeal from the award was 
dismissed, the heirs of the mortgagee 
moved the Bombay High Court in revi- 
sion and contended that the award was 
null and void because an application 
under the Bombay Act for adjustment of 
the mortgage debt on behalf of the pur- 
chaser of the equity of redemption did 
not lie as he was not a ‘debtor’ within 
the meaning of Section 4 of the Bombay 
Act, Section 4 of the Bombay Act, so 
far as it is relevant, was as follows :— 


“Any debtor.........06. may make an ap- 
plication.........00 to the court for adjust- 
ment of his debt”. 

The definition of ‘debt’ in the Bombay 
Act included a debt secured by a mort- 
gage. The question for consideration 
was whether having regard to the fact 
that he had purchased the equity of re- 
demption and retained a sum of money 


out of the purchase price to be paid 


to the mortgagee in satisfaction of the 
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mortgage debt, the purchaser of the 
equity of redemption was a ‘debtor’ of 
the mortgagee in respect of the afore- 
said mortgage debt and the mortgage 
debt was his debt. It was argued on 
behalf of the mortgagee on the strength 
of Section 59-A of the T. P, Act that 
the purchaser of the equity of redemp- 
tion was the ‘mortgagor’ in respect of 
the mortgage debt and as the mortgagor 
was certainly a debtor in respect of the 
mortgage debt, the purchaser of the 
equity of redemption being a mortgagor 
must also be regarded as a debtor’ and 
the mortgage debt must be regarded as 
‘his debt’ within the meaning of the 
expressions as used in Section 4 of the 
Bombay Act. Negativing that argument, 
Miabhoy, J., who delivered the judg- 
ment of the Bombay High Court in that 
case, held that the loan on the mortgage 
having been taken by the mortgagor, the 
mortgage debt was the debt of the mort- 
gagor and not of the purchaser of the 
equity of redemption and, therefore, no 
application for adjustment under Sec- 
tion 4 of the Bombay Act could be made 
by the purchaser of the equity of re- 
demption as the application was not for 
adjustment of this debt.’ If the expres- 
sions ‘debtor’ and this’ in the Bombay 
Act, which, like the Act, was enacted 
for the relief of the debtor may not be 
given an extended meaning to include 
within their ambit the purchaser of the 
equity of redemption, on a parity of 
reasoning the expression ‘mortgagor’ in 
Section 12 of the Act may not be given 
an extended meaning to include the pur- 
chaser of the equity of redemption. 


37. I, therefore, hold that the expres- 
sion ‘mortgagor’ in Section 12 of the Act 
or Rr. 9 and 10 of the Rules do not in- 
clude the purchaser of the equity of 
redemption and, therefore, the applica- 
tion under Rule 10 by respondent No. 5 
was not maintainable and the learned 
Deputy Collector had no jurisdiction to 
to pass an order at his instance ejecting 
the mortgagee petitioners and restoring 
the respondent no. 5 to possession and, 
therefore, the impugned order is null 
and void, l 


38. As the application succeeds on 
this ground, it is not necessary to con- 
sider the other contentions advanced on 
behalf of the petitioners. 


39. It was assumed in the course of 
agruments before us that the mortgage 
{Annexure 2) was an ‘usufructuary 
mortgage’ within the meaning of expres- 
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sion as used in Section 12 of the Act 
and I have also for the purposes of this 
case assumed that it was an usufructuary 
mortgage. It is, however, open to ques- 
tion whether the aforesaid mortgage is 
an usufructuary mortgage. According 
to Section 58 of the T. P. Act, usufruct- 
uary mortgage and anomalous mortgage 
are two of the Kinds of mortgages re- 
cognised by the Transfer of Property 
Act. The mortgage (Annexure 2) par- 
takes of the nature of the usufruc- 
tuary mortgage because the mort- 
gagee is entitled to remain in possession 
and to appropriate the income from the 
profits in lieu of interest. But it is not 
a usufructuary mortgage pure and sim- 
ple because the mortgagor bound him- 
self personally to pay the mortgage 
money. The mortgage {Annexure 2), 
therefore, is a combination of usufruc- 
tuary mortgage and simple mortgage and 
is thus neither a simple mortgage, nor a 
mortgage by conditional sale, nor an 
usufructuary mortgage, nor an English 
mortgage, nor a mortgage by deposit of 
title deed and, therefore, is an anomalous 
mortgage. A mortgage which is a com- 
bination: of simple mortgage and usufruc- 
tuary mortgage is not an usufructuary 
mortgage within the meaning of expres- 
sion of Section 62 of the T. P, Act; it is 
an anomalous mortgage or at least a 
combination of simple mortgage and usu- 
fructuary mortgage, See the decision in 
Ramrayanimgar v, Maharaja, Venkata- 
giri (AIR 1927 PC 32). It is, therefore, 
manifest that the mortgage in question 
is not strictly speaking a usufructuary 
mortgage as defined in Section 58 of the 
T. P. Act. It may well be argued that 
the expression ‘usufructuary mortgage’ 
in Section 12 of the Act is confined to 
usufructuary mortgage as defned in Sec- 
tion 58 of the Act, that is to say, an 
usufructuary mortgage in the strict legal 
sense of the term and does not include 
a combination of usufructuary mortgage 
and simple mortgage. There is a pre- 
sumption that words used in legislative 
enactment are used “correctly and exact- 
ly and not loosely and inexactly” — per 
Lord Hewart, C. J., in a passage in the 
case of Spillers Limited ( (1931) 2 KB 21) 
quoted with approval in Mayer, Council- 
lors and Burgesses v. Taranaki Electric 
Power Board (AIR 1933 PC 216), In 
view of the conclusion at which I have 
arrived at, however, the matter need 
mot be pursued further, 
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40. I would, accordingly, allow the 
application and by a writ in the nature 
of certiorari quash the order dated 10-7- 
1966, of the Deputy Collector, Land Re- 
forms, copy whereof is Annexure 1 to 
the writ application. In the circum- 
stances of the case, I would make no 
order of costs. 

ORDER 


41. In view of the majority judgment 
this application fails and is accordingly 
dismissed but without any order as to 
costs, 

Petition dismissed, 
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AND LALIT MOHAN SHARMA, J. 

M/s. Bhairo Bux Chiranjilal, Petitioner 
v. Smt. Rukmini Devi Didwania, Oppo- 
site Party. 

Civil Revn. No. 157 of 1978, D/- 26-9- 
1979* 

Bihar Buildings (Lease, Rent & Evic- 
tion) Control Act (3 of 1947), Section 11-A 
— Striking of defence — Deposit for 
rent in court within time — When the 
deposit can be said to have been made 
— (Bihar and Orissa General Clauses 
Act (1 of 1917), Section 12), 


When a person desirous of making a 
deposit files the requisite number of 
chalans after properly filling them, he is 
so doing only after he has collected 


necessary funds and is in a position to 


make immediate deposit, If anybody as- 
serts that such a person did not have the 
money with him and was not in a posi- 
tion to make the deposit, if called upon, 
he will have to prove the same by direct 
evidence or circumstances, In the pre- 
sent case, there is no such suggestion 
on behalf of the opposite party. The in- 
ference, therefore, is that when a de- 
positor files the chalan, he offers the 
money to be received by Court and 
cannot be adversely affected by the fact 
that the Court, due to procedural tech- 
nicalities, is not in a position to receive 
the money immediately. As soon as 
chalans are filed, the depositor must be 
deemed to have deposited the money, 
for, a valid offer is tantamount to pay- 
ment in law. (Para 7) 


°Against Order of M. P, Tiwari, Munsif 
No. 2, Bhagalpur, D/- 7-12-1977, 


BX/BX/A584/80/LGC 
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The last date for depositing the rent 
of a particular month is, according to 
Section 11-A, 15th day of the following 


month, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 159 4 
1974 BB CJ 53 4 


S. C. Ghosh and Krishna Mohan, For 
Petitioner; Bishwanath Agrawal, for Op- 
posite Party. 


LALIT MOHAN SHARMA, J.— The 
defendant, in a pending suit, filed for 
his eviction from a shop in Bhagalpur 
town, has by this application challenged 
the order dated 7-12-1977, passed by the 
court below striking off his defence 
under the provisions of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1947 (hereinafter referred to as ‘the 
Act’). On an application by the plaintiff- 
landiord, the Court passed an Order 
on 15-6-1974, directing the petitioner to 
deposit the arrears of rent and future 
rent in accordance with Section 11-A of 
the Act. The deposits were thereafter 
made, but the plaintiff fled two applica- 
tions in September, 1977, alleging that 
the petitioner had defaulted in making 
several deposits in time and prayed for 
striking off the defence. The petitioner 
denied the allegations and after hearing 
the parties, the court has by the impugn- 
ed order held that the petitioner default- 
ed in depositing in time the rent for the 
months of February and September, 
1976 and April, 1977. The prayer for 
rejecting the written statement was al- 
lowed, 

2. The last date for depositing the rent 
of a particular month is, according to 
the section, 15th day of the following 
month, and the rent for February, 1976, 
should have been deposited by the 15th 
March, 1976, Similarly, the rent for 
September, 1976, should have been de- 
posited by the 15th of October 1976, and 
the rent of April, 1977, by the 15th of 
May, 1977.. -The chalan for deposit of 
the rent for February,. 1976, was filed in 
Court on 12-3-1976, and was’ passed on 
13-3-1976. The Court was closed from 
14th March to 17th. March 1976, and 
the Treasury, where the money had. to 
be deposited, was closed from 14th March 
to 16th March, 1976. The money was 
deposited on the 18th March, 1976. So 
far the deposit of the rent for September, 
1976 was concerned, admittedly the 
Court was closed for. ‘the Annual Vaca- 
tion from 23-9-1976 to 29-10-1976 and it 
reopened on 30-10-1976, when the Chalan 
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was filed by the petitioner in Court. It 
was passed the same day, but in the 
afternoon, and the petitioner was per- 
mitted to deposit the rent in the Trea- 
sury on the next available day, that is, 
1-11-1976, 31st October, being a Sunday. 
The money was accordingly deposited. 
As regards the rent for April 1977, the 
same could not be deposited on the 15th 
May, 1977, which was a Sunday and the 
chalan was filed and passed on 16th May 
1977 and the petitioner was permitted to 
make the deposit on the 17th May, 1977, 
when it was so done, 


3. The trial court has held that the 
periods during which the deposits should 
have been made, are determined by law 
and nobody — not even the Court by 
passing the chalan and permitting the 
deposit — could extend the time. The 
penal consequence flows as a result of 
operation of law and the petitioner must 
be held to be a defaulter, The peti- 
tioner’s written statement has according- 
ly been struck off, 


4. Mr. S. C. Ghosh, appearing for the 
petitioner, contended that the petitioner 
cannot be said to have defaulted within 
the meaning of the Act in making the 
deposits and the court below has no 
jurisdiction ‘to reject his written state- 
ment, He relied upon the: decisions in 
AIR 1974 Pat 159 and 1974 BBCJ 53. He 
alternatively argued that the court 
below, by permitting the petitioner to 
make the deposits by the dates on which 
actual deposits were made, must be 
deemed to have misled the petitioner in 
thinking that there would be no default 
if the deposits were not made earlier, 
Relying upon the principle that a party 
cannot suffer for the mistake of a court, 
it has been urged that in the circum- 
stances of the case, the order striking off 
the defence is illegal, 


5 The language of S. 11-A of the 
Act and the corresponding S, 13 of the 
new Act of 1977 is identical and it is 
enjoined that the tenant-defendant 
should deposit the rent within the 
period indicated therein. The money has 
not to be paid to the plaintiff landlord, 
Only after a deposit is made, a court 
may permit withdrawal of the same by 
the plaintiff, but it has discretion to re- 
fuse it, in appropriate cases, What is 
material, therefore, is the deposit of the 
rent in court or with its agent, The 
question is as to when this deposit can 
be said to have been made in the present 
case, j 
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6. It has been found inconvenient and 
unpractical and in many cases fraught 
with danger for the Court to deal with 
the liquid cash in transactions with the 
litigants and, accordingly, it has been 
provided in Rule 609 of the Civil Court 
Rules framed by the Patna High Court 
that Judges should generally as far as 
possible, in their transactions with public, 
avoid direct receipt of deposits includ- 
ing the rent deposits. The procedure 
dealing with such deposits is mention- 
ed in Rules 611 to 614. The person 
desirous of making a deposit has to fill 
‘up chalans in quadruplicate and present 
them to a designated officer of the Court, 
who has to ascertain the correct amount 
in this regard and after making correc- 
tions in the chalans, if necessary, should 
lay them before the Judge for his signa- 
ture. After they are signed, three copies 
of the chalans have to be returned to 
the party for deposit of the money into 
the Treasury. One copy is preserved 
by the Accountant of the Court. R. 614 
expréssly directs that these steps should 
not be taken until the depositor is 
actually ready to pay the money. The 
‘day’ is taken to close at 2 P., M. in ac- 
cordance with Rule 604 (iv), so that ac- 
counts may be made up well before the 
Court hours are over, If the chalans 
are passed and handed over to the depo- 
sitor during the early hours, money can 
be actually ` deposited in the Treasury 
the same day. If they are passed late, 
the deposit has to be made on the follow- 
ing working day of the Treasury. The 
Court has to indicate in the chalans aec- 
cordingly. 


7. It will be presumed that when a 
person desirous of making a deposit files 
-{the requisite number of chalans after 
properly filling them, he is so doing only 
after he has collected necessary funds 
and is in a position to make immediate 
deposit. If anybody asserts that such a 
person did not have the money with him 
and was not in a position to make the 
‘deposit, if called upon, he will have to 
prove the same by direct evidence or 
circumstances. I may point out at this 
stage that in the present case, there is 
no such suggestion on behalf of the 
opposite party. The inference, therefore, 
is that when a depositor files the chalan, 
he offers the money to be received by 
Court and cannot be adversely affected 
by the fact that the Court, due to pro- 
cedural technicalities, is not in a pösi- 
tion to receive the money immediately. 
{ am of the view that as soon as chalans 
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are filed, the depositor must be deemed 
to have deposited the money, for, a 
valid offer is tantamount to payment in 
law. 


8. Coming to the facts of the present 
case, [ will first consider the question 
whether the petitioner had defaulted in 
depositing the rents for the months of 
September, 1976 and April, 1977. The 
Court was closed till 29th October, 1976 
for its annual vacation and on 30th Oc- 
tober, 1976, the petitioner duly filed the 
chalans in Court. By virtue of the pro- 
vision of Sec. 12 of the Bihar and Orissa 
General Clauses Act, 1917, the relevant 
portion whereof is quoted below, it must 
be held that the petitioner was in time 
when he approached the Court on 30- 
10-1976 for passing the chalans, 


“12, Computation of time — Where, by 
any Bihar and Orissa Act or Bihar Act, 
any act or proceeding is directed or al- 
lowed to be done or taken in any Court 
or office on a certain day or within a. 
prescribed period, then, if the Court or 
Office is closed on that day or the last 
day of the prescribed period, the act or 
proceeding shall be considered as done 
or taken in due time if it is done or 
taken, on the next day afterwards on 
which the Court or office is open.” 


9. The copy of the chalan retained in 
Court, which is on the records of the 
case, indicates that the chalan was pass- 
ed late in the day and the petitioner, 
for that reason, was permitted to make 
the deposit in the Treasury on the next 
working day, that is, 1-11-1976, October 
31 being a Sunday. As’ has been men- 
tioned above, it has not been suggested 
that the petitioner did not have ready 
money on 30-10-1976 and had filed the 
chalans in Court merely for gaining 
time. In fact, money was deposited as 
directed, I, therefore, hold that in law 
the petitioner must be deemed to have 
made the deposit on 30-10-1976. Similar- 
ly, the chalans for the deposit of rent 
for April, 1977 were filed in Court on 
16-5-1977, May 15, being:a Sunday and, 
as directed the money was deposited in 
the Treasury on 17-5-1977. The peti- 
tioner, therefore, cannot be held to be 
a defaulter in regard to this deposit 
also. The finding of the court below to 
the contrary is accordingly set aside. 


' 10. So far as the rent for the month 
of February, 1976 is concerned, it could 
have been deposited by the 15th March, 
1976 as permitted by the Act itself. The 
Court was closed from 14th to 17th Mar. 
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and by force of Section 12 of the Bihar 
and Orissa General Clauses Act, the last 
date was extended to the 18th March 
when the money was actually deposited, 
On behalf of the opposite party, Mr, 
Agrawal contended that as the Treasury 
was open on 17-3-1976, the petitioner 
ought to have deposited the money on 
that date. True it is that the petitioner 
having got his chalans passed by the 
Court on 13-3-1976 could have made the 
deposit in the Treasury on 17-3-1976, 
but the question is as to what was the 
last date available to him in law for 
making the deposit. It is not disputed 
that the rent has to be offered to the 
Court and it is actually deposited in the 
Treasury under the Court’s direction for 
its administrative convenience and since 
the Court was closed on the 17th, the 
period must be held to have been ex- 
tended to the 18th, 


Besides, it must be held that in the 
eye of law, the rent was deposited on 
the 13th March, 1976, when the same 
was tendered before the Court along 
with the chalans. I, may repeat that the 
deposit in the Treasury was made as 
directed by the Court and it is not sug- 
gested that the petitioner had no money 
with him on 13-3-1976. 


11. For the reasons mentioned above, 
Į am of the opinion that the petitioner 
did not default in making the deposits 
of the rent for February, 1976, Septem- 
ber, 1976 and April, 1977 and his writ- 
ten statement, therefore, could not be 
lawfully rejected. The court below has 
struck off the defence without jurisdic- 
tion and the impugned order has to be 
set aside. 


12. The civil revision application is 
accordingly allowed, but in the circum- 
stances, without costs. 

K. B, N. SINGH, C. J.:— I agree. 

Revision allowed, 
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Bihar Panchayat Election Rules (1959), 
Rr. 77, 72 — Election petition -— Filing 


of — Delay — Election Tribunal not 
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Ramnandan Rai v, District Judge, Sitamarhi 
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competent to condone — S. 5 of Limita- 
tion Act not attracted — Presiding Of- 
cer of Election Tribunal on leave on last 
day of filing petition — No excuse for 
delay — Word “holiday” occurring im 
R. 72 (3) Meaning of, (Limitation 
Act (1963), Ss. 5, 29 (2); Representation 
of the People Act (1951), Sections 81, 86; 
Words and Phrases — Holiday}, 


Under the Bihar Panchayat Election 
Rules an election petition is to be filed 
within the prescribed period of 30 days. 
Where on the last day of limitation the 
Presiding Officer of the Election Tribunal 
was on leave, held, it would be no ex- 
cuse to file the election petition late, Iz 
should have been presented in the office 
of the Tribunal. The days on which the 
Presiding Officer of the Election Tribunal 
was on leave could not be treated as 
holidays within the meaning of Rule 72 
(3), when the office of the Tribunal was 
not closed. (Para 4} 


When an election petition is filed be- 
yond time, it has to be. dismissed in 
limine and the Election Tribunal has no 
power to condone the delay. Section 5 
or other sections of the Limitation Act 
are not attracted. Rules 72 (2) and 77 of 
the Election Rules are very similar to 
the provisions of Sections 81 and 86 (1) 
of the Representation of the People Act, 
Sections 81 and 86 have to be construed 
strictly because they have to deal with 
a special law dealing with election, con- 
taining the command of the Legislature 
and therefore, the Election Rules, which 
are statutory in nature, have also to be 
similarly construed so that disputes con~ 
cerning Gram Panchayat elections are 
decided as early as possible, If a person 


challenging an election has not ap- 
proached the Tribunal within the time: 


prescribed, he should not be allowed to 


take recourse to Section 5 of the Limi-: 
tation Act. AIR 1974 SC 480, Followed. : 


(Para 8): 


The proviso to Rule 77 of the Election’ 
Rules requires the Tribunal to give an 
opportunity to the election petitioner of. 
being heard before dismissal of the elec- 


tion petition, The Proviso, however, does: 
not vest the Tribunal with power to con-: 


done the delay under Section 5 of the 
Limitation Act, (Para 9) 
Cases Referred : Chronological Paras: 


AIR 1974 SC 480 6 7 


K. N. Choubey, for Petitioner: Chha- 


trapati Kumar Sinha, Govt. Pleader and. 


Anjani. Kumar Sinha, for Respondents, 
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ORDER:— This writ application arises 
out of an election petition which was 
filed by respondents Nos, 4 and 5 chal- 
lenging the election of the petitioner as 
the Mukhiya of Chak Rajopatti Gram 
Panchayat. 


2. The petitioner was declared elect- 
ed as the Mukhiya of the aforesaid 
Gram Panchayat on 1-6-1978. Respon- 
dents Nos. 4 and 5 filed the election 
petition in question on 1-7-1978 before 
the Panchayat Officer as on that day the 
Presiding Officer of the Tribunal consti- 
tuted for deciding such election disputes 
was on leave, On 3-7-1978 that election 
petition was presented before the Elec- 
tion Tribunal, respondent No. 2 (here- 
inafter referred to as the Tribunal), It 
is not in dispute that the period of 
thirty days prescribed under Rule 72 of 
the Bihar Panchayat Election Rules, 
1959 (hereinafter referred to as the 
‘Election Rules’) expired on 1-7-1978. As 
on that date the election petition was 
not filed before the Tribunal, the Tribu- 
nal, by its order dated 5-8-1978, dismiss~ 
ed the said election petition as time 
barred. Respondents Nos, 4 and 5 being 
aggrieved by the aforesaid order filed an 
appeal before the District Judge, Sita- 
marhi, who was the appellate authority, 
against the decision of the Tribunal as 
provided by Rule 70 of the Election 
Rules, Learned District Judge after hear- 
ing the parties came to the conclusion 
that the election petition in question 
should not have been dismissed because 
on the last day of the limitation pre- 
scribed for filing such petition the Pre- 
siding Officer of the Tribunal was on 
leave, and, as such, respondents Nos. 4 
and 5 had no option but to present that 
election petition on 3-7-1978, In his view, 
the delay, if any, will be deemed to have 
been condoned under Sec, 5 read with 
Section 14 of the Limitation Act, 1963 
(hereinafter referred to as the ‘Limita- 
tion Act’). Copies of the orders passed 
by the Tribunal and the learned District 
Judge have been annexed to the writ 
application and marked as Annexures 1 
and 2, respectively. On behalf of the 
petitioner the legality of the order ‘pass- 
ed by the District Judge has been ques- 
tioned before this Court, 

3. Learned counsel appearing on be- 
half of the petitioner submitted that un- 
der the provision of the Election Rules 
there is no power in Tribunal to con- 
done the delay in filing the election 
petition, and once an election petition is 
not filed within the period prescribed by 
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Rule 72 (2), the Tribunal has no option 
but to dismiss such election petition in 
limine. The relevant portions of Rule 72 
of the Election Rules are as follows :— 


"72 (2) — An election petition against 
a returned candidate shall be presented 
to the Election Tribunal within thirty 
days from the date of the declaration of 
the result of the election. Every election 
petition shall be tried as expeditiously as 
possible.” 

"72 (3) When the period prescribed 

by sub-rule (2) for the presentation of 
an election petition expires on a day 
which is a public holiday within the 
meaning of Section 25 of the Negotiable 
Instruments Act, 1881, or has been noti- 
fied by the State Government to be ob- 
served as a holiday in Government 
offices or courts, the petition shall be 
considered as having been presented on 
the next succeeding day which is neither 
such public holiday nor a day so noti- 
fied,” 
On a plain reading of the 
said rule, an election petition has 
to be presented to the Tribunal 
within thirty days of the date of the 
declaration of the result of the election. 
However, if the period prescribed for 
presentation expires on a day which is 
a public holiday or has been notified as 
@ holiday by the Government concerned, 
such petition can be presented on the 
next succeeding day to such holiday. 
Rule 77 of the Election Rules is as fol- 
lows w- | 


"77. If there is any failure to comply 
with the provisions of sub-rules (2) and 
(3) of Rule 72, Rule 73, sub-rule (1) and 
clause (a) of sub-rule (2) of Rule 75, the 
Election Tribunal shall summarily dis- 
miss the election petition.. 


Provided that the petition shall not be 
dismissed without giving the petitioner 
an opportunity of being heard.” 

In view of this rule whenever there is 
any failure to comply. with the provi- 
sion of sub-rules (2) and (3) of R. 72, 
the Election Tribunal has to summarily 
dismiss the election petition. In the facts 
and cireumstances of the present case 
two questions arise for consideration. 
Firstly, whether this case is covered by 
Rule 72 (3) as the Presiding Officer of 
the Tribunal was on leave on 1-7-1978 
and 2-7-1978 was a holiday. Secondly, 
if the answer of the first question is in 
negative, then whether the Tribunal 
could have condoned the delay in filing 
the election petition under Section 5 of 


afore- 
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the Limitation Act saying that in the 
facts and circumstances of the case. suffi- 
cient cause has been shown for not fil- 
ing the election petition on 1-7-1978, 


4. Admittedly 1-7-1978 was not a 
holiday as contemplated by Rule 72 (3). 
According to the facts stated in the 
orders of the learned District Judge as 
well as the Tribunal it appears that the 
Presiding Officer of the Tribunal was on 
leave on 1-7-1978. In my view that will 
not bring the case under sub-rule (3) of 
Rule 72. The election petition could have 
been filed in the office of the Tribunal. 
There is no finding in the order of the 
learned District Judge that even the 
office of the Tribunal was closed on that 
day for one reason or the other, In such 
a situation, it has to be held that the 
election petition could have been filed 
on 1-7-1978, in the office of the Tribunal. 
That having not been done, when it was 
filed on 3-7-1978, it was beyond time. 
This leads to the next question as to 
whether that delay could have been 
eondoned under Section 5 of the Limita- 
tion Act. If the Tribunal has power to 
condone the delay in filing an election 
petition under Section 5 of the Limita- 
tion Act then only it has to consider as 
to whether sufficient cause has been 
shown or not for exercise of such power. 
According to the learned counsel ap- 
pearing for the petitioner, under the 
provisions of the Election Rules the 
Tribunal has no such power and Sec, 5 
of the Limitation Act is not applicable. 


5. Section 5 of the Limitation Act is 
much different than what it was in the 
old Act of 1908. It speaks of ‘any appli- 
cation’ which may be admitted after the 
prescribed period if the applicant satis- 
fies the court that he had sufficient 
cause for not making the application 
within such period, Section 29 (2) of the 
Limitation Act is as follows :-— 


“Vhere any special or local law pre- 
scribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed by the Schedule, 
the provisions of Section 3 shall apply 
as if such period were the period pre- 
scribed, by the Schedule and for the 
‘purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by amy special or local 
law; the provisions contained in Secs, 4 
to 24 (inclusive) shall apply in so far as, 
‘and to the extent to which, they are not 
expressly excluded by- such special or 
‘local law.” 
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In view of this sub-section if any special 
or local law prescribes any special 
period of limitation, even in such cases 
the provisions contained in Ss. 4 to 24 of 
the Limitation Act shall apply unless 
expressly excluded by such special or 
local law. In view of this provision, un- 
less the application of Secs. 4 to 24 of 
the Limitation Act are excluded, those 
provisions become applicable. -On the 
basis of this Section 29 (2) it can be 
argued that unless the Election Rules 
specifically exclude the applicability of 
Section 5, Section 5 shall be applicable 
vesting power in the Tribunal to con- 
done the delay in filing an election peti- 
tion on being satisfied about the suffici- 
ency of the cause, 


6. A similar question had arisen in 
connection with an election petition filed 
under the Representation of the People 
Act, 1951 (hereinafter referred to as the 
‘Representation Act’) in the case of 
Hukumdev Narain Yadav v. Lalit Narain 
Mishra (AIR 1974 SC 480). There an 
election petition challenging the election 
of the successful candidate was present- 
ed before this Court after the expiry of 
the period of limitation, under more or 
Iess similar circumstances, the limitation 
expiring on Saturday when this Court 
was closed although the offices were 
functioning. The election petitioner of 
that case being under an impression that 
it has to be filed before the Election 
Judge, filed it on the next Monday, The 
learned Judge dismissed the election 
petition saying that it was barred by 
limitation, It was further held that Sec- 
tion 5 of the Limitation Act is not appli- 
cable, and, as such, there was no power 
to condone the delay. On appeal to the 
Supreme Court it was urged that Sec- 
tion 5 of the Limitation Act having not 
been expressly excluded by the Repre- 
sentation Act it should have been held 
that Section § of the Limitation Act was 
applicable and the delay should have 
been condoned taking into consideration 
the facts and circumstances of the case. 
The Supreme Court, after referring to 
Ss. 81 and 86 of the Representation Act, 
held as follows :— 


“For all these reasons we have come 
to the conclusion that the provisions of 
Section 5 of the Limitation Act do not 
govern the filing of election petitions or 
their trial and, in this view, it is un- 


necessary to consider whether there are 


any merits in the application 


for con- 
donation of delay.” 
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` 7. The relevant portion of Section 81 
of the Representation Act is as fol- 
lows:— . : 
“(1) An election petition calling in 
question any election may be presented 
on one or more of the grounds specified 
in sub-section (1) of Sec. 100 and Sec- 
tion 101 to the High Court by: any can- 
didate at such election or any elector 
within forty-five days from, but not 
earlier than, the date of election of the 
returned candidate, or if there are more 
than one returned candidate at the elec- 
tion and the dates of their election are 
different, the later of those two dates.” 
Sub-section (1) of Section 86, which 1s 
relevant in that context, is as follows:— 


“The High Court shall dismiss an elec- 
tion petition which does not comply with 
the provisions of Section 81 or Sec. 82 
or Section 117.” 


Section 81 prescribes the period of limix 
tation and sub-section (1) of Section 86 
provides that the High Court shall dis- 
miss an election petition which does not 
comply with the provisions of Sec, 81. 
It may be stated that even under the 
‘Representation Act there is no express 
.provision excluding the application of 
the Limitation Act, as contemplated by 
sub-section (2) of Section 29 of the Limi- 
tation Act, but it was observed by the 
Supreme Court in the case of Hukumdev 
Narain Yadav (AIR 1974 SC 480) 
fsupra) :— 

“In our view, even in a case where 

the special law does not exclude the pro- 
visions of Secs, 4 to 24 of the Limita- 
tion Act by an express reference, it 
would nonetheless be open to the Court 
to examine whether and to what extent 
the nature of the subject-matter and 
scheme of the special law exclude their 
operation.” 
It was pointed out that in view of the 
language of sub-section (1) of Sec, 86, 
which is a peremptory command of the 
Legislature that the High Court shali 
dismiss an election petition which does 
not comply with the provisions of Sec- 
tion 81, or Section 82 or Section 117, an 
election petition, which has been filed 
beyond time, has to be dismissed in lj- 
mine and S, 5 or other sections of the 
Limitation Act are not attracted, 


8. Rules 72 (2) and 77 of the’ Elec- 
tion Rules are very similar to the pro~ 
‘visions of Section 8] and Section 86 (1) 
of the Representation Act. Representa- 
tion of the People Act as well as the 
Election Rules both deal with the con~ 
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duct of election and disposal of the elec- 
tion disputes, the only difference being 
that one deals with the election concern- 
ing Assemblies and Parliament and the 
other with the Gram Panchayats. In my 
view, if Sections 81 and 86 have to be 
construed strictly because they have tol 
deal with a special law dealing with) 
election, containing the command of the. 
Legislature, the Election Rules, which! 
are statutory in nature, have also to beij 
similarly construed so that disputes con- 
cerning Gram Panchayat elections are 
decided as early as possible, if a person 
challenging an election has not ap- 
proached the Tribunal within the time 
prescribed, he should not be allowed to 
take recourse to S., 5 of the Limitation 
Act, It is well known that persons 
are elected to such offices for a fixed 
term, and, as such, their elections, if at 
all challenged, should be challenged 
within the prescribed period. I am quite 
conscious that in some cases a person 
challenging such election may not be 
able to present the election petition on 
the last day of the period prescribed due 
to some circumstances beyond his con- 
trol, but that will not be a “justifica- 
tion” for holding that he is entitled to 
avail the provisions of Section 5 of the 
Limitation Act. 


9$. Learned Government Pleader urg- 
ed that the proviso to Rule 77 of the 
Election Rules which requires the Tri- 
bunal to give an opportunity to the 
election petitioner of being heard before 
dismissal of the election petition indi- 
cates that the Tribunal has power to 
condone the delay under Sec. 5 of the 
Limitation Act. In my view, this conten- 
tion is without any substance. That pro- 
viso only. requires opportunity to be 
given to the petitioner so that he may 
show to the Tribunal that there has 
been no non-compliance of sub-rules (2) 
and (3) of Rule 72 or other rules men- 
tioned. in Rule 77, On the basis of this 
proviso, it cannot be held that it vests; 
power in the Tribunal to condone any of! 
the contravention mentioned therein. 


18. In the result, the writ application 
is allowed, the order passed by the 
learned District Judge (Annexure 2) is 
quashed and the order of the Tribunal 
(Annexure 1) dismissing the_ election 
petition as time barred is restored, In 
the circumstances of the case, there will 
be no order as to costs. 


Petition allowed, 
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HARI LAL AGRAWAL AND 
CHAUDHARY SIA SARAN SINHA, JJ. 

Smt, Lalmuni Devi and others, Appel- 
lants v. Shiv Shanker Tiwary and others, 
Respondents, 

A. F, O. O. No. 26 of 1980, D/- 27-2- 
1980.* 

(A) Civil P. C. (1908), Sec. 47 — Ex- 
pression “such step” — Meaning of — 
Does not empower . Executing Court to 
take additional evidence — It can how- 
ever appoint Commissioner to ascertain 
identity of property in terms of decree. 

(Para 4) 


(B) Civil P. C. (1908), O. 23, R. 3 (as 
stood prior to 1976) — Compromise 
decree including matters not forming 
subject-matter of suit — Decree regis- 
tered — It is executable, 


A compromise can be effected in a suit 
tin respect of the whole or in part of 
the subject-matter of the suit” only as 
envisaged in Order 23, Rule 3 as it 
stood prior to ifs amendment in the year 
1976, However, where a compromise in- 
cluded matters extraneous to the suit it 
was not altogether unlawful and the 
decree was still executable with respect 
to the matters that related to the suit. 
In order to make the compromise en- 
forceable the requirement of Section 17 
(2) (vi) of the Registration Act was to 
be complied with. Under Rule 3 of 
Order 23 as amended in 1976, the court 
can clearly pass a decree in terms of 
the agreement even though it includes 
matters not forming the subject matter 
of the suit provided that such extra- 
neous matters related to the parties to 
the suit. Case law discussed. - (Para 6) 


(C) Civil P. C. (1908), S. 47, O. 23, 


R. 3 — Compromise decree finally allot- 
ing specific properties to parties — Ex- 
€ecutable by itself — No necessity to 
draw final decree. . AIR 1945 Pat 482, 
Foll, {Para 7) 
Cases Referred : Chronological Paras 
AIR 1962 SC 903 6 
AIR 1953 Pat 178 g 6 
AIR 1951 Pat 299 l 6 
AIR 1945 Pat 482 : 7 

Kailash Roy and Guru Sharan 
Sharma, for Appellants; Lakshman 


Saran Sinha, Birendra Singh, Vijoy- 


*Apainst order of S. N. Gupta, Sub, J. 
No, 1, Chapra, D/- 5-10-1978, 


EX/FX/C602/80/DVT 
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eshwar Narain Sinha and Parmanand 
Roy, for Respondents. 


HARI LAL AGRAWAL, J.:— This is 
an appeal under Section 47 of the Civil 
P. C, by the decree holders and arises 
out of an order passed on an objection 
petition filed by the judgment-debtors- 
respondents. first party, in the execution 
court, objecting to the delivery of pos- 
session of a house in pursuance of a 
compromise decree between the parties. 


2. It appears from the facts stated in 
the compromise decree that the decree- 
holder Bhagwat Prasad Tiwary, ancestor 
of the appellants, and Saryug Tiwary, 
respondent second party, besides being 
members of a joint family which pos- 
sessed various landed properties at va- 
rious places, were also carrying on cer- 
tain business in partnership. It further 
appears that some dispute having arisen 
between the parties, Saryug Tiwary in- 
stituted a suit in the year 1964 on the 
original side of the Calcutta High Court 
for various declarations and dissolution 
of some business, In that suit a compro- 
mise decree was passed on 29-2-1968, In 
accordance with the said compromise, 
properties mentioned in Part II in Sche- 
dule A were allotted to Bhagwat Tiwary 
and those mentioned in Part I of the 
said schedule to Saryug Tiwary. Some 
properties, however, were left joint. The 
two houses, one situated in the town of 
Calcutta and the other in the village 
home of the parties at Manpura in the 
district of Saran, were incorporated in 
the said compromise decree, Whereas 
the Calcutta house was allotted to the 
branch of Saryug Tiwary being describ- 
ed in Item No. 71, the ancestral house 
in village Manpura was allotted to the 
branch of Bhagwat Tiwary. It was de- 
scribed in Item No. 46 of the relevant 
schedule as follows :— 


“A pucca brick built house at village 
Manpura P. S. Ravelganj, District Chap- 
ra (Saran)” 


It is not disputed that this house pro- 
perty was not originally included in the 
suit but formed part of the compromise 
by consent of the parties. The decree, 
however, was registered. The respon- 
dents first party who are none else than 
the sons and wife of Saryug Tiwary, be- 
sides being parties to the suit were also 
parties to the compromise having signed 


the compromise on their own behalf, 


but it was stated that they were mere- 
ly benamidars and had no interest in the 
properties, After the. compromise decree 
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was duly registered; the decree-holders 
got it transmitted to Chapra for effect- 
ing delivery of possession of the afore- 
said item No. 46, namely, the ancestral 
house which lay within the territorial 
jurisdiction of the court below. The 
decree was accordingly transferred and 
Execution Case No, 14 of 1978 was re- 
gistered in the Court of the First Sub- 
ordinate Judge at Chapra. The respon- 
dents first party in their objection peti- 
tion raised the following objections: (1) 
The property as mentioned in the decree 
was vague and unidentifiable, (2) it was 
not the subject matter of the suit, (3) 
the Calcutta High Court had directed for 
execution of the decree only against 
Saryug Prasad Tiwary (defendant No, 1) 
and not against his heirs and (4) the 
compromise decree was only declaratory 
in nature and no delivery of possession 
could be effected under such decree. 


A rejoinder was filed on behalf of the 
appellants controverting the pleas of the 
objectors, The executing court, however, 
allowed the objection petition and re- 
corded the following findings: (1) The 
decree was vague as the property in 
question was not identifiable and (2) in 
view of the direction of the Calcutta 
High Court the decree could not be ex- 
ecuted against the respondents first 
party. The other objections that the pro- 
perty having not formed part of the suit, 
could not be included in the decree and 
the nature of the decree was merely de~ 
claratory and unexecutable were reject- 
ed. These points were, however, also 
strongly pressed by Mr, Lakshman Saran 
Sinha, appearing for respondents first 
party before us, 


3., I will first consider the argument 
regarding the vagueness of the decree. 
Mr. Kailash Roy, learned counsel ap- 
pearing for the appellants, invited our 
attention to the statements made in the 
objection petition filed by the respon- 
dents first party. In para 11 of the ob- 
jection petition it is stated that in vil- 
lage Manpura, the ancestral village 
home of the parties, over plot No, 1133 
two houses were situate, one being to- 
wards the north and the other towards 
the south, but their area was not iden- 
tified. They also delineated the twa 
houses aforesaid in a sketch map ap- 
pended to their objection petition. Mr. 
Kailash Roy contended that one of the 
aforesaid houses was pucca and the 
other was kacha and in this view of the 
matter, when item No. 46 described the 
property that what was allotted to the 
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decreé-holder was “a pucca brick built 
house”, the property became obviously 
identifiable and absence of other parti- 
culars with reference to its plot num- 
ber and boundary etc. did not matter 
as the description in para 19 of the com- 
promise petition and in serial No. 46 of 
the schedule referring the house as 
pucea brick -built house, was sufficient 
for identifying the same. Learned coun- 
sel indicated his willingness and readi- 
ness for appointment of a pleader com- 
missioner if it was thought so necessary 
by the executing court to find out the 
physical features of both the houses so 
as to examine as to whether the above 
description, namely, “pucca brick built 
house” was by itself sufficient to exclude 
the other house unmistakably. He also 
contended that the description of the 
house allotted to Saryug Tiwary in 
serial No, 71 of his schedule was also 
described in brief as “premises No. 6, 
Mot Lane, Calcutta-13”, 


4, Mr, Lakshman Saran Sinha, ap- 
pearing for the objectors, on the other 
hand, contended that the executing court 
had no jurisdiction to take additional 
evidence to find out the properties in 
suit. I do not find any force in this con- 
tention of Mr. Sinha inasmuch as the ex- 
ecuting court is certainly entitled in law 
to take such steps to effect delivery of 
possession in terms of the decree under 
execution, “Such steps’ would not 
amount to taking any additional evidence’ 
in the matter but would amount simply 
to ascertain and fix up the identity of 
the property in terms of the decree it~’ 
self. 


5.. Now I proceed to consider the 
other objection, namely, that the decree 
was unexecutable against the respon- 
dents first party in view of the direc- 
tions of the Calcutta High Court — an 
objection which has been upheld by the 
executing court. In my view, this objec- 
tion of the objectors also is devoid of 
any substance, The executing court has 
referred to the compromise petition 
where a statement had been made that 
respondents first party had no right in 
the properties in question. In the exe- 
cution application in the column “against 
whom to be executed” no doubt the 
decree-holders described respondents ist 
party also as the parties concerned. It 
has already been said that they were 
also parties to the compromise decree. 
Saryug Tiwary was also named in this 
column of the execution application, The 
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respondents first party having already 
taken a position in the decree court that 
they were benamidars or for that mat~ 
ter had no right to the properties in 
question, on their own stand,.they had 
hardly any right to file an objection to 
the delivery of possession of the house 
in question under Section 47 of the Civil 
P. C. Objection, if any, could be filed 
only by Saryug Tiwary. At one time 
I had thought that in view of the fact 
that Saryug ‘Tiwary had kept back, 
I should not proceed to consider 
the other objections on merits, dub 
having found that Saryug Tiwary 
was also impleaded as an oppo- 
site party to the miscellaneous case 
which was registered by the executing 
court on the objection petition, and he 
being also a party in this Court in order 
to cut short the litigation, in my view 
it would be desirable to dispose of the 
other questions also which have been 
pressed on behalf of the respondents 
first party Mr. Lakshman Saran 
Sinha for our consideration, as already 
indicated above, 


6. I would first take up the objection 
that the house in question was not the 
subject matter of the suit and, therefore, 
the decree was not executable. It cannot 
be disputed as a proposition of law that 
a compromise can be effected in a suit 
‘in respect of the whole or in part of 
the subject matter of the suit” only as 
envisaged in Rule 3 of Order 23 of the 
Code as it stood prior to its amendment 
in the year 1976. However, where a 
compromise included matters extraneous 
to the suit it was not altegether unlaw- 
ful and the decree was still executable 
with respect to the matters that related 
to the suit (see Munshi Ram v, Banwari 
Lal AIR 1962 SC 903), In order to make 
the compromise enforceable the require- 
ment of Section 17 (2) (vi) of the Reg- 
istration Act ‘was to be complied with, 
According to this provision, the decrees 
or orders expressed to be made on a 
compromise and comprising immoveable 
property otherwise than that which is 
the subject matter of the suit or proceed- 
ing have to be registered if such decrees 
or orders come within the purview of 
Section 17 (1) of the Registration Act, 
In the case of Ramjanam v. Bindeshwari 
Bai (AIR 1951 Pat 299) which was refer- 
red with approval in the case of Jagdish 
Chandra Sinha v. Kameshwar Singh 
(AIR, 1953 Pat eh it’ was. held as ae 
lows : 
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“The question whether a particular 
term of: a compromise relates to the 
subject matter of the suit has to be 
answered on the frame of the suit, the | 
reliefs claimed and the matter which 
arose for decision in the case on tne 
pleadings of the parties, The term is 
comprehensive enough and if the com- 
promise relates to all those matters 
which fell to be decided in the case, it 
could not be said that any part of the 
compromise was beyond the subject 
matter of the suit. There is a large body 
of authority to show that where a com- 
promise relating to matters outside the 
scope of the suit is a part of the con- 
sideration for the agreement as to mat- 
ters in suit, the entire compromise as 
an integral whole must be recorded and 
decreed as relating to the suit whether 
they otherwise relate to the suit or‘not.” 
Considering the question Sarjoo Prosad, 
J., who delivered the Judgment for the 
Bench in J agdish Chandra Sinha’s case 
(supra), with reference to a large num- 
ber ‘of authorities said that the test in 
such a case was whether the matters in 
the compromise were so mixed up that 
it was impossible to. separate the part 
which exclusively related to the suit 
and another part which did not relate 
to the same. If it was found that the 
two parts were severable, then the ope- 
rative part of the decree would have to 
be confined to the matters which relate 
to the suit on the terms of Rule 3 itself, 
If, on the other hand, they could not be 
severed from each other, they stood or 
failed together, in that case the whole 
compromise would constitute the opera- 
tive part of the decree and would be 
liable to be dealt with in execution, The 
recording of the compromise would be 
legal and the question as to what extent 
the executing court would have juris- 
diction to deal with the terms of the 
compromise decree, would fall for con- 
sideration in that court, Reading the 
compromise decree in question as a 
whole it is not possible to hold that al- 
lotment of the ancestral house to the 
decree-holder and the Calcutta house to 
the judgment-debtor was not the consi- 
deration for the agreement between the 
parties to the suit. The compromise, 
therefore, having been found by the 
decree court to be lawful and incorpo- 
rated in the decree of the court, after 
its due registration the decree against 
the property becomes executable and tha 
executing court could not refuse to ex- 


ecute the decree in such a case, There. 
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is sufficient support for this view from 
the case of Jagdish Chandra Sinha 
(supra). Although there seems to be a 
conflict of decisions amongst the various 
High Courts on this point, the amend- 
ment of 1976 makes the position all the 
more clear and comprehensive. In R. 3 
for the expression “in respect of whole 
or any part of the subject matter of the 
suit” it has been provided “so far as it 
relates to the parties to the suit whether 
or not the subject matter of the agree- 
ment, compromise or satisfaction is the 
same as the subject matter of the suit’. 
Under the present rule, therefore, as 
amended, the court can clearly pass a 
decree in terms of the agreement even 
though it includes matters not forming 
the subject matier of the suit provided 
(that such extraneous matters related to 
the parties to the suit. Although clauses 
of Section 97 of the 1976, Amendment 
Act do not make the amendment appli- 
cable to any suit or proceeding pending 
at the time of commencement of the 
amending provision, on the other re- 
asonings already stated a little earlier I 
have no doubt in my mind that the in- 
clusion of the property in question 
formed integral part of the compromise 
between the parties and, therefore, the 
compromise decree on being registered 
became fully executable in law. Although 
the case of Jagdish Chandra Sinha 
(supra) is a corollory, as it was held in 
that case that the properties forming 
part of the compromise were not outside 
the scope of the suit, the principle is 
supported that if the properties are so 
then the compremise in order to be law- 
ful, has got to be registered. The require- 
ment of a registration is obviously called 
for to make the compromise legal and 
enforceable. The parties to this case, as 
already said earlier, have taken this pre- 
caution and, therefore, it cannot be con- 
tended that the decree is unexecutable 
on account of incorporating any property 
outside the suit, 


7. Now remains for consideration a 
very small question as to whether it was 
necessary for the decree-holders to apply 
for a final decree or whether the com- 
promise decree which finally allotted 
specific properties to the parties was 
executable by itself. It was not disputed 
before us that in a suit more than one 
final decrees can be prepared. Having 
examined the terms of the agreement, I 
find that allotment has been made to the 
parties in a clear manner of the various 
assets except only those which were 
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agreed to be left as joint. In such 3 
situation it is clear that no final decree 
need be drawn up. The preliminary 
decree as such simply declares the in- 
terest of the parties and until a final 
decree is drawn up, it is not possible to 
fix up the interest of the parties concern- 
ed in any specific property. It is, there- 
fore, clear that until that stage comes 
the perliminary decree cannot be execut- 
ed. The position stands entirely diffe- 
rent where the parties make final allot- 
ments by a compromise, In such a situa- 
tion nothing remains pending to be dealt 
with in the final decree. The compromise 
decree takes the position of consolidated 
preliminary and final decree. In such a 
case the view that final decree is not re- 
quired to be drawn up finds support 
from the decision in Raghubir Sahu v. 
Ajodhya Sahu (AIR 1945 Pat 482), 


8. I would accordingly allow this 
appeal, overrule the objections raised on 
behalf of the respondents first party 
and direct the executing court to proceed 


with the execution of the decree in 
question, subject to the observations 
made above, namely, that it would 


appoint a pleader commissioner at the 
cost of the appellants to find out the 
physical feature of the two houses stand- 
ing on plot No. 1133 so as to examine as 
to whether the decree can be worked 
out and item No, 46 of the schedule al- 
lotted to the.decree-holders can be as- 
certained without any vagueness and if 
that be so, then the court below will 
proceed to deliver possession over the 
said house in question. In the circum- 
stances, however, I shall leave the par- 
ties to bear their own costs. 
CHAUDHARY SIA SARAN SINHA, J.: 
I agree, 
` Appeal allowed, 
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volved in the suit without changing its 
nature — Expression ‘issues involved in 
the suit’ cannot be read as issues involv- 
ed between the parties to the suit, 
(Paras 3, 4) 
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ORDER :- This application by the 
plaintiff is directed against an order of 
Munsif, East Muzaffarpur, allowing an 
application under Order i, Rule 10 and 
Section 151 of the Civil P., C. filed by 
Opposite party No, 2 Rameshwari Devi, 
for being added as defendant to the suit, 
and directing that she (be) added as de- 
fendant No, 2 to the suit, 


2. The aforesaid suit was instituted by 
the plaintiff-petitioner for a declaration 
that the sale deed dated 3-4-1974 exe~ 
cuted by defendant No, 1 Babu Lal Rai, 
who is opposite party No. 1 in this 
Court, in favour of the plaintiff was 
genuine, legal and valid and that the 
order of Collector dated 1-4-1975 passed 
under the provisions of Bihar Privileged 
Persons Homestead Tenancy Act was 
without jurisdiction, null and void and 
did not affect the right, title and inter- 
est of the plaintiff. The sale deed dated 
3-4-1974 was executed by Babu Lal Rai, 
defendant No. 1 who, according to the 
plaintiff’s case was the son of Jatahu 
Rai who was ‘son’s son of Bhauchan 
brother of Dasain, father of the plaintiff. 
According to the plaintiff, Babu Lal Rai 


succeeded to all the lands þe- 
longing to the Jatahu Rai after 
the death of his mother and that 


the order passed by the Collector hold- 
ing the sale to be void, was null and 
void and without jurisdiction as the ob- 
jection filed by the plaintiff that Babu 
Lal was not a privileged tenant was not 
considered. This suit was filed on 28-7= 
1977. On 7-2-1978, opposite party No. 2 
filed a petition under Order 1, Rule 10 
of the Civil P, C. alleging that she was 
daughter of Jatahu who had died in the 
year 1944 and after the death of her 
mother Bhagwatia in the year 1973 she 
was in possession of Bhagwatia’s. interest 
in the properties jointly with -Babu Lal 
Rai who was of unsound mind and that 
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the sale deed executed by Babu Lal Rai 
was a fraudulent document and without 
consideration. The application was op- 
posed by the  plaintiff-petitioner. The 
learned Munsif, East Muzaffarpur held 
that the presence of Rameshwari Devi 
in the suit was essential for considering 
and adjudicating upon all the issues in= 
volved in the suit effectively and com- 
pletely as she had claimed interest in 
the suit properties and allowed the ap- 
Plication as stated above, 


3g Sri  Pashupati Nath Jha, tha 
learned counsel appearing for the peti- 
tioner contends that the court below had 
no jurisdiction to add opposite party 
No, 2 as a defendant when her joinder 
as opposite party was opposed by the 
plaintiff. In support of this contention he 


‘relied upon a decision of a learned 


single Judge of this Court in Motiram 
Roshan Lal Coal Co. (P) Ltd. v. District 
Committee, Dhanbad, (AIR 1962 Pat 
357). In that case the order adding a 
certain person as a defendant was made 
merely on the finding that there was no 
harm if the petitioner was added as a 
defendant in the suit. It was not held 
and it was not suggested that the pre- 
sence of the party added was necessary 
in order (to) enable the court below to 
effectively and completely adjudicate 
upon all the questions involved in the suit, 
Though at some places it was observed 
that the plaintiff cannot be compelled to 
add a person as a party defendant, ił 
was also observed in that case that a 
person cannot be added as a party de~ 
fendant against the wishés of the plain- 
tiff unless a very strong case is made 
out, The case is, therefore, no authorily 
for the proposition that merely because 
the joinder of a person_as a defendant 
is objected to by the plaintiff, his appli- 
cation must be rejected. In Razia Begum 
v. Sahebzadi Anwar Begum (AIR 1958 
SC 886), the Supreme Court upheld an 
order of the court adding, a person as 
a defendant and observed that the 
joinder of .a person as a defendant wa 
within the jurisdiction of the court even 
though his joinder was seriously contest- 
ed by the plaintiff. The aforesaid deci- 
sion of the Supreme Court clearly nega- 
tives the contention that in no circum- 
stance can a person be added as a de- 
fendant against the wishes of the plain- 
tiff, ` 


4. It is next contended by Sri Jha 
that the court below acted illegally in 
exercise of its jurisdiction in adding op- 
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posite party No, 2 as a defendant be- 
cause- the order has given rise to new 
questions which were not within the 
Scope of the suit. In support of his argu- 
ment he has referred to the decisions 
reported in 1977 BBCJ (HC) 49: (AIR 
1977 NOC 65); 1966 Ker 248 and AIR 
1948 Oudh 44, It is not necessary to dis- 
cuss all these-.cases in detail as I am 
not inclined to accept the argument that 
the joinder of opposite party No. 2 has 
given rise to new questions which were 
not within the scope of the court or 
changed the nature of the suit. The 
added defendant has merely made out 
acasethat the sale deed was fraudulent, 
without consideration and executed by a 
person who was incompetent of under- 
standing the same, The plaintiff had 
claimed a declaration that the sale deed 
was legal, genuine and valid. The ques- 
tion of genuineness, legality and validity 
of sale deed had therefore, to be investi- 
gated in any case, I do not think that 
the nature of the suit would be changed 
because of the addition of opposite party 
No. 2 as a defendant. It must also be 
pointed out that the allegation of oppo- 
site party No. 2 is that she is daughter 
of Bhagwatia and Jatahu and this alle- 
gation does not appear to. have been 
controverted before the learned Munsif 
nor the allegation that Jatahu died 
in 1944 and Bhagwatia died in 1973. All 
these allegations were not controverted 
and as such Bhagwatia had interest in 
the properties lett behind by her hus- 
band and the interest of Bhagwatia in 
the properties of Jatahu thus devolved on 
opposite party No, 2 as well as by (on?) 
Babu Lal Rai, If it was held that the 
sale deed was valid and legal, it would 
necessarily imply -that the plaintiff had 
title to the properties which were the 
subject matter of the sale deed. Thus 
on the facts not controverted at the 
present state opposite party No, 2. had 
interest in the suit properties as heir of 
Bhagwatia, The opposite party No, 2 
had, therefore, direct interest in the suit 
properties, If in these circumstances, the 
learned Munsif came to the conclusion 
that the presence of opposite party 
No, 2 as a defendant was essential for 
adjudicating upon all’ the issues involv- 
ed in the suit effectively and complete- 
ly, I am unable to hold that.: his deci- 
sion is bad or wrong, The expression 
the issues involved in the suit cannot ‘be 
read as issues involved between the par- 
ties to. the suit. See the decision of this 
Court. .in. Bindeshwari Choudhary v, Dr, 


Bakshi S. B. P, Sinha Vv’ Bihar . State. Bar Council 


Pat. 189 


Sheonandan Upadhyaya (AIR 1973 Pat 
347), which I must follow in preference 
to the decision reported in AIR 1962 
Pat 357 where a contrary view is taken 
because as pointed out in Bindeshwari 
Choudhary’s case (supra) that view is 
supported by the decision of the 
Supreme Court in AIR 1958 SC 886. 


-5. I am further not inclined to hold 
that there would be any failure of jus- 
tice or any irreparable loss to plaintiff 


-if the order adding the opposite party 


No, 2 is not interfered with. As J have 
already said above, the nature of the 
suit would not be changed by addition 
of opposite party No, 2 as a defendant. 
Therefore, no case for interference in 
revision with the order of the Court be- 
low is made out. I would accordingly, 
dismiss the application with costs, Hear- 
ing fee Rs, 32/-. 

Revision dismissed, 
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Advocates Aet (1961), Section 15 — 
Rules under — Bibar State Bar Council 
Rules, R. 47 — Bar Council — Election 
— Polling as well as counting and re- 
counting completed — Bar Council not 
competent to cancel election at that 
stage and direct fresh election — General 
Clauses Act (1897), Section 21), 

Per Hari Lal Agrawal, J.:— The 
Bihar State Bar Council has no power 
to cancel its entire election and to give 
direction to the Returning Officer to 
hold fresh election. Thus where some 
obstructions and disturbances took place, 
at certain polling booths and polling had 
also stopped for some time but ultima- 
tely the poll had been ‘completed, and 
the counting and recounting ‘of votes also 
took ‘place, the: State Bar Council could 
not at such stage pass a resolution can- 
celling the entire election and directing 
fresh election. The resolution of the 
State Bar Council could not , be 
saved under implied powers under- Sec- 
tion 21-of the General Clauses Act, be- 
cause the resolution did not amount to 


postponement or alteration of the elect 
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tion programme but amounted to cancel- 
lation of election already held. If at all 
any irregularities were committed at the 
election, the proper remedy was to file 
election petition before the Election Tri- 
bunal constituted under Rule 47 of the 
State Bar Council Rules, Till the result 
of the election was declared, it could 
not be challenged by filing election peti- 
tion and therefore the Bar Council was 
directed to declare the result, (Case law 
discussed) (Paras 7, 18, 19, 20) 
Per Choudhary Sia Saran Sinha, J., 
(Concurring):— As a statutory body 
the Bar Council of Bihar has to 
function strictly within the four 
corners of the Advocates Act, Hav- 
ing exercised its legislative functions 
by framing the Bihar State Bar Council 
Rules, It is not within the competence of 
the Bar Council of Bihar to encroach upon 
the said rules so long as they stand intact 
or to put off the applicability thereof in 
exercise of what may be called its ad- 
ministrative powers by adopting a re- 
solution cancelling the election particu- 
larly when the Advocates Act does not 
reserve any residuary powers regarding 
the same, In view of the sweeping nature 
of the rule-making power, as envisaged 
in Section 15 of the Advocates Act and 
Rule 47 the resolution cancelling elec- 
tion and directing fresh election could 
not be justified on ground that extra- 
ordinary and unforeseen situation pre- 

vailed at the time of election. 
(Paras 23, 24) 
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Balbhadra Prasad Singh, Prabha 
Shanker Mishra, Sadanand Jha and Arun 
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Basudeva Prasad, B. P, Samaiyar, A. K. 
Samaiyar and Ashok Kumar Roy, (for 
No. 1) and Tara Kant Jha, (for No. 2), 
for Respondents. 


HARI LAL AGRAWAL, 5.:-- This 
writ application under Articles 226 and 
227 of the Constitution of India has been 
filed by some. of the’ Advocates of this 
Court who were contesting the election 
of the Bihar State Bar Council, the poll 
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for which took place on 14-12-1978, By 
this application they are challenging 
the vires of the resolution of the State 
Bar Council (respondent No, 1) dated 
18-2-1979, cancelling the entire election 
and to hold fresh election. The grie- 
vance of the petitioners is that the Bar 
Council had no jurisdiction to cancel 
the election and direct for fresh elec- 
tions, as that would amount to interfer- 
ing with the process of election. Although 
a copy of the resolution has not been filed 
by the petitioners as it was not avail- 
able with them, it has been quoted in 
the counter-affidavit filed by respondent 
No, 1. 


2. The necessary facts may now 
be briefly stated. Earlier the term of 
office of the elected members of the Bar 
Council was only 4 years before the 
recent amendment of 1978. Now it has 
been raised to 5 years. As the term of 
office of the sitting members of the Bar 
Council was expiring on 22-12-1978, by 
its Resolution No, 47 adopted at a meet- 
ing respondent No. 1 held on 9th July, 
1978, it resolved to hold the election for 
the members of the Bar Council on 8th 
January, 1979, throughout the State, but 
by a subsequent resolution, being Reso- 
lution No, 59, dated 20-8-1978, the date 
of election was altered and was fixed as 
14th December, 1978, instead of 8th 
January, 1979. The Returning Officer 
was authorised to draw up the election 
programme accordingly. It may be men- 
tioned that the total number of the seats 
to be filled up by the members in the 
State Bar Council is 25. In pursuance 
of the above resolution a notice under 
Rule 6 of the Rules framed by the Bihar 
State Bar Council was issued laying 
down the election programme. Accord- 
ing to this programme the date of filing 
nomination was fixed from 28-10-1978 to 
13-11-1978 and 14-11-1978 was the date 
fixed for scrutiny of the nomination 
papers. After fixing the other date for 
withdrawal of the candidature and pub- 
lication of. the list of candidates, the 


date of polling was fixed on the 14th 


December, 1978. The place of counting 
of votes was the office of the Bar Coun- 
cil situate in the High Court building, 
Patna, The polling for the election was 
accordingly held at various polling sta- 
tions ‘and booths set up by the Bar 
Council throughout the State and the 
polling was concluded on the same day 
at all the booths. From the reports of 
the Presiding Officer of Muzaffarpur ' 
polling station it appears that- polling | 
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had to be suspended at that polling sta- 
tion for some time but it was resumed 
soon thereafter and was ultimately con- 
cluded. The petitioners have stated in 
the writ petition that in Danapur also 
some trouble took place and the ballot 
box was brought by Shri Silesh Chandra 
Mishra in his car from Danapur. Reports 
received from the Presiding Officers of 
Samastipur, Muzaffarpur and Nawadah 
polling stations also indicate that corrupt 
practices were adopted at those places, 
Some of the ballot papers at the time of 
counting were found to have been de- 
faced or altered at Danapur and Samasti- 
pur polling stations, However, the count- 
ing of the votes started on 20-12-1978, 
after the ballot boxes from all the poll- 
ing stations and booths had been re- 
ceived. In the meantime a title suit, 
being Title Suit No. 5 of 1979, was in- 
stituted in the court of the Munsif at 
Danapur by various Advocates alleging 
therein that a large number of ballot 
papers were found having been tamper~ 
ed with and forged, wrongly showing 
first preference votes having been cast 
in favour of Shri Jitendra Prasad Shukla, 
It was further alleged that as the Re- 
turning Officer did not concede to the 
request of the plaintiffs for holding a 
fresh poll under Rule 33 of the Rules 
(which I will refer to hereafter) as at 
some of the polling stations where exten- 
sive rigging and tampering of the ballot 
papers had taken place, the entire elec- 
tion was vitiated and the Bar Council 
was in collusion with the Returning Offi- 


cer and accordingly the election 
in question should be declared illegal 
and void. It further appears that an 


order for maintaining status quo was is- 
sued by the Munsif, Danapur, upon re= 
spondent No. 2, the Returning Officer, 
who was impleaded as defendant No, 1, 
in the suit. We have been informed that 
the title suit has since been dismissed 
on 20-8-1979 and, therefore, there is no 
impediment for the respondents to con« 
clude the counting and declare the elec- 
tion. Although a few criminal caseg 
filed at different places are said to be 
still pending, no other order of any 
court was brought to our notice which 
could stand in the way of the respondents 
to proceed with the counting and declare 
‘ the election. 


3. However, on 20-12-1978, when the 
counting of the ballot papers was going 
on, some trouble had taken place, After 
the first round of counting had conclud- 
ed, it is alleged that some of the candis 
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dates who found themselves in a 
losing position demanded recounting and: 
re-examination of the ballot papers. The: 
Returning Officer had to concede the de- 
mand and while the recounting had. 
started after fresh verification and scru- 
tiny of the ballot papers. Shri Debi 
Prasad Sharma, a candidate, threatened 
the Returning Officer and other staff 
engaged in the counting with dire con- 
sequences, However, as we have been 
called upon to decide purely a question. 
of law. I do not feel it necessary to enter 
into any detailed discussion of these in- 
decent events which are said to have 
taken place on the date of the counting 
of the ballot papers, 


4, In order to answer the question now 
I would refer to some of the relevant 
provisions of the Advocates Act and the 
Rules framed thereunder by the Bihar 
State Bar Council. 


Section 6 of the Act enumerates the 
functions of the State Bar Council and 
one of them is to provide for the elec- 
tion of its members. The term of office 
of an elected member of the Bar Council 
is to be now 5. years from the date of 
the publication of the result of the elec- 
tion as provided under Section 8, but an. 
outgoing member is to continue in office 
until the publication of the result of his. 
successor, The Bar Councils have been 
authorised by Section 15 (2) to make 
rules in relation to various matters as 
provided therein, 


According to Rule 5 of the Rules fram- 
ed for election of members, the Bar 
Council is to notify to all Bar Associa- 
tions at least one month before the date 
of publication of notice, the intended 
election and the date by which objec- 
tions, if any, to the electoral roll is to 
be filed before it, Rule 6 lays down 
the procedure for issuing of notice of 
election programme and Rule 4 of the - 
method of election which is to be by 
single transferable vote by and amongst 
the voters on the electoral roll, A Re- 
turning Officer to conduct the election 
has to be appointed who has to secure 
Nomination of Presiding Officers and 
Polling Officers by orders of the Execu- 
tive Committee of the Bar Council to 
conduct the election at the polling booths 
under his direction and control, Rule 26 
lays down the procedure for challeng- 
ing the identity of a bogus voter and 
Rule 29, the conditions when a ballot 
paper has to be declared. invalid, 
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Then there are two rules dealing with 
the ‘adjournment of poll’ and ‘fresh 
poll’, Rule 32 authorises a Presiding 
Officer to announce adjournment of the 
poll to another date (to be notified later 
on) if the proceedings at any polling 
station are interrupted or obstructed or 
it becomes impossible to take the poll 
due to any natural calamity or any suf- 
ficient cause, Similarly, according to 
Rule 33 if the ballot box used at any 
polling station is unlawfully taken away 
or in any way is tampered with or des- 
troyed, lost or damaged which in the 
opinion of the Returning Officer makes 


it impossible to announce the result of . 


that polling station, he may declare the 
said polling to be void and report the 
matter to the Bar Council forthwith and 
hold a fresh poll on a day to be fixed 
with the previous approval of the Ex- 
ecutive Committee of the Bar Council. 
But it is important to note that in both 
the cases the decision to adjourn a poll 
or declare a poll to be void is to be 
taken by- the Presiding Officer and the 
Returning Officer and the Bar Council 
as such is not involved save and except 
in approving the date for the fresh polls. 
There is no other provision in the rules 
fer any fresh poll much less for declar- 
ing the election void or invalid. In the 
counter-affidavit of respondent No, 1, 
however, it has been said that as the 
Rules were framed in hurry, no provi- 
sion for a contingency as obtaining in 
this case could be incorporated in the 
Rules, 


5. Be that as it may, from the facts 
stated earlier we have seen that although 
some disturbance was reported from the 
Muzaffarpur Polling Station, leading to 
even stoppage of the poll for a few hours, 
the polling was not adjourned and was 
concluded. Trouble started at the stage 
of the counting of the votes. It has, 
therefore, to be seen as to whether the 
Bar Council had any authority in law 
to cancel the earlier polls and order 
fresh polling, 

6. Learned counsel for the petitioners 
on these facts contended that once the 
calendar of events for holding the elec- 
tion was published, the Bar Council be- 
came functus officio in the matter of 
postponing or otherwise making amend- 
ment or alteration in the election pro- 
gramme and, therefore, it could not take 
any ad hoc decision in the matter as 
done, 

7. Mr. Balbhadra Prasad Singh, in 
support of the application referred to the 
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case of Minister of Health v. King, (1931 
AC 494), for the proposition that a 
statutory Body cannot act beyond its 
framework and must confine its activities 
within the four corners of -the statute 
within which it is functioning. To the 
same effect he cited another decision of 
the Nagpur High Court in the case of 
Prabhakar Kesheo Tare v, Emperor (AIR 
1943 Nag 26). The proposition as such 
needs hardly any discussion and was noz 
contested by the learned counsel for the 
other side, his argument being that by 
virtue of the provisions of Section 21 of 
the General Clauses Act the Bar Council 
must be deemed to possess the power for 
ordering a fresh poll if in its wisdom it 
thought fit and proper to do so in the 
Situations as in the present case. The 
heart of the argument of Mr, Balbhadra 
Prasad Singh is that the action of the 
Bar Council in effect amounts to cancella- 
tion of the election already held and 
the grounds which were sought to be re- 
lied upon by the. Bar Council had hard- 
ly any relevancy as it has no jurisdic- 
tion at all to cancel the polls already 
completed as it was bound to declare the 
result thereafter and it was a matter 
falling within the realm of the Tribunal 
and the election could be challenged by 
a regular election petition, 


Mr. Singh also referred to the case of 
State of Bihar v. D. N. Ganguly, (AIR 
1958 SC 1018), to counter the contention 
advanced on behalf of respondent No. 1 
that power under Section 21 of the Ge- 
neral Clauses Act cannot be exercised 
to undo a matter which had already 
passed out of the jurisdiction of the au- 
thority concerned. In this case it was 
held that a reference made under Sec- 
tion 10 (1) of the Industrial Disputes Act 
could not be cancelled or superseded by 
the appropriate Government and such a 
power cannot be claimed by implication. 
Section 21 of the General Clauses Act 
only embodies a rule of construction 
which should be applied if the construc- 
tion cannot be arrived at or determined 
with reference to the context or subject 
matter of the particular statute, The 
principle of Section 21 of the General 
Clauses Act, therefore, can be invoked 
in appropriate cases to justify modifica- 
tion or cancellation of also an admin- 
istrative order by the same authority as 
the principles underlying this section 
apply not only to acts of legislature but 
also to statutory orders passed in ex- 
ercise of powers conferred by any sub- 
ordinate legislation, as was held by a 


* 
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Bench of this Court in the case of Partab- 
pore Company Ltd. v. Cane Commr. 
Bihar,.. Patna, (1969 BLJR 46), The 
nature of the order under resolution 
dated 18-2-1979, passed by respondent 
No. 1, however, cannot be said to be an 
order passed under Section 21 of the 
General Clauses Act, or in any event, 
it cannot be savad under the implied 
powers under that section as the order 
does not amount to postponement or al- 
teration of an election programme but 
amounts to cancellation of an election 
already held. Therefore, it was 
not of the nature justifying modifica- 
tion or cancellation of the earlier 
election programme issued by the Bar 
Council by its administrative order as 
was done on the earlier occasion chang- 
ing the date of polling from 8-1-1979 to 
14-12-1978. Orders making such kind of 
modifications can well be said to have 
been passed under the general authority 
conferred by Section 21 of the General 
Clauses Act, 


8 Mr. Basudeva Prasad referred to 
two cases of the Allahabad High Court 
where it was held that the Bar Council 
has the power to order fresh poll, The 
cases are (1) Ravi Kiran Jain v. Bar 
Council of Uttar Pradesh (AIR 1974 All 
211) and (2) again arising out of the 
same matter between the same parties a 
little later (AIR 1975 Ali 190). The 
petitioner on the earlier occasion had 
filed a writ application for a direction 
to the Bar Council of Uttar Pradesh to 
hold the election of its members on the 
dates scheduled according to the elec- 
tion programme and not on the post- 
poned dates. A contention was advanced 
before a learned single Judge of the 
Allahabad High Court that “once the 
date for fixing the election programme 
was notified, the nomination papers were 
filed and the last date for filing the 
Nomination papers expired, the Bar 
Council had no power or authority in 
law to postpone the election or to fix 
fresh dates for holding elections, The 
learned Judge repelled this conten- 
tion and held that power of the Bar 
Council to fix time, place and date 
of the election was not exhausted me~ 
rely on the issue of notification of the 
programme, It can alter, modify or 
rescind its order fixing the various dates 
otherwise preposterous results might 
follow, For taking this view the learned 
Judge gave illustration of natural calami- 
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ties like earthquake, flood or grave 
emergencies such as war and the like, 
the situations obviously covered by R. 32 
of the Bihar Bar Council Rules, It is no. 
doubt true that at the stage when the 
petitioner had gone to the court, the 
process of election as such had already 
started but that was at the stage of fil- 
ing of the nomination papers, Even the 
date for withdrawal and scrutiny had not 
expired and no polling had taken place. 
In these circumstances, it was held that 
the Bar Council had jurisdiction to 
postpone the election and change dates 
for election, 


After the elections of the Bar Council 
were held the petitioner challenged the 
election, leading to the next case, The 
challange was on the ground that the 
electoral roll was not prepared within 
120 days of the expiry of the term of 
the elected members of the Bar Council 
and since the electoral roll itself was 
defective, the entire election was ren- 
dered void. The earlier decision of the 
learned single Judge that the Bar Coun- 
cil has power to alter the dates of poll 
was affirmed this time by the Division 
Bench. Neither of these authorities, in 
my considered opinion, lay down any 
principle that the Bar Council has got 
any power to change or alter the elec- 
tion programme after it is once publish- 
ed, under its purported general authority 
under Section 21 of the General Clauses 
Act. In all the cases which have been 
cited and relied upon there was some 
such emergent circumstance of the 
nature contemplated under Rule 32 of 
the Rules framed by respondent No. 1 
and, therefore, they are not of any help 
to Mr. Basudeva Prasad. But that apart, 
here respondent No. 1 by the impugned 
resolution has purported to cancel the 
polling already held under a supposed 
authority to alter or amend the election 
programme, 


9. In the case of Mohd. Yunus Saleem 
v. Shiv Kumar Shastri, (AIR 1974 SC 
1218), while considering a case under 
the Representation of the People Act it 
was held that the Election Commission 
has got power to alter the date of poll 
under Section 30 of the Act read with 
Section 21 of the General Clauses Act. 
Mr, Basudeva Prasad had placed implicit 
reliance upon this case, but the facts of 
this case betray the reliance of Mr. 
Prasad as in this case also the grounds 
for alteration of the election programme 
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were exactly in the situation stated by 
the learned Judge of the Allahabad 
High Court and the alteration was 
ordered at a time when the stage of 
polling had not reached. According to 
the election programme, the polling at 
Aligarh and Koil was to take place on 
March 1, and some other places on 3rd 
March, 1971. The polling in Aligarh 
and Koil was completed peacefully on 
March 1, but on March 2, a communal 
riot took place in Aligarh city and the 
Election Commission on receipt of reports 
of the local authorities at Aligarh post- 
poned the poll in the remaining segments 
from March 3 to March 9, 1971, again 
in a situation as contemplated by our 
Rule 32. The adjournment of the poll 
was challenged on the ground that the 
programme once fixed could not be 
altered. The Supreme Court rejected 
the argument, 


10. Mr. Basudeva Prasad also referred 
to the case of the Bar Council of West 
Bengal v. Miss Ajanta Augustin (AIR 
1979 Cal 35), in support of his proposi- 
tion that it was not always obligatory 
to go to the Tribunal as in this case a 
Civil suit was held to be maintainable. 
There the matter had gone to the High 
Court against the decision on the ques- 
tion of jurisdiction of the civil court to 
entertain an election dispute of the 
Bar Council as a preliminary issue, It 
was held by the learned Single Judge 
that exclusion of the jurisdiction of the 
civil court was not to be readily inferr- 
ed as such exclusion must either be ex- 
plicitly expressed or clearly implied 
and inasmuch as the West Bengal Bar 
Council Rules did not contain any pro- 
vision expressly excluding the jurisdic- 
tion of the civil courts, the jurisdiction 
of the civil court was not excluded since 
before the Election Tribunal an election 
could be challenged only “by a voter” 
and the plaintiff being not a voter was 
certainly not hit by the implied exclu- 
sion of the jurisdiction of the Civil Court. 
This authority is, therefore, entirely dis- 
tinguishable and is hardly of any assis- 
tance to Mr. Basudeva Prasad. Rather 
on a closer scrutiny of this case if also 
goes against him on account of the 
‘implied exclusion” theory propounded 
therein, 


11, In the case before us also, the 
essence of the argument advanced on 
behalf of the petitioners is that the 
grounds on which the Bar Council took 
its decision to hold fresh election and 
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cancelled the earlier election was a mat- 
ter which can be agitated before the 
Tribunal as that was a “dispute” relat- 
ing to election and, therefore, it should 
be decided in the manner preseribed by 
the rules and the aggrieved party, there- 
fore, must follow that remedy before 
that forum. 


12. It may hardly be emphasised that 
the court should be reluctant to interfere 
with the process of election. It was 
held by the Supreme Court in the case 
of K. K. Shrivastava v. Bhupendra 
Kumar Jain (AIR 1977 SC 1703), that 
where there is an appropriate or equally 
efficacious remedy the court should keep 
its hands off, “This is more particularly 
so where the dispute relates to an elec- 
tion, still more so where there is a statu- 
torily prescribed remedy which almost 
reads in mandatory terms,” 


13. In the second case of the Allaha- 
bad High Court (AIR 1975 All 190), also 
the learned Judges rejected the writ 
application challanging the election on 
the ground that “Section 15 (2) (d) of 
the Election Rules lays down that a 
dispute relating to election shall be 
decided in the manner prescribed in the 
rules”. 


14, Mr, Tara Kant Jha, who appeared 
for respondent No. 2, namely, the Re- 
turning Officer, referred to us the case 
of the State of Karnataka v. G. Nagappa 
(ATR 1975 SC 1708), to emphasise that 
the process of election once started can- 
not be intercepted. That was a case of 
election to Karnataka Municipality, 
Under Rule 75 of the Election of Coun- 
cillors Rules (1965) the State Govern- 
ment had the power of superintendence, 
direction and control of the conduct of 
elections under the Rules and was 
entitled to make such orders as it deem- 
ed fit for ensuring that the elections are 
held in accordance with the provisions 
of the Act, namely, the Karnataka Muni- 
cipal Act (22 of 1964). A mistake had 
occurred in the allotment of the list of 
voters, On this account the State Gov- 
ernment, pursuant to its powers under 
Rule 75, had "cancelled the calendar of 
events published by the Returning Offi- 
cer and directed him to issue fresh 
calendar of events ‘after getting the 
voters’ list completed strictly as per the 
division notified.” This order was passed 
by the Government at a stage when only 
nominations were filed and after the 
scrutiny and withdrawal the list of the 
contesting candidates was published by 
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the Returning Officer, but the main step 
to complete the process of election, 
namely, the poll was still to take place 
later on, on 10th January, 1975, and the 
State Government had passed the im- 
pugned order on 30-12-1974, It was held 
by the Supreme Court that ‘ ‘election’ 
means the entire process consisting of 
several stages and embracing several 
steps by which the elected member is 
returned, whether or not it is found 
necessary to take a poll”, The list of 
voters, therefore, must remain the same 
throughout the process of election and 
it was not permissible for the State Gov- 
ernment to pass the impugned order 
although Rule 75 has given the power 
of superintendence to the State Gov- 
ernment, 


15. Now remains for consideration an 
argument advanced on behalf respondent 
No. 1 that such question could not be 
decided by the Election Tribunal under 
Rule 47, Rule 47 of the Bihar Bar Coun- 
cil Rules deals with the “dispute as to 
the validity of the elections”. Accord- 
ing to this provision any voter may con- 
test the validity of an elected candidate 
to the Bar Council by a petition signed 
by him and filed in the manner laid down 
and the Election Tribunal has been au- 
thorised inter alia to set aside the elec- 
tion of the candidate who, either by him- 
self or through his agent, is guilty of 
corrupt practices, 


Clause (1) of Rule 47 lays down that 
“Any voter may contest the validity of 
the election of a candidate declared to 
have been elected to the Bar Council by 
a petition signed by him......... ” Then 
clause (4) further provides that “AN 
disputes arising under the above sub- 
rules shall be decided by a Tri- 
bunal to be known as an Election Tri- 
bunal comprising 3 Advocates whose 
names are on the State Roll”, 


16. I, therefore, have no doubt in my 
mind to come to the conclusion that the 
aggrieved party could raise all his 
grivances relating to the alleged irregu- 
larities committed at the election. A 
statutory tribunal having been created 
|by the Act and the Rules conferring 
special jurisdiction thereon to decide all 
election disputes, the law has thereby 
created a special forum for the redressal 
of the grievances arising out of the elec- 
tion and, therefore, the aggrieved party 
must seek the remedy before that forum. 


_ 17. In K. K. Shrivastava’s case (AIR 
1977 SC 1703), (supra) where the validity 
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of election of all the returned condidates 
of the Bar Council was challenged, it 
was observed by the Supreme Court that 
there was no foundation whatsoever for 
thinking that where the challenge is to 
the “entire election then the writ jurisdic- 
tion springs into action”. The relevent 
rule in that case was Rule 31 (4) which 
reads as follows: 

“All disputes arising under the above 
sub-rules shall be decided by a tribunal 
to be known as Election Tribumnal...... ve 
This rule is in pari materia with our 
Rule 47, From the judgment of the 
Supreme Court it is not clear as to on 
what grounds the entire election was 
challenged, as the learned Judges did 
not go “into the grounds of the chal- 
lenge” and observed that the remedy to 
be followed was by an election petition. 

18, We have seen that in the present 
case the poll had been completed, ballot 
boxes had been brought down to the 
office of the Bar Council and counting 
and thereafter the recounting had all, 
taken place, although reports had been| 
received from various polling booths of 
Obstruction, interference and mal- 
practices having been adopted ody 
or on behalf of the contesting 
candidates, a conduct which, if cor- 
rect, is certainly very sad and 
disquieting, The members of the 
noble profession of law in general and 
those aspiring to be elected as the office 
bearers to the Bar Council, their apex 
body, in particular must exhibit a very 
high standard of code of conduct and 
respect for the rule of law and must 
not allow themselves to surrender to 
the ignoble forces dominating various 
other walks of the society. Such a con- 
duct is bound to lower their dignity and 
bring the entire institution to a dis- 
repute. However, it was at this stage 
that further counting was stopped and 
the result of the election could not be 
declared, 

19. The intervention of respondent 
No. 1 at the stage of the counting of the 
ballot papers has obstructed the com- 
pletion of the process of election, Re- 
course to the procedure under Rule 47, 
therefore, cannot be taken by any voter 
as the right to file an election petition 
would arise only after the election of a 
candidate to the Bar Council is declar-! 


20. For the view that I have taken the 
action of the Bar Council cannot be 
upheld and, as has been prayed for by 
the petitioners, the Bar Council must 
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be directed to declare .the results of the 
election. . I would accordingly direct the 
Bar Council to. complete the counting of 
the ballot papers and then declare the 
result of the- elections. The result of 
the successful candidates must be pub- 
lished within a period of three weeks 
from today. From the discussions made 
above it goes without saying that the 
validity of the election of the candidate (s) 
declared to have been so elected, 
may be challanged by any voter by a 
regular election petition before the Elec- 
tion Tribunal. 

21. I would aoccordingly quash and 
cancel the resolution passed by respon- 
dent No. 1 dated 18-2-1979. Let an ap- 
propriate writ issue accordingly, In the 
circumstances, however, I shall make no 
order as to costs. 

CHAUDHARY SIA SARAN SINHA, 
J,:-— 22. I agree. I would, however, like 
to make some observations of my own. 
The Bihar State Bar Council Rules have 
been framed by the Bar Council of Bihar 
under Section 15 (2) (a) and (d) of the 
Advocates Act, 1961. While Section 15 
(2) (a) provides for making rules for the 
election of the members of the Bar 
Council including the conditions subject 
to which persons can exercise the right 
to vote, the preparation and revision of 
electoral rolls, the manner in which 
election shall be held and the manner 
in which results of election shall be pub- 
lished, Section 15 (2) (d) states that rules 
may be framed providing for the man- 
ner in which and the authority by which 
doubts and disputes as to the validity of 


an election to the Bar Council or to the 
office of the Chairman or Vice-Chairman 
shall be finally decided, The relevant 
rule framed by the Bar Council of Bihar 
is enshrined in R. 47 of the above rules, 
clause (4) of which states that all dis- 
putes arising under the above sub-rules 
shall be’ decided by a tribunal to be 
known as an Election Tribunal compris- 
ing 3 Advocates whose names are on the 
State Roll and who are not less than of 
10 years’ standing. Sub-rule (5) of 
Rule 47 states that the Election Tribunal 
shall be appointed by the Bar Council 
on or before the date on which the time 
of the election is fixed under Rule 4. 
Sub-rule (6) of Rule 47 states about the 
powers of the Election Tribunal and 
clause (iv) of sub-rule (6) provides for 
the setting aside of the election of the 
. candidate who either by himself or 
-through his agent is guilty of corrupt 
‘practices, This sub-clause -then enume- 
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rates what -will be deemed to. be the cor- 
rupt practice and item (4) thereof, which 
is of a sweeping nature, states that “in 
other cases to declare a vacancy to be 
filled up as a casual vacancy”. The al- 
legations and the counter-allegations m 
the instant case, are obviously such as 
would have fallen within the purview of 
the Election Tribunal appointed by the 
Bar Council of Bihar. 

23. As a statutory body the Bar 
Council of Bihar has to function strictly 
within the four corners of the Advocates 
Act. Having exercised its legislative 
functions, if I may say so, by framing 
the Bihar State Bar Council Rules, it 
may not be within the competence of the 
Bar Council of Bihar to encroach upon 
the said rules so long as they stand in- 
tact or to put off the applicability there- 
of in exercise of what may be called its 
administrative powers by adopting a re- 
solution of the nature as the impugned 
one particularly when the Act, above- 
mentioned, does not reserve any resi- 
duary powers regarding the same. 

24. Para 15 of the counter-affidavit 
filed on behalf of respondent No, 1 stat- 
ed, inter alia, that an extraordinary situ- 
ation was created which was not and 
could not have been anticipated while 
framing the rules and could not there- 
fore be brought under the ambit of any 
rule framed by the Bar Council of India 
or the State Bar Council under the Ad- 
vocates Act. In view of the sweeping 
nature of the rule making power, as en- 
visaged in Section 15 of the Advocates 
Act and R. 47 of the above rules, which 
have been referred to above, the above 
submission made in para 15 of the 
counter-affidavit does not represent the 
correct position, l 

25. The Bar Council of India can ex- 
ercise certain supervision and control 
over the Bihar Bar Council, The Bihar 
Bar Council referred the matter to the 
Bar Council of India and, as will appear 
from Annexure 1 to the petition, the Bar 
Council of India opined that no inter- 
ference with the process of election by 
that Council was called for and it ex- 
pected that the process of election will 
be completed in accordance with the 
rules and the legitimate disputes arising 
out of violation of the Election Rules 
will be dealt with in accordance with 
the rules themselves, In spite of all 
these the Bihar Bar Council came out 
with the impugned resolution.. ~~ 
Petition allowed, 
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HARI LAL AGRAWAL AND 
LALIT MOHAN SHARMA, JJ. 


Ramrup Rai, Appellant v, Mst. Gheo- 
dhari Kuer and others, Respondents, 

A. F, A, O. No, 235 of 1975, D/- 24-10- 
1979* 

(A) Civil P. C. (1908), Ss. 11, 47 and 
©, 21, Rr. 22, 23 — Execution proceed- 
ings — Procedure after issue of notice — 
Order in execution and res judicata — 
Service of notice under O, 21, R. 22 — 
No objection filed to executability of 
decree — Subsequent objections must be 
deemed to be barred by principle of con- 
structive res judicata, 

If in spite of service of notice, the 
judgment-debtor fails to raise an objec- 
tion which he might and ought to have 
raised at that stage, the court in passing 
the order for execution of the decree 
must be deemed to have decided the ob- 
jection against him, Ordinarily the court 
does not pass an express order to the 
effect that the decree be executed, That 
order is implied in the order for the 
issue of attachment. AIR 1962 Pat 72 
(FB), Foll. (Para 7) 


Thus an order under Rule 23 may be 
implied by passing of the subsequent 
order in the execution proceeding after 
the service return of the notice under 
Rule 22. The order of the executing 
. court directing the decree holder to de- 
posit the travelling allowance of the 
Nazir and to file processes for effecting 
delivery of possession would amount to 
an order under Rule 23 for executing 
the decree. No objection, therefore, hav- 
ing been filed to the executability of the 
decree before that order, the objection 
filed subsequent thereto must be deem- 
ed to be barred by the principle of con- 
structive res judicata, (Para 7) 

(B) Civil P. C. (1908), S. 47 and ©. 21, 
R. 35 — Execution proceedings —— De- 
fendant putting up construction pendente 
lite or after passing of decree — Order 
to be passed by executing court. 

Where the defendant puts up construc- 
tion pendente lite or after the passing 
of the decree, then the executing court 
can order demolition of the structures 
and deliver vacant possession, But where 
-the constructions are put up before the 
institution of the suit, the executing 


he oar order of Bhagwan Prasad, Sub. 


, Gopalganj, D/- 18-8-1975. 
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order demolition of the- 
structures, but would simply deliver 
possession of the land and the buildings 
after removal of the judgment-denior 
therefrom, In either case, however, the 
court may before ordering delivery -of 
possession give time to the judgment- 
debtor to remove himself the materials, 
if he so liked. AIR 1970 All 648, Rel, on. 

(Para 8) 
Cases Referred : Chronological Paras’ 
AIR 1970 All 648: 1969 All LJ 1055 9 
AIR 1962 Pat 72 (FB) 7 


Nagendra Rai, Ram Pravesh Sharma 


and Bhuwaneshwar Prasad Singh, for 
Appellant, 
HARI LAL AGRAWAL, J.:— This is 


an appeal under Section 47 of the Cuil 
P. C. by the decree-holder. He had filed 
a suit for declaration of his title to and 
confirmation of. possession or. in the al- 
ternative, recovery of possession of cer- 
tain immvable property and obtained a 
decree, He has started the present exe- 
cution case out of which this appeal 
arises praying for delivery of possession 
of the property in question after demo- 
lishing certain flimsy construction de- 
scribed as Docharas, 

2. The judgment debtors took objec- 
tion to the executability of the decree. 
Their further objection was that there 
being no direction in the decree to deli- 
ver vacant possession, the court could 
not make any order to that effect in 
favour of the decree holder, The appli- 
cation of the judgment debtors was re- 
gistered as a miscellaneous case under 
Section 47 of the Code, 


The decree holder filed a rejoinder in 
the said miscellaneous case and one of 
the points raised by him was -that the 
objection petition of the judgment- 
debtors was not maintainable being 
barred by the principles of constructive 
res judicata, as no such objection was 
filed after the service of O, 21, R, 22 
notice and the executing court had al- 
ready ordered for effecting delivery of 
possession before the filing of the mis- 
cellaneous case, 

On the filing of the objection petition 
the execution case was every time post- 
poned until the disposal of the miscella- 
neous case. - The executing court ulti- 
mately held that the objection petition 
was maintainable in law: as it was filed 
before any order under Rule 23 (1) of 
Order 21° was actually passed by. the 

It further. held that the. decree 
was executable. and :the decree holder - 
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was entitled to get delivery of possession 
over the suit land, but no order for de- 
molition of the structures could be pass- 
ed as there was no specific direction to 
that effect in the decree, The miscella- 
neous case was accordingly allowed. in 
part. 


3. The decree holder then filed an 
appeal in the court of appeal below. The 
lower appellate court also took a simi- 
lar view and held that “in absence of 
any direction in the decree to remove 
and demolish the structures of the de- 
fendants from the suit land, no order for 
removal of the same can be passed by 
the executing court”, The appeal was ac- 
cordingly dismissed. The decree holder 
has now come to this court, 


4. Mr. Nagendra Rai, appearing in 
support of the appeal, contended that 
the decree holders are entitled to be put 
in actual physical possession of the suit 
property and whatever is required to be 
done for this purpose has to be done by 
the executing Court. In reply to the 
jJudgment-debtor’s argument that: the 
decree being merely for declaration of 
title and confirmation of possession can- 
not be executed, he said that on a cor- 
rect construction of the decree, if inter- 
preted with the aid of the pleadings in 
the suit and the judgment, it should be 
held that the decree holders have been 
given a right to be put in actual pos- 
session of the property and the applica- 
tion for execution, therefore, is perfect- 
ly maintainable, Alternatively, he argu- 
ed that the question of executability of 
the decree must be decided in favour of 
the decree-holders at this stage by rea- 
son of the principle of res judicata. 


5. The bar of res judicata has been 
argued by Mr, Nagendra Rai, appearing 
for the decree holder, on the ground 
that the petition filed by the judgment- 
debtors-objectors to the executability of 
the: decree itself having been filed out 
of time, the plea was not open to be 
considered. This argument is based on 
these facts, The notice under Order 21, 
Rule 22 was ordered to be issued by the 
executing court on 16-3-1972. The ser- 
vice return was received on 26-4-1972. 
The decree holder filed an affidavit on 
1-5-1972, in support of the validity of 
the service of the notice and it was 
thereafter that on the 12th of May, 1972 
the executing court directed the decree 
holder to deposit the travelling allow- 
ance of the Nazir and to file pro forma 
of the delivery of possession. The decree 
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holder deposited only the travelling al- 
lowance of the Nazir but did not file 
the pro forma of the delivery of posses- 
sion. The executing court accordingly by 
its order dated 25-5-1972 again directed 
the decree-holder to file the pro forma 
making it clear that order for delivery 
of possession would be passed only 
thereafter. The case was adjourned to 
10th of June, 1972. In the meantime on 
9th of June, 1972, the judgment debtors 
filed the miscellaneous case in question. 
It further appears that the decree hoider 
had already filed the pro forma but the 
Same came back unexecuted, On 10-6- 
1972 the court noted the fact of the un- 
executed return of the processes of the 
delivery of possession, On that very day 
the judgment debtors also made an ap- 
plication for staying further proceedings 
in the execution case until the disposal 
of their objection and although no order 
of stay was passed, the execution was 
postponed on every date until the dıs- 
posal of the miscellaneous case, 


6. Order 21, Rule 23 prescribes that, 
where the person to whom notice is 
issued under Rule 22 does not appear or 
does not show cause as ta why the 
decree should not be executed, the court 
shall order the decree to be executed. 
But where such person makes any ob- 
jection to the execution of the decree, 
the court is to consider such objection 
and make an order as it thinks fit. We 
have seen that the executing court has 
said that no express order in terms of 
Rule 23 was actually passed and, there- 
fore, it came to the conclusion that the 
miscellaneous case in question was mam- 
tainable, 


7. In support of his contention Mr. 
Rai placed reliance upon the Full Bench 
decision of this Court in Baijnath Prasad 
Sah v. Ramphal Sahni, (AIR 1962 Pat 
72) where it was held that the principle 
of constructive res judicata applies to an 
execution proceeding also, It. was laid 
down in that decision that there are five 
important stages in an execution pro- 
ceeding of a money decree, namely, (1) 
issue of notice under Order 21, Rule 22, 
(2) the order for issue of attachment, (3) 
order for sale of the property, (4) sale 
of the property, and (5) confirmation of 
the sale. 


It was held that if in spite of service 
of notice, the judgment debtor fails to 
raise an objection which he might and 
ought to have raised at that stage, for 
instance, an objection on the ground of 
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limitation, the court in passing the order 
for execution of the decree must be 
deemed to have decided the objection 
against him. It was further observed that 
ordinarily the court does not pass an 2x- 
press order to the effect that the decree 
be executed: That order is implied in 
the order for the issue of attachment. 
All objections, therefore, to the execut- 
ability of the decree have to be raised 
in such cases before the order for issue 
of attachment, Similarly, when the court 
orders sale of the judgment-debtor’s 
property at the third stage of the pro- 
ceeding under R, 64 of O. 21, any objec- 
tion on the ground of non-saleability 
of the property must be raised be- 
fore that stage and in case the judgment- 
debtor fails to raise any such question 
at that stage, the court must be deemed 
to have decided it against him by pass- 
ing an order for sale of the property, 
because, unless the property is liable to 
sale the court cannot pass that order. We 
are, however, not concerned in this case 
with the subsequent stages as the prin- 
ciple of res judicata is sought to be ap- 
plied on the basis of what happened at 
the earlier stage of the execution pro- 
ceeding. On the facts and in the circum- 
stances mentioned above, I would accept 
the contention of the learned counsel for 
the appellant and as also observed by 
the Full Bench, an order under Rule 23 
may be implied by passing of the sub- 
sequent order in the execution proceed- 
ing after the service return of the notice 
under Rule 22. In my view, the order of 
the executing court dated 12-5-1972 di- 
recting the decree holder to deposit the 
travelling allowance of the Nazir and to 
file processes for effecting delivery of 
possession would amount to an order un- 
der Rule 23 for executing the decree, No 
objection, therefore, having been filed 
to the exécutability of the decree before 
that order, the objection filed sub= 
sequent thereto must be deemed to be 
barred by the principle of constructive 
res judicata. The order of the courts 
below, therefore, to the maintainability 
of the execution case must also be up- 
held on this ground as well, 


8 Now I proceed to consider the 
main question as to whether the courts 
below should have ordered for removal 
of the structures in course of effecting 
the delivery of possession of the land in 
question, 

The relevant provision is contained in 
Rule 35 of Order 21 which deals with 
the modes of executing a decree for pos- 


Ramrup Rai v. Gheodhari Kuer 


Pat. 199 


session of immovable properties, The 
court of appeal below has noticed some 
cases.on the point but all those cases are 
between a landlord and tenant and, in 
my view, the principle laid down in 
those cases will not apply to a situation 
in the case before us, The only question 
that has to be decided is as to whether 
while executing a decree for recovery of 
possession of the vacant land the execut- 
ing court can direct for removing the 
structures, Such structures may be put 
up by a judgment-debtor, (1) before the 
institution of the suit, (2) pendente lite, 
and (3) after the decree, In their objec- 
tion petition the judgment-debtors had 
pleaded that the constructions in ques- 
tion were put up by them must before 
the suit. The decree-holder in his rejoind- 
er, however, controverted this position and 
contended that the structures were put 
up after the passing of the decree, There 
is no express finding on this question by 
either of the courts below, As already 
seen, they proceeded entirely from a 
different angle to answer this question. 
It cannot be disputed that where the de- 
fendant puts up construction pendente 
lite or after the passing of the decree, 
then the executing Court can order de- 
molition of the structures and deliver 
vacant possession. But where the con- 
structions are put up before the institu- 
tion of the suit, the executing court can- 
not order demolition of the structures, 
but would simply deliver possession of 
the land and the buildings after removal} 
of the judgment-debtor therefrom, In 
either case, however, the court may S| 
fore ordering delivery of possession give 
time to the judgment-debtor to remove 
himself the materials, if he so liked. 
The judgment-debtors’ claim of the 
structures being in existence from be- 
fore the institution of the suit was con- 
troverted by the decree-holder and both 
the sides examined several witnesses in 
support of their respective stand, The 
executing court has not discussed the 
ora] evidence on this point, but it ap- 
pears from para 9 of its order that with 
reference to the said evidence as well 
as the judgment of the title suit itself, 
it came to the conclusion that some 
structures existed on the suit land from 


before. To that view of the matter, the 
executing Court did not think-it proper 
to order for removal of the structures 
and has further held that after delivery 
of possession was effected in his faveur, 
it was for the decree holder to consider 
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_as to what he shall do with the ' struc- 
tures in .question, 


9. From a ‘perusal of para 7 of the 
Order of the lower appellate court, how- 
ever, I find that it has come to a con- 
‘ clusion that two Docharas were con- 
structed by the judgment-debtors during 
the pendency of the suit, although some 
other structures were already there 
from before. The -decree-holder has 
prayed for delivering vacant possession 
over the lands on demolishing the two 
Docharas only, which according to the 
above finding were constructed pendente 
lite, In that view of the matter, I wil 
allow this appeal and direct the execut- 
ing court for giving possession of the 
land after removal or demolition, as the 
case may be, of the two Docharas, With 
respect to the constructions, if any, al- 
ready on the land from before, it would 
simply allow some reasonable time to 
the judgment-debtors to remove the 
materials of the said structures, I find 
support for this view from the case of 
Mohd, Ismail v. Ashiq Husain (AIR 1970 
All 648), 


10. For the foregoing reasons, this 
appeal is allowed as indicated above, but 
in the circumstances I shall make no 
order as to costs, 


LALIT MOHAN SHARMA, 
I agree, 


J. 1 


Appeal allowed, 
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B. P. JHA AND M. P. VARMA, JJ. 
Thakur Umanath Mahadeo and others, 
Petitioners v. The State of Bihar and 
others, Respondents. 


Civil Writ Jurn. Case No, 3163 of 1978, 
D/- 7-12-1979, 


Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act, 1961 (12 of 1962), Ss, 15 (1) 
and 11 — No final publication ‘under 
S. 11 (1) made in respect of surplus land 
— Notification under S. 15 (1) cannot be 
issued, - 


In both the cases where an enquiry. 


is made under Section 10 or in which 
land is surrendered as surplus the pub- 
lication of final list under Section 11 (1) 
is mandatory, If there is no final publi- 
cation under Section 11 (1) in respect of 
the surplus land, no notification can be 
made under ‘Section 15 (1). 


BX/DX/A596/80/JHS 


Umanath v, State . 


(Para 1) 


ALR. 
J. N. P. Verma and Ashok Kumar 
Verma, for Petitioners; Chunni Lal, 


Govt, Pleader No, 5 and S. K, P. Sinha, 
Jr. Counsel to Govt, Pleader No, 5, for 
Respondents, 


M. P. VARMA, J.:— In this writ ap- 
plication, the petitioners have challeng- 
ed the validity of Annexure ‘11’, Anne- 
xure ‘11’ is the notification purported to 
have been issued under sub-section (1) 
of Section 15 of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act, 1961, The 
validity of this order has been challeng- 
ed solely on the ground that there can 
be no final publication under Section 11 
without following the procedure laid 
down under Section 10 of the said Act 
and, therefore, it: follows that notifica- 
tion under Section 15 (1) can be made 
only when there is a final publication 
of the list under Section 11 (1) of the 
Act. So far as this case is concerned, it 
has been contended by the Counsel for 
the respondents that since the peti- 
tioners have voluntarily surrendered the 
land there was no question of holding 
enquiry with regard to the surplus land. 
It appears that this fact has been chal- 
lenged by the petitioners in the writ ap- 
plication, It is the case of the petitioners, 
that the grandfather of the Sebait of the 
petitioners, late Banbari Lal, created a 
deed of trust. There will be three sepa- 
rate deities in the name of Thakur Uma 
Nath Mahadeo, Sri Laxmi Narain and 
Sri Ram-Laxman Janki and one separate 
block was allotted to the Sebait also and 
so taking into consideration the case of 
each deity and the Sebait, they were in 
ali claiming four separate units. In view 
of the denial of any surrender of the 
land it appears essential that before 
issuing any such notification it was m- 
cumbent on the authorities to have en- 
quired into with regard to the finding 
of the surplus land. There being no such 
finding to the effect that there was sur- 
plus land, the order appeared to be 
without jurisdiction, In both the cases 
where an enquiry is made under Sec. 10 
of the Act or in which land is sur- 
rendered as surplus the publication of 
final list under Section 11 (1) is manda- 
tory. If there is no final publication un- 


der Section 11 (1) of the Act in respect, 
of the surplus land, no notification can 
be made under Section 15 (1) of the Act}: 
and, therefore, this impugned order is! 
ultra vires and must be quashed, 
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2,- In the result, Annexure ‘11’ is 
quashed, There will be no order as to 
costs, 

B, P. JHA, J.:— I agree. 
. Order accordingly, 
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FULL BENCH 
B. P, JHA, NAGENDRA PRASAD 
SINGH AND BIRENDRA PRASAD 
SINHA, JJ, 


Indradeo Prasad Singh and another, 
Petitioners v. Sheonath Prasad Singh 
and others, Opposite Party. 

Civil Revn. No. 1 of 1976, D/- 18-9- 
1979, 

(A) Civil P. C. (1908), O. 20, Rr. 18 (2) 
and 12 — Suit for partition — Prepara- 
tion of final decree — Application at 
that stage by plaintiff for enquiry wto 
profits realised during pendency of suit 
— Maintainable, though prayer not 
made in plaint nor direction given in 
preliminary decree — Suit for recOvery 
of possession and suit for partition —~ 
Distinction indicated. 1963 BLIR 297, 
Overruled, 

A member of the joint Hindu family 
can file a suit for partition as well as 
for rendition of accounts, A preliminary 
decree can also be passed for partition 
and for rendition of accounts, A plain- 
tiff can pray for an enquiry into the 
profits realised by the defendants at the 
stage of the preparation of the final 
decree though such prayer had not been 
made in the plaint, nor such direction 
has been given in the preliminary 
decree. It is necessary to demand such an 
enquiry in order to adjust equities aris- 
ing between the parties, It will be with- 
in the discretion of the Court to allow 
such prayer on the facts and circum- 
stances of each case. The reason for 
maintainability of such an application at 
the stage of the preparation of the final 
decree is that the shares are ascertained 
in a preliminary decree, and, therefore, 
the occasion for rendition of accounts 
arises only after the passing of the pre- 
liminary decree, Every suit for partition 
is a suit for accounts, and, as such, even 
though no specific prayer has been made 
in the plaint, nor any direction has been 
: given in the preliminary decree, the 
plaintiff is entitled to apply for an en- 
quiry into the profits realised by the 
defendants at the time of the prepara-~ 
tion of the final decree, 1963 BLJR 297, 


FX/GX/C816/80/DVT , . . 


Indradeo Prasad: Singh v. Sheonath Prasad Singh (FB) 
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Greer: AIR 1956 Pat 244, ‘Approved. 
(Paras 3, 5, 6, 8, 9, 10) 


The only difference between a aft for 
recovery of possession of the land along 
with mesne profits and a suit for partı- 
tion is that in the former, the plainuff 
has to pray for past mesne profits (see 
Order 20, Rule 12 (1) (b) of the Code); 
and, in the latter, the plaintiff is not re- 
quired to pray for past profits. Order 20, 
Rule 12 applies to a case where the de- 
fendant is in wrongful possession of.a 
suit property. In a suit for partition of 
the joint family properties, nobody is in 
wrongful possession of the properties. 


(Para 9) 
(B) Civil P. C. (1908), O. 20, R. 18 — 
Preliminary and final decrees — There 


can be more than one preliminary as 
well as final decree. AIR 1951 Mad 938 
(FB), Rel. on. (Para 9) 


Cases Referred : Chronological Paras 
AIR 1977 Cal 99 3 
AIR 1977 Orissa 154 

AIR 1967 SC 155: 1967 All LJ 239 
1963 BLJR 297 LSD G 
AIR 1960 Andh Pra 45 - 
AIR 1956 Pat 244 

AIR 1951 Mad 938 (FB) 
AIR 1951 Pat 481 

AIR 1923 Mad 147 
(1887) ILR 14 Cal 493 


Prem Lal, Sheokumar Singh and 
Kamla Prasad Roy, for Petitioners; 
Ramjee Sharan, K., K, Sharan, Nagendra 
Rai and Rameshwar Prasad, for Oppo- 
site party. 


B, P. JHA. J.:-— The Civil Revision Peti- 
tion has been referred by a Division 
Bench to the Full Bench for settling the 
correctness ofthe two inconsistent Bench 
decisions of the Patna High Court ‘in 
Ram Narain Prasad Sah v. Ramji Prasad 
Sah (AIR 1956 Pat 244) and in Ajodhya 
Missir v. Nageshwar Prasad (1963 BLJR 
297), 


2. The short point of law for consi- 
deration in this revision petition is: 


Whether an application by the plain- 
tiff in the course of the preparation of 
the final decree for an enquiry into the 
profits of the properties realised by the 
defendants during the pendency of the 
suit and before the preparation of the 
final decree is maintainable or not? 


3. The. answer must be given in the 
affirmative. To start with, in the earliest 
decision of the Privy Council, Pirthipal 
v, Jowahir Singh,. (1887) ILR 14 Cal 493, 


1, 3, 
3, 4, 5, 8 


? 


9 
8 
3 
8 
9 
7 
3 
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their Lordships of the ‘Privy Council 
held: . 


(i) The claim for an account in a par- 
tition suit is not a claim for mesne pro- 
fits. The provisions for mesne profits 
are applicable to suits for land in which 
the plaintiff has a specific interest and 
not a suit for partition where a member 
of the joint family has no specific in- 
terest until the decree, 


(ii) A member of the joint Hindu 

family can claim for an account from 
other members only after the passing of 
the preliminary decree and not before 
that. After the passing of the prelim 
nary decree, the share of a member of 
the joint Hindu family is specifically 
ascertained, and, as such, a member can 
claim, for account about the profits re- 
alised by the defendants only after the 
preliminary decree is passed. 
This Privy Council decision was follow- 
ed by a Bench decision of the Madras 
High Court in Ramaswami Aiyar v. 
Subramania Aiyar, (43 Mad LJ 408: 
AIR 1923 Mad 147). Later on, the Privy 
Council decision was also followed in a 
Full Bench decision of the Madras High 
Court in SBassavayya v. Guravayya, 
(AIR 1951 Mad 938). . The Full Bench 
decision of the Madras High Court was 
followed by a large number of decisions 
in Ghanshyam Martha v. Brundaban Pra- 
dhan, (AIR:1977 Orissa 154), Satvanara- 
yan Sastrulu v. Mallikarjuna Sastrulu, 
(AIR 1960 Andh Pra 45), Saraswati Debi 
v. Satya Narayan Gupta, (AIR 1977 Cal 
99), and Ram Narain Prasad Sah v, 
Ramji Prasad Sah, (AIR 1956 Pat 244), 
This Full Bench decision of the Madras 
High Court was not brought to the notice 
of the Division Bench of the Patna 
High Court in Ajodheya Missir v. Nagesh« 
war Prasad, (1963 BL JR 297), 


4. The facts of the Full Bench deci- 
sion of the Madras High Court (supra) 
were that the plaintiff did not pray in 
the plaint for rendition of: accounts by 
the defendants, nor a decree was passed 
to that effect. In the course of the Pro- 
ceeding of the final decree, the plaintiff 
applied for an enquiry into the profits 
of the properties realised by the defen- 
dants during the pendency of the suit. 
On these facts, the trial Judge allowed 
the prayer of the plaintiff and the same 
was upheld by the Full Bench of the 
Madras High Court. In the Full Bench 
decision, it has been held that a plaintiff 
is entitled to apply ‘for an enquiry into 
the profits of the properties realised by 
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the defendants during the pendency of 
the suit and before the preparation of 
the final decree for the reason that every 
suit of partition is substantially a suit 
for account of joint family properties on 
the date of the suit. Further, even if no 
such prayer is made by the plaintiff in 
the plaint, nor the preliminary decree 
mentions about the rendition of the ac- 
count by the defendants, the plaintiff is 
entitled to apply for rendition of ac- 
counts in the course of the preparation 
of the final decree for the period 
between the date of the institution of the 
suit and the. preparation of the. final 
decree. Such an application for enquiry 
into the profits is covered by Order 20, 
Rule 18 (2) of the Code of Civil Proce- 
dure (hereinafter referred to as ‘the 
Code’) and not by Order 20, Rule 12 of 
the Code, 

5. In the present case, the plaintiff 
applied for an enquiry into the profits 
realised by the defendants during the 
pendency of the suit at the stage of pre- 
paration of final decree, The court below 
rejected the prayer for rendition of ac- 
count by the defendants on the ground 
that plaintiff had not pleaded, in the 
plaint that he was excluded from the 
share in the profits. In other words, the 
court below followed the decision of this 
Court in Ajodheya Missir v. Nageshwar 
Prasad, (1963 BLJ 297). I, approve of 
the Madras Full Bench decision in Bas- 
avayya’s case, (AIR 1951 Mad 938), as a 
correct decision. In my opinion, even if 
the plaintiff has not pleaded in the plaint 
that he has been excluded from the share 
of profits, he is entitled as a member of 
the Hindu joint family to apply for an 
enquiry in respect of the profits realised 
by the defendants at the stage of the 
preparation of final decree because every 
suit for partition is a suit for account on 
the date of the institution of the suit, 
Such an application is required to be 
filed after the ascertainment of share in 
the preliminary decree, 

6. For example, a preliminary decree 
has been passed in respect of 1/4th share 
in the joint family property in favour 
of the plaintiff. The plaintiff will be en- 
titled to '/sth share of the profits which 
acerued to the plaintiff during the pen- 
dency of the suit and the adjustment 
shall be made accordingly. The object 
of rendition of account is that a party 
may not devour the whole income of 
the joint family property and the other 
is deprived of the same, Such an en-« 
quiry is necessary to adjust the equities 
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arising between the parties, It is re- 
levant to quote the observations of their 
Lordships of the Madras High Court in 
the Full Bench decision (supra) which 
run as follows: 

“In our opinion, this rule does not 
mean that all directions which may be 
necessary or proper to be given in a par- 
tition suit before a final decree is passed 
should be given at the stage of the pre- 
liminary decree itself, It may be neces- 
Sary in a partition suit not merely to 
divide the properties but also to realise 
outstandings, discharge common liabili- 
ties, sell properties not capable of easy 
division, direct different sharers to ac- 
count for different periods of time in re- 
spect of profits of different properties, 
adjust equities between the parties and 
give directions from time to time to the 
Commissioners appointed to divide the 
properties or take accounts. It is not 
reasonable to suppose that the power of 
the Court to give directions in respect 
of all or any of these matters must be 
exercised only at the time of passing 
the preliminary decree and is exhausted 
with the passing of that decree”, 
Relying on the observations of the Full 
Bench of the Madras High Court, I hold 
that it is necessary that in the interest 
of justice such a prayer for an enquiry 
into the profits realised by the defen- 
dants is maintainable in the course of 
the proceeding for a final decree, though 
such prayer has not been made in the 
plaint, nor a preliminary decree has 
been passed in this connection. The stage 
for applying for account arises only 
after the preliminary decree is passed 
when the share of the plaintiff is speci- 
fied therein. I, therefore, hold that the 
application for account is maintainable 
in the course of the proceedings of the 
preparation of the final decree, 

T. The Division Bench in Ajodheya 
Missir’s case, (1963 BLJR 297), had reli- 
ed on a Division Bench decision nf the 
Patna High Court in Dipnarain Mahton 
v. Bihari Mahton, (AIR 1951 Pat 481). 
The fact of the Division Bench decision 
in Dipnarain’s case was that the plaintiffs 
filed a suit for recovery of compensation 
in respect of the undivided interest in 
certain properties held by the defen- 
dants. The trial court passed the decree 
for compensation. On appeal, the appel- 
late court held that the defendants were 
in joint possession of the lands along 
with the plaintiff. In those circumstances, 
the appellate court did not pass any 
decree for compensation. In my 
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opinion, the decision in Dipnarain’s 
case (supra) does not apply to the 
present case. The facts of the 
present case are different from the 
case of Dipnarain Mahton., There- 
fore, it is not necessary to overrule this 
decision. In the present case, by virtue 
of the trial court’s decree, the shares of 
the parties have been specified in the 
joint family properties, and as such, the 
plaintiff is entitled for filing an applica- 
tion for rendition of accounts by the 
defendants, 

8. There may be two types of cases’ 
one in which the plaintiff files a suit for 
partition as well as for rendition of ac- 
counts pendente lite. The other type of 
the case is where the plaintiff makes no 
prayer for rendition of accounts by the 
defendants, nor such a direction has 
been given in the preliminary decree. In 
the other type of the case also, the plam- 
tiff can apply for an enquiry into the 
profits realised by the defendants, at the 
stage of the preparation of final decree. 
I, therefore, hold that the court below 
acted without jurisdiction in holding that 
such petition filed by the plaintiff is nct 
maintainable in law. The plaintiff ap- 
plied for an enquiry into the profits 
realised by the defendants in respect of 
Villages Barhaya, Khajuria, Nawada and 
Champaran. On appeal arising out of the 
partition suit, the High Court held that 
the lands in villages Barheya, Khajuria, 
Nawada and Champaran are joint family 
lands, If it is so, the application of ihe 
plaintiff for rendition of accounts by the 
defendants, in my opinion, is maintain- 
able at the stage of the preparation of 
the final decree. In this circumstance, I 
overrule the decision in Ajodheya Mis- 
sir’s case, (1963 BLJR 297), and remand 
the case to the court below for fresh de- 
cision in accordance with law. In my 
opinion, the decisions in Ram Narain 
Prasad Sah v, Ramji Prasad Sah, (AIR 
1956 Pat 244) and in Basavayya v, Gura- 
vayya, (AIR 1951 Mad 938) (FB) are cor- 
rect decisions. 

9. A prayer for rendition of accounts 
can be allowed under O. 20, R. 18 (2) of 
the Code, There is a difference between 
the mesne profits under O. 20, R. 12 of 
the Code and O. 20, R. 18 of the Civil 
P. C. O. 20, R. 12 of the Code deals with 
mesne profits, In a case of mesne pro- 
fits, the plaintiff is entitled to future 
mesne profits provided he has prayed 
for past mesne profits in the suit, The 
court will pass the future mesne pro- 
fits though there is no specific nraver far 
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the mesne’ profits, ‘in the plaint, (See 
Gopalkrishna Pillai v. Mennakshi Ayal 
(AIR 1967. SC 155)). Similarly, the 
Court may allow a prayer for accounts 
pendente lite in a suit for partition, 
though there is no specific prayer for the 
Same in the plaint. The only difference 
between a suit for recovery of posses- 
sion of the land along with mesne pro- 
fits and a suit for partition is that in the 
former, the plaintiff. has to pray for past 
mesne profits (see Order 20, Rule 12 (1) 
{b} of the Code}: and, in the latter, the 
plaintiff is not required to pray for past 
profits, O. 20, R. 12 of the Code applies 
to a case where the defendant is in 
wrongful possession of a suit property. 
In a suit for partition of the joint family 
properties, nobody is in wrongful pos- 
session of the properties. Every co-sharer 
holds the joint family property on behalf 
of others. As such as the partition suit 
is filed, there is a severance of status, 
On the date of partition, a member of 
the joint family has no specific share im 
the suit properties, and, such share is 
ascertained only by passing a preliminary 
decree. Now, it is a settled law that 
there can be more than one preliminary 
decree and similarly there can be more 
than one final decree See Bassavayya v. 
Guravayya (AIR 1951 Mad 938 (FB)). 

10. The law raised in this case is 
summarised thus: 

A member of the joint Hindu family 
can file a suit for partition as well as 
for rendition of accounts. A preliminary 
decree can also be passed for partition 
and for rendition of accounts. A plaintiff 
can pray for an enquiry: into the profits 
realised by the defendants at the stage 
of the preparation of the final decree 
though such prayer had not been made 
in the plaint, nor such direction has veen 
given in the preliminary decree. ft is 
necessary to demand such an enquiry m 
order to adjust equities ‘arising between 
the parties. It will be within the dis- 
cretion of the Court to allow such pra- 
yer on the facts and circumstances’ of 
each case. Suppose a defendant is m 
possession of the suit properties and he 
has realised the income from the pro 
perties. If the plaintiff is not given 
share out of the profits realised by the 
defendant, a great injustice will be done 
to the plaintiff and the plaintiff will be 
deprived of his due share during the 
pendency of the suit. Further, the re- 
ason for maintainability of such an ap- 
plication at the stage of the preparation 
of the final. decree is' that ‘the shares dre 
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ascertained in ‘a’ preliminary decree, and, 
therefore, the occasion for rendition ci 
accounts arises anly after the passing 
of the preliminary decree. Every suit 
for partition is a suit for accounts, and, 
as such, even though no specific prayer 
has been made in the plaint, nor any 
direction has been given in the prelimi- 
nary decree, the plaintiff is entitled to 
apply for an enquiry into the, profits 
realised by the defendants at the time 
of the preparation of the final decree, 


11. In the result, the petition is allow- 
ed and the case is remitted back to the 
trial Judge for fresh consideration of 
the application filed by the petitioner 
in accordance with law and in the light 
of the observations made above. The 
parties shall bear their own costs, 


NAGENDRA PRASAD SINGH, J.:— 
I agree, 


BIRENDRA PRASAD SINHA, J. :— 
I agree, 
Petition allowed, 
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HARI LAL AGRAWAL AND 
CHOUDHARY SIA SARAN SINHA, JJ. 


Thakur Ram Sahai ‘Sinha, Appellant 
v. Mostt. Bimla Devi and another, Re- 
spondents. 


Appeal from Appellate Decree No. 76 
of 1970, D/- 18-1-1980.* 


(A) Civil P. C. (1908), O. 22, R. 1 — 
Suit for rent decreed against two defen- 
dants — Appeal by one only — Non- 
appealing defendant dying— Appeal held 
did not abate, 


Where one only of the two defendants 
filed the appeal against the joint decree 
against them in the suit for rent and the 
non-appealing defendant died the appeal 
held did nat abate because the liability 
of the two defendants were separate. 

(Para 5) 

(B) Civil P. C. (1908), S. 12 — Appli- 
cation — Issue in conflict need not neces- 
sarily arise from the pleadings — It 
could . arise even at the hearing of the 
suit. 

For the application of S. 11, Civil P. C. 
(res judicata) the issue in conflict need 
not necessarily arise from the pleadings 
but could come up for decision otherwise 


*From order ‘of Dilipkumar Sinha, Addl 
: Sub-J., Gaya, D/- 15-9-1969 Pat) 
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also i.e., in the course of the; 
of the suit and evidence. The. earlier suit 
was for eviction against the present first 
defendant and the State of Bihar was 
added as 2nd defendant on the first de- 
fendant’s pleading tenancy in the State 
of Bihar. That suit was decreed against 
the first defendant and was dismissed 
against the State of Bihar even though 
it admitted the tenancy. The result was 
due to the plaintiff's evidence to the con- 
trary. In the present suit for rent the 
first defendant held could not dispute 
the tenancy in view of S. 11, C.P.C. tak- 
ing advantage of the admission of the 
State in the earlier suit. In this suit the 
State denied such relationship. 

(Paras 10 & 13) 


(C) Civil P. C. (1908), O. 7, R. 1 and 
©. 20, R. 4 — Plaintif can abandon part 
of relief or give up relief against parti- 
cular defendant. 


It is open to a plaintiff to give up any 
part of his claim or give up relief against 
any particular defendant. The court 
could not compel him not to do so but 
should grant relief as claimed if he was 
entitled to it in law. (Para 12) 


Baidyanath Prasad No. 2, for Appel- 
lant; Binda Prasad, for Respondents. 


CHOUDHARY SIA SARAN SINHA, 
J.:— Defendant No. 1 has come up in 
‘second appeal against the judgment of 
reversal passed by the lower appellate 
court, namely, First Additional Subordi- 
nate Judge, Gaya. One Bimla Devi, re- 
spondent No. 1, as plaintiff, instituted 
Money Suit No. 66 of 1963, praying for 
a decree for Rs. 1,120 against three per- 
sons, namely, the appellant (defendant 
No. 1), the State of Bihar and one Sri 
Balmiki Prasad Sinha impleading the 
latter two as defendants 2 and 3. The 
claim was on account of ‘rent or damage’ 
“in respect of a house at the rate of 
Rs. 40 per month for a period of 28 
months from February, 1960 to May, 
1962. The plaintiff prayed for a joint 
decree against the three defendants. 


2. Although the case of the plaintiff 
“as to who was inducted as tenant in res- 
pect of the house in question is highly 
Shaky, it appears that the plaintiff sought 
‘to make out a case that the Criminal In- 
telligence Department of the State of 
‘Bihar was a tenant in respect of this 
yhouse through its employee defendant 
Department. As it appears-from the sub- 
mission made by. the learned counsel for 
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the -appellant (defendant No. 1), defen- 
dant No. 1 used the premises in question 
his 
residential purposes. The plaintiff’s case 
further was that defendant No. 3 had 
been inducted as a sublessee by defen- 
dant No. 1. There being default in pay- 
ment of rent, the suit was instituted, as 
stated above, for a joint decree for 
‘rent or damage’ against all the three 
defendants. 


3. It appears that sometime at the 
stage of hearing of the suit the plaintiff 
did not want to press her claim for rent 
against the State of Bihar and a petition 
to that effect was filed which appears 
to have been accepted by the trial Court. 
The result was that the State of Bihar 
(defendant No. 2) left the scene and the 
suit was contested by the remaining de- 
fendants only, both of whom disowned 
their liability to pay the rent claimed. 


4. The trial court held that under the 
peculiar circumstances of the case when 
the plaintiff had not chosen any remedy 
against the State of Bihar, who was 
liable to pay rent, she has got no valid 
cause of action against defendants 1 and 
3, and, as such, it dismissed the suit. The 
plaintiff took up the matter in appeal. 
Relying on the finding of Title Appeal 
No. 65 of 1962 in the earlier litigation, 
to be referred to hereinafter, the lower 
appellate court fastened the responsibi- 
lity on the shoulders of the appellant 
for payment of the rent at the rate of 
Rs. 30 per month for a period from Feb- 
ruary, 1960 to July; 1961. The lower 
appellate Court also saddled the respon- 
sibility for payment of the rent for the 
subsequent period as claimed in the 
plaint on the shoulders of defendant No. 
3. The appeal was allowed in part on 
contest against defendants 1 and 3 and 
dismissed against the State of Bihar on 
the ground that no relief was claimed 
against the State of Bihar. This has led 
defendant No. 1 to come up to this Court 
in second appeal which, by order of a 
learned single Judge of this Court, 
stands referred to a Division Bench. 


5. The point raised by learned coun- 
sel for the appellant is a short one, 
namely, that the State of Bihar having 
acknowledged in written statement filed 
in the earlier suit, though they disputed 
the same in the instant suit, that they 
(State of Bihar) was a tenant of the 
tenanted premises the lower appellate 
court acted illegally in allowing a decree 
against defendant. No. .1.. Defendant No. 
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t is the sole appellant of this appeal. 
Defendant No. 3, against whom also a 
decree was passed by the lower appel- 
late court, has not appealed. A submis- 
sion was made by the learned counsel 
for respondent No. 1 that defendant No. 
3 being dead, this appeal stood abated. 
The liability of defendant No. 1 and de- 
fendant No. 3 being clearly separate, 
this contention about abatement is un- 
acceptable and it must fail. 


6. Undisputedly, earlier to the instant 
suit, the plaintiff had instituted Title 
Suit No. 39 of 1960 against the present 
appellant for his eviction from the suit 
premises as also for arrears of rent. The 
appellant filed a written statement in 
the suit in which he averred, inter alia, 
that it was the State of Bihar who was 
a tenant in respect of the suit premises. 
The plaintiff thereupon added the State 
of Bihar also as defendant in the suit 
and the State of Bihar in their written 
statement admitted that they were the 
tenant in respect of the house in ques- 
tion through the appellant. When the 
matter went to trial, the plaintiff, how- 
ever, took up a different stand. One 
Kedar Nath, husband of the plaintiff, in 
course of his evidence stated that the 
State of Bihar was not a tenant and he, 
therefore, claimed a decree only against 
the appellant. In spite of the evidence 
adduced on behalf of the plaintiff ab- 
solving the State of Bihar from the 
liability the trial court acting on the ad- 
mission of the State of Bihar in the 
written statement decreed the suit 
against the appellant and the State of 
Bihar jointly. 


7. The State of Bihar took up the 
‘matter in appeal, it being Title Appeal 
No. 65 of 1962. The appellate court ob- 
served that though in the plaint of the 
earlier suit, as it originally stood, the 
plaintiff did not claim the State of B'har 
to be her tenant, she got the plaint 
amended on the assertion in the written 
statement made by the present appellant 
that the State of Bihar was the real ten- 
ant. But in spite of this amendment, in 
course of evidence, adduced on behalf 
of the plaintiff, the plaintiff did not 
acknowledge the relationship of landlord 
and tenant between the plaintiff and the 
State of Bihar. The lower appellate 
court, therefore, held that in view of the 
evidence adduced on behalf of the plain- 
tiff any admission made by the State of 
Bihar in the written statement could not 
entitle the plaintiff to get a decree 
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against the State of Bihar. The result 
was that the lower appellate court set 
aside the decree of the court below de- 
creeing the suit against the State of 
Bihar and it affirmed the same so far 
as it related to the present appellant. 
Undoubtedly, this judgment of the lower 
appellate court has become final. 


8. This time the plaintiff instituted 
the instant suit for arrears of rent in 
respect of the same house, though for a 
period subsequent to that claimed in the 
earlier suit, against the present appel- 
lant, the State of Bihar and defendant 
No. 3. Defendant No. 3 was impleaded 
on the ground that defendant No. 1, 
when he left the suit house, inducted 
defendant No. 3 as a sublessee. Defen- 
dant No. 3 disowned his liability as alleg- 
ed in the plaint. Even defendant No. 1 
denied his liability and stated that it 


was not he but the State of Bihar, who 
was the tenant in respect of the house 
in question. The State of Bihar, how- 


ever, took a different stand this time, 
presumably being emboldened by the 
decision of the lower appellate court in 
the earlier suit, the case set up by them 
being that the State of Bihar was not a 
tenant in respect of the house in ques- 
tion. 


9. Several issues were framed on 
the basis of the pleadings. one of which 
(vide issue No. 5) raised the question of 
res judicata. One of the issues {vide issue 
No. 4) also related as to whether the 
plaintif was entitled to the decree for 
the amount claimed and if so from 
whom. While dealing with issue No. 4, 
the, trial court observed that there was 
no difficulty in deciding that the plain- 
tiff was a landlord of the holding in 
question of which defendants 1 and 2 
were for some time tenants. It further 
observed that no doubt defendants 1 and 
2 have denied the relationship of land- 
lord and tenant between the parties in 
this case, but the matter is now not open 
to question in view of the decision in 
the earlier suit. To this extent, the trial 
court adopted the principle of res judi- 
cata, but the trial court took a some- 
what inconsistent stand while dealing 
with the issue of res judicata in para- 
graph 16 of the judgment and held that 
the liability to pay rent, obviously as 
claimed in the instant suit, was not bar- 
red by res judicata. In paragraph 10 of 
his deposition, in the instant suit, tha 
same Kedar Nath, who had deposed in 
the earlier suit for the plaintiff, admit- 


1980 . 
ted that in the previous suit he had 
Stated that it would be wrong to say 


that the State of Bihar was tenant in the 
house in question. His further admission 
was that no tenancy in respect of the 
premises in question between the plain- 
tiff and the State of Bihar came into be- 
ing after the decision in the earlier suit. 
In spite of the pleadings of the parties 
and the evidence of P.W. Kedar Nath, 
the trial court dismissed the suit against 
defendants 1 and 3 observing that as the 
plaintiff did not choose his remedy 
against the State of Bihar, who, in its 
Opinion, was liable to pay rent, the 
plaintiff had no cause of action against 
defendants 1 and 3. Being aggrieved the 
plaintiff-respondent took the matter in 
appeal. The lower appellate court accus- 
ed the trial court of the wrong approach 
adopted by it and held that in view of 
the finding: given in Title Appeal No. 65/ 
§2, it was wrong on the part of the trial 
Court to ignore the same and decide 
afresh about the relationship of landlord 
and fenant meaning thereby that the 
lower appellate court took the view that 
the matter regarding the relationship of 
landlord and tenant stood concluded by 
the principle of res judicata. The result 
was that the lower appellate court allow- 
ed the appeal in part on contest against 
defendants 1 and 3 making them re- 
sponsible for rent for the different periods 
mentioned in the judgment. The lower 
appellate court, however, observed that 
since no relief was claimed against the 
State of Bihar the appeal stood dismissed 
against them. This is what has led de- 
fendant No. ft to approach this Court in 
the instant second appeal. 

10. It is difficult to accept the con- 
tention raised on behalf of the appel- 
lant. The shaky stand taken by the plain- 
tiff had given rise to a conflict, directly 
and substantially in issue, as to.who was 
the actual tenant in respect of the house 
in question, This conflict was settled at 
rest in a properly constituted suit which 
went up to appeal in Title Appeal No. 
65 of 1962, in which the appellant as also 
the State of Bihar were parties. The ap- 
pellate court dismissed the suit against 
the State of Bihar and it was decreed 
against the appellant. The principle of 
res judicata is well known. Explanation 
M to Section 11 states that the matter 
referred to must in the former suit have 
been alleged by one party and either 
denied or admitted, expressly or implied- 
ly, by the other. Explanation IV further 
states that any matter which might and 
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ought to have been made ground of de- 
fence or attack in such former suit 
should be deemed to be a matter direct- 
ly and substantially in issue in such 
suit’ For the application of Section 11, 
C.P.C. it is not always necessary that 
the issue in conflict must be raised in 
the pleadings themselves as such conflict 
may come up for decision otherwise also 
in view of the stand taken by the parties 
in course of the hearing of the suit. It 
is also well settled that even if the sub- 
ject matter of dispute be different, as in 
the instant case the period for which the 
rent was claimed was different in the 
two suits, if the matter is otherwise co- 
vered by Section 11 of the Code 
of the Civil Procedure the principle 
of res judicata will apply with equal 
force. This being the position the deci- 
sion in Title Appeal No. 65 of 1962 will 
operate as res judicata against the pre- 
sent appellant and he cannot compe- 
tently challenge in the instant suit about 
there being no relationship of landlord 
and tenant between him and the plaintiff. 
This is one aspect of the matter. 


11. In the instant suit the amount of 
Rs. 1,120 was claimed by the plaintiff 
as the amount of ‘rent or damages’ for 
the relevant period mentioned therein. 
Though there was a difference between 
the appellant and the State of Bihar in 
the instant suit as to who was the ten- 
ant in respect of the house in the rele- 
vant period, both of them were at one 
on the point that during the period for 
which the rent or damage, as the case 
may be, was claimed, it was the appel- 
lant who was in occupation of the house 
in question. While the appellant held his 
office in some portion of the house he 
occupied the remaining portion of the 
house for his residential purposes. There 
is no evidence that the State of Bihar 
was liable to pay for the residential por- 
tion on behalf of defendant No. 1. The 
position with respect of the office por- 
tion might be slightly different but if in 
the facts and circumstances of the case 
defendant No. 1 is made liable to pay 
rent, it may be open to him to recover 
rent for the office portion from the State 
of Bihar in accordance with law. This 
will not, however, absolve the appellant 
from his responsibility to pay the rent 
for a house in his sole occupation in view 
of the relationship of landlord having 
been finally decided in the earlier suit, 


12. There is a third aspect also. A 
plaintiff of a suit can legitimately aban- 
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don a part. of- his claim or a relief sought 
for by him against a particular defen- 
dant if he considers appropriate and if he 
decides to abandon a part of his claim 
or his relief against a particular defen- 
dant as originally claimed in the plaint, 
it may not be open to a court to compel 
him not to do so. The primary duty of 
a court is to grant relief to the plaintiff 
as claimed by him if he is found entitled 
in law to the same. 


13. There is yet another aspect to be 
kept in view. Order VIII, Rule 5 of the 
Code of Civil Procedure states that 
“every allegation of fact in the plaint, 
if not denied specifically or by necessary 
implication, or stated to be not admitted 
in the pleading of the defendant, shall 
be taken to be admitted except as against 
a person under disability.” There is a 
proviso also which lays down that “the 
Court may in its discretion require any 
fact so admitted to be proved otherwise 
than by such admission”, The admission 
made by a defendant in a written state- 
ment becomes relevant and assumes im- 
portance only in the context of facts 
stated in the plaint and relief claimed 
by the plaintiff. Generally the effect of 
an admission in pleading is to shift the 
burden of proof. In spite of admission of 
the State of Bihar in the written state- 
ment filed in the earlier suit about the 
tenancy, the plaintiff chose not to stick 
to that admission and gave evidence in 
the contrary leading the State of Bihar 
to leave the scene. Defendant No. 1 con- 
tested the claim of the plaintiff but ultix 
mately failed. In such circumstances, de- 
fendant No. 1 cannot be allowed to take 
advantage of such an admission made in 
the written statement filed by the State 
of Bihar in the earlier suit, in the instant 
suit where the State of Bihar has denied 
the relationship of landlord and tenant, 


14. Considered in the light of the 
above facts and circumstances, it must 
be found that there is no merit in this 
appeal and it must fail. However, in the 
facts and circumstances of this case, the 
parties are directed to bear their own 
costs. 


HARI LAL AGRAWAL, J.:— Hav- 
ing heard the long and well considered 
judgment of my learned brother, I would 
simply observe that this appeal was con- 
cluded by finding of facts recorded by 
the court of appeal below. The claim of 
the appellant was barred by res judicata, 
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I, therefore, hold- that this. appeal has 
rightly been dismissed. 


Appeal dismissed, 
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Ram Prakash Singh and others, Peti- 
tioners v. State of Bihar and others, Re- 
spondents. 

Case No. 2780 of 1978, D/- 5-12-1979. 

(A) Constitution of India, Art. 226 — 
Election — Setting aside of, sought — 
Voters confused due to shifting of booths 
— Question being one of fact Writ Peti- 
tion would not lie. 


The result of an election held could 
not be set aside in exercise of writ jur- 
isdiction under Art. 226 of Constitution 
on the ground that by the shifting of the 
booths the voters were confused and 
could not exercise their franchise as the 
question was one of fact, (Para 8) 


(8) Bihar Panchayat Raj Act (7 of 
1948), Section 10 and Bihar Panchayat 
Election Rules (1959), Rr. 18 and 17 — 
Programme should mention the posts for 
which election is proposed — Breach of 
provision held did mot, however, pre- 
judice the voters, 


Although R. 18 of the Bihar Panchayat 
Election Rules provided that the election 
programme published under R. 17 should 
mention the posts for which election was 
proposed to be held, non-mention of such 
particulars held did not prejudice the 
petitioners who were mere voters and 
did not intend to be candidates for any 
of the posts like Mukhiya, Sarpanch or 
the Executive Committee. (Para 6) 


(C) Bihar Panchayat Raj Act (7 
of 1948), Section 7 and Bihar Panchayat 
Election Rules (1959), Rule 31 (i) — 
Changing of the polling booths — Ap- 
proval and notification of, two clear 
weeks before the fresh polling date — 
R. 31 (1) held not contravened — “Once 
approved” in R. 31 (1) did not mean 
shifting was not permitted, 

The contention that the words “once 
approved, the polling stations shall not 
be changed” occurring in R. 31 (1) of the 
above Rules barred any shifting of the 
booths was rejected. Fresh 
the shifting of the booths and notifica- 
tion of it two clear weeks prior to- the 
fresh date of polling held complied with 
the Rule. (Para 8) 
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‘Cases Referred: Chronological Paras 
AIR 1979 Pat 130: 1978 BBCJ (HC) 677 

(FB) 5 
AIR 1977 SC 1703 Hy) 


AIR 1971 Pat 65: 1970 BLJR 692 (FB) 4 

Basudeva Prasad and Renuka Sharma, 
for Petitioners; T. Dayal, Govt. Pleader 
H and Lala Sachindra Kumar, Junior 
Counsel to Govt. Pleader-IJ, Narbade- 
Shwar Pandey, for Respondents. 


ORDER:— The petitioners have moved 
this Court challenging the election of 
Patelia Gram Panchayat, in which re- 
Spondent No. 4 was elected as .the 
Mukhiya and respondents 7 to 15 as office 
bearers of the said Gram Panchayat. 


2. In order to appreciate the points 
which have been raised, it is necessary 
to state some facts. The petitioners were 
voters of Patelia Gram Panchayat which 
is within Bibhutipur Block in the dis- 
trict of Samastipur, and they are also 
voters of the Bibhutipur constituency of 
the Bihar Legislative Assembly — peti- 
fioners 1 to 5 are voters of Ward No. 3 
and petitioners 6 to 9 are voters of Ward 
No. 2 of the aforesaid Gram Panchayat. 
Patelia Gram Panchayat was constituted 
under the Bihar Panchayat Raj Act, 1947 
(hereinafter referred to as the Act). On 
11-4-78 in exercise of the powers under 
Rule 17 of the Bihar Panchayat Election 
Rules, 1959 (hereinafter referred to as 
the Rules), the Election Officer of the 
Bibhutipur Gram Panchayat (respondent 
‘No, 2) published an election programme, 
giving the details of the election. A copy 
of the said programme has been filed 
along with the application and marked 
Annexure 1. It is further stated in the 
application that in the aforesaid election 
programme it was not mentioned whe- 
ther the election was of the Mukhiya, 
Sarpanch, Panch or members of the Ex- 
ecutive Committee which, according to 
the petitioners is clear violation of R. 18 
of the Rules. Respondents 4, 5 and 6 filed 
their nomination paper on 19-4-78, and 
similarly respondents 7 to 15 filed their 
nomination papers for election to the 
offices of Sarpanch, Panch and members 
of the Executive Committee; and nomi- 
nation of respondents 4, 5 and 6 was de- 
clared valid. On 5-5-78, the polling sta- 
_ tions were selected for Patelia Gram 
Panchayat, and a list of the same was 
published after due approval by the Dis- 
trict Magistrate, as required under 
Rule 31 (1) of the Rules. A copy of the 
list has been filed along with the applica- 
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tion and marked Annexure 2. The pol- 
ling which was to be held on 19-5-78 was 
later changed to 13-6-78. A copy of the 
Same has been filed and marked Annex- 
ure 1/A. It is also stated in the applica- 
tion that on 30-5-78 some of the polling 
stations put under Annexure 2 were 
changed in violation of the Rules. Pol- 
ling Stations 84 and 85 were changed as 
polling stations of Ward No. 2, and this 
affected the voting rights of 2000 voters 
of Ward No. 3 of the aforesaid Gram 
Panchayat. It is further stated in the 
petition that on the date of polling the 
voters of Wards 2 and 3 were put in 
utter confusion due to the arbitrary and 
last minute illegal change. Polling sta- 
tion No. 84, which was located in the 
school was shifted to a portable polling 
Station in Khasra No. 1198, and when 
they went there they were told that it 
was shifted to the original place, viz., 
Kanya Vidyalaya. It is also stated that 
election authorities acted illegally 
and mala fide by changing the polling 
Stations and thus depriving the petition- 
ers and others of their right of franchise. 
The result of the election was declared, 
and’respondent No. 4 was elected as the 
Mukhiya (Annexure 5). Being aggrieved, 
the petitioners have moved this Court 
and challenged the entire election of the. 
aforesaid Gram Panchayat, 


3. Mr. Basudeva Prasad, learned 
counsel appearing on behalf of the peti- 
tioners, has contended that there has 
been a clear violation of the mandatory 
Rules 17, 18, 31 and 50 of the Rules, and 
thus there was no election in the eye of 
law and, therefore, the entire election 
was fit to be quashed. A number of 
points were raised in the application but 
at the time of argument learned counsel 
confined his submission only on two 
points, Firstly, it has been urged that 
Rule 18 was violated because there was 
no mention in the election programme 
regarding the election of Mukhiya, Sar 
Panch, Panch and members of the Ex- 
ecutive Committee which, according to 
the learned counsel, was mandatory. 
Next, it has been contended that the pol- 
ling booths were changed, in clear viola- 
tion of Rule 31. The learned Government 
Pleader appearing for the State has sub- 
mitted that there has been no violation 
of the mandatory provisions of the Rules 
and, therefore, the remedy of the peti- 
tioners was by way of election petition 
and the election of the Gram Panchayat 
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cannot be challenged in this Court. It 
has also been submitted on his behalf 


that when the writ was filed and enter- 
tained by this Court, 42nd Amendment 
of the Constitution was in force and 
there being an alternative remedy by 
way of election petition, the application 
was fit to be dismissed. Learned counsel 
appearing on behalf of respondent No. 4 
has also submitted that the points which 
have been raised in the writ application 
are all disputed questions of fact which 
cannot be decided by this Court. 


4. Before considering the submis- 
sions made at the Bar it would be neces- 
sary to consider the powers of this Court 
while dealing with such application; and 
I may refer to two Full Bench decisions 
of this Court which are relevant for this 
case. In the case of Dilip Kumar Singh 
v. State of Bihar (1970 BLJR 692: AIR 
1971 Pat 65) (FB) a question came up for 
consideration whether this Court could 
entertain a petition challenging the elec- 
tion of the Gram Panchayat or the ag- 
grieved party had his remedy by way of 
election petition. Their Lordships, after 
considering all the cases of this Court, 
held as follows: 


if the petitioner does not avail 
of the alternative remedy of filing the 
election petition before the Election Tri- 
bunal, this Court ought not to interfere 
merely on the ground that there has 
been some illegality or irregularity in 
conducting the election. Unless the ques- 
tion of infringement of a fundamental 
right is involved, this Court has got dis- 
cretion to issue or refuse a writ. In con- 
sidering whether this discretion should 
be exercised or not in a particular case, 
this Court can take into account, even if 
an illegality has been committed in hold- 
ing the Gram Panchayat election, whe- 
ther the alternative remedy open to the 
petitioner has been availed of. The ille- 
gality complained of to justify interfer- 
ence by this Court, where an alternative 
remedy has not been availed of, must 
be of the nature on account of which 
it may be held that the election was no 
election at all in the eye of law or a co- 
lourable one......... But if the validity of 
only a particular section of the Act or 
one of the rules is challenged, the sec- 
tion of the Act or the rule must be such, 
otherwise or compliance whereof has 
affected the result of the election in the 
particular case to justify issue of a writ 
by a High Court even if the alternative 
remedy has not been availed of.” ` 


Ram Prakash Singh v. State 
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5. Another Full Bench decision of this 


-Court in the case of Ram Naresh Rai v. 


State of Bihar, 1978 BBCJ (HC) 677: 
(AIR 1979 Pat 130) (FB) endorsed the 
views expressed by the former Full 
Bench and held as follows:— 

“In my opinion, the position has þe- 
come all the more difficult in view of 
sub-clause (3) of Article 226 which was 
introduced by the Constitution (42nd 
Amendment) Act, 1976. I have already 
held that there is no question of chal- 
lenging the election on the ground of in- 
fringement of any of the fundamental 
rights: as such, it amounts only to re- 
dress of an injury by reason of con- 


travention of the provisions of the Act 
and the rules framed thereunder. To 
such cases sub-clause (3) of Art. 226 


is a bar, there being an alternative re- 
medy.” 

In the case of K. K. Shrivastava v, B. K. 
Jain (AIR 1977 SC 1703) the Supreme 
Court, while dealing with the case relat- 
ing to Bar Council election, set aside the 
order of the Madhya Pradesh High Court 
which had allowed the writ petition chal- 
lenging the election. Their Lordships ir 
clear terms have held that Courts should 
not interfere with disputes relating to 
election when there is a remedy provid- 
ed for, even if the entire election is chal- 
lenged on one ground or the other. 


6. Keeping in view the aforesaid de- 
cisions, now I shall proceed to consider 
whether the petitioners have made out a 
case. It has been submitted that in the 
election programme it was not mention- 
ed for what posts the election was being 
held. It is better to quote Rule 18 which 
reads as follows: 


“The Election Officer shall in the elec- 
tion programme published under R. 17, 
appoint the date, place and hours during 
which the nomination papers in Form A 
of the candidates for election as the 
Mukhiya or the member of the Execu- 
tive Committee or the Sarpanch or Panch 
shall be presented to him: 

Provided.....,...... i 
Tt is true that it was not mentioned that 
the election was for the post of Mukhiya, 
Sarpanch or the Executive Committee. It 
was only mentioned that under Rule 18 
nominations are invited which were to be 
filed by 19-4-78. No doubt, it would have 
been better to mention the posts for 
which the elections were being held, 
especially for those who were to contest 
the elections. But nowhere in the peti- 
tion it has been mentioned that the peti- 
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tioners also intended to be candidates for 
any of those posts. It has been rightly 
contended by learned counsel appearing 
on behalf of respondent No. 4 that if 
they were not interested in the elections 
to be candidates, no prejudice has been 
caused to them and their fundamental 
right has not been infringed in any way. 
In my opinion, therefore, even if there 
has been some infraction of Rule 18, 
the petitioners have not been prejudiced 
in any way so as to challenge the entire 
election of the Gram Panchayat. 


7. The other point which has been 
raised on behalf of the petitioners is 
that there has been violation of the man- 
datory provisions of Rule 31 (1), which 
reads as follows:— 


“The Election Officer, and not an off- 
cer to whom he delegates his powers 
under clause (g) of Rule 2 shall select 
one or more polling stations as may be 
considered necessary by him, for each 
Panchayat and shall obtain the approval 
of the District Magistrate thereon. Once 
approved, the polling stations shall not 
be changed. The Election Officer shall 
publish the list of the polling station on 
his own notice board as also on that of 
the Panchayat at least two weeks before 
the date of actual poll.” 


Mr. Prasad has submitted that the Dis- 
trict Magistrate had approved the polling 
booths on 3-5-78 and announcements 
were made accordingly by the sub-divi- 
sional Officer on 5-5-78 (Annexure A/2). 
There were four polling booths in the 
aforesaid Gram Panchayat, viz., 83, 84, 
85 and 86. Booths 84 and 85 were in the 
same building. Kanya Vidyalaya one on 
the right and the other on the left wing 
of the building. Subsequently, on 30-5- 
78, booth No. 84 was changed to a port- 
able booth in Khasra No. 1198. In para- 
graph 18 of the petition it has been stat- 
ed that the voters of Wards 2 and 3 were 
put in utter confusion due to last minute 
arbitrary and illegal change and thus 
the entire election has been vitiated. 


8. In the counter-affidavit filed on 
behalf of respondents 1 to 3 it has been 
stated that though the list of polling 
booths was approved and published on 
5-5-78, the District Magistrate, Samasti- 

fpore, in exercise of the power conferred 
on him under Rule 91 of the Rules, 
changed the polling booths, because ob- 
jection petitions were filed which were 
enquired into by the 2nd Officer who 
held a spot enquiry and submitted a re- 
port. The District Magistrate, after ex- 
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amining the matter, approved the same, 
and the amended list duly approved, 
was finally published on 30-5-78 two 
weeks before the changed date of polling, 
viz., 3-8-78. This fact is also supported 
from the last part of Annexure 2. Now, 
the question arises whether this could 
have been done. In my opinion, there 
was no such bar. According to Rule 31 
(1), which has been quoted above, before 
the polling booths are announced it has 
to be approved by the District Magis- 
trate and, after the approval, no change 
can be made. The first approval was ob- 
tained on 3-5-78, which was announced 
for the election to be held on 25-5-78: 
but subsequently the date of poll was 
changed and it was to be held on 13-6- 
78. In the meantime, as it has been stat-| 
ed in the counter-affidavit, objection was 
made and, after enquiry, there was a 
change of the polling booth, which was 
sanctioned by the District Magistrate. 
This, in my opinion, was permissible and| 
was rightly done, because the date of the 
polling was changed for the ped 
which have been mentioned above, and 
there was also a clear gap of two weeks 
between the second approval of the pol- 
ling booth and the fresh date of polling. 
Thus, the latter part of Rule 31 (1) was 
complied with. The words “once approv- 
ed, the polling stations shall not bej 
changed” occurring in the rule cannot bej 
read in isolation, divorced from the: 
other parts. There may be a situation! 
that it may not be possible for the auth-' 
orities to hold election at a particular! 
booth approved and notified earlier due’ 
to some natural calamity or for some: 
other valid reason. But in such a situa-; 
tion, the entire election cannot be post- 
poned. A change has to be made in such 
circumstance and, after it is approved 








and notified, election can be held after 
two weeks, therefore, to enable the 
voters to have knowledge about the 


same. In this case, after the second ap- 
proval, in which some booths were 
changed and the poll there was a clear 
fap of two weeks, as required by the 
Rules. It is difficult to accept the case of 
the petitioners that the voters of Wards 
2 and 3 were put in utter confusion and 
there was a last minute change, as alleg- 
ed by them. It was not a case of last 
minute change; rather, it was done two 
weeks before the actual polling, as stat- 
ed earlier. Whether the voters were put 
under confusion for which they could not 
exercise their franchise is a question of 
fact, which cannot be decided in this 
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writ jurisdiction. . Therefore, this point 


raised on behalf of the petitioners also - 


has to be rejected. 


9. Since the petitioners have failed on 
both the points, it is not necessary to 
consider the question of alternative re- 
medy and the bar placed under the 42nd 
Amendment of the Constitution of Arti- 
ele 226 (3) and the aforesaid bar having 
` been lifted now by the 44th Amendment 
which has repealed sub-clause (3) of 
Article 226 and the case laws relied on 
by the parties in this connection. 


10. Thus, on a careful consideration 
of the points which have been raised in 
this application, I find that there is no 
merit, and it is accordingly dismissed; 
but, in the circumstances of the case, 
there will be no. order ‘as to costs. 

Petition dismissed. 
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State of Bihar and another, Appellants 
v. Smt. Panchratna Devi; and another, 
Respondents, 


A. F. O. D. No. 67 of 1967, D/- 20-9- 
1979.* 

Civil P. C. (1908), S. 80 — Failure to 
serve notice under S. 80 — Objection as 
to —- Ought to be raised at trial stage — 
Failure to raise objection — Would 
amount to waiver. 


In the instant case there was an aver- 
ment in the plaint that no notice under 
S. 80 was required in law to be served 
on the defendants 1st party as this suit 
is only in continuation of the claim pro- 
ceeding decided. by the certificate officer. 
The defendants in reply thereto in the 
written statement had vaguely stated 
that the suit was barred for want of 
such notice, but the issue was either 
not raised at the trial stage and/or ‘did 
not appear to have been pressed. This 
conduct on part of defendants would 
amount to waiver of right of notice 
under S. 80. . 


There is no inconsistency in the propo- 
sition that the provision under S. 80 is 
mandatory but the right may be waived 
by the party for whose benefit it has 
been provided. AIR 1966 SC 1068; AIR 

ue PC 197 and AIR 1950 Pat 366, Foll 


(Para 10) . a registered Tamliknama (Ext.. 4) 
_-20-7-49; the. land appertained .to plot No. 
- 581, khata No. 41’ at mauza Jamui. 
25-2-50, her -husband transferred the said 


: 25.,aeres: of, land. with . the said. house by, .- 


*Against decision of Syed Saghir Hussain, 
_ Sub-J., Monghyr, D/- 8-10=1966. 


? DX/DX/B58}/ 80/ JDD. : 


State: v. Panchratna Devi - 


.Counsel. No. 2, ‘for 


‘District Monghyr, who were the 


‘got the certificate cases 





A. 1. R. 
Cases Referred: ..- Chronological Paras 
AIR 1966 SC- 1068 8, 10 
AIR 1950 Pat 366 N 10 
AIR 1947 PC 197, f 10 


Naseem Ahmad, Standing Counsel No. 
2 and H. Anzar, Jr. Counsel to Standing 
Appellants; Madan 
Mohan Sahay ‘and Ram Priya Sharan 
Sinha, for Respondents. 


M. P. VARMA, J.:—The State of Bihar 
through the Collector, Monghyr and the 
Assistant Superintendent of Commercial 
Taxes-in-charge, Jamui, circle Jamui, 
defen- 
dants-first party in the suit, have filed 
this appeal against the judgment and de- 
cree passed by the Subordinate Judge, 
Monghyr, in Title Suit No. 20 of 1963. 
The suit was filed by the plaintiff-re- 
spondents Smt. Panchratan Devi. Her 
husband Chandra Shekhar Prasad was 
arrayed as defendant second party in 


-the suit. 


2 The facts giving rise to - the suit 
are as follows. The Assistant Superinten- 
ent of Commercial Taxes, Jamui circle 
levied two certificate: cases Nos, 13. TT of 
1955-56 and 53 TT of 1956-57 against the 


-defendant second party, namely, ‘the hus- 


band of the plaintiff, who was ‘working 
as the Manager of Khalsa Motor . Service 
a Road Transport business having its 
headquarters at Jamui. The -certificate 
cases were for recovery of the commer- 
cial taxes due from him. On . 6-2-1962, 


-both the. certificate cases were struck off 


on the report of the Assistant Superin- 
tendent of Commercial Taxes~in-charge, | 
Jamui Circle, that the defendant second ~ 
party had no movable - or immovable 
properties except a gun. On 10-2-1962, . 
the defendant lst party again moved the 

court of certificate officer stating that the 
earlier report was incorrect and that 
the certificate-debtor defendant second 
party: had a pucca house at Jamui and 
revived which 
were numbered as. Certificate , Case No. 
73TT of 56-57 and Certificate Case No. 


44TT of 1957-58. The aforesaid property 


was attached in the proceeding. 


3. The case of the. plaintiff is that, 
there was a partition ‘in the :family of 


‘her husband in which he got 25 acres 
‘of land with a: katcha 


house standingy 
thereon along with other properties by 
dated 


‚On 


y 
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thereof since 

4. It is her further case that she is 
the only child of her father and she got 
Rs. 10,000 from him. Her father was 
working then as a senior clerk in the 
office of the Excise Department at Mon- 
ghyr. She further got some ornaments 
and cash from her nani and from her 
mother too. She, therefore, got demo- 
lished the old katcha house standing on 
the aforesaid plot and with her own 
money she constructed a new pucca 
house thereon and got her. name regis- 
tered in the Union Committee at Jamuli 
and in the chaukidari-assessment regis- 
ter and has been paying taxes since then. 


5. In the certificate cases, referred to 
above, she filed objections under S. 21 
of the Bihar and Orissa Public Demand 
Recovery Act, 1914, hereinafter called 
“the Act”. On 6-6-1962, she produced 
evidence of her title and possession over 


‘the suit property; but, the learned Certi- 


| lants on the other hand is that the 


‘struction was raised by the 
‘second party-respondents with his 
“income and fund and that the 
‘being ancestral joint Hindu family was 


ficate Officer rejected her claim by order 
dated 13-4-1963 and directed to put her 


‘property described at the foot of the 


plaint for sale, hence the necessity of 
filing the suit. The suit was filed on 
29-4-1963. 


6. The case of the defendants-appel- 
suit 
property in question has been owned and 
possessed by defendant second party 
Chandra Shekhar Prasad, who is the 
certificate-debtor in the aforesaid certi- 


ficate cases. According to the defendant- 


-appellants only the front portion of the 


house was demolished and a new con- 
defendant 
own 
suit-land 


allotted to the share of the defendant 
second party. It is also the case of the 
defendant-appellants that the deed `of 
gift executed by the certificate-debtor 
Chandra Shekhar Prasad, defendant se- 
cond party-respondents, was only a de- 
vice to defraud the Government of its 
outstanding dues and that he has made 


' a farzi transaction of pn in the name 
' of his wife. 


°. 7. The learned Subordinate iddes on ` 
` contest decreed the suit against 


J> “4 


defen- 
dant No: 1 and ex ‘parte against the rest 
and held that the 
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. ‘a registered deed’ of gift to hèr; She ac- 
cepted the gift and took possession of 
the property and is coming in continuous 
“and exclusive possession 
then. 


plaintiff-respondents 
‘was éntitledto and’ was-‘in- possession. of 
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-the suit property against which oe ae 


sent appeal lies. 


8. Learned Standing Counsel No. II 
Mr. Naseem Ahmad appearing for the 
appellants at the very outset stated that 
the suit in question is barred for want 
of notice under S. 80 of the Civil P. C., 
hereinafter referred to as ‘the Code’. It 
has been urged that the suit was filed in 
pursuance of the provisions laid down 


under O. 22, R. 63 of the Code and ac- 


cording to the learned counsel service of 
notice under S. 80 of the Code is a must. 
The learned Standing Counsel II has 
placed reliance on the case of Sawai 
Singhai Nirmal Chand v, Union of India 
(AIR 1966 SC 1068) and has urged that 
in such a circumstance the suit is bad 
for non~service of notice under S. 80 of 
the Code. 


9. No issue with regard to non-ser- 
vice of notice under S. 80 of the Code 
was framed in the court of the learned 
Subordinate Judge. It appears that the 
maintainability of the suit was not chal- 
lenged but nonetheless this question has 
been raised for the first time before us 


whether the suit is. bad for non~-service 


of such a notice. Counsel for respondents 


Shri Madan Mohan Sahay has argued, in 


the alternative, that no issue with re- 
gard to non-service of notice under Sec- 
tion 80 of the Code was framed in court 
below and that the maintainability of 
the suit was not challenged. 


. 10. In the plaint there is an averment 
that no notice under S. 80 of the Code 
was required in law to be served on the 
defendants 1st party as this suit is only 
in continuation of the claim proceeding 
decided by the Certificate Officer. The 
defendants in reply thereto in the writ- 
ten statement had vaguely stated that 
the suit was barred for want of such 
notice, but the issue was either not rais- 


ed at the trial stage and/or does not ap- 


pear to have been pressed. There is no 
inconsistency in the proposition that the 
provision under S. 80 of the Code is 
mandatory and the standing counsel has 
rightly placed reliance on the case re- 


‘ported in AIR 1966 SC 1068 (supra) but 


the right may be waived by the party 
for whose benefit it has been provided. 
The question is whether in this case, 
under appeal, the appellants ‘will be 


‘deemed to have waived this right. From 
_the facts, as stated above,. 


it appears 
that the appellants had waived this right 
as I gather from the conduct of the par- 
ties. It is apparent- that this’: issue - was 
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mot raised in the court below, so much 
so that this point was not taken even in 
the memorandum of appeal. There are 
a number of authorities that S. 80 of the 
Code notice can be waived by the de- 
fendant. Reference in this regard may 
be made to one such decision of the 
Judicial Committee in the case of Vel- 
layan Chettiar v. Government of the 
Province of Madras (AIR 1947 PC 197) 
which has been consistently followed by 
the various High Courts in India includ- 
ing our own High Court. In the case of 
Province of Bihar v. Kamakhya Narain 
Singh (AIR 1950 Pat 366), it was held 
that it was presumably for a party for 
whose advantage the provision of notice 
under S. 80, C.P.C. has been made to 
waive it. Thus, on consideration of the 
facts, I find that waiver applies in the 
case and the appellant is estopped from 
taking the plea at this stage, and the 
contention of the learned Standing Coun- 
- sel that the suit is not maintainable is 
rejected. 


11. Coming te the merit of the case, 
the counsel for the appellant has attack- 
ed the deed of gift (Ext. 1) created in 
favour of the plaintiff by her husband 
defendant second party-respondents on 
the ground that it was a clever device 
to defraud the outstanding dues of the 
Government and as such it is hit by Sec- 
tion 53 of the Transfer of Property Act. 
The submission does not appeal to me. 
The certificate case was filed in the year 
1955-56 whereas, the deed of gift was 
executed long before on 25-2-50. The 
‘certificate-debtor defendant second party 
‘was working as a Manager in Khalsa 
Motor Service. It has been pleaded on 
behalf of the appellants that as a 
Manager of Khalsa Motor Service, he 
had the knowledge that the Government 
dues might ultimately be realised from 
his immovable properties and he, there- 
fore, made a farzi and sham transaction 
by creating such deed. By any stretch 
of imagination, it is hard to hold that as 
a Manager working in any motor concern 
would have thought in the year 1950 
that some Government dues would fall 
on his head long after six years and 
would create a document to defeat the 
Government for payment of the dues. I, 
therefore, do not find any force in the 
contention. 


12. The plaintiff-respondent has prov- 
ed the deed of gift Ext. 1 through P. W. 
1, who is one of the attesting witnesses 
ef the deed which was executed in his 
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presence. P. W. 5 has proved the Chauki- 
dari receipts, marked Ext. § series, P. W. 
6 Durga Mistry is a mason who has stat- 
ed regarding the construction of the 
suit house by the plaintif under her 
supervision and not by her husband de- 
fendant second party. P.W. 9 is a close 
relation of the plaintif, who has stated 
that the plaintiff Panchratan Devi got 
some ornaments, clothes and utensils 
from her nani. The plaintiff herself was 
examined on commission and she has 
stated all the facts as pleaded in the 
plaint on oath. 

13. Learned counsel for the appel- 
lant, however, has next argued that the 
deed of gift executed on 25-2-50 does 
not give any title to the plaintiff-respon- 
dent as one son was born to her be- 
fore the Tamliknama dated 20-7-49 (Ext. 
4) and that the son born gets coparce- 
nery interest in the ancestral property. 
The submission appears to be incorrect. 
From the recital in the Tamliknama, 
which has been proved by P. W. 4 Pun- 
dhari Prasad, I get that the property 
mentioned in Tamliknama was the self- 
acquired property of Pundhari Prasad 
and he in his lifetime partitioned it and 
his son defendant-second party got the 
suit property in his share. Therefore, it 
was not the ancestral property and the 
son born does not inherit and get any 
coparcenery interest in the property 
prior to execution of the deed of gift. 
If it would have been the ancestral pro- 
perty and had the defendant 2nd party 
inherited the same from his father after 
his death, the question would have been 
otherwise, but there is no such evidence 
and the deed of gift cannot be said to be 


- Invalid. 


14. In view of the discussions made 
above, I do not think it essential to dis- 
cuss the evidence of the defendant-ap- 
pellants given in the suit as most of the 
documents and oral evidence relate to 
the fact that the defendant second party 
i e., the certificate-debtor was working 
as an employee in the Khalsa Motor 
Service and was also running a Bus as 
a proprietor of Durga Motor Service. 
P.W. 8 has been examined to say that 
the defendant second party is a member 
of joint Hindu Mitakshara family and he 
got a share in the suit land as ancestral 
property. He has also stated that on 
certain occasions he had seen the defen- 
dant second party residing in the house 
for a few days. Mere stay in the house 
for a few days, will not change the sta- 
tus. He is the husband of the plaintiff 
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and his stay in the house is a natural 
event, The other witnesses have proved 
the service of notices of the certificate 
proceedings and other documents relat- 
ing to the certificate case No. 44TT of 
1957-58, learned counsel for the respon- 
dent Shri M. M. Sahay has rightly con- 
tended that the evidence led on behalf 
of defendant-appellants are not relevant 
for the purpose of deciding the issue, in- 
asmuch as reliance cannot be placed on 
the testimony of D. W. 8 Ranjeet Baha- 
dur Sinha, who has stated that defendant 
second party got share in the ancestral 
property on partition. Learned counsel 
has rightly pointed out that the deed of 
gift was a valid document and the plain- 
tiff-respondents came in possession of 
the property as soon as she accepted the 
gift and that she constructed the pucca 
house over the suit land out of her own 
fund which she got from her father and 
also from her mother and nani. The Sub- 
ordinate Judge has rightly held that the 
suit property is the exclusive property 
of the plaintiff and she is in possession 
of the same. 


15. Thus, on consideration .of the facts 
discussed above, I do not find any merit 
in the appeal and is dismissed as such, 
but there will be no order as to costs, 

S. ALI AHMAD, J.:— I agree. 
Appeal dismissed. 


4 


AIR 1980 PATNA 215 
NAGENDRA PRASAD SINGH oon 
P. S. SAHAY, JJ. 


Kahkashan Parveen Shahabuddin, Pe- 
titioner v. State of Bihar and others, Re- 
spondents, 


Civil Writ Jurn. Case No. 2015 of 1979, 
D/- 7-9-1979. 


Constitution of India, Art. 14 — Re- 
servation of seats in medical college for 
persons who were taken in custody or 
were injured during agitation (Andolan) 
between March, 1974 and March 1977 — 
Validity. 

No details of the agitation between 
March, 1974 and March, 1977 have been 
mentioned, Nothing has been said as to 
what type of agitation it was and how 
it was rational to reserve seats for them, 
andtoignore the claims of students hav- 
ing better merit or of those belonging 
to weaker sections of the society having 
constitutional protection. The matter 
would have been different if the age bar, 
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if any, for appearing at the competitive 
examination had been relaxed in favour 
of such students who had taken part in 
any such agitation. In such a situation, 
there is no option but to hold that the 
order and direction of the State Govern- 
ment reserving five seats in each of the 
four medical colleges of the State, in- 
fringes the fundamental right of the 
petitioner inasmuch as she is being dis- 
criminated without any rational or rea- 
sonable basis. AIR 1971 SC 1762, Disting. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1762 5 
AIR 1968 Pat 3 (FB) 6 
AIR 1964 Ker 316 6 


S. Shahabuddin and Raghib Ahsan, for 
Petitioner; Chunni Lall, Govt. Pleader 
No. 5, S. K. P. Sinha (Jr. Counsel to 
Govt. Pleader No. 5) and Tara Kant Jha, 
for Respondents. 


NAGENDRA PRASAD SINGH, J.:— 
The petitioner in this writ application 
has questioned the validity of a direction 
issued by the State Government in the 
Department of Health that five seats in 
each of the four Medical Colleges at 
Patna, Darbhanga, Ranchi and Jamshed- 
pur should be reserved for admission 
of students who had been taken in cus- 
tody or had been injured during the 
agitation (Andolan) between the period 
March, 1974 to March, 1977. According 
to the petitioner, the said decision of the 
State Government is arbitrary and ultra 
vires. 


2. The petitioner after having passed 
the Intermediate in Science appeared at 
a competitive examination held on 16-9- 
1978 known as Pre-Medical and Dental 
Test, 1978. She secured 73 marks out of 
120. During the session commencing 
from 1978 there were total 670 seats in 
the different Government Medical Col- 
leges of the State for which the said 
competitive test had been held. Out of 
these 670 seats, 20 per cent seats are 
reserved for girl candidates. Some of 
these seats are also reserved for mem- 
bers of Scheduled Castes, Scheduled Tri- 
bes and other weaker section of the 
society. After the 20 per cent seats were 
filled up by the girl candidates in accord~ 
ance with merit, the petitioner was first 
on the waiting list amongst the girl can- 
didates. A letter dated 8-12-1978 was 
issued by the State Government, Depart- 
ment of Personnel, saying that the State 
Government had taken a decision that 
for persons fYuwak Yuvtivan) who were 
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taken in custody or were injured during 
the agitation (Andolan) 
1974 to March, 1977, five extra seats in 
every institution be created and they 
should be admitted against those seats. 
A copy of that communication is Annex- 
ure B to the counter-affidavit filed on 
behalf of the State. Thereafter, another 
communication, dated 26-2-1979 was issu- 
ed by the Department of Health to the 
Principals of Medical Colleges at Patna, 
Darbhanga, Ranchi and Jamshedpur say- 
ing that the State Government has taken 
a decision to create five extra seats in 
the First Year of the aforesaid four Me- 
dical Colleges for such youth who had 
been taken in custody or were injured 
during the agitation between the period 
18-3-1974 to March, 1977. A copy of this 
communication is Annexure A to the 
counter-affidavit filed on behalf of the 
State, 


3. On behalf of the petitioner it was 
submitted that the 20 extra seats having 
been created by the State Government, 
they have to be filled up by candidates 
according to merit or from amongst the 
special category/class of candidates 
whose categorisation or classification has 
a rational basis. The question of admis- 
sion in the Medical Colleges has been 
source of controversy from time to time 
in different States as well as in this State. 
The State Government taking into con- 
sideration the requirements of the so- 
ciety .have been framing rules for admis- 
sion to these colleges. Generally, by these 
rules some seats are reserved for special 
categories of students who require spe- 
cial treatment and protection. While do- 
ing so, it indirectly affects the merit test 
inasmuch as persons having better merit 
are deprived of the admission in these 
colleges. But, on many occasions, courts 
have- upheld such an attempt keeping the 
larger interest of the society in view. 
While upholding such reservations, the 
courts have to be satisfied that the pro- 
visions concerned are reasonable and 
have a rational basis although they en- 
croach the fundamental right of other 
candidates under Article 14 of the Con- 
stitution: Whenever such attempts are 
found to have travelled beyond the rea- 
sonable limits, courts are left with no 
option but to hold them as ultra vires. 


4. Learned counsel appearing for the 
petitioner submitted that the impugned 
action and direction of the State Gov- 
ernment regarding the mode: of filling 
the newly created 20 seats not only in- 
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between 18-3- 


fringes the rights of ‘the: meritorious stu- 
dents but hds neither 
differentia, nor any nexus with the ob- 
ject to be achieved. It was urged on be- 
half of the petitioner that there cannot 
be any justification for treating persons 
who had gone in jail or were injured 
during the agitation between March, 1974 
to March, 1977 as'a special class and to 


discriminate the petitioner and others 
possessing better merit. 
5 In the aforesaid two communica- 


tions dated 8-12-1978 (Annexure B) and 
dated 26-2-1979 (Annexure A) which 
have been produced on behalf of the 
State, no details of the agitation in ques- 
tion have been given. There is nothing 
in the impugned order as to what agita- 
tion the State Government had in mind. 
Learned Government Pleader appearing 
on behalf of the respondent-State sub- 
mitted that these seats have been reserv- 
ed for persons who had participated in 
the “J. P. Movement”. However, he was 
not in a position, on the basis of the 
pleadings in this case, to say as to what 
was this “J. P. Movement’. In support 
of his contention that such reservation 
can be made, he placed reliance on the 
judgment of the Supreme Court in the 
case of D. N. Chanchala v, State of My- 
sore (AIR 1971 SC 1762). There a rule 
framed for admission in the medical col- 
leges of Mysore was being challenged. 
Some of the seats had been reserved for 
the “children of political sufferers”. It 
was urged before the Supreme Court 
that the aforesaid expression was ambi- 
guous and to reserve seats for children 
of the political sufferers had no rationale 
behind it so as to fulfil the test of rea- 
sonableness. The Supreme Court while 
repelling this argument pointed out in 
the said judgment that the words “poli- 
tical sufferers” have been fully defined 
in the Rules concerned to mean such per- 
sons who on account of participation in 
the national movement for the emanci- 
pation of India had suffered imprison- 
ment or were detained for a period of at 
least six months or had been awarded 
capital punishment or had died while 
undergoing imprisonment or detention 
or had been killed or detained or þe- 
carne permanently incapacitated by po- 
lice or military firing or lost their jobs, 
property or other means of livelihood. 
As such the definition was couched in 
clear and unambiguous language besides 
containing sufficient details so as to dis-. 


tinctively identify the persons who..would _ 


fall within it. It was further observed: 
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“These should have been the conse- 
quences-of his having participated in the 
national movement for the emancipation 
of India. The ‘national movement’ must, 
obviously mean the late struggle for the 
freedom of the country from the alien 
British Rule.” 

Reserving seats for such class 
gory of persons was also considered to be 
reasonable saying:— 

cates to extend that principle to the 
children of political sufferers who in con- 
sequence of their participation in the 
emancipation struggle became unsettled 
in life; in some cases economically ruin- 
ed, and were, therefore, not in a position 
to make available to their children that 
class of education which would place 
them in fair competition with the child- 
ren of those who did not suffer from that 
disadvantage.” 
In my view, students or persons taking 
part in an agitation, details whereof have 
not been mentioned, cannot be treated 
at par with those political sufferers, who 
had participated in the movement for 
emancipation of the nation itself. Any 
agitation which facilitates a party to 
come in power or to get the demand, can- 
not be equated with an agitation which 
ultimately brought freedom to the na- 
tion itself from an alien rule. 

6. The purpose of introducing a com- 
petitive examination for admission to 
these medical colleges is to select the 
most meritorious amongst the candidates 
for admission . The State Government 
which bears the financial burden of run- 


- ning these colleges is entitled to lay down 


criteria for admission in such colleges, 
but the criteria should be reasonable one 
and not arbitrary. So long as there is no 
discrimination within each of different 
sources, the validity of the rules laying 
down the procedure for admission can- 
mot be successfully challenged, but if 
once the merit basis is ignored and a 
class is allowed to be admitted which has 
no rational basis, the Courts are left 
with no option but to hold that it 
amounts to infringement of fundamental 
rights of other candidates. A Full Bench 
of this Court in the case of Umesh Chan- 
dra Sinha v. V. N. Singh (AIR 1968 Pat 
3) (FB) considered an Ordinance by 
which seats had been reserved for the 
sons and daughters of the employees of 
the University. It was held that there 
was no.reasonable nexus between the 
principle governing the admission to col- 
leges on the one hand and reserving the 


seats for the sons and daughters of the . 
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employees of the University on the other 
because preferential. treatment to the 
children of its employees would amount 
to favouritism and patronage. In the case 
of State of Kerala v. R. Jacob Mathew 
{AIR 1964 Ker 316) reservation of few 
seats for the children of Registered Medi- 
cal Practitioners was held to have no 
rational basis. 

7. I have already pointed out, so far 
as the present case is concerned no de- 
tails of the agitation between March, 1974 
to March, 1977 has been mentioned. No- 
thing has been said as to what type of 
agitation it was and how it was rational 
to reserve seats for them, and to ignore 
the claims of students having better 
merit or of those belonging to weaker 
sections of the society having constitu- 
tional protection. The matter would have 
been different if the age bar, if any, for 
appearing at the competitive examination 
had been relaxed in favour of such stu- 
dents who had taken part in any such 
agitation. In such a situation, I am left 
with no option but to hold that the order 
and direction of the State Government 
reserving five seats in each of the four 
medical colleges of the State, infringes 
the fundamental right of the petitioner 
inasmuch as she is being discriminated 
without any rational or reasonable basis. 

8. Accordingly, I allow this writ ap- 
plication and quash the decision of the 
State Government reserving five seats in 
each of the four medical colleges for 
persons who had taken part in the agita- 
tion between March, 1974 to March, 1977. 
Now it will be open to the State Govern- 
ment to fill up those 20 seats which have 
been created for the session 1978-79 only, 
in accordance with law. In the circum- 
stances of the case, however, there will 
be no order as to costs. 

P. S. SAHAY, J.:— I agree. 

Petition allowed. 


Union of India . 


AIR 1980 PATNA 217 
B. P., JHA, J. 

Gauri Shankar Mansaria, Petitioner v. 
The Union of India and others, Respon- 
dents, 

Civil Revn. Nos. 1452 and 1459 of 1974, 
D/- 17-8-1979.* 

Court-Fees Act (1870), Ss. 8, 7 (iv) and 
Sch. I, Art. 17 (iii) — Suit to declare 


*Against order of A. K. P. Singh, 3rd 
Addl. Sub. J., Bhagalpur, D/- 16-9- 
1974. fe M 
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I. T. Assessment Orders void-— Suits fall- 
ing under S. 7 (iv) — Value for purpose 
of jurisdiction to be stated — Amend- 
ment of plaints allowed. 


The suits for declaring certain Income- 
tax Assessment Orders as illegal and void 
were valued on the basis of the amounts 
mentioned in them. The plaintiffs also 
valued the suit at Rs. 100 for purpose 
of injunction. They also paid declara- 
tory court-fee under Art. 17 (iii) of the 
Second Schedule to the Court-fees Act. 
The High Court in earlier, proceedings 
directed them to amend the plaints giv- 
ing one valuation for purpose of jurisdic- 
tion in view of S. 8 of the C. F. Act. The 
plaintiffs sought to amend the plaints 
valuing the suits for purpose of jurisdic- 
tion at Rs. 5,100 which the trial court 
refused. On revision to the High Court 
it was held that as the cases feil under 
S. 7 (iv), C. F. Act the value of suit for 
C. F. purposes would be the valuation 
for jurisdiction purpose also and since 
it was common knowledge that plaintiffs 
seeking declaratory decrees and paying 
declaratory court-fee ordinarily would 
not give correct court value the plaintiff 
should be given an opportunity to amend 
the plaint in that behalf. Revision peti- 
tions were allowed. AIR 1958 SC 245, 


Foll. (Paras 2 to 5) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 362 ! 2, 3 
AIR 1958 SC 245 2, 3 
AIR 1949 Lah 116 2 


G. P. Sanyal and Arun Kumar Sinha, 
for Petitioner; B. P. Rajgarhia, Sr. Stand- 
ing Counsel and S. K. Sharan, Jr. Stand- 
ing Counsel (for No. 1) and Jagdish Pra- 
sad, Jr. Counsel to Standing Counsel VI 
(in C. R. 1452 of 1974); Shiva Kriti Singh, 
Jr. Counsel to Standing Counsel No. 6 
(in C. R. 1453/74); Ajit Kumar Singh, Jr. 
Counsel to Standing Counsel No. 6 (in 
C. R. 1454/74); Ramnath Sharma, Jr. 
Counsel to Standing Counsel No. 6 (in 
C. R. 1456/74) and Mrs. Indira Sinha, Jr. 
Counsel to Standing Counsel No. 6 (in 
C. R. 1455/74) (for Nos. 4 and 5), for Op- 
posite Parties. 


ORDER :— I shall dispose of these six 
civil revision petitions by a common 
judgment as a common point of law 
arises for consideration in these peti 
tions. 

2. These petitions arise out of suits for 
declaring certain assessment orders passed 
by the Income-tax Officer as illegal and 
void. A Division Bench of this Court in 
Gauri Shankar Mansaria v. Union of 


Gauri Shankar v. Union of India 
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India (AIR 1971 Pat 382) in a civil revi- 
sion petition arising out of a similar mat- 
ter as in these cases directed the peti- 
tioner to amend the valuation of the 
plaint. Earlier the plaintiff valued the 
suits on the basis of the amounts men- 
tioned in the assessment orders, and he 
also’ valued the suit at Rs. 100 for the 
purpose of injunction. The Division 
Bench, in the abovementioned case, held 
that in view of Section 8 of the Suits 
Valuation Act, the plaintiff is required 
to mention one valuation for the purpose 
of jurisdiction of the court. It is relevant 
at this stage to quote Section 8 of the 
Suits Valuation Act which reads as 
under:— 


“Where in suits other than those re- 
ferred to in the Court-Fees Act, 1870, 
Section 7, paragraphs V, VI, and IX, and 
paragraph X, clause (d), court-fees are 
payable ad valorem under the Court-fees 
Act, 1870, the value as determinable for 
the computation of court-fees and the 
value for purposes of jurisdiction shall 
be the same.” 


Since it is a case covered by S. 7 (iv) of 
the Court-fees Act, 1870 (hereinafter re- 
ferred to as ‘the Act’), the value as de- 
terminable for the purpose of computa 
tion of court-fees and the value for pur- 
poses of jurisdiction shall be the same. 
The plaintiff paid declaratory court-fees 
under Article 17 (iii) of the Second Sche- 
dule of the Act. It is a matter of com- 
mon knowledge that when a plainti 
files a declaratory suit and pays declara- 
tory court-fee, then he generally does 
not give the correct court valuation. In 
this connection, it will be useful to quote 
the observation of the Supreme Court in 
S. Rm. Sr, S.SP. Sathappa Chettiar v. 
S. Rm. Ar. Rm. Ramanathan (AIR 1958 
SC 245) in paragraph No. 16: 


“The plaintiffs failure to state the 
amount at which he values the relief 
sought is often due to the fact that im 
suits for partition the plaintiff attempts 
to obtain the benefit of Art. 17-B of 
Schedule II in the matter of payment of 
court-fees, Where the plaintiff seeks to 
pay the fixed court-fee as required by 
the said article, he and his advisers are 
apt to take the view that it is unneces- 









sary to state the amount for which re- 


lief is sought to be claimed for the pur- 
poses of court-fees and the valuation for 
jurisdiction purposes alone is, therefore, 
mentioned. Often enough, it turns out 
that the plaint does not strictly attract 
the provisions of Art. 17-B of Schedule 


{i 
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Bie the amendment of the plaint. The 
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YI and that the court-fee has to be paid 
either under S. 7 (iv) (b) or under Sec- 
tion 7 (v) of the Act. If the court comes 
to the conclusion that the case falis 
under S. 7 (iv) (b) or S. 7 (iv) (c) ordi- 
narily liberty should be given to the 
plaintiff to amend his plaint and set out 
specifically the amount at which he seeks 
to value his claims for the payment of 
court-fees. It would not be reasonable 
or proper in such a case to hold the 
plaintiff bound by the valuation made 
by him for the purposes of jurisdiction 
and to infer that the said valuation 
should be also taken as the valuation 
for the payment of court-fees. In this 
connection we may point out that this 
is the view taken by the Full Bench deci- 
Sion of the Lahore High Court in Karam 
Ilahi v. Muhammad Bashir (AIR 1949 
Lah 116). As we have already indicated 
S. 8 of the Suits Valuation Act postu- 
lates that the plaintiff should first value 
his claim for the purpose of court-fee 
and it provides for the determination of 
the value for jurisdiction on the basis of 
such claim. In our opinion, therefore, the 
learned Judges of the Madras High 
Court were in error in holding that the 
valuation for jurisdiction showed in the 
plaint should be taken to be the valua- 
tion for the payment of court-fees on the 
plaint as well as the memorandum of 
appeal. In view of their prior decision 
that the present case fell under S. 7 {iv) 
(b), they should have allowed the appel- 
lant to amend his valuation for the pay- 
ment of court-fees not only on the me- 


: morandum of uppeal but also on the 


plaint.” 

In these circumstances, this Court di- 
rected the plaintiff to amend the plaint 
in respect of the valuation matter. On 
4th September, 1974, the plaintiff filed 
applications to amend valuations in the 
suits for the purpose of jurisdiction at 
Rs. 5,100 only. The court below refused 
to allow the amendment. 

3. In my opinion, the court erred in 
law as well as in jurisdiction in not al- 
lowing the plaintiff to amend the plaints. 
When this Court directed in the earlier 
evil revision petition reported in AIR 
1971 Pat 362 to allow the plaintif to 
amend the valuation of the plaint, the 
trial court had no jurisdiction to set 


Division Bench of this High Court held 
that the plaintif had to value the suit 
under Section 7 (iv) of the Act. At the 
end of Section 7 (iv) of the Act, it is 
mentioned as follows: 
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“In all such suits the plaintiff shall 
State the amount at which he values the 
relief sought.” 


A discretion had been given to the plain- 
tiff to state the amount at which he 
values the relief sought. In this connec- 
tion, the Supreme Court held in Seth- 
appa Chefttiar’s case (AIR 1958 SC 245) 
(supra) as follows in paragraph No. 15 of 
the decision: 


“Once the plaintiff exercises his option 
and values his claim for the purpose of 
court-fees, that determine the value for 
jurisdiction. The value for court-fees and 
the value for jurisdiction must no doubt 
be the same in such cases; but it is the 
value for court-fees stated by the plain- 
tiff that is of primary importance. It is 
from this value that the value for juris- 
diction must be determined. The result 
is that it is the amount at which the 
plaintiff has valued the relief sought for 
the purposes of court-fee that determines 
the value for jurisdiction in the suit and 
not vice versa.” 


4. In the Supreme Court case, the 
plaintiff had challenged a compromise 
decree passed in a partition suit and he 
had valued the plaint at Rs. 15,00,000 as 
the value of his share. The plaintiff paid 
the court-fee on the valuation given in 
the plaint before the trial court. In ap- 
peal, the High Court directed to amend 
the memorandum of appeal and he valu- 
ed his share at Rs. 50,000 in the memo- 
randum of appeal. The order of the 
Bench was challenged by the Registry. 
The objection of the Registry was that 
the plaintiff paid the court-fee on the 
valuation of Rs. 50,000 without amending 
the plaint. The plaintiff-appellant filed 
an amendment of the plaint before the 
High Court, and the Bench of the High 
Court was pleased to refuse the amend- 
ment of the valuation of the plaint. Ulti- 
mately, the matter went to the Supreme 
Court. The Supreme Court held that it 
was the option of the plaintiff to value 
his claim for the purpose of court-fee as 
that determines the value for jurisdic- 
tion. The Supreme Court further held 
that once the plaintiff valued the claim 
for the purpose of jurisdiction, that 
valuation was final. It is for this reason 
that the Supreme Court upheld the 
valuation given by the plaintiff for the 
purpose of jurisdiction of the Court. In 
other words, the Supreme Court set aside 
the order of the Madras High Court and 
upheld the valuation given by the plain- 
tiff at Rs. 50,000 for the plaint. Similar- 


ly, in ‘the present ‘ease, the plaintiff is 
entitled to value the suit at Rs. 5,100 
and he is entitled to make the amend- 
ment. It is well-known that a plaintiff 
does not care to value a declaratory suit 
ordinarily, as he is satisfied by paying 
the declaratory court-fee. Hence, a 
chance should always be given on the 
basis of the Supreme Court decision to 
the plaintiff to amend the valuation in 
the plaint. In this circumstance, I allow 
the amendment of the plaints and the 
court below is directed to accept the 
amendment of the plaint in respect of 
the valuation as such amendment is per- 
missible in view of the decision of the 
Supreme Court. I am interfering with 
the orders as the court below had acted 
without jurisdiction in passing such 
orders. I further direct the court below 
to dispose of these suits as early as pos- 
sible. 


5. In the result, all these six peti- 
tions are allowed and the impugned 
orders dated 16th September, 1974 are 
set aside. The cases are hereby remitted 
to the court below to dispose of the suits 
as’ expeditiously as possible. 

Petitions allowed. 
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“Tribeni Pd. Rastogi, Appellant v; 
Basudeo Pd. Rastogi, Respondent, 


A. F. O. D: No: 1173 of 1972, D/- 16-4- 


1980.* 

(A) Contract Act (1872), S. 23 — T, P, 
Act (1882), S. 54 — Scope of S. 23 of 
Contract Act—Sale for valid considera- 
tion could not be hit by that section, - 


Where a sale deed was executed and 
the purpose of sale was marriages of 
minor children and the purchaser was 
not even aware of ages of the children 
who were sought to be married: 


Held that the utilisation of money 
would be a relevant fact for the buyer 
only in those cases where the vendor 
appears to be a limited owner of the 
property and the transaction is impeach- 
ed on the ground of want of legal 
necessities or the like, which is not the 
situation in the present case, Therefore, 
the sale deed cannot -be said to be in 


*From decision of Lakshman Pd. Sinha, | 


Addl, Sub, .J. TH, ere PA 30-8- 
1972. 
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-> . mentioned above, -> 


ATR, 


any way invalidated én the ‘account’ of 
the provisions of: Section 23 of the’ Con- 
tract Act. (Para 6) 
` Section 54 of T. P. Act entitles the 
owner of a tangible property to transfer 
his ownership in the’ same in exchange 
for a price paid or promised or part-paid 
or part-promised. Consideration in such 
a case is, therefore, the price. The word 
“object” in Section 23 of the Contract 
Act has not been used in the same sense 
as “consideration” but means purpose oT 
desire. Thus a consideration for an 
agreement may be the receipt of a cer- 
tain sum of money which is perfectly 
legal, but this object may be to defeat 
the provisions of any law which may 
be unlawful, Therefore a transaction of 
sale out and out for a valid consideration 
cannot be said to be hit by the mis- 
chief of Section 23 of the Contract Act. 
AIR 1952 Mad 579, AIR 1972 All 357 and 
1959 BLJR 549, Dist. (Para 5) 

(B) Specific Relief Act (1963), S. 9 — 
Specific performance of contract of sale 
=- Purchaser’s willingness to pay consi- 
deration is sufficient for’ maintainability 
of suit for specific performance, , AIR 
1952 Pat 263 and AIR 1973 Pat 386; Rel. 
on. (Para 7) 
Cases Referred : Chroueloeier! Paras 


AIR 1973 Pat, 386. 
AIR 1972 All 357: 1972 All LJ 351 6 
1959 BLJR 549 ' 6 
AIR 1952 Mad 579 | : 6 
AIR 1952 Pat 263 7 

Gorakh Nath Singh and B. N. Mandal, 
for Appellant; Guneshwar Prasad, Shya~ 
meshwar Dayal and Vijoy Rumiar Narain 
Sinha, for Respondent, 

JUDGMENT :—— This is a plaintiffs 
appeal, who instituted the suit for deli- 
very of possession over a house which 


‘ be purchased under a sale deed execut- 


ed in his favour by the defendant on 
1-2-1965 for a total consideration of Ru- 
pees 10,000/-. According to the plaintiffs 
case, he had already paid to.the: defen- 
dant a sum of Rs. 4,400/- and. indicated 
his readiness to deposit the balance 
amount of consideration, viz., Rs. 5,000/-, 
in favour of the defendant, which the 
defendant was avoiding to receive in 
spite of his repeated efforts. 

2. According -to the- plaintiff's 
the defendant was in‘ urgent need of a 
certain amount of cash“°money and ac- 
cordingly he entered into an oral agree- 


‘ment with the plaintiff for’ the sale of 
'.-the suit house. for the considération . 
CA ‘sum’ of “Bs 400/< - 


case, * 
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defendant on 31-1-1965 . for purchasing 
the necessary stamps for drawing up 
the sale deed. The sale deed was duly 
executed by the defendant on 1-2-1965 
and was presented for registration on 
the same day. A sum of Rs. 1,000/- was 
paid by the plaintiff to the defendant in 
presence of the Sub-Registrar, Jhabua, 
towards the consideration which fact is 
evidenced by the endorsement of the 
Sub-Registrar. According to the further 


case of plaintiff, the defendant expressed . 


his necessity for a further sum of Ru- 
pees 3,000/- on 8-2-1965. The plaintiff, 
however is said to have offered the 
defendant the entire balance of the con- 
sideration, viz. Rs. 9,000/- and to have 
the exchange of equivalents but the 
defendant pretended to be in the need 
of only a sum of Rs. 3,000/- and refused 
to accept the entire balance of the con- 
sideration on the pretext that he would 
require the balance amount afterwards 
at the time of the marriage of a 
daughter in the family and if he receiv- 
ed the amount at that moment, it might 
get spent otherwise. In this way, the 
‘plaintiff is stated to have paid a sum 
of Rs. 4400/- to the defendant. The de- 
fendant is said to have written a post 


card (Exhibit I) to the plaintiff on 20-2- . 
1965 asking him to come to Sasaram on. 


6-3-1965, together with the necessary 
receipt for the exchange of equivalents 
with the sum of Rs. 5600/-,. 
the plaintiff went to Sasaram he did not 
meet the defendant. The defendant, ac- 
cording to him, avoided to receive the 
balance of the consideration on some 
pretext or the other and, therefore, he 
instituted the suit in question on 5-11- 
1965. 


3. In his written statement, the de- 
fendant denied the transaction alto- 
gether. According to his case, his son 
Manik Chand was a vagabond and in 
Order to save the property from his 
reckless behaviour, under the advice of 
his friends and keeping the plaintiff in 
confidence, the sale deed in question was 
executed which is absolutely farzi in 
nature. He also absolutely denied the 
receipt of any consideration. With rè- 


_ spect to the payment of the sum of Ru- 


pees 1000/- before the Registrar, he 
. pleaded that it was his money which 
was handed over to the plaintiff. 


4. Two of the issues framed by the - 


trial court were: Is the suit bad. accord- 


ing to. Section, 34 .of the Specific Relief. 


Tribeni Pd: v... Basudeo Pd. _. 
„was advanced by the, plaintiff to the - 


but when. 
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Act? and whether the sale deed:in ques- 
tion was genuine or. farzi and in- 
operative? - a 
The relevant findings recorded by the- 
trial court are as follows :— 

(a) The defendant had the necessity 
of money for the purpose of perfoming 
the marriage of his grand-daughter. He 
had accordingly negotiated for the sale 
of the house with the plaintiff for a 
consideration of Rs. 10,000/-. The other 
necessities alleged by the plaintiff for 
the purpose of transaction in question 
were not satisfactorily established. l 

(b) The defendant has failed to prove 
the sale deed (Exhibit I) to be farzi or 
a sham: transaction, 

(c) The evidence with respect to the 
payment of the sum of Rs, 400/- and Ru- 
pees 3000/- was not satisfactory but the 
evidence with respect to the payment of 
the sum of Rs. 1000/- before registration 
was quite satisfactory. 

In spite of the fact that the trial court 
held the sale deed to be genuine, it re- 
fused to grant any relief to the plaintiff 
on the ground that the sale deed itself 
was void according to Section 23 of the 
Indian Contract Act as the purpose for 
its execution was the marriage of the 
minor children which was prohibited 
under the .Child Marriage Restraint Act 
although this defence was neither, set up 
in the written statement nor any issue 
was raised by the defendant in this re- 
gard. l 

5. We shall first take up the ques- 
tion as to whether the transaction ol 
sale can be said to be void on the 
ground as held by the trial court. Sec- 
tion 23 of the Indian Contract Act lays 
down that where the consideration or 
object of an agreement is unlawful, ıt 
would be void. The section enumerates 
six cases in which the consideration of 
the object may be said to be unlawful, 
namely, (1) where it is forbidden by 
law: or (2) is of such a nature that, if 
permitted, it would defeat the provisions 
of any law; or (3) is fraudulent; or (4) 
involves or implies injury to the per- 
son or property of another, or (5) the 
court regards it as immoral, or (6) op- 
posed the public policy. 

The trial court has placed reliance 
upon three decisions of the Madras, 
Allahabad and this High Court which 
we shall presently discuss hereinafter. 
Two of the -cases were of loans by ‘the 
plaintiffs for celebration of marriagé of 
minor children, and- the third ‘one, 
namely, that of Patna, was for recovery 
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of dues from a cloth dealer who was 
doing business in violation of a Licens- 
ing order. Obviously, in all the three 
cases the consideration for the loan was 
unlawful and they were not cases of 
sales of any property in which the con- 
sideration for the seller is the money 
and for the purchaser the property. 
Such a case is squarely covered by ilu- 
stration (a) to Section 23 itself which is 
as follows :— 


(a) A agrees to sell his house to B 
for Rs. 10,000/-. Here B’s promise to pay 
the sum of Rs. 10,000/~ is the considera- 
tion for A’s promise to sell the house, 
and A’s promise to sell the house is the 
consideration for B’s promise to pay the 
10,000 rupees. These are lawful conside- 
rations.” 


In this connection we may also refer 
to Section 54 of the T. P, Act which en- 
titles the owner of a tangible property 
to transfer his ownership in the same 
in exchange for a price paid or promis- 
ed or part-paid or part-promised. Con- 
sideration in such a case is, therefore, 
the price. The word “object” in Sec. 23 
of the Contract Act has not been used in 
the same sense as “consideration” but 
means purpose or desire. Thus, a consi- 
deration for an agreement may be the 
receipt of a certain sum of money which 
is perfectly legal, but this object may 
be to defeat the provisions of any law 
which may be unlawful. In these ar- 
cumstances, it is difficult to appreciate 
as to how a transaction of sale out and 
out for a valid consideration can be said 
to be hit by the mischief of Section 23 
of the Contract Act. 


However, in this connection it may 
also be mentioned that the necessities 
mentioned in the sale deed in question 
are even not the marriage of minor 
children; rather the plaintiffs were un- 
aware of their age had contested the 
age of the child which was married in 
the defendants’ family. The necessities 
mentioned in the sale deed are as fol- 
lows :— 


“Marriage of nati and natini and re- 
pair of the house and carrying on agri- 
cultural operations and some other 
necessary expenses including payment of 
certain oral loans of the creditors etc.” 

6. Now, we may notice the three 
cases relied upon by the trial court and 
which were also relied upon before us 
by the learned counsel for the respon- 
dents. They are: ATR 1952 Mad 579 
(Chandra Sreenivasa Rao v. Rama 


Tribeni Pd. v Basud2o Pd. 


A. L R. 


Mohana Rao); AIR 1972 All 357 (Paras- 
ram v, Smit. Naraini Devi); and 1959 
BLJR 549 (Sewsagar Avasty v. Satya- 
narain Sah). In the first case before the 
Madras High Court a sum of Rs, 5,000/- 
was advanced by the plaintiff to the 
second defendant for the purpose of 
celebrating the marriage of her son, the 
first defendant, on the basis of a pro- 
missory note. The first defendant him- 
self was described in the promissory 
note as a minor. The plaintiff was the 
brother-in-law of the first defendant. 
Subba Rao, J. (as he then was), in these 
circumstances, held that it could not be 
disputed that the plaintiff had know- 
ledge of the fact that the money was 
borrowed for celebrating the miarriage in 
contravention of the provisions of the 
Child Marriage Restraint Act, which was 
a prohibited act. The learned Judge was 
constrained to observe: 


“No attempt has been made either in 
the court below or before me to con- 
tend that the plaintiff had no knowledge 
of the state of facts”, 


The attending facts of the above deci- 
sion as stated would have hardly any 
application to the present case. In the 
Patna case (1959 BLJR 549), the defen- 
dan: was dealing in cloth business with- 
out any valid licence as required under 
the Licensing Order, 1944. The plain- 
tiff had instituted the suit for recovery 
of a certain sum of money as the price 
of cloth supplied to the defendant for 
sale in his shop, A plea was set up by 
the defendant that the claim of the 
plaintiff could not be decreed as it was 
hit by Section 60 of the Indian Contract 
Act. In the Allahabad case (AIR 1972 All 
357), however the major members of a 
joint Hindu family had taken loan for 
the marriage of a minor member and, 
when the suit was instituted, a plea un- 
der Section 23 of the Contract Act was 
raised on the ground that the loan was 
hit by virtue of the Child Marriage Re- 
straint Act. The learned single Judge on 
a consideration of the various authori- 
ties of different High Courts held that 
the loan in question, although incurred 
by the major members of the family for 
the marriage of a minor member could 
not be said to be not for legal necessity 
or not binding on the joint family pro- 
perty inasmuch as the marriage of a 
a minor Hindu male with a minor Hindu 
girl was not invalidated or rendered il- 
legal by the force of the Child Marriage 
Restraint Act, 1929. The marriage would 
remain a valid marriage binding under 
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the Hindu Law if otherwise performed 
under any recognised form of Hindu 
Law. Proceeding further the learned 
Judge held :— 


"It would be seen that the Child Mar- 
riage Restraint Act only restraints a 
marriage of minors and that is its ob- 
jective, but does not prohibit the mar- 
riage rendering it illegal or invalid. It 
punishes those persons who arrange that 
marriage and actively participate in cele- 
brating it.” i 


Apart from the fact that the conside- 
ration for the transaction in question 
was the sale of the house, and it is fully 
covered by illustration (a) to Section 23 
of the Contract Act, even assuming for 
the sake of argument that the object of 
the transaction was the marriage of a 
minor member in the family, that would 
not render the transaction of sale un- 
enforceable as the transaction is fully 
saved under the definition of “sale” un- 
der Section 54 of the T. P. Act, inas- 
much as the consideration for the defen~ 
dant to sell the house was the promise 
by the plaintiff to pay a sum of Ru- 
pees 10,000/- to him and the object of 
the plaintiff te make the promise for 
paying the consideration was to get the 
house of the defendant, Even the mar- 
riage of his grand children was not the 
sole purpose for which money was re- 
quired by the defendant, the purpose 
and necessities were several, As was also 
observed by Subba Rao, J. in the above 
Madras case, no evidence has been led 
or at least has been pointed out to us 
by learned counsel for the defendant 
that the plaintiff was in any way aware 
at the time he entered into the nego- 
tiation for the sale about the age of the 
children who were sought to be married. 
The utilisation of money would be a 
relevant fact fcr the buyer only in those 
cases where the vendor appears to be a 
limited owner of the property and the 
transaction is impeached on the ground 
of want of legal necessities or the like, 
which is not the situation in the present 
case. We, therefore, in disagreement 
with the trial court, must hold that the 
sale deed (Exhibit 1) cannot be said to 
be in any way invalidated on the ac- 
count of the provisions of a Section 23 
of the Indian Contract Act. 


7. We have already ‘indicated two of- 
the issues that were framed by the irial 
court, one of which was the bar of S. 34 
of the Specific Relief Act. This issue 
was not pressed in the trial court but 
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when the appeal was taken up for hear- 
ing before another Bench and was heard 
for some days, it appears, this question 
was pressed before the learned Judge 
which implied the plaintiff to make an 
application for amendment of the plat. 
The application was filed on 19-1-1979 
for claiming a further relief of declara- 
tion that the plaintiff had acquired a 
valid title over the suit house on the 
basis of the sale deed in question. Shri 
Guneshwar Prasad, on the basis of the 
recital made in the sale deed (Exhibit 1), 
argued that no title was intended to 
pass in favour of the plaintiff with re- 
spect to the suit house unless the en- 
tire consideration was paid. This conten- 
tion was not contested by Shri Gorakh 
Nath Singh, learned counsel for the ap- 
pellant. We have seen that according to 
the findings of the trial court, undis- 
putedly, the plaintiff had not paid the 
entire consideration. In the view of the 
matter, in our opinion, unless the en- 


‘tire consideration was paid, the plaintiff 


could not claim the declaration which 
he is seeking by the petition for amend- 
ment of.the plaint since the payment of 
the entire consideration was a condition 
precedent or was a sine qua non for 
passing of the title in his favour. His 
case, however, has been that he had 
offered the balance of consideration 
several times but the defendant refused 
to accept it. Shri Guneshwar Prasad 
however, contended that in this circum- 
stance the only remedy of the plaintiff 
was to claim refund of the consideration 
and no other right flowed in his favour. 
It is well known that so far as the ven- 
dor is concerned he has got a right to 
sue the vendee for the unpaid amount 
of consideration, 


The question arises as to whether in 
a situation where although the vendee 
is ready and willing to pay the consi- 
deration to the vendor who for some 
oblique intention declines to accept it, is 
the vendee remedyless in acquiring the 
fruits of the transaction of sale. The 
plaintiff very rightly did not seek the 
declaration of title or recovery of pos- 
session over the suit house without indi- 
cating his willingness and offering to 
pay the entire balance of the considera- 
tion, according to his case. In other 
words, he went to the court with a case 
that he had always been ready to per- 
form his part of the contract which was 


still unfulfilled according to the 
stipulations in the sale deed and, 
therefore, he was entitled to 
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the -relief . through the insistence ‘of 
the court. Shri Prasad, however, on’ the 
other. hand, contended that according to 
the stipulations in the sale deed the en~ 
tire. consideration money was to be paid 
before its execution. The recital being 

“das hazar rupaiya ba dast Tribeni 


Prasad Rastogi......... mokir alah mazkoor 
ko kebala bai la-kalami kis vo becha vo 
kul zar summon askad kabaladar se 
vosul pakar kabaladar ko aj tarikh im- 
roja kabiz dakhil malik mustakil sal 


mobaiya ka gardana......... 


On this recital, Shri Prasad contended 
that there was no occasion for the 
plaintiff to pay the consideration or any 
part thereof subsequent to the execution 
of the sale deed as the vendor intended 
to have received the entire consideration 
of Rs. 10,000/- before the execution of 
the sale deed, 

- Jt is difficult to accept this argument 
of Shri Prasad inasmuch as this is this 
form of recital in the sale deeds which 
is very much prevalent in this part of 
the . country and which have fallen for 


consideration times without number by ` 


this court and have been interpreted as 
simply to mean that the vendor intend- 
ed to:pass on his title in favour of the 
vendee only on receipt of the entire 
consideration, In this connection refer- 
ence ‘may be made to the decision re- 
ported in AIR 1952 Pat 263 (Panchoo 
Sahu v, Janki Mandar). No authority 
was ‘cited by Shri Prasad to show that 
the right of a vendee to offer’ the consi- 
deration would be extinguished if he 
failed to make the payment at the time 
of execution of the sale deed, but was 
ready and willing to pay the same im- 
mediately thereafter. We would inter- 
pret this recital to mean that the plaint- 
iff agreed to purchase the house on pay- 
ment of the entire consideration. and 
until that was done the tifle was not 
transferred in his favour. The conside- 
ration could be paid by him even later 
within a reasonable time. With respect 
to the remedy to a buyer in such a case, 
reference may be made to the observa- 
tions made by this court in para 11 of 
the judgment just noticed above. 


. The ‘argument put forward by the 
learned ‘counsel for the appellant was 
that the. plaintif having paid the bulk 
of the consideration 
the defendant ought to have performed 
his part of the contract; The‘ court re- 
fused to-grant any relief as the suit as 
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of the sale deed, 
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framed ‘was not for specifie performance 


of the contract and the plaintiff had 
never suggested in his plaint that he was 


ready to pay the balance of the consi-: 
his case was- 


deration on the contrary, 
that he had paid the entire consideration 
and came into possession of the entire 
vended property. That suit was institut- 
ed more than three years after the 
registration of the sale deed in question, 
The above observation does provide a 
clue to find an answer to the question 
posed as to whether the only remedy of 
the vendee in such a situation would be 
to sue for the refund of the considera- 
tion or he could also sue for recovery of 
the cherished property as well, which he 
intended to purchase. The present sutt, 
in our view, is in substance a suit of the 
nature as indicated in the above deci- 
sion of this court and is maintainable. 
We could accordingly hold that in such 
a case the vendee can sue the vendor 
for possession on payment of the consi- 
deration money. But apart from the 
above view, where a vendee offers the 
consideration to the vendor payable to 
him with rspect to a transaction, then 
his obligation to perform his part of the 
contract comes to an end and therefusal 
of the vendor to accept the cffer would 


not stand in his way to acquire the title 


of the vendor where title is to pass on 
payment of the consideration and, there- 
fore, he can recover possession of the 
property from him. Reference in this 


connection may be made to a Bench) 


decision reported in AIR 1973 Pat 386 
(Shiva Narayan v. Baidya Nath Prasad). 


8. Be that as it may, for the view we 
have taken, we do not feel that there 
is any necessity for the plaintiff to 
amend the plaint and the suit as insti- 
tuted is maintainable. 


9, The question now arises as to what 
is the balance consideration which still 
remains unpaid. The finding of the trial 
court in this regard, as already indicat- 
ed above, is that it is Rs, 1000/- only. 
Shri Gorakh Nath Singh did not contest 
the finding of the trial court that the 
evidence with respect to payment of the 
sum of Rs. 400/- and Rs. 3000/- was not 
satisfactory.. It must, therefore, be held 
that the plaintiff is bound to pay a sum 
of Rs. 9,000/.- more to the defendant as 
consideration before he can succeed in 
this suit for getting the declaration of 
title on the basis of the sale deed. - 


19. Before 


7 parting with the’ -case, : 
however, :we.may :also refer ‘to the ;atgu- 


~ 
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ment advanced by Shri Guneshwar Pra- 
sad with respect to the finding of 
Benami nature of the document, He has 
signally failed to point out any evidence 
with respect to any of the ingredients 
which are relevant for holding the trans- 
action to be farzi or benami, He, how- 


ever, contended that the very fact that: 


no consideration was received by the 
vendor before the execution of the sale 
deed should itself be held to be suffici~ 
ent for holding the transaction to be 
benami inasmuch as had the vendor en- 
tered into a genuiNe transaction then he 
would not have made that recital before 
receiving the consideration or for thaf 
matter would not have executed the sale 
deed, without receiving the consideration 
either at the time of its execution or be- 
fore the Registrar at the time of admit- 
ting the execution. We do not find any 
force in this contention inasmuch as the 
test for holding a transaction to be 
benami is well established and no trans- 
action can be held to be benami or farzi 
on this ground. The onus to prove the 
transaction to be benami or farzi was on 
the defendant and the trial court has 
construed the evidence adduced by the 
defendant on this issue and has rightly 
come to the conclusion that the defen- 
dant has failed to discharge his burden. 
Shri Guneshwar Prasad had also argued 
at length that the finding with respect 
to the payment of Rs. 1000/- before the 
Registrar should not be accepted. He re- 
ferred to the evidence of the plaintiff 
who stated that he had started with a 
sum of Rs. 1000/- only for the registra- 
tion office, The plaintiff had stated that 
this was the amount that he had paid 
before the Registrar to the defendant. 
But Shri Guneshwar Prasad argued that 
the witness had admitted that he had no 
other amount with him to spend over 
the registration cost and, therefore, the 
plaintiff could not be possessed with the 
sum of Rs. 1000/- which he is said to 
have paid to the defendant. We do not 
find any force in this contention inas- 
much as the evidence is that the plaintiff 
had taken Rs. 1000/- from his house but 
it did not mean that he had no other 
money with him from before. Be that 
as it may, such statements made in the 
strain of cross-e€xamination cannot be 
appraised in such a strict manner in 
which learned counsel intends, ` 


11. We would accordingly -hold tha 
this appeal must succeed, The judgment 
and decree of the court below are ac- 
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cordingly set aside and the plaintiff is 
directed to deposit a sum of Rs. 9,900/- 
within a period of two months in favour 
of the defendant in the trial court. On 
the amount being deposited, the plaintiff 
will be entitled to withdraw the sale 
deed (Exhibit 1) in question and the 
right, title and interest of the defendant 
in the property will stand transferred to 
him, The plaintiff will be also entitled 
to get possession of the land in question. 
In the circumstances of the case, how- 
ever, there will be no order as to costs, 


Appeal allowed. 
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HARI LAL AGRAWAL AND 
CHAUDHARY SIA SARAN SINHA, JJ. 


Jute and Gunny Brokers Private Ltd. 
and another, Appellants v. The State of 
Bihar, Respondent. 


A. F, O. D. Nos, 11 to 24 of 1966, D/- 
21-12-1979.* 

(A) Land Acquisition Act (1894), S. 23 
»— Market value of orchard — Deter- 
mination of, 


Where the orchard in question was al~ 
most wholly covered with trees, its mar- 
ket value should be determined for the 
land including the trees as a whole and 
not by valuing the trees separately from 


-the land for the simple reason that the 


land wholly covered with trees cannot 
yield any usufruct independent of the 
usufruct of the trees, and, without the 
trees such a land may have very little 
value, AIR 1962 Pat 406, Foll. (Para 7) — 


(B) Land Acquisition Act (1894), S. 23 
— Determination of market value — 
Average sale rate of bona fide sale trans- 
actions of comparable lands executed at 
time reasonably approximate to Sec, 4 
notification is safe guide, (Para 16) 


(C) Land Acquisition Act (1894), Ss. 23, 
24 — Determination of market value — 
Potentiality of land is relevant conside- 
ration, 


It is true that Section 24 forbids, inter 
alia, taking into consideration any in- 
crease in the value of land acquired 
likely to accrue from the use to which 
it will be put when acquired. But it is 





“From decision of N. K. Jha, Spl. Land 


Acquisition Judge II, Patna, D/- 21-8- 
1965. 
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well established that the land is not to 
be valued merely by reference to the 
use to which it is being put at zhe time 
at which its value has to be datarmined, 
namely, the date of notification under 
Section 4, but also by reference to the 
uses to which it is reasonably capable of 
- being put in the future, subject cf course 
to the limitations provided in Seztion 24, 
Thus where the area locating the acquir- 
ed lands had been fast developing and 
a large number of houses had sprung up 
in that area in the past, some before ac- 
quisition and some thereafter, even on 
culturable lands, it would be fair and 
reasonable to keep the developing poten- 
tiality of the lands in view while consi- 


dering the market value. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1977 SC 580 8 
AIR 1976 SC 651 8 
AIR 1962 Pat 406 7 
AIR 1959 SC 429 8 


Kaushal Kishore Sinha, Nagendra Pd, 
Singh and Ram Kishore Sinha, for Ap- 
pellants; R. S. Roy, Standing Counsel 
No, 3, D. P. Choudhry, Jr. Ccunsel to 
Standing Counsel No, 3, S. P. Roy, Jr. 
Counsel to Standing Counsel No, 3, B.S, 
Tiwari, Jr. Counsel to Standing Counsel 
No. 3, Ashok Kumar Singh, Jr. Counsel 
to Standing Counsel No. 3, A. K, Sharma, 
Jr. Counsel to Standing Counsel No. 3, 
Prabhakar Tekriwal, Jr. Counsel to Ad- 
vocate General; B. B. Singh, Jr. Counsel 
to Advocate General, for Respondents. 


CHAUDHARY SIA SARAN SINHA, J. 
' First Appeals 11 to 24, each of the 
- year 1966, arise out of a common judg- 
ment dated 21-8-1965 of the learned spe- 
cial Land Acquisition Judge II Patna, 
by which he disposed of 185 lard acqui- 
sition cases. All these 185 land acquisi~ 
tion cases arose on references being made 
under Section 18 of the Land Acquisition 
Act, 1894 (Act 1 of 1894). Two of the 
several awardees were Jute anc Gunny 
Brokers Private Limited, referred to in 
the impugned judgment as Birla Com- 
pany and M/s, Surajmal Mohta & Com- 
pany (hereinafter referred to as ‘the 
company’), These two awardees are ap- 
pellants before this court, the Birla 
Company being appellants in First Ap- 
peals 11, 12, 13, 14, 17, 18, 23 and 24 
and the company being the appellants in 
First Appeals 15, 16, 19, 20, 21 and 22. 
All the above 185 land acquisition cases 
were tried analogously, the awarcees hav- 
ing adduced common evidence, both oral 
and documentary. With the consent of 
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the counsel for the partjes and for the 
sake of convenience and brevity, all 
these appeals have also been heard to- 
gether and are being disposed of by this 
judgment, 


2. 177.91 acres of land, undisputedly, 
agricutural lands producing crops, except 
92-1/2 decimals of land which contained 
orchard, were acquired by the State of 
Bihar for the construction of quarters 
for the gazetted and non-gazetted Gov- 
ernment servants of the State of Bihar 
for which notification under Section 4 of 
the L. A. Act was issued on 18-12-1957 
and delivery of possession in respect of 
the lands acquired were effected on 19-3- 
1958. These lands, though situate in 
three different villages, namely, Dhakan- 
pura, Sherullahpur and Sekhpura, are m 
one continuity running east to west, The 
eastern portion of the acquired lands are 
situated in village Dhakanpura while its 
middle portion in village Sherullahpur 
and the western portion in village Sekh- 
pura. These lands lie to the north of 
the Bailey Road which goes even þe- 
yond Danapur though they are at some 
distance from this road intervened by 
P. W. D. quarters, the land belonging to 
the State Government as also to the 
public, 

3. Compensation for all these lands 
was awarded by the Collector at a flat 
rate of Rs. 5790/— per acre which appro- 
ximately comes to Rs. 180/- per katha, 
as against the claim of the appellants 
that they were worth about Rs, 2,000/- 
per katha. On a consideration of the evi- 
dence and for reasons stated in the m- 
pugned judgment, the Land Acquisition 
Judge allowed compensation at a flat 
rate of Rs. 8350/- per acre which, un- 
disputedly, comes to near about Rs. 261/- 
per katha. As against the claim of the 
appellants for interest from the date of 
delivery of possession, interest at the rate 
of 6 per cent per annum was allowed to 
the appellants over the excess compen- 
sation determined the impugned 
judgment with effect from 27-2-1959, the 
date when the order staying the further 
proceedings of the land acquisition cases 
was vacated by the State. Government. 

4. Undisputedly, there was an orchard 
on about 92-1/2 decimals of the acquired 
lands which had been valued by the 
Land Acquisition Officer (O. W. 2) at 
Rs. 3226.25. Holding that the amount of 
Rs: 3226.25 was based on imaginary 
figure, the court below allowed compen- 
sation at the rate of, Rs. 8350/- per acre 
for the 92-1/2 decimals of land contain- 
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ing orchard also. There were certain 
wells on the disputed land. and in one of 
the wells on plot No. 854 was fitted a 
boring. Certain compensation was allow- 
ed by the Collector for these wells and 
they were approved by the Trial Judge. 
However, as regards the boring, he al- 
lowed the appellants only a sum of Ru- 
pees 300/~ as cost for taking out the ma- 
chinery of the boring. Lastly, the Land 
Acquisition Judge allowed statutory 
compensation to the awardees including 
the appellants at the rate of 15 per cent 
over the excess. amount of compensation 
allowed by him. 

5. By relying upon certain oral and 
documentary evidence, out of the mass 
of such evidence, the judgment of the 
Land Acquisition Judge was assailed by 
Shri Kaushal Kishore Sinha, learned 
counsel for the appellants, on various 
grounds, which will be dealt with here- 
inafter one by one, the contention of the 


learned counsel for the State being to. 


the contrary. 


6, One of the contentions raised on 
behalf of the appellants was that though 
possession over the acquired lands was 
obtained on 19-3-1958, which was admit- 
ted by O. W. 2, the trial Judge wrongly 
disallowed interest from 19-3-1958 till 
the date of the payment. The circum- 
stances in which the claim on account of 
the interest was not allowed by the Land 
Acquisition Judge is discussed in Para 23 
of his judgment, the reasons assigned be- 
ing that in spite of delivery of posses- 
sion being obtained on paper, the actual 
physical possession remained with the 
awardees and that, in order to succeed 
in their efforts to obtain release of the 
acquired lands, they obtained postpone- 
mentof payment of the compensation 
money, O. W. 2, no doubt, stated that 
from the order sheet it appeared that 
delivery of possession over the acquired 
lands was given on 19-3-1958 but he fur- 
ther stated that actually the awardees 
continued to be in possession over the 
Said lands even after delivery of posses 
sion and that the Government was not 
in possession over the same even after 
delivery of possession. It is undisputed 
that after the issue of notice under Sec- 
tion 4 of the L. A. Act, awardees moved 
heaven and earth for getting the lands 
in question released as would be evident 
from the various petitions filed by them 
marked Ext. A series, all of which were 
filed after 19-3-1958, the date shown in 
the order sheet as the date of obtaining 
lelivery of possession and, in fact, they 
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ther proceedings of these reference cases 
vide the letter marked Ext. J/4 dated 
1-7-1958. There was some correspondence 
with the Government and ultimately, as 
the letter marked Ext. J/2 dated 24-2- 
1959 would show, the State Government 
vacated the stay order by taking a firm 
attitude that the notification under Sec- 
tion 4 of the L, A. Act shall stand. The 
sattas regarding irrigation of the ac- 
quired lands marked Ext. M series, the 
receipts marked Ext. O series and the 
khasras marked Exts, L and L/1 for the 
years 1958-59 and 1959-60 respectively 
proved by competent witnesses, namely, 
O. W. 6 and O. W. 8, also indicate that 
the awardees continued in actual posses- 
sion of the lands acquired in spite of 
delivery of possession on paper, Learned 
counsel for the appellants referred to 
the evidence of Jai Narain Rai Sharma 
(A. W. 37), Manager of the appellants of 
these appeals, wherein he stated that the 


‘delivery of possession was obtained by 


the State Government on 19-3-1958 and 
further denied that the awardees re- 
mained in possession of these lands till 
June, 1960. Being the Manager of the 
appellants, A. W. 37 is a highly interest- 
ed witness and his eviderice cannot be 
accepted without a grain of salt. His 
evidence disclosesthat he was out to 
support the case of the appellants. The 
appellants were, undisputedly, growing 
crops in the acquired lands before acqui- 
sition. As stated by him, A. W. 37 used 
to send accounts of income to the Cal- 
cutta office of the appellants in respect 
of this income but the account books 
which would have indicated the period 
up to which the appellants were in 
actual physical possession of the disput- 
ed lands have been withheld and the ex- 
planation offered for the non-production 
cannot be. regarded as satisfactory.. One 
Inder Kuer, aunt of A. W. 40, Ramdeo 
Singh, was one of the awardees. He (A. 
W. 40) gave.a different version and stat- 
ed that the State Government took pos- 
session of the lands, obviously the lands 
acquired, in March, 1960. It is further 
undisputed that the acquired lands con- 
tained crops at the time when delivery 
of possession was obtained. But it is un- 
disputed that none of the awardees in- 
cluding the appellants preferred any 
claim in respect of the standing crops 
which is also a circumstance in favour 
of the case of the State of Bihar. It is 
true that O. W. 2 stated that no step 


was taken for taking possession under 
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Section 47 over the acquired lands after 
the stay order was vacated and that 
there were no papers in the department 
to show that the department gave up 
possession after the date of delivery of 
possession and again took up possession 
after the stay order was vacated. But 
having once obtained the delivery of 
possession on paper, the department 
might not have considered it necessary 
to take out writ of delivery cf posses- 
sion again after the vacation of the stay 
order. Ext. H, the order sheet of the 
land acquisition cases, further shows 
that the Deputy Minister, presumably on 
the petitions filed by the awardees, de- 
sired that the payment of the compen- 
sation money be stayed for some time 
and, accordingly, the interested persons 
were also informed that the payment of 
the compensation maney which was to 
be made from 21-10-1958 to 24-10-1958 
was postponed. Thus the finding of the 
Land Acquisition Judge in confirming. 
the action of the Land Acquisition Offi- 
cer in not allowing interest over ‘the 
compensation money to the awardees on 
account of the awardees including the ap- 
pellants continuing in possession over 
the acquired lands and, secondly, on ac- 
cout of their unwillingness to receive the 
payment of the compensation money ap- 
pears to be-correct and is confirmed and 
this being so the claim for interest, as 
contended by the learned counsel for the 
appellants, has to be negatived, 


7. The second contention was that the 
Land Acquisition Judge should have al- 
lowed a reasonable amount to the appel- 
lants towards the timber of the trees 
standing in the orchard having an area 
of about 92-1/2 decimals of land and re- 
lance was placed in this connection by 
the learned counsel for the appel- 
lants on the evidence of O. W. 2 
who stated that -he had fixed . the 
price of the orchard, that is to 
say, the trees including the land on 
which they stood at Rs. 3226.25. Un- 
‘disputedly the orchard in question was 
almost wholly covered with trees and 
this being so its market value should be 
determined for the land including the 
trees as a whole and not by valuing the 
trees separately from the land for the 
simple reason that the land wholly 
‘covered with trees cannot yield any 
sufruct independent of the usufruct of 
the trees, and, without the trees such a 
land may have very little value. The 
definition of the expression ‘land’ m 
Section 3 of the L. A. Act includes trees 


Jute & Gunny Brokers Pvt. Lid. v. State 


A. E. R. 


standing thereon. The Land Acquisition 
Judge rejected the valuation of Ru- 
pees 3226.25 as being imaginary and 
fixed the market value of the orchard 
land at the same rate as the other lands, 
namely, at the rate of Rs. 8350/- per 
acre which works out at a rate higher 
than the price fixed by O. W. 2. The 
view taken above is supported by a 
decision of this Court reported in AIR 
1962 Pat 406 (Surendra Nath v. State of 
Bihar). It would thus appear that there 
is nothing wrong in the fixation of the 
market value of the orchard by the 
Land Acquisition Judge and the finding 
of the Land Acquisition Judge in this 
respect is confirmed, This contention, 
therefore, fails, 


8. The third and the main contention 
centered round the market value of the 
agricultural lands acquired, the maim 
grievance of the learned counsel for the 
appellants being that the price thereof 
have been fixed by the Land Acquisi- 
tion Judge in an arbitrary manner by 
overlooking several sale deeds filed by 
them as also the judgment of this court 
marked Ext. 7 and the two awards 
marked Exts. 10 and 10 (a) and the 
learned counsel relied in this respect on 
three decisions, all of the Supreme 
Court. In the case of Padma Uppal v. 
State of Punjab reported in AIR 1977 
SC 580, their Lordships of the Supreme 
Court held that the measure of compen- 
sation to be awarded to the owners of 
immovable property acquired by the 
State is enshrined in Section 23 (1) of 
the Act which is designed to award just 
and fair compensation for: the acquisi~ 
tion and which states that in awarding 
the compensation the court shall take 
into consideration the market value of 
the land on the date of the publication 


of the notification under Sec. 4 (1) of 
the Act. Their Lordships held that, ac- 


cording to this provision, compensation 
has to be awarded on' the basis of the 
market value prevalent on the date of 
the publication of the notification under 
Section 4 (1) of the Act and that the 
said market rate must be determined by 
reference to the price which a willing 
vendor might reasonably expect to ob- 
tain from a willing purchaser. It was 
also observed that for ascertaining the 
market rate the court can rely upon 
such transactions which would afford a 


Buide to fix the price. Price paid for a 


land acquired within a reasonable time 


. from the date of. acquisition of the land 
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.in question, as their Lordships further 
held, would certainly be the best piece 
-Of evidence and the price paid for a land 
possessing advantages similar to those of 
the land acquired in or about the time 
of notification will also supply the data 
for assessment of compensation, While 
doing so, it has, however, to be remem- 
bered that the value fetched for small 
plots of land cannot safely be applied 
to the lands covering a very large ex- 
tent as a large area of land cannot pos- 
sibly fetch a price at the same rate at 
which small plots are sold. In the case 
of the Special Land Acquisition Officer, 
Bangalore v. T, Adinarayan Setty re- 
ported in AIR 1959 SC 429, their Lord- 
ships held, inter alia, that thè methods 
of valuation for awarding compensation 
may be (1) opinion of experts (2) the 
price paid within a reasonable time in 
bona fide transactions of purchase of the 
lands acquired or the lands adjacent to 
the lands acquired and possessing simi- 
lar advantages and (3) a number of 
years purchase of the actual or immedi- 
ately prospective profits of the lands ac- 
quired. It was further held that where 
the court adopts the second method but 
takes into consideration only some of the 
transactions of alienation made by the 


claimant, during the particular period . 


without giving sufficient reason why the 
other transactions were left out the court 
commits an error of principle by adopt- 
ing a wrong method in ascertaining the 
' market value of the land at the relevant 
time and the arbitrary selection of such 
transactions would vitiate the finding of 
the court. In the case of State of Madras 
v, A. M. Nanjan reported in AIR 1976 
SC 651 their Lordships held that the 
awards given by the Collector are at 
least relevant material and may be in 
the nature of admission with regard to 
the value of the land on behalf of the 
State and if the land involved in the 
awards is comparable land in the reason- 
able proximity of the acquired land, the 
rates found in the said documents would 
be a reliable material to afford a basis 
to work upon for determination of the 
compensation on a later’ date and this 
being the position the awards cannot be 
dismissed as inadmissible for the purpose 
- of determination of the compensation. 


9. Let us examine the matter keeping 
in view the principles of fixing compen~ 
` sation as settled by the Supreme Court. 
The Land Acquisition Judge fixed the 
‘market value of the acquired land by 
‘taking into consideration: 
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sale rate of the transactions of sale evi- 
denced by the sale deeds marked Exts. 6. 
(z12) dated 25-2-1957 and 6 (z13) dated 
14-3-1958 which related to the lands of 
one of the three mouzas, with which we 
are concerned, namely, Sherullahpur, 
filed by the appellants as also the sale 
deeds Exts. S and S/1 filed by the State 
of Bihar which were executed in June, 
1957 in respect of the land of mouza 
Sekhpura. It would thus appear that 
though the appellants filed sale deeds 
with respect to the sale of land in mouza 
Dhakanpura, the third mouza, with 
which we are also concerned, no such 
sale deed was taken into consideration 
by him. Since, as stated above, the three 
mouzas run in one continuity, this by it- 
self may not introduce any infirmity in 
the judgment. While there should be no- 
arbitrary selection of the transactions of 
sale, only such sale deeds have to ove 
considered as were executed in reason- 
able proximity of the time of the date 
of notification under Section 4 (1) of the 
L. A Act and which dealt with lands 
having similar advantages and’ are com- 
parable lands, What sale deeds filed by 
the parties should be deemed to have 
been executed within reasonable proxi- 
mity of the date of notification will de- 
pend upon the facts and circumstances 
of each case keeping uppermost in mind 
that justice has to be done to the parties 


‘and no rigid formula can be laid down 


regarding the same, In the facts and cir- 
cumstances of this case particularly with 
a view to include sale deeds executed in 
respect of the lands of the three mouzas 
with the prime object of doing justice to 
the parties, it may be reasonable and 
fair to take into consideration such of 
the transactions of sale as relate to the 
period from June, 1956 to December, 
1957, the date of notification under Sec- 
tion 4 (1) of the L. A. Act being 18-12- 
1957, there being no question of ab- 
normal rise in price of lands in between 
this period, subject of course to those 
sale deeds satisfying other tests as laid 
down by the Supreme Court. This being 
so the sale deeds executed prior to June, 
1956 and those executed after December, 
1957 may not be regarded as a safe guide 
for the determination of the compensa- 
tion payable and they have rightly been 
ruled out of consideration by the Land 
It would, therefore, 
be unnecessary to discuss the details of 
the other sale deeds filed by the parties 
for the non-consideration. of which the 


Land ‘Acquisition Judge has assigned 
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cogent reasons, The learned counsel for 
the appellants contended that even sale 
deeds executed prior to June, 1956 and 
after December 1957 may be taken into 
consideration in view of the evidence of 
A. W. 37 wherein he stated that the value 
of the lands in the locality went about 
four times higher between 1948 and 1957 
and that the value of the land for con- 
struction of houses in that locality was 
four times that of agricultural lands. A 
W. 37, besides being interested, cannot 
be regarded as a competent witness on 
this point as he never sold or purchased 
any land and it may not, therefore, be 
safe to act upon the above statement of 
A. W. 37. 


10. If we adopt the above standard 
which would be fair and reasonable and 
which also appears to be necessary to 
do justice to the parties, the sale deeds 
marked Exts. 6 (Q) dated 7-6-1956, 
6 (220) dated 7-6-1956, 6 (zi17} dated 
13-7-1956 and 6 (z18) dated 17-9-1957 
relating to the lands of mouza Dhakan~- 
‘pura, 6 (z11) dated 5-11-1956 relating to 
the lands of mouza Sekhpura, 6 (z15), 
6 (z13), 6 (z12) and 6 (z16) dated 20-8- 
1956, 14-3-1957, 25-2-1957 and 28-11- 
1957 respectively relating to the lands of 
mouza Sherullahpur, all filed on behalf 
of the appellants, would come up for 
consideration. Similarly, two out of the 
sale deeds filed by the State of Bihar, 
namely, Exts, S and S/1, each executed 
in June, 1956, relating to the lands of 
mouza Sekhpura would also come up for 
consideration. 


11. Let us now consider whether in 
spite of these. sale deeds which, in the 
facts and circumstances of this case, 
may be regarded as being in reasonable 
proximity of the time of the date of 
notification under Section 4 (1) of the 
L. A. Act, all of them satisfy the other 
tests also which are by now well settled. 
Ext. 6 (q) is the same document as 
Ext, 6 (z20), It relates to plot No. 804 
of mouza Dhakanpura. The level of this 
plot is, undisputedly, the same as that 
of the acquired land and may be re- 
` garded as comparable lands with similar 
advantages. The Land Acquisition Judge 
has not considered these sale deeds on 
the ground that portion of plot No. 3804 
is ‘practically situated in the village 
having houses on the north, south and 
east of the eastern portion of this plot’. 
On the materials on record this distinc- 
tion does not appeal to reason. This land 
has been described in the sale deed as 
agricultural land (Kast Raiyati) and the 
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boundary given therein does not show 
the existence of any house on its 
boundary. The northern boundary, no 
doubt, shows a 3 feet wide Rasta but 
the further recitals show that it was on 
account of agreement among the differ- | 
ent holders of neighbouring lands that a 

3 feet wide land was to be left by all 
presumably for access, It is true that 
the area sold in this deed is only 
2 kathas as against the vast area of the 
land acquired in the instant case. But 
this cannot detract from the genuineness 
of the sale deed as such transactions of 
Sale for construction of houses is not an 
unusual feature. It may, therefore, be 
reasonable and safe to rely upon this 
sale deed” As regards Ext. 6 (z11), it is 
dated, 5-11-1956 and relates to land of 
mouza Sekhpura. This sale has been dis- 
cussed, in para 15 of the judgment of 
the Land Acquisition Judge, and, for 
reasons stated therein, he has not relied 
upon the sale deed. This sale deed was 
executed in favour of Shrimati Madhuli 
Devi wife of late Shri T. P. Singh, 
I.C.S. Late Shri T. P. Singh, 1.C.S. 
had a very big compound of several 
acres of land just by the side of the 
main road going to Danapur and this 
land is, undisputedly, adjoining to his 


. compound. Only four decimals of land 


were transferred under the sale deed 
and its western boundary has been de- 
scribed to be the land of the purchaser. 
In such circumstances, the possibility of 
the purchaser paying consideration 
money at the rate higher than the pre- 
valent one, which the Land Acquisition 
Judge has described as fancy considera- 
tion, may not be ruled out and as such 
it has rightly been discarded by the 
Land Acquisition Judge. Next comes 
Ext. 6 (z17). It relates to land of mouza 
Dhakanpura, It was executed in respect 
of 1 katha of land of plot No. 405 for 
a consideration of Rs. 1500/-. In para 16 
of the judgment, the Land Acquisition 
Judge has discarded it on the ground 
that this land was sold along with the 
house standing on it which fact was not 
refuted by the learned counsel for the 
appellants. This apart, the eastern boun- 


dary of this land has been described 
as road and the land itself has been de- | 
scribed as homestead as distinguishable 
from agricultural lands, with which we 
are concerned. It cannot, therefore, be 
regarded as comparable land with simi- 


lar advantages and consequently it may 
not be safe to rely on this document as 
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a reasonable basis for determination of 
the market value of the lands acquired. 

12, Then comes the sale deeds 
Exts. 6 (z15) and 6 (z16) which relate 
to mouza Sherullahpur, While observing, 
in para 20 of the judgment, that these 
two sale deeds may be helpful in deter- 
mining the market value of the lands 
under acquisition, the Land Acquisition 
Judge has not relied on them on the 
ground stated in para 18 of the judg- 
ment that these plots are very close to 
the Basti and they are slightly superior 
to the lands under acquisition. The lands 
transferred under these two sale deeds 
have been described therein as kast Rai- 
yati lands fit for being used as home~ 
stead land (Layak sakna). It was con- 
tended on behalf of the appellants that 
there was no satisfactory evidence to 
show that the lands transferred under 
these two sale deeds were near the 
populated part of the village and were 
superior to the lands under acquisition 
on that account. The boundaries of the 
lands transferred under these two sale 
deeds do not indicate their existence 
near the populated part of the village. 
Even assuming it to be so, if the lands 
were fit for being used as homestead, 
their nearness to the populated part of 
the village in the facts’ and circum- 
stances of this case, cannot lead to the 
inference that price at inflated rate must 
have been paid for these lands, Being 
comparable lands with similar advant- 
ages, it may not be unsafe or unreason~ 
able to rely on these two sale deeds, 
Coming to the sale deed, Ext. 6 (218), it 
relates to land of mouza Dhakanpura 
and the lands transferred thereunder 
has been described as kast Raiyati lands, 
But the recital of the sale deed shows 
that this land was purchased for the 
purpose of construction of house. The 
boundary of this land, as shown in the 
sale deed, shows that to its adjoining 
west is a Municipal road. Existence of 
a Municipal road by the side of the land 
is one of the important factors which 
the buyer and the seller keep in view 
while negotiating the price of such lands 
particularly when the same is purchased 
for the purpose of construction of houses. 
In the absence of any satisfactory evidence 
on behalf of the appellants about exis- 
_ tence of similar facilities and advantages 
in respect of the acquired lands, it may 
not be reasonable or safe to treat the 


price paid in this sale deed as a safe- 
guide for assessing the market value of 
the lands acquired and it may be ruled 
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out of consideration. We are thus left 
with the sale deeds, Exts. 6 (212) and 6 
(z13) which have been dealt with m 
para 18 of the judgment of the Land 
Acquisition Judge. Plots Nos. 89 and 194 
of mouza Sherullahpur were transferred 
under Exts, 6 (212) and 6 (z13) respec- 
tively, plot No. 194 being one of the 
plots acquired under the notification in 
question. These two sale deeds were 
executed only six months before the 
publication of the notification under Sec- 
tion 4 of the L. A. Act. It appears that, 
on a petition filed by the awardees, the 
court held a local inspection of the 
lands acquired in presence of the learn- 
ed lawyers for both the parties. The 
local inspection report was also placed 
before the learned lawyers for both the 
parties after it was prepared and no ob- 
jection appears to have been raised re- 
garding the same. Para 18 of the judg- 
ment of the Land Acquisition Judge 
shows that the local inspection revealed 
that these two plots were similar in 
quality with the lands acquired and were 
of similar level. These two sale deeds 
were, therefore, rightly relied upon 
along with other sale deeds by the learn- 
ed Land Acquisition Judge. While not 
disputing the genuineness and bona fide 
character of these sale deeds, the learn- 
ed counsel for the appellants contended 
that, as these two sale deeds were not 
filed on behalf of the appellants, the 
price stated therein cannot be binding 
on the appellants. As all the land ac- 
quisition cases including those relating 
to the appellants have been tried ana- 
logously without any objection from the 
appellants, no such argument can be 
available to the learned counsel] for the 
appellants. l 


13. While taking the average of the 
sale rate evidenced by the sale deeds, 
the Land Acquisition Judge, relied also 
on the sale deeds marked Exts. S and 
S/l, each dated 20-6-1956, out of the 
several sale deeds filed by the State of 
Bihar which were also relied upon by 
the Land Acquisition Officer. They re- 
late to plots Nos, 963 and 944 of village 
Sekhpura and, as stated in para 20 of 
the judgment of the court below, these 
two plots along with other plots are 
also the subject-matter of acquisition in 
the instant case. The learned counsel 
for the appellants contended that these 
two sale deeds should not be relied upon 
as neither the vendors nor the purchasers 
thereof were examined on behalf of the 
State, The exhibit list shows that these 
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two sale deeds were marked on formal 
proof being dispensed with O. W. 2 
stated, in his evidence, that the lands of 
the three villages which were acquired 
in this case were all similar and that the 
acquired lands of villages Sherullahpur 
and Dhakanpura were exactly similar to 
the acquired lands of village Sekhpura. 
He further satisfactorily stated that the 
acquired lands of villages Dhakanpura 
and Sherullahpur were similar to the 
lands of the two sale deeds dated 20-6- 
1956, namely, Exts. S and S/1, and that 
for these reasons he recommended the 
awarding of compensation at the average 
rate of these two sale deeds which was 
accepted by the State Government. It 
further appears from his evidence that 
he had recommended this valuation after 
the local inspection of all the lands 
under acquisition as also the lands trans- 
ferred under Exts. S and S/1. In spite of 
these previous references of these two 
sale deeds no satisfactory and reliable 
evidence is forthcoming on behalf of the 
appellants to discredit either the genu- 
ineness or the bona fide character of 
these two sale deeds. It was next con- 
tended that since O, W. 2 did not main- 
tain notes of inspection concerning the 
inspection of lands made by him, no re- 
liance can be placed on the local inspec- 
tion. The local inspection by a Land 
Acquisition Officer is made at a stage 
when the awardees are not in picture in 
the sense that the law necessitates that 
the local inspection should be made by 
the Land Acquisition Officer at the in- 
itial stage in presence of the awardees. 
Besides apart from the local inspection, 
there is the direct evidence of O. W. 2 
in court and nothing nas been elicited 
in his cross-examination for which his 
evidence on this point should be dis- 
credited. In these facts and circums- 
tances the court below, it must be held, 
was perfectly justified in considering 
the sale deeds Exts. S and S/1 along 
with other relevant sale deeds for as- 
sessing the market value of the land in 
question. 


14. In view of the observations afore- 
said, it would be reasonable and safe 
to rely upon the sale deeds marked 
Exts, 6 (Q), 6 (z15), 6(z16), 6 (z13), 6 
(z-12) and Exts. S and S/1, all of which 
are found to be genuine documents of sale 
.of bona fide character mvolving compara- 
ble lands with almost similar advantages 
as safe-guides for assessing, the market 
value of the lands. accuired at the rele- 
vant time, 
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15. The further contention raised by 
Shri Kaushal Kishore Sinha was that the 
Land Acquisition Judge failed to consider 
the certified copy of judgment of this 
court in First Appeal 399 and others. of 
the year 1958, which has been marked 
Ext. 7 as also the awards Exts. 10 and 
10 (A) which, as contended by him, 
should be treated as in the nature of 
admission of the State of Bihar. It is 
not correct to say that the court below 
has not considered these three docu-- 
ments. Rather, he has considered the 
same in his judgment and for reasons 
stated therein, which appear to be 
cogent and convincing, he has not relied 
on them. The principle of law enunciat- 
ed in the judgment, Ext. 7, cannot be 
disputed but the notification under Sec- 
tion 4 of the L, A. Act was published in 
that case much earlier to the notifica- 
tion issued in the instant case i. e. on 
2nd February, 1955. The award of the 
Collector in that case was also made on 
30th July, 1956 and possession was taken 
on 29th September, 1956. Since Sec- 
tion 23, necessitates determination of 
the market value of the land at the 
date of the publication of the notification 
it will not be safe to regard the rate 
allowed in this judgment as the basis 
for . determination of the market value 
of the lands acquired. The decree of this 
judgment has not been filed by the ap- 
pellants, The judgment itself does not 
specifically show the names of the three 
mouzas to which the 20.43 acres of land, 
which were acquired, appertained, The 
sale deed that was considered in that 
ease related to village Mahuli, Duzra and 
Chak Arab which are different mouzas 
than the three mouzas concerned in the 
instant case. In such circumstances, the 
court below was perfectly justified in 
not acting on the sale rate fixed by 
Ext. 7. Exts. 10 and 10 (a) have been 
considered by the court below in para 19 
of this judgment. The award (Ext. 10). 
concerns the land of village Mahuli with 
which we are not concerned. The lands 
of Ext. 10 (a) related to plot No. 651 of 
village Dhakanpura and it was acquired 
for construction of building of the cen- 


tral P. W. D. Ext. 8, the map, no doubt 
shows that plot No. 651 of village Dha- 
khanpura is close to plot No. 653 of that 
village, the same being the eastern ex- 
tremity of the acquired lands, intervened 
by plot No.~ 652 but, in course of local 


‘inspection by -the court, which. has been 


referred to in para 19 of the judgment, 
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it was found that plot No. 651, was 
about 2 feet higher in level than the 
lands acquired in the instant case and 
this being so plot No. 651 of village 
Dhakanpura cannot be treated as lands 
comparable to the lands of village 
Dhakanpura acquired in the instant 
case, This apart, the award, Ext. 10 (A) 
does not show-as to what was the date of 
notification u/s. 4 of the L, A. Act in re- 
spect of this acquisition which is a vital 
matter for consideration in this context, 
and the decree prepared in pursuance of 
this award, which might have thrown 
some light on this point, has not been 
filed by the appellants. In case of a 
reference being made under Section 18 
of the L, A. Act at the instance of an 
awardee, generally the onus lies on him 
to prove the claim by satisfactory 
materials on record. The State Govern- 
ment might be in the know as to what 
was the date of notification in the in- 
stant case but the onus being on the 
awardee no adverse: inference can be 
drawn against the State for their not 
bringing on record the date of notifica- 
tion of the acquisition evidenced by 
Ext. 10 (A) For these reasons, the 
court below was justified in not treat- 
ing the award Exts. 10 and 10 (A) as 
the basis for determination of the market 
value of the lands acquired. 


16. Transactions of sale, as we are aware 
take place under different circumstances 
according to the necessity for sale and 
purchase and it cannot be doubted that 
these circumstances have some bearing 
on the sale rate that is negotiated and 
settled. It has also to be remembered 
that the value fetched for small plots of 
land. cannot safely be applied to the 
lands covering a very large extent, 
These may justify the taking of average 
rate evidenced by the sale deeds as a 
safe guide for determination of the mar- 
ket value. The learned counsel for 
.|both the sides were also at one that in 
such circumstances faking the average sale 


rate of the genuine and bona fide sale. 


transactions executed at a time reasonab- 
ly approximate to the date of notifica- 
tion under Section 4 of the L. A. Act 
may provide a safe-guide, the only dif- 
ference among the parties being about 
the particular sale deeds which should 
be relied upon for such consideration, 
the further submission on behalf of the 
appellants being that in so doing the 
potential value of the lands acquired 
should also be kept in view. On taking 
_ the average sale rate of the transactions 
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of sale evidenced by Exts. 6 (z 12), 6 (z 13) 
6 (z15), 6 (216) and 6 (Q) filed on behalf 
of the awardees and the sale deeds 
Exts. S and S/1 filed by the State of 
Bihar, the approximate price per katha, 
undisputedly, comes to Rupees 301/-. If 
we multiply this amount by 32, the 
average sale rate evidenced by these 
sale deeds would come approximately to 
Rs. 9632/- per acre, 

17. The learned counsel for the appel- 
Tants, however, contended that the court 
below erred in law in not taking into 
account the potential value of the lands 
in question. According to the learned 
counsel for the appellants, the area in 
question was a fast developing one and 
he referred in this connection to certain 
oral evidence adduced in this case, 
O. W. 9, surveyor of the L. A. Depart- 
ment, stated in cross-e€xamination that 
the quarters of P. W, D. are to the con- 
tiguous south of the lands acquired, 
almost similar being the admission of 
O. W. 2 at page 13 of his deposition. As 
stated by A. W. 37, all the acquired 
lands are within the Patna Municipal 
Corporation which was established in 
1954. It also appears from his evidence 
that a portion of the acquired lands is 
about two furlongs from the Govern- 
ment House and about four to five fur- 
longs from the New Secretariat. There 
being the Ganges, there is no scope for 
development in the northern side. He 
has further stated that in 1948, there 
were four or five houses only on the 
Boring Road though the number of such 
houses has increased tremendously sub- 
sequently. His further evidence is that 
before 1957, officers’ quarters had been 
built up to the south-east corner of the 
acquired lands and women’s college 
Patna was also constructed between 1946 
to 1948, It cannot, therefore, be disput- 
ed that the area locating the acquired 
lands has been fast developing and a 
large number of houses have sprung up 
in that area in the past, some before 
acquisition and some thereafter, even 
on culturable lands. Thus it would be 
fair and reasonable to keep the develop- 
ing potentiality of these lands in view 
while considering the market value, It 
is true that Section 24 of the L, A. Act 
forbids, inter alia, taking into considera- 
tion any increase in the value of land 
acquired likely to accrue from the use 
to which it will be put when acquired. 
But it is well established that the land 
is not to be valued merely by reference 
to the use.to which it is being put at the 
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time at which its value has to be deter- 
mined, namely, the date of notification 
under Section 4 of the L. A, Act, but 
also by reference to the uses to which 
it is reasonably capable of being put in 


the future subject of course to the limi-- 


fations provided in Section 24 of the 
L. A. Act. Unlike Exts, 6 (z15) and 
6 (z 16) there is no mention of the 5 and 
6 decimals of land transferred under 
Exts. 6 (212) and 6 (z13) respectively 
about their being fit for homestead pur- 
poses, Similarly, the 1 bigha 1 katha and 
9 dhurs of land transferred under Ext. S 
and the 68 decimals of land transferred 
. under Ext, S/1 have been described as 
kast Raiyati land and there is no men= 
tion about their being fit for construce- 
tion purposes from which it can re- 
asonably be inferred that these purchas- 
es in question were made primarily from 
the point of view of agricultural pur« 
poses. In these facts and circumstances, 
it would, in my opinion, be fair and 
reasonable to increase the price of land 
as evidenced by the above sale deeds by 
5 per cent which would come to Rupees 
481/- per acre being 20 per cent(?) of the 
amount of Rs/- 9632/- shown above, 
Thus taking all these aspects into consi~ 
deration, the market value of the lands 
acquired on the date of notification 
under Section 4 of the L. A. Act is fixed 
in round figures at Rs. 10,100/- per acre 
instead of the amount of Rs. 8,350/- per 
acre. fixed by the Land Acquisition Judge 
and their market value is determined ac- 
cordingly. Obviously, the appellants 
shall also be entitled to the statutory 
compensation allowable under Sec- 
tion 23 (2) of the L., A. Act on the ex- 
cess amount determined by this court 
‘with interest on the excess amount at 
the rate of 6 per cent per annum with 
effect from 27-2-1959, the date mention~ 
ed in para 26 of the impugned judgment, 
till payment, 


18. The last contention raised on be~ 
half of the appellants was that the court 


below instead of allowing compensation - 


for the surface tube-wells existing on 
plot No, 746 had allowed a sum of Rupees 
300/- only to the appellants as the cost 
of the removal of the same from the 
well. This aspect has been dealt with 
by the Land Acquisition Judge, in Para- 
graph 25 of the impugned judgment, 
There were several wells on the lands 
acquired and reasonable ‘compensation 
has been awarded for the same regarding 
which no grievance has been raised be- 
fore this court, the only grievance raised 
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being about the price of the boring 
which, as it appears, the Land Acquisi- 
tion Department lost sight of while com- 
sidering. the amount of, compensation, 
The appellants claim a compensation of 
Rs, 10,000/- for this surface tube-well 
and reference was made to the evidence 
of three witnesses, namely, A. W. 37, 
A. W. 6l and A. W. 66. Obviously, the 
onus to prove that the compensation for 
the surface tube-well should be Rupees 
10,000/- would be on the appellants, 
O. W. 61 merely stated about the exis- 
tence of the tube-well on plot No. 746, 
which is not in dispute. O. W. 66, stated 
that about Rs. 10,000/- was spent over 
the fixing of this tube-well by the com- 
pany but he is an interested witness be- 
ing the Darwan of the company. He 
claimed to have supervised the fixation 
of the surface tube-well but he did not 


- know how the surface tube-well was sunk, 


None of the mistries or labourers who 
worked in the fixing of the surface tube- 
well has been examined, A. W. 37 also 
came to say that the cost of the boring 
was about Rs. 10,000/-. He did not, how- 
ever, state about the details of this 
amount. The account of the expenses 
over the sinking of this boring, accord- 
ing to A, W. 37, was kept but the appel- 
lants failed to produce the same, In 
such circumstances, it must be held and 
found that the appellants have miserab- 
ly failed to substantiate their claim for 
Rs, 10,000/-, towards compensation for 
this boring. There is no satisfactory 
evidence on behalf of the appellants 
even to show the year when this boring 
was sunk or the make of the machineries 
and the pipes that were used therein to 
enable this court to determine the re~ 
asonable compensation for the same after 
deducting depreciation, It was in these 
circumstances that the Land Acquisi- 
tion Judge passed an order that the ap- 
pellants may remove the surface bor- 
ing for which he awarded them a sum of 
Rs. 300/- as the cost incurred for remov-~ 
al of the same. In the facts and circum= 
stances of this case, it is not possible to 
interfere with this decision of the Land 
Acguisition Judge and his finding on 
this count is also upheld, 


19. No other contention was raised 
before this court, Other documents and 
evidence on record, which have not been 
referred to above, were not rélied upon 
on behalf of the parties nor do they 
fake the case of any party any further, 
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20, In the result, the appeals are al- 
lowed in part to the extent indicated 
above and the judgment and decree 
of the court are modified accordingly. In 
the facts and circumstances of this case, 
however, there will be no order as to 
costs and the parties are directed to bear 
their own costs. 


HARI LAL AGRAWAL, J.:— I agree. 
Order accordingly, 
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LALIT MOHAN SHARMA, J. 
Tribeni Prasad Dhandhania, Appellant 
v. Sita Ram Poddar and others, Respon- 
dents. 
A. F. A, O. No, 24 of 1977, D/- 27-3- 
` 1980.* 


Limitation Act (1963), S. 15 (1) — Ap- 
plicability — Execution not stayed in re- 
spect of property subsequently sought to 
be proceeded against — S. 15 (1) not at- 
tracted. 


A party seeking to take advantage of 
Section 15 must show that he was earlier 
restrained by an order from making the 
prayer, which he is now making; if he 
could have done earlier what he is try~ 
ing to do now, he cannot invoke the ap- 
plication of Section 15, (Para 4) 


Where the execution of a decree was 
stayed only in respect of property which 
was claimed by another and not against 
the other property of the judgment- 
debtor which was sought to be proceed- 
ed against after the expiry of limitation, 
the decree-holder was not entitled to ex~ 
clude the period during which execution 
was stayed, by taking advantage of Sec- 
tion 15 (1). Case law discussed. 


(Para 3) 
Cases Referred : Chronological Paras 
AIR 1958 Cal 1 3, 4 


AIR 1945 PC 5 4 
AIR 1944 Bom 303 3, 4 
ATR 1940 Lah 75 3 
AIR 1929 Pat 407 4 
AIR 1929 Pat 597 3, 4 
- S. K. Sarkar and A. C. Jha, for Appel- 
fant; Rajendra Kishore Prasad, for Re- 
spondents, 

JUDGMENT :— A money decree was 
obtained by the original respondent 
Ramjivan Pd. Poddar against the appel- 


*Against judgment of S. N. Sharma, Dist, 
J., Bhagalpur, D/- 10-1-1977. 
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lant on 29-6-1962 and it was put in ex- 
ecution case no 54 of 1962, A building 
was mentioned in the Taluka of the ex- 
ecution petition which was attached. An 
application under Order 21, Rule 58 of 
the Code of Civil Procedure was filed by 
one Hanumandai Devi which was dis- 
missed. The claimant thereafter filed a 
suit registered as Title Suit No. 27 of 
1965 and her claim was ultimately 
decreed. As a result, the attached pro- 
perty was released and since there was 
no other property mentioned in the exe- 
cution petition, the decree-holder filed 
an application in 1976 for substituting 
another property. The appellant-judg- 
ment-debtor objected to the prayer on 
the ground of limitation, but the plea 
has been rejected by both the courts be- 
low. He has now come to this Court, re- 
iterating his stand that since the prayer 
for inclusion of a new property in 
execution case has been made after 12 
years, the same cannot be allowed and 
the case must be struck off, 


2 On behalf of the decree-holder, it 
has been contended that the claimant 
Hanumandai Devi filed an application 
for stay of the execution case in her suit, 
T. 5. 27 of 1965, and that an order was 
passed which remained operative from 2- 
8-1966 to 19-6-1975 and this period should 
be available to him, In reply, the judg- 
ment-debtor contends that the stay order 
operated only so far as the property 
claimed by Hanumandai Devi was con- 
cerned and as the decree-~holder was en- 
titled to proceed against any other pro- 
perty belonging to the judgment-debtor, 
the aforesaid period is not available for 
being added to the period of limitation. 

3% Mr. S. K. Sarkar in support of the 
appeal contended that since the stay, 
granted during the pendency of Title 
Suit No. 27 of 1965 and the appeal aris- 
ing therefrom, was limited in terms, the 
provisions of Section 15 (1) of the Limi- 
tation Act cannot come to the aid of the 
respondent for saving limitation, Reli- 
ance has been placed on the decisions in 
Kirtyanand Singh v. Pirthichand Lal, 
ATR 1929 Pat 597, Virchand Kapurchand 
v. Marualappa (AIR 1944 Bom 303), 
Kundo Mal. v. Firm Daulat Ram, (AIR 
1940 Lah 75) and Baijnath Pd. v. Nur- 
Ssingdas, (AIR 1958 Cal 1). He has fur- 
ther argued that the amendment of the 
execution petition by addition of a new 
property is also subject to limitation. 


4, It has been well established that an 
application for amendment of a pending — 
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{application for execution, made after the 
decree sought to be executed had become 
barred by limitation, cannot be enter- 
tained. Reference may be made to seve~ 
ral decisions of this Court including that 
of Jagannath Das v. Chamu Raghunath, 
(AIR 1929 Pat 407). Since the decree was 
passed in 1962, the pericd of limitation 
for its execution must be held to have 
expired before 1976, unless saved by 
Section 15 (1) of the Limitation Act as 
contended by the decree-holder, The 
question, therefore, to be decided in this 
case is as to whether Section 15 (1) of 
the Limitation Act, which is in the fol- 
lowing terms, is applicable in the pre- 
sent case i 


“15. Exclusion of time in certain other — 


cases — (1) In computing the period of 
limitation for any ‘suit or application 
for the execution of a decree, the insti- 
tution or execution of which has been 
stayed by injunction or order the time 
of the continuance of the injunction or 
order, the day on which it was issued or 
made, and the day on which it was with- 
- drawn, shall be excluded,” 


Before the decree-holder can be permit- 
ted to rely upon Section 15 (1) of the 
Limitation Act, he has to show that the 
execution of the decree had been stayed 
- by an order passed in T. S. 27 of 1965, 
Initially an order was. passed on 23-2-1965 
by the trial court in T. S. 27 ‘of 1965 
restraining the decree-holder from pro- 
ceeding with the execution case in re- 
spect to the holding No. 36 claimed by 
the plaintiff Hanumandai Devi, but subse- 
quently in appeal from the suit the Dis- 
trict Judge, Bhagalpur, had stayed the 
entire execution case, as is apparent 
from copy of the order dated 7-7-1965 
on the records of the execution case, It 
is, therefore, contended by the respon- 
dents that in view of the execution case 
itself having been stayed the period dur- 
ing which the stay order continued must 
be excluded under Section 15 (1) of the 
Limitation Act. I am not in a position to 
accept this contention. For applying the 
section, it is not sufficient merely to show 
that a particular execution case was stay- 
ed, it should be further shown that the 
execution of the decree in any manner 
whatsoever, was stopped. A Division 
Bench of this Court in Kirtyanand Singh 


v. Pirthichand Lal (AIR 1929 Pat 597) © 


had held that the section contemplates 
an absolute stay of execution which ren- 
ders the décree-holder incapable. of 
taking out execution of the decree, 


v. Sita Ram 


A.I. R. 
‘In Baijnath Pd. .v, Nursingdas (AIR 
1958 Cal 1), it was observed that 
Section 15 (1) applies also to cases of 
partial stay, but only so as to allow ex- 
clusion of the period of stay in the com- 
putation of time for further execution 
against the person or the property, as 
against whom or which execution was 
previously stayed, and not so as to allow 
exclusion of that period for the purposes 
of future execution against persons or 
properties not affected by the stay order, 
Similar was the view taken by the Bom, 
High Court in Virchand Kapur Chand v. 
Marualappa (AIR 1944 Bom 303), As was 
observed by the Privy Council in Narayan 
Jivangouda v. Puttabai (AIR 1945 PC 5), 
the question is dependant upon the na- 
ture of the stay order, In that case, the 
point arose with reference to a suit and 
the plaintiff relied upon an order of in- 
junction, issued earlier, restraining him 
from interfering with the possession. It 
was held that since there was no prohi- 
bition restraining the plaintiff of the 
second suit from instituting a suit for 
possession, he could not take advantage 
of Section 15. The principles which can 
be extracted from these decisions is that 
a party seeking to take advantage of 
Section 15 of the Limitation Act must 
show that he was earlier restrained by 
an order from making the prayer, which 
he is now making; if he could have done 
€arlier what he is trying to do now, he 
cannot invoke the application of the sec- 
tion. In the present case, the stay was 
obtained by the plaintiff Hanumandai 
Devi so far her property was concerned. 
The decree-holder was perfectly entitled 
to start another execution case against 
the judgment-debtor by pursuing against 
his person or property. So I hold that 
the prayer for inclusion of a new pro- 
perty in 1976 must be rejected as being 
barred by time, 


5. In the result the appeal is allowed 
the orders pased by the courts below are 
set aside and the execution case is struck 
off. Since the appellant is succeeding 
merely on a plea of limitation, parties 
are directed to bear their own costs 
throughout, 


Appeal allowed. 
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HARI. LAL AGRAWAL AND 
CHAUDHARY SIA SARAN SINHA, JJ. 


Shibram Missir, Appellant v. Tularam 
Missir and others, Respondents, 


= A, F. O. D, No, 95 of 1971, 
1980.* 

(A) Hindu Law — Joint family — Self 
acquired property of a member — Bur- 
den of proof — Presence of family nu- 
cleus coupled with want of proof of 
separate source of income of the mem- 
ber — Effect of, 


When in a suit for partition, a party 
claims that any particular item of the 
property is joint family property, the 
burden of proving that it is so rests on 
the party asserting it but once nucleus 
(sufficient to acquire it) is established or 
admitted, the burden shifts to the party, 
. alleging self acquisition to establish affir- 
matively that the property was acquired 
_ without the aid of the joint family. 
Where the existence of family nucleus is 
proved and there is no proof of any 
other source of income for the particular 
member, the nucleus should be presum- 
ed to be sufficient for the acquisition of 


D/- 4-2- 


.. the property. In the instant case in addi- 


tion to the situation stated above there 
was evidence regarding possession of the 
property being: joint and not exclusive, 
AIR 1954 Pat 524 and ATR 1938 Mad 
841, Foll. (Paras 10, 14) 


(B) Hindu Law — Joint family — 
Yajamanika income could also belong to 
the family, f 


Although offerings or charity received 
by the hereditary Panda for services ren- 
dered to the client would be the income 
of the person performing such services, 
it would belong to the family where 
such services are rendered by the mem- 
bers jointly or in exercise of the family 
right. Such moneys on distribution to 
the members would become self acquisi- 
tion of the individual member. In this 
case there was no pleading or proof of 
such distribution or that the income ex- 
clusively belonged to the plaintiff. The 
income was held to be that of the family. 
AIR 1934 All 851, Ref. (Para 8) 
Cases Referred : Chronological Paras 


AIR 1954 Pat 524: 1954 BLJR 352 10 
AIR 1938 Mad 841 16 


*From decision of Ramesh Pathak, Addl, 


Sub, J., Deoghar, D/- 28-11-1970. 
EX/GX/C399/80/TVN 
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AIR 1934 All 851: 1934 All LJ 1197 8 
(1912) ILR 36 Bom 94 8 


K. P Verma and Ganesh Prasad Jaya- 
swal, for Appellant; Bishwanath Agra- 
wal and Om Prakash Ghosh, for Respon- 
dents 


HARI LAL AGRAWAL, J.:— This first 
appeal by the plaintiff arises out of a 
suit for partition. He claimed half share 
in the suit properties consisting of both 
immoveables and moveables which are 
described in the various items of sche- 
dule to the plaint, Items Nos. 1 to 5 of 
the schedule are all immoveable proper- 
ties and Items Nos. 6 to 9 are moveables, 
Except the last item which is cash 
money amounting to Rs. 30,000/-, the 
other moveable items consist mainly of 
silver utensils and the like. The plaintiff 
in the plaint itself had stated that he 
had acquired a piece of Basouri land 
from his own earning in Mouza Nil- 
kanthpur in the town of Deoghar, by a 
registered lease deed dated 8-5-1958 and 
accordingly that was not liable to parti- 
tion. 


The trial court decreed the plaintiff's 
suit in part. It did not accept the plain- 
tiffs claim under Item No. 6 with respect 
to silver utensils. Item No. 7 which is a 
silver snake said to be weighing 250 
tolas was allowed in part. It also reject- 
ed the plaintiffs claims with respect to 


` the cash amount and that the Nilkanth- 


pur property was his self-acquired pro- 
perty. The plaintiff has accordingly filed 
the present appeal. 


2. The parties to the suit are Pandas 
of Deoghar and it is undisputed that the 
plaintiff, defendant No. 1 and his two 
sons, namely, defendants Nos. 2 and 3, 
are descendants of one Maya Ram who 
had three sons, namely, Mukund Ram 
(who died earlier), the plaintiff and de- 
fendant No, 1. According to the plain- 
tiffs case, all the three brothers were 
separate in mess but the ancestral pro- 
perty including the income from clients 
(yajamans) was joint and they were en- 
joying the same according to their re- 
spective shares. After the death of Mu- 
kund Ram, there was a partial partition 
in the family in respect of the ancestral 
properties through three Arbitrators ap- 
pointed by the parties. The Arbitrators 
partitioned the properties under an 
award dated 24-3-1958. It was accepted 
by all the parties. According to the 
award, whereas the sons of Mukund 
r 1/3rd 
share in. the ‘ancestral. joint properties 
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along with Yatri Bahis, the remaining 
2/3rd share therein was allotted jointly 
to the plaintiff and defendant No, 1, The 
award has been produced in the case and 
marked Ext. 3. It may be mentioned that 
the Nilkanthpur property did not find 
place in this award. The plaintiff’s fur- 
ther case is that as he was devoting 
most of his time in doing worship, the 
defendants attended to and conducted 
most of the Yajamans, received the offer- 
ings and Dakashina from them and di- 
vided the same to the extent of half and 
half, but from the last 3 years they were 
not dividing the income. This led to the 
claim of half share in the cash money 
of Rs. 30,000/- said to have been accumu- 
lated on account of the yajamanika in- 
come during the last 3 years with the 
defendants, With respect to this item of 
claim it was further alleged by the 
plaintiff that the amount was left in de- 
posit with defendant No. 1 for construc- 
tion of a joint house which was not spent 
as agreed to and, therefore, he wanted 
return of his half share in the money. 


3. In the written statement filed by 
all the three defendants jointly, they 
controverted the foregoing allegations of 
the plaintiff. With respect to the Nil- 
kanthpur property, they stated that it 
was acquired with the joint family mm- 
come and, therefore, it was a joint family 
property liable to partition. They fur- 
ther pleaded in this respect that the 
plaintiff had no separate income of his 
own. With respect to the earlier parti- 
tion, they said that the plaintiff being 
the oldest surviving brother, cleverly 
manipulated the affairs of the arbitration 
proceeding and got the Nilkanthpur pro- 
perty omitted from the list of the joint 
family properties, but they alleged that 
nonetheless the said property was in 
joint possession of the plaintiff and the 
defendants, 


With respect to the collection of the 
yajamanika income, they alleged that it 
.was plaintiff who was allowed to manage 
the family properties and the yajamanika 
and it was he who used to give from 
time to time some amount to them for 
meeting the household expenditure. In 
this way they completely refuted the 
case of the cash amount of Rs. 30,900/-. 
They, however, stated that they would 
have no objection to the partition if the 
Nilkanthpur property was also partition- 
ed. In this way the defendants did not 
dispute the plaintiffs claim over any 
other items except Items Nos. 6, 7 and 9 
and the Nilkanthpur property. As al- 
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ready stated earlier, the trial court de- 
creed the suit in part and also holding 
thereby against the plaintiff that the 
Nilkanthpur property was also liable to 
partition as the plaintiff had failed to 
prove that it was acquired out of his 
own personal income, He has according- 
ly filed the present appeal. 


4. Mr. K. P. Verma, who appeared in 
support of this appeal, pressed the ap- 
peal only in respect of two items of pro- 
perties, namely, (1) the Nilkanthpur 
property, and (2) the claim for the cash 
amount of Rs. 30,000/- pertaining to Item 
No. 9 of the schedule to the plaint. 
I will first dispose of the second item of 
the claim, namely, the cash amount of 
Rs. 30,000/~. The trial court has discuss- 
ed this item in paragraph 12 of its judg- 
ment. The evidence in this regard as ad- 
duced by the plaintiff may also be brief- 
ly noticed. He examined in all 10 wit- 
nesses including himself. Out of them, 
P. Ws. i, 2, 3, 5, 6, 7 (son of Mukund 
Ram) and 9 are all formal witnesses who 
were examined to prove the earlier par- 
tition evidenced by Ext. 3 and the like, 
and it is therefore, not necessary to dis- 
cuss their evidence at all. Magni Ram 
Mishra (P. W. 4), who was a cousin of 
the parties, after stating the undisputed 
facts regarding the previous partial par- 
tition between the parties, stated one 
further sentence that the plaintiff acquir- 
ed separate properties at Nilkanthpur, He 
does not say a word regarding the cash 
amount of Rs. 30,000/-- Sadhu Ram 
Mishra (P. W. 8) is another son of Mu- 
kund Ram and stated that the plaintiff 
and defendant No. 1 made joint collec- 
tions from their yajamans and his 
(P. W. 8’s) income from his yajamans 
was about Rs. 5,000/- annually. He also 
stated that for the last about 5 years the 
plaintiff was not getting any share in 
the income from the yajamans. He, how- 
ever, admitted in his cross-examination 
that the plaintiff and defendant No. 1 
sat at one place and conducted yajamans, 
but the money was received by defendant 
No. 1. The plaintiff himself also made a 
very criptic statement in his evidence in 
chief with respect to this part of the 
claim and simply stated that since 1965, 
Tula Ram Mishra, i. e., defendant No. 1 
did not give him his share in the income 
of ‘the joint properties and in the yaja- 
manika which was Rs, 10;000/- to Rupees 
12,000/- per year. He, however, denied the 
suggestion thrown to him that the income 
was only Rs. 2,500/- to Rs. 3,000/-. The 
defendant No. 1 who examined himself 
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as D. W. 6 denied this part of the plain- 
tiffs claim, The plaintiff in his deposi- 
tion did not stete a word regarding the 
case that he made out in the plaint that 
the said amount of Rs. 30,000/- was left 
in deposit with defendant No. 1 for con- 
struction of a joint family house. 


5. From the above evidence it is not 
possible to hold that the plaintiff has 
succeeded in establishing his case that a 
sum of Rs. 30,000/~ out of joint family 
yajamanika income was in deposit with 
defendant No. 1. I, therefore, in agree- 
ment with the trial court, would reject 
this claim of the plaintiff, 


6. Now remains for consideration as 
to whether the ‘Nilkanthpur property 
was the self-acquired property of the 
plaintiff or it was acquired by him for 
the joint family. Let us see first the evi- 
dence on the record, I have already re- 
ferred to the one sentence evidence of 
.P. W. 4 on this question while dealing 
with the plaintiff's claim for the cash 
amount. In his cross-examination this 
witness admitted that at the time the 
said property was acquired the only 
source of the income of the family of 
the plaintiff and the defendants was 
from yajamanika, P. W, 8 did not speak 
a word regarding the Nilkanthpur pro- 
perty., The plaintiff himself does not dis- 
close in his evidence as to the source of 
his separate income. He has satisfied 
himself only by saying that the lands of 
Nilkanthpur were his separate properties 
acquired during the lifetime of his eld~ 


est brother Mukund Ram and denied a 
suggestion in his cross-examination that 
it was acquired with joint family funds, 

7. Now let us see the evidence of the 
defendants on this score. The defendants 
have examined six witnesses including 
defendant No. 1. It further appears that 
during the pendency of the suit also an 
attempt at settlement of the dispute be- 
tween the parties by arbitration was 
made, but that did not materialise, 
D. Ws. 1 and 3 are witnesses of this fach 
D. W. 2 is a lawyer’s clerk and a formal 
witness. D. W. 4 Shankar Falahari stated 
that during ‘the lifetime of Mukund 
Ram, the eldest brother, also it was the 
plaintiff who used to look after the 
affairs of the family as Mukund Ram 
suffered from fileria and that till recent~ 
ly all the income from the yajamans 
was received and kept by the plaintiff, 
which was for the last 2-3 years being 
_ divided between the parties. To the 
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same effect is the evidence of Gulab 
Mohan Jha (P. W. 5). Tula Ram Mishra, 
defendant No. 1, who examined himself 
as D. W. 6, stated in his evidence that 
after the sons of Mukund Ram separated 
from them, the properties and yajaman- 
ikas of the parties to the suit were joint 
and they were separate only in mess, 
but the income of the family was kept 
with the plaintiff as he was the Malik, 
save ‘and except that he used to get 
about Rs, 2.50 to Rs, 3/- per day from 
him to meet his daily household ex- 
penses until 1375 B. S. since when the 
plaintiff started dividing the income de- 
rived from yajamanika, The defendants 
also denied the plaintiff’s case that he 
did go to the temple and was mostly de- 
voting to worship. That is all the evi- 
dence on the record, 


Tularam 


8. Learned counsel for the appellant 
contended that the very fact that Nil- 
kanthpur property did not find place in 
the earlier partition when the same had 
already been acquired by the plaintiff, 
was such a coercing factor on which 
alone this Court should hold that the 
said properties were the separate pro- 
perties of the plaintiff appellant. He also 
referred to the case of Hanso Patak v, 
Harmandil Patak, (AIR 1934 All 851) to 
contend that the nature of the income 
received by the plaintiff even according 
to the suggested case of the defendants, 
namely, payments made by the yajamans 
either by way of charity or by way of 
remuneration to the plaintiff, was . on 
account of the personal services render- 
ed by the plaintiff and the same could 
not amount to a family property. He ac- 
cordingly argued that even assuming, m 
view of the evidence of the witnesses, 
that the plaintiff had no independent in- 
come of his own save and except the 
yajamanika income of the nature as said 
by the witnesses, the very nature of the 
income cannot be said to be a joint 
family income as such and, therefore, 
any acquisition made by the plaintiff 
even out of the said income must be 
deemed to be a property acquired out of 
his own funds and not liable to parti- 
tion. The facts of the Allahabad case 
were that the grandfather of the plain- 
tiff used to receive income from his work 
by officiating as a Pandit in the houses 
of his clients. On his death the plaintiffs 
father also carried on the same work, In 
these circumstances it was held that the 
income received as amounts paid by 
people at their discretion either by way 
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of charity or by way of remuneration for 
personal services rendered, cannot be 
claimed as of right and, therefore, that 
did not amount to a family property, It 
was specifically observed in this case by 
Sulaiman, C. J. that — 


“If the right to receive offerings were 
connected with any land in the occupa- 
tion or user of the family or with any 
temple at which they were officiating, 
the right might possibly be a family pro- 
perty, or again if there were a service 
which could be rendered even against 
the will of others, on whom it is to be 
imposed, it might be claimed as of 
right.” 


Mukerji, J., who gave his separate judg- 
ment, in this connection referred to the 
case of Ghelabhai Gaurishankar v. Har- 
fowan Ramji, ((1912) TLR 36 Bom 94) 
where it was observed that “hereditary 
priests” maintained by certain castes 
have a right to force the services on the 
members of the caste, On the facts of 
the case before us, the plaintiff has him- 
self claimed for partition of yajamanika 
books and yajamanika brits. It is also 
admitted by witnesses examined on be- 
half of both the parties that during the 
earlier partition of 1958 hereditary yaja- 
mans were allotted to the share of the 
eldest brother. It is well known that 
when a person visits religious places such 
as Baidyanath Dham, no other panda ex- 
cept that one who is his hereditary 
Panda (save in cases where any ancestor 
of a person had not visited earlier) can 
render service to him. I find myself in 
full agreement with the above view and 
would hold that the hereditary priest, is. 
alone entitled to force his service on the 
particular person. The case before us, 
therefore, is clearly covered by the ex- 
ception indicated by the learned Judges 
of the Allahabad High Court itself and, 
therefore, the case relied upon by Mr. 
Verma instead of supporting him goes 
against him and on the above view of 
the law I must hold that the nature of 
income derived by the family of the 
plaintiff and the defendants, admittedly 
the only source of income, was the joint 
family income of the parties. Admitted- 
ly the plaintiff had no other source of 
income, It well might be that after the 
said income derived from the yajamans 
was distributed between the two bran- 
ches, the amounts ‘in the hands of the 
respective parties might have partaken 
the nature of their independent income, 
but it is not the case of the plaintiff that 


Shibram v. Tularam . 


ALR. 


he acquired the Nilkanthpur property 
out of the income that he received on 
such distribution, and looking for evi~ 
dence, there is absolutely none on this 
point. It is difficult therefore to hold 
with the plaintiff that the Nilkanthpur 
property was acquired out of his own 
independent income. 

9. Coming to the argument of learned 
counsel that the omission of the said 
property during the earlier partiticn 
should be taken by itself to be a proof 
of the property not belonging to the 
joint family, also cannot be accepted, It 
is no doubt true that when a partition is 
admitted or proved, the presumption is 
that all the properties were divided and 
a person alleging that any family pro- 
perty was still joint has to prove it, and 
it is equally well true that a Hindu, even. 
if he be joint, may possess a separate 
property, there is a presumption under 
the Hindu Law that property purchased 
Or acquired out of the income or with 
the assistance of the ancestral property 
is ancestral in nature. 


10. In the case of Karoo Singh v, 
Ujagir Singh (1954 BLJR 352): (AIR 1954 
Pat 524) it was observed by a Bench of 
this Court that mere proof of the ex- 
istence of a joint family does not lead 
to the presumption that the property 
held by any member of the family is 
joint, and the burden rests upon the 
person asserting that any item of pro- 
perty is joint to establish that there was 
a nucleus of joint family property and 
that nucleus was such as did or might 
have contributed to the property which 
it was sought to prove as belonging. to 
the joint family. The Division Bench 
referred to the case of Vythianatha Iyer 
v. Vardaraja Iyer (AIR 1938 Mad 841) 
with approval, where it was observed 
that where it is established that the 
family possessed some joint property 
which from its nature and relative value 
may have formed the nucleus from 
which the property in question may have 
been acquired, the burden shifts to the 
party alleging self-acquisition to esta- 
blish affirmatively that the property was 
acquired without the aid of the joint 
family property. 


I find myself in respectful agreement 
with the view expressed in the afore- 
said Madras decision. In the case before 
us, on the -evidence the only nucleus 
which has been proved to be in existence 
is the yajamanika -income, Definite evi- 
dence of P. W. 4 in this regard is that 
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the plaintiff had no other source of in- 
come except the yajamanika income, Jn 
view of the above evidence and the posi- 
tion in law just noticed above, it has but 
got to be held that the Nilkanthpur pro~ 
perty in question acquired by the plain- 
tiff, although stands in his own name, 
was acquired by him out of the nucleus 
of the joint Hindu family, and at the 
time when this property was acquired 
by the plaintiff all the three brothers 
were joint with him. The branch of 
Mukund Ram, however, does not lay any 
claim over this property and, therefore, 
on the facts obtaining according to the 
evidence, this property was coming in 
joint possession of the smaller joint 
Hindu family consisting of the plaintiff 
and the defendants. Admittedly the 
share of each party would be half in this 
property also, 


11, In the result, I do not find any 
merit in this appeal and would accord- 
ingly dismiss the same, but in the circum- 
stances I shall make no order as to costs, 

CHAUDHARY SIA SARAN SINHA, 
J.:— 12, I agree to the order pro- 
posed by my learned brother but would 
like to make a few observations of my 
own. The plaintiff claimed the Nilkanth- 
pur property as his separate or self ac- 
quired property without stating in the 
plaint the source from which it was ac- 
quired, Out of the various ways in which 
a separate property can be acquired two 
of them, as mentioned in Section 230 of 
the Mulla’s Hindu Law are income from 
separate property or from separate earn- 
ings of a member of the joint family. 
Undisputedly the parties are pandas of 
Baidyanath Dham and except Jagmanika 
plaintiff had no other source of income, 
The plaintiff having prayed for the parti- 
tion of the Jagmanika Books and Brit 
and income therefrom, he has treated the 
Jagmanika business as the joint family 
property and in the very nature of this 
profession when carried on by the mem- 
bers of a joint family, as prevalent at 
Deoghar, it must be treated as joint 
family property. 


13. No satisfactory evidence is forth- 
coming from the side of the plaintiff to 
show the source from which this proper- 
ty was acquired. The plaintiff has not 
even cared to file the sale deed or ex- 
amine competent persons regarding. the 
same. He has not also laid evidence 
about the amount of consideration money 
for this transaction. The evidence from 
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the side of the defendants about acquisi- 
tion of this property from the joint 
family fund consists of the ipse dixit of 
P. W. 6. In such circumstances the 
onus will determine the matter. 


14, According to the plaintiff (P.W. 10), 
income of the two brothers from the 
jagmanika was Rs, 10000/- to Rs. 12000/- 
per year. Thus, it is established that the 
family possessed joint property which 
from its nature and relative value may 
have formed the nucleus from which the 
Nilkanthpur property may have been 
acquired. It is true that there is nof 
material to show the amount spent over 
the acquisition of this property but once 
existence of nucleus is established and 
no other source of income is disclosed, 
the presumption may be made that the 
nucleus was sufficient to enable the 
property to be acquired, It is true that 
when in a suit for partition, a party 
claims that any particular item of the 
property is joint family property, the 
burden of proving that it is so rests on 
the party asserting it but once nucleus 
of the nature stated above is established 
or admitted, as in the instant case, the 
burden shifts to the party alleging self 
acquisition to establish affirmatively that 
the property was acquired without the 
aid of the joint family. The plaintiff has 
signally failed to discharge this onus. 
The attendant circumstances are also non 
existent, There is no evidence about 
the said property being in exclusive pos- 
session of the plaintiff, A room has been 
constructed over the property but the 
plan, if any, sanctioned for the same has 
not been brought on record by the plain- 
tiff to show that it was sanctioned at his 
instance. There is also no reliable evidence 
about the expenses over the construction 
of this room being met by the plaintiff 
out of his separate fund. As against this 
there is satisfactory evidence to show 
that prior to 2 or 2} years the plaintiff 
was the karta of the joint family and 
used to receive the joint family Jag- 
manika income. The arbitrators of the 
earlier partition were solely concerned 
with the partition of the joint family 
properties of the three brothers. Being 
creatures of agreement, it was beyond the 
competence of the arbitrators to arbitrate 
about anything which was not the joint 
family property of the three brothers. 
They being totally unconcerned with any 
other property except the joint family 
properties of all the three brothers; non- 
mention of this property in the award 
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cannot be a circumstance to support the 
case of the plaintiff. There is thus ab- 
solutely no merit in this appeal which 
must fail, l 


Appeal dismissed, 
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FULL BENCH 
5. SARWAR ALI, S. K. JHA AND 
MEDINI PRASAD SINGH, JJ.** 


Raj Kumar Prasad, Appellant v. Uchit 
Narain Singh, Respondent. 


A. A. D. No. 378 of 1975, D/- 5-5-1980." 


(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tion 11 (1) (d) — Default in payment of 
rent — What is not — Tenant regularly 
remitting rent by M. O. — Refusal to ac- 
cept — There is no default. 


Per Full Bench :— Where the tenant 
had been regularly making remittance 
of rent by postal money order within the 
time prescribed by the Statute for every 
month and the landlord had refused to 
accept or receive it, and eyen during the 
pendency of the suit for eviction, rent 
for every month after the institution of 
the suit was paid and received by the 
landlord, there could not be said to be 
any default on the part of the tenant in 
payment of rent. (Para 15) 


(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tions 2 (f), 11 (1) (d) — Default in pay- 
ment of rent — No waiver or forfeiture 
of consequent cause of action for evic- 
tion, occurs due to acceptance of rent 
before institution of suit or before expiry 
of notice to quit. AIR 1973 Pat 299 Over- 
ruled; 1977 BB CJ (HC) 678, Partly 
Overruled. 

Per S. K. Jha and Medini Prasad Singh 
(Majority view) (Sarwar Ali, J. Contra) 
— No waiver or forfeiture of right to sue 
arising on ground of default in payment 
of rent, occurs merely because the land-~ 
lord accepted rent before the institution 


*From decision of T. L, Verma, 7th Addi, 
Sub. J., Patna, D/- 7-5-1975. 


**In this case, the Judges of the Full 
Bench differ in their views. The majority 
view is taken by S. K, Jha and Medini 
Prasad Singh, JJ. minority, by. Sarwar 
Ali, J. The judgments in the case are, 
however, ‘printed in the order in which 
they are given in the certified copy.—Ed.) 
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of the suit for eviction or before the ex- 
piry of notice to quit under Section 106 
of T. P. Act. AIR 1973 Pat 299 Overruled; 
1977 BB CJ (HC) 678, Partly Overruled. 

(Para 11) 


section 11 is a self contained section 
and it is wholly unnecessary to travel 
beyond the Act to determine whether a 
tenant is liable to be evicted or not and 
under what conditions he may be evicted. 
The Rent Act sets up a complete ma- 
chinery for the rights and obligations of 
the landlords and the tenants, and being 
a self contained Act in the matters to 
which it is applicable the principle of 
specialia generalibus derogant must apply, 
and there is no scope for invoking the 
provisions of notice for determination of 
tenancy under Section 106 of the T, P. 
Act. If a default has occurred within 
the meaning of Section 11 the tenancy 
stands determined by force of the Statute 
itself and the further requirement of 
any notice under Section 106 of the T. P. 
Act is irrelevant if not redundant. Once 
a person is inducted as a tenant either 
under a contract or otherwise and he is 
in possession of any building, he con- 
tinues to remain a tenant within the 
meaning of Section 2 (£) until he is evi- 
cted from the premises in question in 
execution of a decree passed by a court: 
of competent jurisdiction on any of the 
grounds enumerated in Section 11. The 
initial induction of a tenant may be by 
a contract or may be statutory. That is 
of no consequence, Once the Rent Act 
is applicable to his case, he shall con- 
tinue to remain a tenant within the mean- 
ing of the Rent Act until he is evicted 
by the process of execution of a decree 
of acompetent court. If that be so, 
even if the ‘default occurs within the 
meaning of Section 11 (1) (d) and he 
forfeits for all practical purposes his right 
to remain a tenant, by legal fiction he 
continues to remain a statutory tenant. 
That is the cumulative effect of the pro- 
visions of Section 2 (f) read with Sec- 
tion 11 (1). It goes without saying that 
in law he remains a tenant, he is liable 
to pay rent and the landlord is obliged 
to accept rent from time to time. The 
relationship of landlord and tenant does 
not cease to exist unless the decree for 
eviction on, inter alia, the ground of 
default in payment of rent within the 
meaning of Sec. 11 (1) (d) is executed, 
It, therefore, cannot be said that by ac- 
ceptance of rent under a legal obligation 

there can be any question of waiver, 
(Para 11) 
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Further as a notice determining the 
tenancy under Section 106 of the T, P. 
Act under the provisions of the Special 
Act, namely, the Rent Act, is not a sine 
qua non for the determination of the 
tenancy the question of waiver of notice 
to quit cannot be said to arise. There 
can, therefore, be no scope for the appli- 
eability of Section 113 of the T. P. Act 
im such cases, (Para 12) 


(C) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tions 11 (1) (d) and 13 (1) — Remittance 
of rent by postal money order — Need 
not be of full amount of rent in arrears, 
AIR 1978 Pat 292, Overruled. 


Per Full Bench :— It is not correct to 
say that there cannot be a valid payment 
of rent unless the remittance by postal 
money order is of the full amount of 
rent in arrears on every occasion and in 
every month in which such remittance 
is made, AIR 1978 Pat 292, Overruled. 

(Para 14) 


Section 13 (1) says that on refusal by 
the landlord ta accept any rent lawfully 
payable to him by the tenant, the ten- 
ant is liable to remit such rent and con- 
tinue to remit any subsequent rent which 
becomes due in respect of such building 
by postal money order to the landlord. 
What is required of the tenant is to re- 
mit, in the first instance, such rent as 
has been refused to be accepted by the 
landlord and any subsequent remittance 
by postal money order has to be with 
regard to any subsequent rent which be- 
comes due. The subsequent rent, which 
becomes due, cannot embrace within its 
sweep all such arrears of rent as may 
have accrued due till the time of such 
remittance. The subsequent rent which 
becomes due is the rent month by month 
and, therefore, cannot include cumula- 
tively all rent which has theretobefore 
fallen due. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1979 SC 1745 11, 12 
AIR 1978 Pat 292 4, 8, 14 
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S. K. JHA, J.:— This is an appeal by 
the plaintiff landlord against a judgment 
and decree of reversal, The appellant 
instituted the suit, out of which this ap- 
peal arises, on the 10th of Feb., 1968, for 
eviction of the tenant respondent from 
the building let out to the latter. The 
suit was brought under the provisions 
of Section 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
1947 (Bihar Act 3 of 1947) hereinafter to 
be referred to as the Rent Act. It may 
not be out of place to mention here that 
the Rent Act ceased to have any force 
after the 31st of March, 1976, but Bihar 
Act 16 of 1977 has been given retrospec- 
tive effect from the Ist of April, 1976. 
The provisions of the Rent Act have been, 
for all material purposes, perpetuated 
up to the 31st March, 1981. 


2. The appellant had got a decree for 
eviction in his favour in the trial court. 
The court of appeal below however, has 
reversed the decree and dismissed the 
appellant’s suit, 


3. The appeal involves some interest- 
ing, although vexed, questions of law. 
The learned single Judge, before whom 
the appeal was initially placed for hear- 
ing, referred it to a Division Bench. 
When it came to be heard by two of the 
learned Judges of this Court (Lalit 
Mohan Sharma and S. Shamsul Hasan, 
JJ.), they found that there were some 
conflicting Bench decisions of this Court 
on 2 points and, therefore, expressed the 
view that the case be referred for decision 
by a Full Bench. Hence the case before 
us 


4. Three questions of law falling for 
our consideration in view of the order 
of reference are — 


(i) Whether there can be waiver or 
forfeiture by acceptance of rent by the 
landlord after a default has already oc- 
curred attracting the provisions of Sec- 
tion 11 of the Rent Act? On this point 
the Division Bench observed that there 
seemed to be an apparent conflict be- 
tween two Bench decisions of this court, 
namely, Birendra Mohan Ghosh v, Mo- 
hammad Ummar (AIR 1973 Pat 299) and 
Hardwari Lal v. Most. Nandrani (1977 
BBCJ (HC) 678), 


(ii) Whether tender before remittance 
under Section 13 of the Rent Act by 
money-order is necessary to make the 
remittance by money-order a valid one? 
On this point that learned Judges of the 
Division Bench have noticed an apparent 
conflict between two Bench decisions in 
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the cases of Mahabir Prasad v. Bibhuti 
Mohan (AIR 1973 Pat 83) and Madho Lal 
v. M. M. Agarwalla (1974 BBCJ 895)s 
(AIR 1975 Pat 154). 

(iii) Whether the remittance by 
money-order under Section 13 of the 
Rent Act must be cumulative for the 
entire arrears of rent due, to make it a 
valid remittance as was held by a Bench 
of this court in the case of Rajendra 
Mohan Ghosh v. Kaushalla Devi (AIR 
1978 Pat 292), the correctness of which 
decision has been doubted by the learned 
judges referring this case to the Full 
Bench? 


5. Before, however, dealing with the 
points of law hereinbefore mentioned, in 
the fitness of things I must state the facts 
of the case giving rise to these questions, 
The appellant instituted the suit for re- 
alisation of Rs, 1,088 as damages and for 
eviction of the respondent from the suit 
premises detailed at the foot of the 
plaint. The grounds on which the claim 
was founded’ were- that the respondent 
had caused damages to the suit premises, 
that the appellant required the building 
for personal necessity within the mean- 
ing of Section 11 (1) (c) and that there 
had been default in the payment of rent 
within the meaning of Section 11 (1) (d) 
of the Rent Act. The case of the appel- 
lant is that he is the owner and proprie- 
tor of a house bearing holding No, 12, 
circle, No. 16, ward No. 8, situate in 
nohalla Sabzibagh in the town of Patna 
imd the respondent is in occupation of 
the said house as a monthly tenant at a 
rental of Rs. 76 per month. The respon- 
dent had caused damages to the build- 
ing which is a 3 storeyed one and put the 
appellant to a loss of Rs. 10,000 but due 
to his inability to pay the court-fee on 
that sum, he had limited his claim for 
damages to Rs. 1,088 only. The appel- 
lant has alleged that he had admonished 
the respondent for his acts causing da~ 
mages, Thereafter the respondent with- 
out any reasonable cause stopped pay- 
ing monthly rent from February, 1963 
to December, 1967, excepting some pay- 
ments which he had made to the 
Patna Municipal Corporation towards 
taxes, thereby causing a default in the 
yayment of 2 months’ rent payable by 
the respondent which attracted the pro- 
visions of Section 11 (1) (d) of the Rent 
Act and made the respondent liable for 
eviction. Furthermore, the building in 
question was in such condition and state 
of disrepair that it cannot stand any 
longer and:it-requires'. immediate major 
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construction for safe and comfortable re- 
sidence of the appellant himself and that 
of his children who seek to receive their 
education at Patna. The appellant ap- 
prehended that the damaged house will 
fall down and valuable materials will be 
destroyed, Accordingly a case of personal 
necessity reasonable and in good faith 
was sought to be made out so as to at- 
tract the provisions of Section 11 (1) (o 
of the Rent Act making the respondent 
liable for eviction on that ground also, 
The appellant requested the respondent 
to vacate the suit premises several times 
but his requests were not heeded to . A 
notice was sent to the respondent under 
Section 106 of the Transfer of Property 
Act (T. P. Act) determining the tenancy 
and asking him to vacate the house by 


. the Ist of December, 1967. Reply was sent 


by the respondent containing unwar- 
ranted, false and incorrect facts. On the 
2nd of February, 1968, however, the 
respondent paid all the arrears of rent 
up to January, 1968 but he showed his 
disinclination to vacate the house, 
Hence this suit, 


6. The defence, inter alia, was that 
there was no personal necessity, that 
there was no default in the payment of 
rent for the months of February, 1963, 
to December, 1967, which was remitted 
by postal money order in accordance with 
the provision of Section 13 of the Rent 
Act and that no damage had been caused 
to the suit premises. In any event, the 
suit was barred by the principles of wai- 
ver, estoppel and acquiescence since the 
plaintiff (appellant) had already received 
all the arrears of rent up to January, 
1968 on the 2nd of February 1968, before 
the institution of the suit,-the date of 
which, as already noticed above, was 
the 10th of February, 1968, It was fur- 
ther the defence case that the tenancy 
had not been determined by a legal and 
valid notice under Section 106 of the 
T. P. Act. l 

7. On these pleadings, the trial court 
held, inter alia, that no personal neces- 
sity was proved by the plaintiff and no 
damage was proved to have been caused 
by the defendant to the suit premises and, 
therefore, the plaintiff was not entitled 


. to any decree for damages or for evic- 


tion on the ground of personal necessity. 
It, however, held that there had been a 
legal and valid service of notice under 
Section 106, T, P. Act, that there was a 
default in the payment of rant within 
the meaning of the Rent Act and the 


‘ suit could not be barred by..the principle 
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xf waiver, For coming to the last two 
indings, namely, with regard to default 
n the payment of rent legally payable 
md non acceptance of the case of waiver, 
he trial court proceeded upon the fol- 
owing chain of reasoning:— 


(i) Rent for a several months was 
yaid in a lump sum on 2-2-68. 


(ii) It is not the defence case that 
he rent of several months was payable 
n a lump sum, Rather, from the written 
statement of the defendant himself it 
appeared that the rent was regularly 
osayable month to month. 


(iii) Remittance by postal money order 
3f the rent from month to month was 
aot a valid remittance under Section 13 
Xf the Rent Act as the allegation of re- 
fusal of acceptance of rent by the plain- 
iff which was made in the written state< 
nent, had not. been proved by evidence, 
Once this allegation is not accepted, the 
remittance of rent for the period from 
May, 1963 to December, 1967 by postal 
money order was not a valid and legal 


‘emittance and could not go to save, 
the defendant from being a defaulter 
within the meaning of the Rent Act, In- 
ferentially, if once a tenant was a de- 
aulter within the meaning of the Rent 
Act, he was liable to be evicted and no 
question of waiver could arise. On the 
Zround of default in payment of rent 
legally payable within the time stipulat- 
əd by the provision of the Rent Act and 
30t on account of any personal necessity, 
sherefore, the defendent was liable to be 
avicted although not liable for damages. 
[he suit was accordingly partly decreed 
for eviction only. 


8. The defendant respondent having 
appealed, the lower appellate court held 
as follows :— 


(a) The arrears of rent were cleared 
off before the suit was instituted and the 
plaintiff landlord had accepted the same. 
Relying upon a Bench decision of this 
court in Birendra Mohan Ghosh’s case 
(AIR 1978 Pat 292) (supra) it was held 
that acceptance of rent by the landlord 
amounted to. waiver of the claim to evic- 
‘ion on the ground of default of payment. 

(b) The rent for the period from May, 
1963, to January, 1968, as already stated 
above, was paid on 2-2-68 and received 
by the plaintiff, Rent for the months of 
January to April, 1963, had been paid 
to the plaintiff landlord, Rent for the 
months of June, 1963, onwards had been 
remitted to the plaintiff by postal money 
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order which he refused to receive, Even 
during the pendency of the suit rent 
for every month after the institution of 
the suit was paid and received by the 
plaintiff, 

(c) Remittance of rent by postal 
money order month to month could, not 
be said to be invalid or in contravention 
of Section 13 of the Rent Act as tender 
of such rent from hand to hand to the 
landlord was not a condition precedent 
for the validity of such a remittance, as 
was held by the Bench in the case of 
Mahabir Prasad (AIR 1973 Pat 83) 
(supra). There was thus no default in the 
payment of rent within the meaning of 
the Rent Act. 

The decree for eviction passed by the 
trial court was accordingly reversed and 
the plaintiff landlord’s suit was dismissed. 

9. This appeal has accordingly been 
filed by the plaintiff landlord, 


. 10. The findings of fact recorded by 
the lower appellate court were not, and, 
indeed, could not be, challenged in this 
second appeal. I, therefore, proceed to 
consider and decide the questions of law 
first and then to examine as to whether, 
on the settled principles of law, the ap- 
pellant can succeed or not. Out of the 
three points necessitating the reference 
to this Full Bench, the first point with 
regard to waiver stands on an indepen- 
dent footing and is of paramount impor- 
tance in this case, from the point of 
view of law although not from the point 
of view affecting the fate of this appeal. I 
think therefore, that in the fitness of 
things the points should be dealt with 
seriatim. 

11. As has already been noticed above, 


. in the case of Birendra Mohan Ghosh 


(AIR 1973 Pat 299) (supra) a Bench of 
this court held that if before the institu- 
tion of the suit the tenant remitted rent 
up to date and the landlord had accepted 
it, the latter would be deemed to have 
waived his right to claim eviction on the 


ground of non-payment of rent. 
On the other hand, in the case 
of Hardwari Lal (1977 BB CJ 
(HC) 678) (supra) another Bench 


of this court held that acceptance of rent 
after the default within the meaning of 
the Rent Act did not extinguish the 
cause of action unless there was waiver 
by the landlord, and acceptance of rent 
before the expiry of the period of notice 
under Section 106 of the T. P. Act did 
not amount to. waiver, but such accep- 
tance after the expiry of the period of 


notice may be a eircumstance upon which .. 
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waiver could be inferred. For the re~ 
asons that I shall presently set forth, I 
would, with great respect to the learned 
Judges of the two Benches, hold that 
none of these two decisions has laid down, 
the correct position in law. The first link 
in the chain of my reasoning is that 
Section 11 of the Rent Act is a self con- 
tained section and it is wholly unneces- 
sary to travel beyond the Act to deter- 
mine whether a tenant is liable to be 
evicted or not and under what conditions 
he may be evicted. The Rent Act sets 
up a complete machinery for the rights 
and obligations of the landlords and thé 
tenants, aNd being a self contained Act 
in the matter to which it is applicable 
the principle of specialia generalibus 
derogant must be held to apply, and 
there is no scope for invoking the provi- 
sions of notice for determination of ten- 
ancy under Section 106 of the T, P. Act. 
If a default has occurred within the 
meaning of Section 11 of the Rent Act, 
the tenancy stands determined by force 
of the statute itself and the further re- 
quirement of any notice under Sec- 
tion 106 of the T. P. Act is irrelevant if 
not redundant, I am reinforced iM this view 
by a recent decision of the Supreme Court 
in the case of V. Dhanapal Chattiar v. 
Yesodai Ammal (AIR 1979 SC 1745). This 
court has previously insisted upon the 
due service of notice under Section 106 
of the T. P. Act in view of the earlier 
Full Bench decision in the case of Niran- 
jan Pal v. Chaitanyalal Ghosh (ATR 1964 
Pat 401). That decision has since been 
overruled by the Supreme Court in the 
case of V. Dhanapal (supra). 


There being thus no necessity for any 
service of notice under Section 106 of 
the T, P. Act for the purpose of eviction 
on any of the grounds enumerated in 
Section 11 of the Rent Act, the question 
as to whether the acceptance of rent was 
prior to the expiry of the period of notice 
under that provision of the T. P. Act 
as held in the case of Hardwari Lal (1977 
BBCJ (HC) 678) (supra) does not arise. 
On this point, therefore, the only question 
that falls for our decision is as to whether 
there can be any waiver by acceptance 
of rent before the institution of the suit 
although a default had occurred within 
the meaning of Section 11 of the Rent 
Act prior to the institution of the suit. 
The answer to this question, is in my view, 
must be in the negative for the following 
reason. The term ‘tenant’ has been de- 
fined in Section 2 (f) of the Rent Act as 
follows :— 
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“tenant? means any person by whom, 
or on whose account rent is payable for 
a building and includes — 


(a) a person continuing in possession 
after the termination of the tenancy in 
his favour and 


(b) a person who occupies a building 
as an employee of the landlord of such 
building either on payment of rent or 
otherwise”. 


Clause (a) of Section 2 (f) thus includes 
a person who continues in possession 
after the termination of tenancy as a 
tenant, The termination of tenancy, thus 
does not preclude a person continuing 
in possession after such termination 
from remaining a tenant. Sub-section (1) 
of S. 11 of the Rent Act incorporates a 
non obstante clause and lays down that — 


“Notwithstanding anything contained 
in any contract or law to the contrary 
but subject to the provisions of the In- 
dustrial Disputes Act, 1947 (Act XIV of 
1947), and to those of Section 12, where 
a tenant is in possession of any build- 
ing, he shall not be liable to eviction 
therefrom except in execution of a de- 
cree passed by the court on one or more 
of the following grounds :—” 


Therefore, once a person is inducted as 
a tenant either under a contract or other- 
wise and he is in possession of any 
building, he continues to remain a tenant 
within the meaning of Section 2 (f) until 
he is evicted from the premises in ques- 
tion in execution of a decree passed by 
a court of competent jurisdiction on any 
of the grounds enumerated in Sec. 11. 
The initial induction of a tenant may be 
by a contract or may be statutory. That 
is of no consequence. Once the Rent Act 
is applicable to his case, he shall conti- 
nue to remain a tenant within the mean- 
ing of the Rent Act until he is evicted 
by the process of execution of a decree 
of a competent court. If that be so, even 
if the default occurs within the meaning 
of Section 11 (1) (d) and he forfeits for 
all practical purposes his right to remain 
a tenant, by legal fiction he continues 
to remain a statutory tenant, That is the 
cumulative effect of the provisions of 
Section 2 (f) read with Section 11 (1) of 
the Rent Act. It goes without saying 
that in law he remains a tenant, he is 
liable to pay rent and the landlord is 
obliged to accept rent from time to time. 
The relationship of landlord and tenant 
does not cease to exist unless the decr2e 
for eviction on, inter alia, the ground of 
default in payment of rent within the 
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meaning of Section 11 (1) (d) is executed. 


It, therefore, fails to appeal to reason as. 


to how by acceptance of rent under a 
legal obligation there can be any ques- 
tion of waiver. At the cost of repetition, 
I may state that although the tenant has 
forfeited the right of tenancy for all 
practical purposes, he has to be treated 
as a tenant until so evicted. How then 
can the question of waiver arise in such 
a case? I am fortitied in my view by the 
decision of the Supreme Court in the 
case of V. Dhanapal (supra) which has 
dealt with this aspect of the matter and 
‘in which it has been held in paragraph 9 
of the All India Reporter with reference 
to the petition under the Bihar Rent 
Act as follows :— 


“The definition section permits the 
tenant to continue as a tenant even after 
the determination of the contractual ten- 
ancy. Section 11 gives him protection 
against eviction by starting with a non- 
obstante clause and providing further 
that he shall not be liable to eviction 
from any building except in execution 
of a decree passed by the court for one 
or more grounds mentioned in Sec. 11. 
Does it not stand to reason to say that 
a decree can be passed if one or more 
of the grounds exist and such a decree 
can be passed against an existing tenant 
within the meaning of the State Rent 
Act.” 


In the case of Birendra Mohan Ghosh 
(supra) the Bench of this Court, which 
decided that case, has given no reason 
for holding that the claim of eviction on 
the ground of non-payment of rent was 
barred by the principle of waiver. I, how- 
eyer, presume that it was under the 
general principle of law that a person, 
for whose benefit a legal provision is in- 
corporated in a statute, has the option to 
give it a go-by and that, therefore, if 
the landlord, for whose benefit eviction 
on the ground or default in the payment 
of rent within the meaning of Section 11 
(1) (d) of the Rent Act has been pre- 
scribed, could well have, by the accept~ 
ance of rent before the institution of 
suit, waived his right to enforce the 
claim for eviction, 


12. In the case of Hardwari Lal 
(1977 BBCJ (HC) 678) (supra) the learn- 
ed Judges of the Division Bench have 
rightly held that the acceptance of rent 
after the default does not extinguish the 
cause of action, but the qualifying 
clause that unless there is a waiver by 
the landlord, extinguishing the cause of 


Raj Kumar v, Uchit Narain (FB) 


Pat, 247 


action, with due deference to the learn- 
ed Judges, is not warranted by the pro- 
visions of the Rent Act, nor for that 
matter has it been correctly held that 
such acceptance after the expiry of the 
period of notice under Section 106 of the 
T. P. Act may be a circumstance upon 
which waiver can be inferred. The 
learned Judges have proceeded upon the 
premise that in view of Section i11 read 
with Section 113 of the T, P. Act, ac- 
cording to which the question of waiver 
will arise, it can so arise after the ex- 
piry of the period given in the notice 
under Section 106 of the T. P. Act, ie., 
after the determination of the tenancy. 
As I have already held, there is no ques- 
tion of determination of the tenancy by 
a notice under Section 106 T. P, Act, as 
under the provisions of the Rent Act a 


- tenancy does not stand determined even 


in spite of a notice under Section 106 
which is not a pre-requisite for the pur- 
pose of determination of tenancy. Ac- 
cording to the statutory provision of the 
Rent Act, of which notice has been 
taken earlier, as soon as a default occurs 
within the meaning of Section 11 (1) (d), 
the landlord has the right to get the 
tenant evicted but until the tenant who 
is liable to be evicted is so evicted in 
execution of a decree passed by a court 
of competent jurisdiction, he continues 
to remain a statutory tenant within the 
meaning of the Rent Act. There is no 
forfeiture in the eye of law. The tenant 
becomes liable to be evicted and for- 
feiture comes into play only if he has 
incurred the liability to be evicted un- 
der the Rent Act and not otherwise. 
There is no forfeiture, as stated above, 
in the eye of law because even if the 
lease is determined under the T, P. Act, 
the tenant continues to be a statutory 
tenant. I am fortified in this view by 
the decision of the Supreme Court in the 
case of V. Dhanapal, (AIR 1979 SC 1745) 
(supra). The question of invoking the 
provisions of Section 111 or, for that 
matter of Section 113 of the T., P. Act 
is wholly irrelevant for the purpose, 
Section 111 of the T. P. Act lays down, 
inter alia, that a lease of immoveable 
property determines on the expiry of 
the notice to- determine the lease or to 
quit or of intention to quit the property 
leased duly given by one party to the 
other (refer to Section 111 (h)), Sec. 113 
of that Act lays down that “a notice 


given under Section 111 (h) is served 
with the express or implied consent of 
the person, to whom it is given, by any 
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act on the part of the person giving it, 
showing an intention to treat the lease 
as subsisting’, If a notice determining 
the tenancy under Section 106 of the 
T. P, Act under the provisions of the 
Special Act, namely, the Rent Act, is 
not a sine qua non for the determina- 
tion of the tenancy then the question of 
waiver of notice to quit cannot be said 
to arise. There can, therefore, be no 
scope for the applicability of Section 113 
of the T. P. Act in such cases. Where 
Rent Acts are in force acceptance of 
rent may be attributable to the statutory 
tenancy created -thereby. If a statutory 
tenancy continues so long as there is no 
decree for eviction which is to be exe- 
cuted, the landlord has no option but to 
accept the rent from the statutory 
tenant. In such cases there cannot be 
said to be any relinquishment by the 
landlord of a legal right or abandon- 
ment of his cause of action. If he conti- 
nues to remain a landlord by statutory 
fiction and the defaulter tenant conti~ 
nues to be a tenant by such fiction, the 
jural relationship between the parties 
continues so long as the decree for evic- 
tion is not executed. The statutory land- 
lord in such cases has no option but to 
receive the rent from his tenant who 
has already forfeited his right to conti- 
nue as a tenant by force of law. It 
would only be meet and proper for me 
to notice another provision of the Rent 
Act which reinforces this view, We may 
as well, therefore, look to the provisions 
of Section 11A of the Rent Act, it lays 
down that — 

“If in a suit for recovery of a build- 
ing the tenant contests the suit as re- 
`. gards claim for ejectment, the landlord 
may make an application at any stage 
of the suit for order on the tenant to 
deposit month by month rent at a rate 


at which it was last paid and also the 
arrears of rent....... .” (the underlining 


is mine for the sake of emphasis). 


This provision will show that even 
while the suit for ejectment is pending, 
the landlord has been conferred upon 
the right not only to make a prayer for 
a direction to the tenant to deposit the 
arrears of rent but also for the payment/ 
deposit of rent month by nionth, When 
the tenancy for all practical purposes 
has been determined, the statute still en- 
joins that the landlord is entitled to re- 
ceive rent and casts an obligation on the 
tenant to pay not only the arrears. of 
‘rent but also the current rent. month by 
month. Can the acceptance of such rent 
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amount to a waiver or an abandonment 
of the right on the part of the landlord? 
The statute, in my view, has inten- 
tionally and deliberately used the terms 
‘arrears of rent’ and deposit of 
‘month by month rent. The term 
‘rent? has a definite legal con- 
notation and it cannot be said that the 
Legislature in its wisdom has loosely 
used the word ‘rent’ as a substitute for 
payment of compensation for use and 
occupation, In my considered view, 
therefore, there cannot be an inference 
of waiver or abandonment of any right 
by the landlord to press for eviction 
even if he has accepted rent till the 
decree for eviction has been put into ex- 
ecution and has been executed. That dis~ 
poses of the first point referred to us. 


It is well settled that waiver is an inv 
tentional relinquishment of a known 
right or such conduct as warrants such 
an inference, In cases of the instant na- 
ture under the Rent Acts what is tha 
known right which the landlord, by ac- 
ceptance of rent, can be said to have in- 
tentionally relinquished? The answer is 
evidently that the landlord knows that 
he has a right to get the tenant evicted 
in execution of a decree passed by a 
court of competent jurisdiction and until 
such a decree is legally executed, he 
continues to be a statutory landlord and 
is entitled or, rather impelled by the 
law, to receive rent from the defaulting 
tenant. There is thus no known right 
which can be said to have been aban-~ 
doned by the landlord merely by accept- 
ance of rent even while the suit for evic- 
tion is pending. No question of waive? 
can, therefore, in my view, arise in such 
ceases. It may be a different matter that 
the landlord may enter into a fresh con- 
tract of tenancy with a tenant whose 
right of occupation is determined and 
who remains in occupation by virtue of 
the statutory immunity. Apart from an 
express contract, conduct of the parties 
may undoubtedly justify an inference 
that after the determination of the con- 
tractual tenancy the landlord had enter- 
ed into. a fresh contract with the tenant 
but whether the conduct justifies such 
an inference must always depend on the 
facts of a particular case. That automa- 
tically presumes that in order to take 
shelter behind such a plea, the default- 
ing tenant defendant must plead that 
there had been the creation of a new 
contractual tenancy. In this view of mine, 
I am ‘fortified by ‘a decision of the 
Supreme Court in Ganga Dutt Murarka 
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v.- Kartik Chandra- Das (AIR 1961 S5C 
1067) wherein it has been held that 
where a contractual tenancy, to which 
the rent control legislation applies, has 
expired by efflux of time or determined 
by notice to quit and the tenant conti- 
nues in occupation of the premises by 
virtue of statutery protection, acceptance 
of rent by the landlord from the tenant 
after the expiry or determination of the 
contractual tenancy will not afford any 
ground for holding that the landlord has 
‘assented to a n2w contractual tenancy. 


13. Then comes the question as to 
whether tender by hand before remit- 
tance under Section 13 of the Rent Act 
by postal money order is necessary to 
make the remittance a legally valid one, 
As I have already indicated at the out- 
set, the learned Judges of the Division 
Bench thought that there was an appa- 
rent conflict between two Bench deci- 
sions of this court in the cases of Maha- 
bir Prasad (AIR 1973 Pat 83) (supra) and 
Madho Lal (supra). In my view, in sub- 
Stance there is no conflict between the 
two decisions. In the case of Mahabir 
Prasad (supra) it has been held that rent 
could initially be tendered through 
postal money order and it cannot be 
contended that only if the landlord re- 
fuses to accept the rent hand to hand, 
the tenant may remit it by postal money 
order, And, even assuming that the 
fender of rent is a condition precedent 
for remittance by postal money order, 
tender by postal money order is a valid 
tender and if it is refused by the land- 
lord, the tenant becomes entitled to re- 
mit such rent and continue to remit any 
subsequent rent, which becomes due, by 
postal money order, I think on the inter- 
pretation of Section 13 (1) of the Rent 
Act, the decision lays down the correct 
position in law, Section 13 (1) reads 
thus :-—~ i : 


_ "When a landlord refuses to accept 
any rent lawfully payable to him by 
tenant in respect of any building the 
tenant may, remit such rent and conti- 
nue to remit any subsequent rent which 
becomes due in respect of such building, 
by postal money order to the landlord”, 
In this context, another statutory ‘provi~ 
sion deserves to be noticed. Section 14 
(1) (d) of the Rent Act reads thus :— 


"Where the amount. of two months’ 
rent lawfully payable by the tenant due 
from him is in arrears. by not having 
been paid within the time fixed by con- 
tract or, in the absence of. such contract, 
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by the last day of the month next fol- 


‘lowing that for which the rent is pay- 


able or by not having been validly re- 
mitted or deposited in accordance with 
Section 13. 


It will be seen from the provisions of 
Section 11 (1) (d) that where there is no 
contract fixing the time within which 
the payment of rent should be made, 
the rent is legally payable by the last 
day of the month next following that for 
which the rent is payable or by not 
having been validly remitted or deposit- 
ed in accordance with Section 13. On 
the findings of the courts below, there 
was no contract fixing the time within 
which the rent must be paid. In the 
absence of such a contract the law .en- 
joins that rent for any month must be 
paid by the last day of the month next 
following or by being validly remitted 
or deposited in accordance with the pro- 
visions of Section 13, And, Section 13, 
as quoted above, entitles the tenant, in 
case of refusal by the landlord to accept 
any rent lawfully payable to him, to re- 


mit such rent and to continue to remit 


any subsequent rent, which became due 
in respect of the building let out, by 
postal money order to the landlord. If 
the law, as in the cases under the Rent 
Act, gives the liberty to the tenant un- 
der Section 11 (1) (d) to make the pay- 
ment in the absence of a contract by 
the last day of the month next follow- 
ing then can it be said that if on such 
last day the landlord refuses to accept. 
the rent and subsequently a date later 
than the last day of the month next fol- 
lowing the tenant remits such rent by 
postal money order, he can yet be call- 
ed a defaulter? The answer, in my view 
must be in the negative. When Sec. 13 
(1) speaks of the remittance of rent by 
postal money order to the landlord on 
refusal on the part of the landlord to 
accept such rent, the law clearly envi- 
sages two possibilities. If the tenant ap- 
prehends that for some ulterior motive 
the landlord could refuse to accept rent 
for the purpose of making the tenant a 
defaulter within the meaning of the 
Rent Act, he may well remit such rent 
by postal money order by the last day 
of the month next following. That would 
make the remittance a valid payment 
within the meaning of Section 11 (1) (d). 
The other option given to the tenant is 
to pay hand to hand or tender the rent 


lawfully payable by the last day of the 


succeeding month and in. the. case of re- 
fusal on the: part. of the landlord. to 
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make a remittance by a postal money 
jorder on a date subsequent thereto, i.e., 
the last day of the succeeding month. 
That, in my considered view, is the cu- 
mulative effect of the provisions of Sec- 
tion 11 (1) (d) read with Section 13 (1) 
of the Rent Act and that justifies the 
Bench decision in the case of Mahabir 
Prasad (supra). 


The question then arises as to whether 
the Bench decision in the case of Madho 
Lal (AIR 1975 Pat 154) (supra) can in 
any way be said to militate against the 
principle laid down in the earlier case. 
Having given the matter my anxious con- 
sideration, I do not think that the ratio 
of the two Bench decisions is in any 
way- inconsistent. In the case of Madho 
Lal (supra) the Bench, of which I was 
also a member, merely lays down that 
the tender to the landlord can be made 
on the last day of the month next fol- 
lowing that for which the rent is pay~ 
able and on the refusal by the land- 
lord to accept, the tenant may remit 
such rent and that means the rent for 
that month by postal money order as 
well as the remittance of any subsequent 
rent which becomes due in respect ‘of 
the building, It further goes on to hold 
that in order to escape the liability of 
being evicted on the ground of non-pay- 
ment of rent, as expressly provided in 
Section 11 (1) (d), rent must be validly 
remitted or deposited in accordance with 
Section 13. In that case, it has been em- 
phasised that if there is a tender and 
refusal by the last date of the month 
then it goes without saying that remit- 
tance by postal money order has got to 
be within a reasonable period aftar the 
refusal on the last date. That brings out 
a distinction between the tender through 
money order under the general princi- 
ples of law and remittance by money 
order under Section 13 (1) of the Rent 
Act. The tender under the former must 
be before the expiry of the last day fol- 
lowing that month for which the rent is 
payable. Under the latter the remittance 
may be made within a reasonable time 
after the expiry of that date. This case, 
therefore, visualises both the possibilities 
and has consequently laid down that re- 
mittance by postal money order on re- 
fusal can be made subsequent to the 
last day of the succeeding month on refu- 
sal of acceptance by the landlord when 
the tenant tenders the rent lawfully pay- 
able. But in such an event such a remit- 
tance by postal money order must be 
within a reasonable time after the ex- 
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piry of the period contemplated by Sec- 
tion 11 (1) (d). Therefore, I do not find 
any inconsistency, much less any contra- 
diction in terms, between the two Bench 
decisions on any of the grounds for 
which a reference to this Full Bench has 
been necessitated. 


14. That then leads us to the third 
point referred to us as to the correctness 
or otherwise of the Bench decision in 
the case of Rajendra Mohan Ghosh (AIR 
1978 Pat 292) (supra). With great respect 
to the learned Judges deciding that case, 
I am constrained to hold that that case 
has not been correctly decided and has 
not laid down the correct legal position 
‘under our Rent Act, in so far as it has 
held that there cannot be a valid pay- 
ment of rent unless the remittance is of 
the full amount of rent in arrears on 
every occasion and in every month in 
which such remittance is made, The lan- 
guage of Section 13 (1) of our Rent Act 
is so clear and unambiguous that I can- 
not persuade myself to agree with the 
view of the learned Judges deciding that 
case, I have already quoted the language 
of Section 13 (1) above which says that 
on refusal by the landlord to ac- 
cept any rent lawfully payable to 
him by the tenant, the tenant is 
liable to remit such rent and continue 
to remit any subsequent rent which be- 


comes due in respect of such building 


by postal money order to the landlord 
(the underlining is mine for the sake of 
emphasis). What is required of the ten- 
ant is to remit, in the first instance, 
such rent as has been refused to be ac- 
cepted by the landlord and any subse- 
quent remittance by postal money order 
has to be with regard to any subsequent 
rent which becomes due. The subsequent 
rent, which becomes due, cannot in my 
view, embrace within its sweep all such 
arrears of rent as may have accrued due 
till the time of such remittance. The 
subsequent rent which becomes due is 
the rent month by month and, therefore, 
cannot include cumulatively all rent 
which has thereto before fallen due. On 
the construction of the plain language of 
Section 13 (1) of the Rent Act, I must 
hold with the greatest respect to the 
learned Judges deciding the case of 
Rajendra Mohan Ghosh (supra) that in 
this regard it does not lay down the cor- 
rect legal position. Mr. R. S. Chatterjee, 
learned counsel for the appellant, invit- 
ed our attention to.a Bench decision of 
the Calcutta High Court in the case of 


1980 


Kabiraj Srinarayana Sarma v. Baijnath 
Bhartia, (AIR 1968 Cal 56) in support of 
the view taken by the Bench of this 
court. The reliance on the Calcutta deci- 
sion is misconceived. Section 21 of the 


West Bengal Premises Tenancy Act, 1956 | 
` of rent on the part of the tenant defen- 


{Act 12 of 1956) was the basis of that 
decision which bears no analogy to Sec- 
tion 13 (1) of our Rent Act. It was held 
by the Bench of the Calcutta High Court 
‘in the case of Kabiraj Srinarayana 
Sarma (supra) that the languge of Sec- 
tion 21 (1) of the West Bengal Premises 
Tenancy Act puts the matter beyond all 
doubt as it says that where the landlord 
does not accept any rent tendered by 
the tenant within the time referred to 
Section 4, the tenant may deposit such 
rent with the Rent Controller in the 
prescribed manner, The words ‘such 
rent’ towards the latter part of the sub- 
section obviously refers to ‘any rent in 
the first part and must manifestly mean 
rent for every month, That is not the 
case here, Under our Rent Act, the lan- 
guage is unambiguous that the remit- 
tance has to be in respect of any sub- 
sequent rent which becomes due. In my 
view, therefore, learned counsel for the 
appellant has Not rightly pressed into 
service the Calcutta decision in this case 
m his favour. 


15. That disposes of all the three 
‘points which have been referred for 
decision to this Full Bench. There can- 
not be said to be any waiver on the part 
of the appellant-landlord nor can there 
be said to be an invalid tender through 
postal money order, on the ground that 
such remittance has been made before 
it had been tendered to the landlord and 
had been refused by him, All the same, 
this appeal must be dismissed, Once it 
is held, as I have already held above, 
with regard to the third point discussed 
above that the tender of cumulative ar- 
rears of rent every month is not a legal 
pre-requisite under Section 13 (1) of the 


{Rent Act, then, in view of the finding. 


of fact recorded by the lower appellate 
court, which is binding on us in this 
second appeal the tenant-defendant has 
been regularly making remittance of 
rent by postal money order within the 
time prescribed by the statute for every 
month from the month of June, 1963 on- 
wards which the plaintiff landlord had 
refused to accept or receive, Even dur- 
ing the pendency of the suit, rent for 
jevery month after the institution of the 
suit was paid and received by the plain- 
tiff. Therefore, there cannot be said to 
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be any default on the part of the tenant 
respondent and the ground for eviction 
as contained in Section 11 (1) (d) of the 
Rent Act is not available to the appel- 
lant. There being no cause of action on 
account of any default in the payment 


dant within the meaning of Section 11 
(1) (d), the plaintiffs suit has been rightly 
dismissed by the lower appellate court, 
I, accordingly, am constrained to dis- 
miss this appeal. Since the decision on 
the first point has. been in favour of the 
appellant, on the facts and in the cir- 
cumstances of this case I shall make no 
order as to costs, 


S. SARWAR ALI, 3.:— My learned 
brother S. K. Jha, J., has formulated the 
three points that fall for consideration 
in paragraph 4 of his judgment. I entirely 
agree with his reasonings and conclusions 
in relation to the second and third points 
formulated by him. In so far as the 
first point is concerned, I agree that the 
mere fact of acceptance of rent by 
the landlord after a default has occurred 
attracting the provisions of Section 11 of 
the Rent Act does not. constitute waiver 
but I am not prepared, as at present 
advised, to say that the fact of accept- 
ance of rent coupled with other facts, will 
not, in appropriate cases, constitute 
waiver. I would also not like to express 
a concluded opinion whether if a default 
has occurred within the meaning of 
Section 11 of the Rent Act the tenancy 
stands determined by the force of the 
statute itself. As at present advised, I 
am inclined to think that the occurrence 
of default only gives a right to the 
landlord to terminate the tenancy, Sub- 
ject to these reservations J agree with 
the conclusion of my learned brother 
even on the first point, 


I also agree that this appeal should be 
dismissed without costs, 


MEDNI PRASAD SINGH, J.: I agree, 


Appeal dismissed, 
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S. K. CHOUDHURI, JJ. 


Ramsarup Prasad and another, Appel- 
lants v. Central Bank of India, Respon- 
dent, 


A. F. O. O. No, 35 of 1979, D/- 2-4- 
1980.* 


Civil P, C. (5 of 1908), O. 9, R. 13 and 
O. 17, R. 2 — Applicability, of O. 9, R, 13 
— Dismissal for default on adjourned 
date of hearing — Provisions of O. 9, 
R. 13 would apply by virtue of ©. 17, 
R, 2. 

Order 9 deals with the failure of the 
parties to appear at the first hearing of 
the suit while Rule 2 of Order 17 deals 
with their failure to appear at any ad- 
journed hearing, and although the provi- 
sions of Order 9 themselves do not apply 
to a case in which the plaintiff or defen- 
dant having already appeared has failed 
to appear at the adjourned hearing of 
the case, the said provisions have been 
made specifically applicable by the pro- 
visions contained in Rule 2 of Order 17. 
Once the provisions of Rule 2 of O. 19 
make Order 9 itself applicable to the dis- 
posal of a suit then all the Rules of 
Order 9 would become applicable. 

(Para 5) 

Bindeshwari Prasad Sinha, for Appel- 
lants; Nawal Kishore Prasad Sinha, 
Tarkeshwar Prasad Sinha and Ajoy 
Kumar Sinha, for Respondent. 


JUDGMENT :— This is a miscellaneous 
appeal by the defendants. Their applica- 
tion in the court below for setting aside 
an ex parte decree filed under the pro- 
visions of Rule 13 of Order 9 of the 
Code of Civil Procedure (briefly called 
the Code) has been dismissed by the 
learned Additional Subordinate Judge 
on the ground that the same was not 
maintainable as such. 


2. A tithe mortgage suit was filed by 
the respondent against the appellants. 
They had appeared in the suit and had 
filed a written statement. Ultimately the 
suit was posted for hearing on 3-4-78. 
However, on the said date they applied 
for time on the ground of illness of one 
of them. Time was allowed and the suit 
was adjourned to 15-4-78. On this day 
also, adjournment was prayed for on 
the same ground. The court below, how- 


*Against decision of P, Khaka, 4th Addl, 
Sub. J., Gaya, D/- 25-11-1978. 
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ever, rejected the time petition. and then 
the plaintiff opened-its case and started 
evidence, The Junior lawyer of the ap- 
pellants, placed in this situation, then 
cross-examined the witnesses who were, 
of course, formal in nature. The case 
was then adjourned to 17-4-1978 and on 
this day also the appellants applied for 
time and it was again rejected. Some wit- 
nesses of the plaintiff were again examin- 
ed on this date but the appellants did not 
participate at all. The suit was then ad- 


' journed to 20-4-78, for argument and after 


hearing argument ex parte the court 
below passed a decree on 28-4-78. It is 
in these circumstances that an applica- 
tion under Rule 13 of Order 9 of the 


‘Code was filed by the appellants mak- 


ing out a case for their absence from the 
suit for setting .aside the decree passed 
therein. 


3. In the rejoinder the plaintiff, inter 
alia, took a point that in view of the fact 
that on 15-4~78, its witnesses were cross- 
examined, the provisions of Order 9 
Rule 13 were not applicable and when the 
case was taken up for consideration, this 
plea was pressed as a preliminary issue 
and the iearned Additional Subordinate, 
Judge by the impugned order, has accept- 
ed the preliminary objection and has held 
that the provisions of O. 9, R. 13 of the 
Code were not attracted in the circum- 
stances mentioned above and, therefore, 
the application was not maintainable, 

4, Mr. Bindeshwari Prasad Sinha, ap- 
pearing in support of this appeal argues 
that by virtue of the provisions contain- 
ed in Order 17 Rule 2 of the Code, the 
provisions of Order 9 did apply and, 
therefore, the application for setting aside 
the ex parte decree was quite in order 
and has been wrongly held to be non=- 
maintainable, Mr. Nawal Kishore Prasad 
sinha appearing on behalf of the decree- 
holder respondent does not dispute this 
proposition that the disposal of the 
mortgage suit by the court below was 
corners of 
Order 17 Rule 2 of the Code. But ac- 
cording to him, although Rule 2 of 
Order 17 refers to Order 9, merely by — 
that reference all the provisions of ©. 9 
would not become applicable. 


5. From the facts and circumstances 
stated above, it becomes clear to us that 
the learned Additional Subordinate Judge 
has committed an apparent error of law 
in holding that the provisions of Rule 13 
of Order 9 of the Code were not attracted’ 


+ to the application filed by the appellants, — 
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tule 2 of Order 17 itself clearly states 
hat where, on any date to which the 
rearing of the suit is adjourned, the par- 
ies or any of them fail to appear, the 
Jourt may proceed to dispose of the suit 
n one of the modes directed in that be- 
alf by Order 9 or make such other 
rder as it thinks fit. Order 9 deals with 
he failure of the parties to appear at 
he first hearing of the suit while R, 3 
£ Order 17 deals with their failure to 
ippear at any adjourned hearing, and 
though the provisions of Order 9 them-~ 
elves do not apply to a case in which 
he plaintiff or defendant having already 
ippeared has failed to appear at the ad- 
ourned hearing of the case, the said pro- 
risions have been made specifically ap- 
Jlicable by the provisions contained in 
tule 2 of Order 17. Once the provi- 
ions of Rule 2 of Order 17 make 
Irder 9 itself applicable to the disposal 
$ a suit then, in our opinion, it does 
10f require much discussion to observe 
hat all the Rules of Order 9 would be~ 
‘ome applicable. Because if the power 
i disposal is conferred on a court then 
t would be very awkward for either 
he defaulting plaintiff or defendant not 
o have the remedial measures available 
o him as provided under Order 9 itself, 
“his appears to be the only intention of 
he provisions of Order 17 Rule 2 of the 
‘ode; taking any other view would ex- 
ose the defaulting party to grave in- 
ustice and serious consequences, 


6. We would, accordingly, allow this 
yppeal, set aside the order of the court 
low and direct it to dispose of the 
pplication of the appellants treating the 
ame as an application under Order 9 
Rule 13 of the Code on its merits and in 
iccordance with law. In the circum- 
‘tances, however, we shall make no 
der as to costs, 


Appeal allowed, 
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LALIT MOHAN SHARMA, J. 

Dinanath Shrivastava, Petitioner v, 
J3ukhdeo Narayan Prasad and others, Re- 
spondents. 

Civil Revn. No, 1668 of 1978, D/- 27-3- 
[980.* 

Evidence Act (1 of 1872), Section 73 —~ 
Power to direct any person to write — 


Against order of B. P, Rai, 3rd Addl, 
S. J, Chapra D/- 18-7-1978. 
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Stranger to suit also can -be directed, 
(Civil P. C. (1908), Section 115). 


The language of the section is wide 
and empowers the court to give direc- 
tion to any person present in court. 
There is no reason to limit the expres- 
Sion “any person” to parties to the litiga- 
tion and a stranger also must come with- 
in its sweep, Otherwise the object of the 
section will be defeated. Even if the 
meaning of the provision is considered 
ambiguous, the court must construe it so 
as to advance its object and interest of 
justice. Thus when the son of the de- 
fendant, not a party to the suit, is 
directed by the court to give his sig- 
Nature for comparison with his disputed 
signature on a document in the suit and 
the direction is made when he is in court, 
that order is unquestionable. Since his 


‘interest is represented in the suit by his 


father, the High Court in its discretiona- 
ry revisional jurisdiction will not inter- 
fere with such order. (Para 2) 

Surendra Kumar Singh, for Petitioner; 
Nawal Kishore Singh and Mahfooz 
Ahmad, for Respondents, 


ORDER :— By the impugned order 
passed by the court below in a pending 
suit, the petitioner has been directed to` 
give his specimen signatures for com- 
parison with certain signature alleged by 
the plaintiff-opposite party to be of the 
petitioner. The petitioner is the son of 
defendant No. 1 who is opposite party 
No. 2 to the civil revision application, 


and had put his signatures on certain 


documents said to be memoranda of 
partition between the members of the 
family. The defendant No, 1 has denied 
the allegations made in the plaint and 
also the signatures alleged to be of the 
petitioner; and notices had been issued 
to the petitioner and in pursuance there- 
of he appeared in Court on the 18th 
July, 1978, and objected to the plaintiff’s 
prayer on the ground that he was not a 
party to the suit. The Court overruled 
the objection and directed him to give 
his specimen signatures. The petitioner 
has now challenged the order by the 
present revision application. 


2 It has been contended on behalf of 
the petitioner that since he is not a 
party to the suit, he cannot be directed 
to give his signatures for the purpose of 
comparison. In this regard, two provi- 
sions of law appear to be relevant; (i) 
Order 16 Rule 14 of the Code of Civil 
Procedure and (ii) Section 73 of the 
Indian Evidence Act. ‘The Court is'em- . 
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powered to call as a witness any person 
other than the party to the suit and he 
may be so summoned to give evidence 
or to produce a document. The peti- 
- tioner, therefore, can be asked by the 
Court to produce a document contain- 
ing -his signature. Section 73 of the 
Evidence Act has permitted compari- 
son of a disputed signature with the ad- 
mitted or proved signature and the 
second paragraph states as follows: 


“The Court may direct any person 
present in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures 
so written with any words or figure al- 
leged to have been written by such per- 
son.” 


The language is wide in terms and em- 
powers the Court to give necessary direc- 
tion to any person present in Court and 
there does not appear to be any reason 
to limit the expression “any person” to 
parties to the litigation. If the authen- 
ticity of a writing by a stranger is neces- 
sary to be decided in a case, such a 
person must come within the sweep of 
-ithe section. To interpret it otherwise 
would be to defeat the object of the 
section. Even if the meaning of the pro- 
vision be assumed to be ambiguous, the 
Court must construe it in a way which 
may advance the object of the section and 
the interest of Justice. The petitioner 
was actually present in Court on 18-7- 
1978, when the impugned order was 
passed, as has been mentioned in the 
_{order itself. I, therefore, do not find any 
error in the order of the Court below. 
Besides, the interest of the petitioner 
also appears to be represented in the 
suit by his father, the defendant No. 1, 
and this Court in its discretionary revi- 
sional jurisdiction shall not like to in- 
terfere with the impugned order in the 
facts and circumstances of the case. For 
these reasons, the revision application is 
dismissed, but without costs. 


Petition dismissed. 
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HARI LAL AGRAWAL AND 


CHAUDHARY SIA SARAN SINHA, JJ. : 


Sita Ram Prasad, Appellant v. Maha- 
deo Rai and others, Respondents, 

A, F. A. D. No. 619 of 1976, D/- 27-2- 
1980.* 

(A) Transfer of Property Act (4 of 
1882), Ss. 58, 54, 60 — Joint family pro- 
perty mortgaged —- Allotment of mort- 
gaged property to one coparcener in oral 
partition — Valid — Registered instru- 
ment not necessary — The coparcener or 
his transferee entitled to redeem mort- 
gage, (Registration Act (1908), S, 17 — 
Hindu Law— Partition). 


Per H. L. Agrawal, J.:—- Mortgage 
is simply a transfer of interest in the 
immovable property while the owner- 
Ship still remains with the mortgagors. 
Thus where a joint family property is 
subject to mortgage, there is no transfer 
of ownership and the coparceners being 
its Jawful owners are competent to allot 
the mortgaged property in oral partition 
to any of the coparceners, The copar- 
cener to whom the mortgaged property 
is allotted becomes its absolute owner 
and is entitled to redeem the mortgage. 
Consequently, where the right to rə- 
deem is transferred by the coparcener, 
the transferee is also entitled to redeem 
the mortgage. (Para 10) 

Per C. S. S. Sinha, J.:— A joint 
family property which is subject to 
mortgage can be allottted in oral parti- 
tion to a coparcener and it is not neces- 


‘sary that such a right to redeem should 


be made only by a registered instrument, 
particularly when such oral partition is 
not going to interfere with the scheme 
of mortgage. (Para 12) 


(B) Hindu Law — Partition — Oral 
partition permissible —- Partition alleged 
— Presumption of complete partition be- 
tween family members arises unless con- 
trary is proved. (Evidence Act (1872), 


S. 114). (Para 10) 
Cases Referred : Chronological Paras 
AIR 1959 Pat 153 (FB) 9 


Balabhadra Prasad Singh, Ajay Kumar 
Mohan and S. B, Pathak, for Appellant; 
Kailash Roy and Baidyanath Prasad 
No, 1, for Respondents. 


*Against judgment of Indra Nand Pa- 
thak, 2nd Addl. Sub. J., Sitamarhi, D/- 
10-6-1976. : 
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HARI LAL AGRAWAL, J. :— This 
second appeal is by the defendant No. 1 
(defendant first party). The plaintiffs- 
respondents first party instituted a suit 
for redemption of a mortgage bond 
lated the 6th May, 1927, executed by 
‘our persons, namely, Lakshmi Narain 
Sukul, Brijnandan Sukul, Pradip Sukul 
ind Chaturbhuj Sukul who were admit- 
edly members of the same family in 
avour of defendants second party, The 
jlaintiffs are the purchasers of the pro- 
rty under the mortgage from the 
widow of Brijnandan Sukul under a re- 
Zistered sale deed 3-4-1961 (Ext. 8) for 
2s, 1300/-, measuring 3.35 acres, situate 
n village Musakchak, in the district of 
Sitamarhi, 


2. The plaintiffs’ case in this regard is 
hat by a private family arrangement 
xetween the members of the family of 
he mortgagors, the land in question was 
ilotted to the share of Brijnandan 
Sukul who accordingly got himself re- 
worded in Register D and after his death, 
lis widow Ramjoti Kuer inherited his 
istate. Ramjoti Kuer was also mutated 
2 place of her husband in Register D. 
She executed the sale deed in favour of 
he defendant first party on 3-4-1961, as 
tated earlier, leaving the mortgage debt 
n deposit for payment to the mortgagees 
ind in this way they acquired a valid 
itle to the properties and became en- 
itled to redeem the mortgage bond, 


3. The suit was contested only by the 
lefendant first party who is a competing 
yurchaser of the same property under a 
‘egistered deed of sale dated 17-4-1961 
8-4-1961?) from the members of the 


‘econd party. The plea set up by the’ 


‘contesting defendant, in essence, was 
hat on a private partition the bharna 
and had fallen to the share of the heirs 
xf Pradip Sukul and others and not to 
trijnandan Sukul alone. It is mentioned 
hat in the mutation proceedings just 
nentioned above, an application Ext. 2 
a) was filed on behalf of the defendant 
cond party on 18-12-1937, wherein 
hey supported the case of Brijnandan 
Sukul for mutation of his name, admit- 
ing therein that there had been a pri- 
vate portion in the family of the mort- 
sagors. With respect to this document, 
which was described as an ‘Ejabnama’ (a 
Jjocument akin to a deed of disclaimer) 
t was alleged that it was a fabricated 
md fraudulent document, It was further 
sleaded that in any view of the matter, 
as it was not a registered document, no 
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title could be claimed on its basis by the | 
husband of Ramjoti Kuer., On these alle- 
gations, the right of redemption was 
contested by the defendant No. 1. 


4 The trial court dismissed the suit 
on the ground that the plaintiffs failed 
to prove that the suit land had fallen to 
the share of Brijnandan Sukul in the 
partition and, therefore, the sale deed 
executed by his widow did not confer 
any marketable title on the plaintiffs, 
An appeal was taken to the lower appel- 
late court by the plaintiffs and the 
learned Additional Subordinate Judge in 
disagreement with the trial court, 
decreed the plaintiffs’ suit. The lower 
appellate Court has recorded the follow- 
ing findings :— 


. @ Ext. 2 (a) even in absence of the 
registration cannot be brushed aside in 
as much as it stated to the effect that 
the bharna land actually fell in the 
Share of Brijnandan Sukul, husband of 
the plaintiffs’ vendor (Ramjoti Kuer); 


(ii) The defendant first party com- 
pletely failed to prove his case that the 
land in question had fallen to the share 
of his vendors under the private parti- 
tion in question, 


There is yet another finding recorded 
by the lower appellate court to the effect 
that the plaintiffs were bona fide pur- 
chasers. On these findings, the lower ap- 
pellate court held that the plaintiffs 
were entitled to redeem the mortgage. 


% From the findings as recorded by 
the ultimate court of fact, as mentioned 
above, it is apparent that it has record- 
ed a clear finding that the bharna land 
had fallen to the share of Brijnandan 
Sukul. The facts that there had been a 
private partition between the co-sharers 
of the mortgagors’ family is not disput- 
ted, As already stated earlier, the defen- 
dant based his claim on the basis of the 
bharna land being allotted to the share 
of his vendors under the aforesaid pri- 
vate partition. In this regard the trial 
court has recorded a clear finding of 
facts which is binding on this court sit- 
ting in second appeal. And once this find- 
ing is held to be conclusive, then certain- 
ly Brijnandan Sukul became entitled to 
redeem the mortgage bond on account of 
the allotment of the properties in ques- 
tion to his share and he having failed to 
redeem, on his death this right devolved 
upon his widow Ramjoti Kuer, which 
was then sold in favour of the plaintiffs 
by the registered sale deed (Ext, 8), 
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‘6. Mr. Balabhadra Prasad. Singh, 
learned counsel appearing on behalf of 
the appellant, wanted us to examine 
Ext. 2 (a) and contended that the said 
document did not state any description 
of the properties of the family. Mr. Kai- 
lash Roy, appearing for the respondents 
first party, on the other hand, contend- 
ed that in as much as.the application for 
mutation was made by Brijnandan Sukul 
with respect to the properties in suit, 
Ext. 2 (a) which has been described as 
deed of Ejabnama stated that the co- 
sharers had no objection to the mutation 
of the name of Brijnandan Sukul inas- 
much as there had already been a parti- 
tion in the family. As Ext, 2 (a) is not 
a document: of title nor the other preli- 
minary steps, such as filing of the copies 
of the document ete, for the Bench, were 
taken by the appellant, it was not possi- 
ble to accede to this prayer, and we ac- 
cordingly refused to examine the docu~ 
ment ourselves. 


7. Mr. Singh then contended that the 
right to redeem was an intangible pro- 
perty and, therefore, no right could be 
acquired by Brijnandan Sukul on the 
basis of this document (Ext. 4?) (Ext. 2 
(a)) in absence of its registration under 
Section 17 of the Registration Act. It 
may be mentioned here that the court of 
appeal below has placed implicit reli- 
ance on this Ext, 2 (a) besides other 
materials on the record to hold that the 
bharna properties were allotted to the 
share of Brijnandan Sukul, 


8. Mr. Roy, on the other hand, con- 
fended that the right to redeem was a 
tangible property and, therefore, like 
any other joint family property, the par- 
ties could have allotted this property 
also to any of the members of the copar- 
cenery, He contended that notwithstand- 
ing the mortgage, the title to the proper- 
ties in question remained with the mort- 
gagors, of course, subject to the encum- 
brance, He further contended that it weil 
might be that the immediate right of 
possession of bharna bond was with the 
mortgagees, the possession of the mort- 
gagees must be deemed to be for and on 
behalf of the mortgagors. In other 
words, the argument was that the mort- 
gagors must be deemed to be in con- 
structive possession of the properties in 
question and the moment the mortgage 
was redeemed, it would be restored to 
its original status. . 

9. According to Section 58 of the 
. Transfer of Property Act, a mortgage is 
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only the transfer of an interest in speci- . 


fic immovable property for the purpose 


of securing a loan ete. A mortgage, . 


therefore, does not amount to transfer of - 


the property itself as in the case of a 
sale, ‘and title in the mortgaged property 
certainly, remains with the mortgagors. 


10, A Full Bench of this Court in 
Suraj Prasad v. Mst. Aguta Devi, (AIR 
1959 Pat 153), had the occasion to con- 
sider the expression ‘equity of redemp- 
tion, in the background of whether # 
was tangible or intangible immoveable 
property. On reference to the Dictionary 
meaning of the word ‘tangible’ according 
to which it was something that can be 
touched like a material object, it 
was observed that when an owner 
sells, his immoveable property which 
is subject to a simple or usufructuary 
mortgage, it is the sale of a tangible im- 
movable property and not that of merely 
any intangible right. This Court further 
held that the expression ‘equity of re- 
demption’ which is an expression bor- 
rowed from English law, although which 
has not been used in the Indian Law, 
means a right which the mortgagor has 
been given under Section 60 of the 
Transfer of Property Act, namely, the 
right to redeem. This ‘right to redeem’ 
cannot be said to be a substitute for 
‘equity of redemption’ because the latter 
expression imports that the ownership, 
in law, is vested in someone other than 
the holder of the ‘equity of redemption’ 
and that a mortgage, according to Sec- 
tion 58 of the Transfer of Property Act, 
was simply a tranfer of interest in the 
immovable property while the ownership 
still remained with the mortgagors un- 
like a sale, as defined in Section 54 of 
the Transfer of Property Act, In view 
of this authoritative decision, Mr. Singh 
did not press his contention very seri- 
ously. In any view of the matter, it can- 
not be disputed as a proposition of law 
that the mortgagors were ‘still owners 
of the bharna land and they were en- 
titled to allot the same in the partition 
which admittedly took place amongst 
them orally. The Court of appeal below 
has recorded a clear finding that 
the appellant-defendant No. 1 failed to 
prove his case that the bharna land was 
allotted to the share of his vendors, On 
the other hand, a clear (finding) has 
been recorded, as already noticed, that it 
was allotted to the share of Brijnandan 
Sukul. It is also well established that 
under the Hindu law, .there can be an 


oral partition and ence a partition is al- 
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Ieged, then the law will presume, unless 
something is proved to the contrary, that 
there was a complete partition between 
the members of the family, The legal 
position af the mortgaged properties thus 
having been clearly understood, as 
above, I have got no manner of doubt 
that the parties were competent in law 
to deal with the bharna lands at the 
time of oral partition like any other 
joint family property and the allotment 
of the said land to the share of any of 
the coparceners lawfully made the al- 
Iottee entitled te redeem the mortgage 
as a whole and thereafter to.become ab- 
solute owner of the said property, The 
equity of redemption or for that matter 
the right to redeem, is capable of being 
assigned or transferred, cannot be dis- 
puted in law. Rather, the defendant 
himself is the purchaser of the same 
right. Ramjoti Kuer was, therefore, duly 
competent in law to confer upon her 
transferees, namely, the plaintiffs, all the 
right, title and interest of the mort~ 
gagors with respect. to the bharna land, 
which was subject to the encumbrance, 
The plaintiffs, therefore, having acquired 
the said right under the deed of sale 
(Ext. 8) have been rightly held to be 
entitled to the decree for redemption as 
held by the court of appeal below, 


11, For the reasons discussed above, 
I do not find any merit in this appeal 
and would dismiss the same with costs, 


CHAUDHARY SIA SARAN SINHA, J.: 
I agree to the order proposed by my 
Iearned brother. I would, however, like 
to make some observations of my own, 


12, Mr. Balabhadra Prasad Singh did 
not dispute the position that the right to 
redeem or what is generally called 
equity of redemption can form the sub- 
ject-matter of ‘sale’ as defined and in 
the manner laid down in Section 54 of 
the Transfer of Property Act. Mr. Singh 
did not also dispute the position that 
such a right can form the subject-matter 
of partition as well. His simple conten- 
tion was that the division or partition of 
uch a right can be made only by. a re- 
gistered instrument, It is difficult to ac~ 
cept the distinction sought to be made 
by Mr. Singh. The sale is a transfer of 
ownership but a mortgage is the trans- 
fer of an interest in specific immoveable 
property, Certainly, title is something 
more than the interest as envisaged in 
Section 53 of the Transfer of Property 


1980: Pat./17 XII G—32 


s 


Sitaram Singh v.. 


State (FB) Pat. 257 


Act. It cannot, therefore, be said that 
nothing remains with the mortgagor 
after he mortgages the property. If 
transfer of the right to redeem can be 
made by a registered document, as con- 
ceded by Mr, Singh, I see no conceiv- 
able reasons why such a right cannot 
form the subject-matter of oral partition, 
articularly when such partition is not 
oing to interfere with the scheme of 
mortgage, as envisaged in the Transfer 
of Property Act, I say so because of the 
last paragraph of Section 60 of the 
Transfer of Property Act, which. pro- 
vides a safety valve to guard the genuine . 
interest of a mortgagee and states that 
nothing in this section shall entitle a 
person interested in a share only of the 
mortgaged property to redeem his own . 
share only, onpayment of a propor- 
tionate part of the amount remaining 
due on the mortgage except only where 
a mortgagee, or if there are more mort- 
gagees than one, all such mortgagees, 
has or have acquired, in whole or in 
part the share of a mortgagor. The con- 
tention of Mr, Singh has, therefore, to 

be negatived, 
Appeal dismissed, 
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ment is not, therefore, necessarily the 
judgment expressing the majority view 
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(Per Majority Lalit Mohan Sharma, J. 
contra) 


The commencement of inquiry in a 
proceeding under Section 107 has necese 
sarily to be interpreted in terms of com- 
mencement of a summons trial provided 
for in Chapter XX of the Code. Sec, 251 
in Chapter XX makes it absolutely clear 
that a summons trial commences when 
the accused appears or is brought before 
the trial court and the particulars of the 


offence are stated or read out to him. The . 


point of commencement of a proceeding 
under Section 107 of the 
therefore, be determined in the same 
terms. Section 112 provides for the read- 
ing over or explaining the substance of 
the accusation and the satisfaction of the 
Magistrate, Section 112 thus is akin in 
content to that of Section 251. As a sum- 
mons trial commences with the reading 
out the particulars of the offence to the 
accused, a proceeding under Section 107 
also must necessarily be deemed to hava 
commenced with the reading over the 
substance of the information received. 
The test of application of judicial mind 
for the purpose of proceeding with an in- 
quiry under Section 117 is much too ethe- 
real and is likely to cause confusion in 
the minds of subordinate courts. When 
after a party has appeared in court, the 
Magistrate adjourns the proceeding, he 
does so for the purpose of proceeding 
with the inquiry. Thus the forming of 
conclusion to proceed to enquire into the 
allegations takes place on the very day 
the party noticed appears in court. 1974 
BBCJ 461 approved; 1977 BBCJ (HC) 357 
Overruled; 1978 Cri LJ 124 (Orissa), Dis- 
sented from. (Paras 5, 8, 9) 
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Criminal Mis. No. 2724 of 1975: 


Afatab Alam, for Petitioners; S. N, Jha, 
Standing Counsel No. 2 and G. P. Jaiswal 
Jr. Counsel, for the State and A. B, 
Mathur, for Opposite Party No. 2. 
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Criminal Misc No. 403 of 1976: 


Bindo Kumar Roy, for Petitioner; 
Shivanand Prasad Sinha, for Opposite 
Party. i 


Criminal Revn. No, 69 of 1976: 


Shivanand Prasad Sinha, for Peti- 
tioners; Bindo Kumar Roy, for Opposite 
Party. 


UDAY SINHA, J:— These three ap- 
plications have been heard together and 
will be governed by this common judg- 
ment. When does “inquiry” in a proceed- 
ing under Section 107 of the Code of Cri- 
minal Procedure (hereinafter referred to 
as ‘the Code’) commence? That is the 
point falling for consideration in these 
three applications, The commencement of 
inquiry in a proceeding under Sec. 107 of 
the Code has assumed importance under 
the new Code, as Section 116 (6) has 
determined the life of a proceeding as six 
months from the commencement of the 
inquiry, 

2. These three applications have been 
placed before the Special Bench in view 
of an apparent conflict of views in two 
Division Bench decisions of this Court, 
Considering the importance of the ques- 
tion invoived H. L. Agrawal and P. S. 
Sahay, JJ. directed that the matter be 
considered and set at rest by a larger 
Bench. That is how these cases are before 
this Full Bench, 


3. The facts in Criminal Miscellaneous 
No. 2724 of 1975 are that a proceeding 
under Section 107 of the Code was initiat- 
ed against the petitioner on 13-6-1974, 
They appeared in court in answer to 
notice on 24-7-1974 and prayed for time 
to show cause. Before the petitioners 
could show cause, on 14-9-1974 the learn- 
ed Magistrate directed the petitioners to 
show cause against execution of ad 
interim bonds to keep the peace. The 
petitioners showed cause in the main pro- 
ceeding on 29-10-1974. It appears that the 
proceeding dragged on for some months, 
On 11-2-1975 the learned Magistrate 
directed the first party (opposite party 
No. 2) to produce his witnesses in support 
of the allegations, On 12-5-1975 while the 
main proceeding was pending, the learn- 
ed Magistrate directed the petitioners 
(second party) to execute ad interim 
bonds to keep the peace in terms of Seca 
tion 116 (3) of the new Code. On 16-6- 
1975 the petitioners filed an application 
before the learned Magistrate to drop the 
proceeding, as six months had already 
expired without coming to a conclusion, 
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That prayer of the petitioners was reject- 
ed by the learned Magistrate. Thereafter, 
they filed the resent application for 
quashing the entire proceeding. 


4. In Criminal Miscellaneous No. 403 
of 1976 also the petitioners had been call- 
ed upon to execute ad interim bonds. The 
proceeding under Section 107 of the Code 
had been initiated on 14-3-1975 and had 
not come to a conclusion till 2-1-1976. On 
3-2-1976 the petitioners of this applica- 
tion moved this Court for quashing the 
proceeding, as according to them, it had 
lapsed by efflux of six months from the 
date of commencement af the proceeding. 
In this application the petitioners were 
the second party to the proceeding and 
Shyam Singh, the Opposite party was the 
first party. The apposite party of this ap- 
plication and some others are petitioners 
in Criminal Revision No. 69 of 1976. Both 
the parties having been called upon to 
execute ad interim bonds, they have 
moved this Court for quashing the pro- 
ceedings against them on the same 
ground, namely, lapse of the proceeding 
by efflux of time. 


5. Section 116 of the new Code with 
some alterations is equivalent to Sec- 
tion 117 (3) of the old Code. Sec. 116 (5) 
provides the span of life of a proceeding 
under Section 107 of the Code. It lays 
down that an inguiry under Section 116 
shall be completed within a period of six 
months from the date of commencement 
and if not completed it shall stand termi- 
nated unless directed otherwise by a 
Magistrate and that too for special 
reasons. The Code itself is silent in re- 
gard to the point of time at which inquiry 
into a proceeding under Section 107 of 
the Code must be deemed to have com- 
menced. The expression “commencement 
of the inquiry” finds place in Sec. 116 (8). 
In order to appreciate the point at which 
an inquiry under Section 107 of the Code 
commences, it will be useful to recapitu- 
late the course a proceeding takes. When 
a Magistrate is satisfied that breach of 
the peace is apprehended, he shall record 
his satisfaction and order issuance of 
notice to the person proceeded against to 
show cause against the execution of bond. 
The recording of such satisfaction and 
calling upon the party proceeded against 
to show cause is done in terms of Sec- 
tion 111 of the Code. In cases where the 
person proceeded against happens to be 
present in court before the Magistrate, 
the order recorded in terms of Sec- 
tion 111 must be read or explained to him 
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(Section 112), Section 113 deals with the 
situation where the person sought to be 
proceeded against is not before the Court. 
In that situation, summons shal] be issu- 
ed calling upon such a person to appear 
in court. If that person is in police cus- 
tody, a warrant shall be issued to the 
officer to bring the person proceeded 
against before him. If that person is not 
in custody and there is reason to fear 
the commission of a breach of the peace 
which cannot be prevented otherwise 
than by immediate arrest of that person 
the Magistrate may issue a warrant for 
his arrest (S. 113. The next stage is when 
the person proceeded against appears be- 
fore the Magistrate in answer to the sum- 
mons issued in terms of Section 113) or is 
produced under arrest, the Magistrate 
shall enquire into the truth of the al- 
legations against the persons proceeded 
against. The provision for this stage is to 
be found in Section 116 (1) of the new 
Code. Section 116 (2) lays down that the 
procedure for such inquiry shall be the 
same as that provided for trial in sum- 
mons cases. Thus the commencement of 
inquiry in a proceeding under Section 107 
has necessarily to be interpreted in terms 
of commencement of a summons trial pro- 
vided for in Chapter XX of the Code. 
Section 251 in Chapter XX makes it 
absolutely clear that a summons trial 
commences when the accused appears or 
is brought before the trial court and the 
particulars of the offence are stated or 
read out to him. In Sitao Jholia Dhimar 
v. Emperor, (AIR 1943 Nag 36 at p. 49: 
(44 Cri LJ 237)) Niyogi, J. observed as 
follows :— 


“The trial begins in a case exclusively 
triable by Court of Session, only after 
the charge is framed by the committing 
Magistrate: see (1909) ILR 32 Mad 218: 
(9 Cri LJ 146) (Palaniandy Goundan v. 
Emperor) and in a warrant case when 
the accused is called upon to plead to a 
charge; (1913) 9 Nag LR 42: (14 Cri LJ 
230) (Manna v. Emperor). In a summons 
case the trial may be said to begin when 
the accused is brought before the Magis- 
trate.” 


And again, C. J. Grille agreeing with 
Niyogi, J. observed in the same case at 
p. 69 as follows :— 


“Now the trial in a Sessions Court or 
im a warrant case begins after the charge, 
and in a summons case when the accused 
is brought before the Magistrate.” 

It admits of no doubt that the moment 
the accused has appeared and the sub- 
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stance of the accusation is explained to 
him, a summons trial has commenced, 
The point of commencement of a pro- 
ceeding under Section 107 of the Code 
must, therefore, be determined in the 
same terms, Section 112 provides for the 
reading over or explaining the substance 
of the accusation and the satisfaction of 
the Magistrate. Section 112 thus is akin 
in content to that of Section 251. If a 
summons trial commences withthe read- 
ing out the particulars of the offence to 
the accused, which must be held to be so, 
a proceeding under Section 107 also must 
necessarily be deemed to have commenc- 
ed with the reading over the substance of 
the information received. That was the 
view taken in AIR 1957 Pat 106 : (1957 
Cri LJ 386) (Jagdish Prasad Verma WV 
The State). It cannot be contended for a 
moment that a summons trial commences 
from the stage contemplated by Sec. 255 
of the Code. Thus I see no reason to take 
a different view of the matter in regard 
to commencement of inquiry under Sec- 
tion 116 (1) of the Code. 


6. The point in regard to commence» 
ment of inquiry in a preceeding under 
Section 107 of the Code came up for con- 
sideration in a pointed manner in Nokha 
Singh v. Parvati Kuer, (1974 BBCJ 461). 
The facts of that case need be stated in 
some detail. In that case notice was issu- 
ed to the persons proceeded against to 
show cause. In pursuance therecf they 
appeared on the 17th March, 1972. On 
that date they prayed for time 
for filing their show cause. It must be 
assumed that on that very day the sub- 
stance of the information must have been 
read over to them and thereafter time 
was granted to them to file their cause 
which they had to show. The third thing 
that happened on that very date was that 
an application was filed by the opposite 
party requesting the Magistrate that the 
persons proceeded against be directed to 
execute ad-interim bonds to keep the 
peace. The proceeding was adjourned on 
the 17th March, 1972 to 28th: March, 1972 
for filing show cause. On the 28th March, 
1972 the proceedees filed their show 
cause. The proceeding on two successive 
dates thereafter was adjourned. On the 
26th May, 1972 after hearing the parties 
and after perusing another subsequent 
police report the Magistrate directed the 
proceedees to execute ad-interim bonds, 
The proceedees being aggrieved by the 
order for execution of ad interim bonds 
moved this Court for quashing. the pro~ 
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ceeding on the ground that the inquiry 
into the proceeding had not commenced, 
as no evidence had been recorded till the 
26th May, 1972 and, therefore, the order 
for execution of ad-interim bonds was il- 
legal and fit to be quashed. The Division 
Bench after an elaborate discussion of 
the law on the subject, laid down the law 
as follows: 


“Therefore, when the person proceed~ 

ed against appears in court in pursuance 
of the notice under Section 112, as in tha 
Instant case, the stage of Section 117 is 
reached, Section 117 (1) does not lay 
down that inquiry does not commence 
unless a witness has been examined or 
the person proceeded against has been 
further interrogated, as urged by Mr. Roy. 
It may be adjourned for the absence of 
parties proceeded against or for similar 
reasons but nevertheless the stage as con- 
templated under Section 117 (1) of the 
Code begins. The postponement of the pro- 
ceedings on a few occasions will not 
vitiate the order in question and the 
Supreme Court does not lay down any 
such proposition of law that the proceed- 
ing under Section 107 cannot be postpon- 
ed for valid reasons. The question 
whether adjournment of the proceeding 
was proper or not will depend on the 
facts of each case and no hard and fast 
rule can be laid down in that regard.” 
I am in respectful agreement with tha 
law laid down-in Nokha Singh’s case in 
regard to commencement of inquiry 
under Sec. 117 (1) of the old Code which 
is equivalent to Section 116 (1) of the new 
Code. 


7. A slightly different note was struck 
by another Division Bench of this Court 
in Nathan Yadav v, State of Bihar, (1977 
BBCJ (HC) 357), In that case again the 
stage of commencement of a proceeding 
under Section 107 of the Code came up 
fer consideration. The facts of this case 
were that a proceeding under Sec. 107 of 
the Code was drawn up against the peti- 
tioners of that case on 10-5-1974, In 
pursuance of notice served on them they 
filed their show cause on 5-9-1974, Tt 
must be assumed that the recording of 
evidence was postponed. On 17-10-1974 
the learned Magistrate on the request of 
the parties fixed 2-11-1974 for producing 
their witnesses. For some reason or the 
other evidence was not recorded till 1-3= 
1975, when an application was filed on 
behalf of the petitioners that the pro- 
ceeding not having concluded within six 
months of its commencement, it lapsed 
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in terms of Section 116 (8) of the Code. 
On those facts the petitioners of that case 
moved this Court for quashing the pro- 
ceeding. One of the questions posed by 
their Lordships in this behalf was as fol- 
lows :— 

“(i) When an inquiry as envisaged by 

Section 116 (1) of the Code commences ? 
Does it cammence only when evidence is 
led in the proceeding, or it commences if 
the person against whom an order is 
made under Section 111 of the Code is 
present in court at that time and the 
order is read over to him as required by 
Section 112 of the Code or if he is ab- 
sent, when he appears or is brought be- 
fore the court in compliance with or in 
execution of summons or warrant issued 
under Section 113 of the Code, or a third 
alternative is also possible and the in- 
quiry commences when the Magistrate 
applies his mind to the fact of the case 
in presence of the person against whom 
an order is made under Section 111 of 
the Code.” 
S. P. Singh, J. with whom N. P. Singh, J. 
agreed rejected it outright that the con- 
tention “inquiry” under Chapter XVIII 
of the Code does not commence unless 
evidence of witnesses had been recorded, 
Their Lordships also did not accept the 
position that a proceeding under Sec. 107 
of the Code commences when the person 
proceeded against appears or is brought 
before the Court in seisin of the case, 
Their Lordships’ view of the law on the 
subject was spelt out in the following ex- 
pressions :— 


“My considered opinion, therefore, is 

that an inguiry as envisaged by Sec, 116 
of the Code commences only when the 
Magistrate applied his mind to the facts 
of the case in presence of the person 
against whom an order is made 
under Section 111 of the Code. On the 
facts of the present case, I am of the 
opinion that in this case the inquiry com- 
menced on 17th of October, 1974, when 
the Magistrate fixed a date for production 
of the witnesses-by the parties.” 
The above view does appear to be slightly 
different from the view taken by K. B. N. 
Singh, J., as he then was with whom 
S. N. P. Singh, J. was in full agreement. 
The case of Nokha Singh (1974 BBCJ 461) 
(supra) and of Nathan Yadav (1977 BBCJ 
(HC) 357) (supra) must, therefore, be 
considered to ascertain which view lays 
down the correct law. 


8 In my view, the view taken in 


Nokha Singh’s case (supra) is a more’ 
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rational and certain basis for holding the 
stage at which an inquiry must be deem- 
ed to have commenced, The test of ap- 
plication of judicial mind for the purpose 
of proceedings with an inquiry under Sec- 
tion 117 is much too ethereal and is likely 
to cause confusion in the minds of sub- 
ordinate courts, I am unable to agree 
with the view propounded in Nathan 
Yadav’s case (supra). My reasons for 
coming to that conclusion are set out 
hereinafter. When a Magistrate has issued 
notice calling upon a party to show cause 
why he should not be called upon to ex- 
ecute bond for a particular period to 
keep the peace, there are only two 
attitudes which a party noticed may take, 
Firstly, that he has committed the acts 
alleged against him and he is prepared 
to execute bond to keep the peace and 
secondly, that the allegations made 
against him are untrue or false and that 
there is no reason for calling upon the 
party noticed to execute bond. In my 
short experience I have not come across 
any case in which the party noticed has 
appeared in court to say that he is pre- 
pared to execute bond, In every case 
under Chapter XX the party noticed ap- 
pears to refute the allegations made 
against him and for discharging the 
notice. When a party refutes the allega- 
tions what are the alternatives left to the 
court? The only course that a Magistrate 
can adopt is to call upon the parties to 
adduce evidence in order that it may be 
decided as to who is acting wrongfully 
which has caused apprehension of breach 
of the peace. Thus the question of ap- 
plication of judicial mind at that stage 
must be considered axiomatic, If a party 
appears in answer to a notice, the Magis- 
trate has no option, but to proceed to test 
the correctness of the allegations. The re- 
cording of evidence may not start 
immediately that very day but it may be 
adjourned to some subsequent date or 
dates, But it is obvious that when a party 
has appeared in court, the Magistrate 
when he adjourns the proceeding, he does 
so for the purpose of proceeding with the 
inquiry. Thus the forming of conclusion 
to proceed to enquire into the allegations 
takes place on the very day the party 
noticed appears in court. Thus, itis futile 
to look for some other date or dates for 
the formation of the necessary intention 
of the court. That takes place necessarily 
on the day the party noticed appears be- 
fore the Magistrate. When the person 
proceeded against appears in court in 
answer to notice issuzd under Section 107 
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of the Code of Criminal Procedure and 
prays for grant of adjournment, the very 
fact of prayer for time necessarily im- 
plies that the Magistrate has decided to 
proceed with the inquiry I would have 
appreciated the view point in Nathan 
Yadav’s case (supra), if the Magistrate 
had any option in the matter of proceed- 
ing with the inquiry. 


9. It was contended on behalf of the 
opposite party in these applications that 
the view propounded in Nathan Yadav’s 
ease (1977 BBCJ (HC) 357) (supra) is a 
better view for the reason that until 
cause has been shown and the Magistrate 
has decided to proceed with the inquiry, 
the inquiry contemplated by Sec. 116 (1) 
and (6) cannot be said to have commenc- 
ed. I regret, I have some difficulty in ac- 
cepting this submission, The difficulty 
that I feel in accepting this view is that 
if that view were to be accepted, the 
party proceeded against would be free 
to postpone showing cause and continuing 
with his activities which might create 
breach of the peace. Upon that view, 
until the noticed party has shown cause, 
no order could be passed for execution of 
interim bond, thus, leaving him ad lib to 
pursue his nefarious and mischievous acts 
and the court looking like a helpless 
spectator, for it is now well settled that 
after a person has appeared in court in 
answer to a notice, no warrant can be 
issued against him. The second difficulty 
in accepting this submission is that after 
notices have been issued in terms of Sec- 
tion 107, there is no scope for applica- 
tion of mind to proceed with the inquiry. 
The stage for application of judicial mind 
in regard to proceeding with the inquiry 
is contemplated in Section 107 itself. A 
notice shal] issue only when a Magistrate 
is satisfied that there is sufficient ground 
for proceeding. Once a Magistrate has 
come to the conclusion that there is suffi- 
cient ground for proceeding; there is no 
scope for application of judicial mind to 
proceed with the inquiry after the person 
proceeded against appears in court in 
answer to the notice. The stage for ap- 
plication of judicial mind thereafter 
arises only at the conclusion of the pro- 
ceeding. The Magistrate has no option at 
that stage, but to proceed with the in- 
quiry. If the Magistrate has to 
{proceed with the inquiry to its ultimate 
conclusion irrespective of the attitude of 
the party proceeded against, then the fil- 
ing of the show cause and application of 


{judicial mind cannot be taken as a signi- 
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ficant step in the journey of a proceeding 
under Section 107. But as my view is that 
a Magistrate has no such option after a 
party has been noticed, a Magistrate has 
to proceed to enquire into it whatever 
may be the cause shown. The application 
of judicial mind at that stage is implicit. 
The concept of application of judicial 
mind at that stage propounded in Nathan 
Yadav’s case (supra) does not appear to 
be sound. I am definitely of the view that 
when a party appears in answer to notice 
in terms of Section 111 and the Magis- 
trate adjourns it to the next date, the 
adjournment is for the purpose of 
examining witnesses. It is another matter 
that the witnesses may not be examined 
on the adjourned date ‘because the 
Magistrate is busy otherwise or because 
the parties have failed to produce witnes- 
ses or because the -parties want more 
time to get possession of all relevant 
documents. But the inquiry must be 
deemed to have commenced on the day 
the party appears and the case is ad- 
journed to next date. In my considered 
opinion, therefore, Nokha Singh’s case 
(1974 BBCJ 461) (supra) appears to be a 
better view. It is also a view which the 
courts below will be able to follow better 
and give effect to the spirit of S. 116 (6). 
It is tempting to take a view which might 
extend the point of commencement of in- 
quiry so that the period of six months 
contemplated by a Section 116 (6) may be 
lengthened and thus avoid lapse of the 
inquiry. But the temptation must be 
resisted. The law desired the inquiry to 
be a short affair and not to be dragging 
fts feet for years. Every endeavour 
should be made by Magistrates to com- 
plete the inquiry as soon as possible. 
That can be done only by limiting the 
number of adjournments. Magistrates 
would be well advised to call upon the 
party at whose instance the proceeding 
has been initiated to be present with his 
witnesses on the date fixed for appearance 
of the opposite party. 

10. Learned counsel for the opposite 
party in the three applications placed re- 
liance upon Madhu Limaye v. Ved Murti, 
(AIR 1971 SC 2481 : (1971 Cri LJ 1715) 
to contend that until witnesses have been 
examined the inquiry under Section 117 
(1) does not commence. On the special 
facts of that case their Lordships observ- 
ed that it was not given to the Magis- 
trate to postpone the case and hear no~ 
body and yet ask the petitioner to fur- 
nish a bond for good conduct. But the 
ratio, however, of that case is, as .men- 
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tioned in paragraph 16 that Magistrate 
can only ask for interim bond. if he can- 
not complete the inquiry and the-expres- 
sion of “completion of inquiry” meant in- 
quiry according to the procedure pre- 
scribed for summons trial. Summons trial 
commences on the day the accused ap- 
pears or is brought and the substance of 
the accusation is explained to him. In my 
view, itis not the import of Madhu 
Limaye’s case (supra) that the inquiry 
contemplated by Section 117 does not 
commence unless and until the examina- 
tion of witnesses on oath has commenced. 
Such an interpretation of Madhu 
Limaye’s case (supra) has not found ap- 
proval either in Nokha Singh’s case (1974 
BBCJ 461) (supra) or in Nathan Yadav’s 
ease (1977 BBCJ (HC) 357) (supra), nor 
hasit been accepted by another Division 
Bench in Surendra Singh v. State of 
Bihar (1978 BLJR 656). I am fortified in 
the view that I have taken by the case 
of Dwarkanath Ramchandra Angachekar 
v. State of Maharashtra (1977 Cri LJ 120 
(Bom)). Paragraph 26 of that judgment 
quoted below sums up the position suc- 
cinctly :— 

“Having regard to the provisions of 
Section 112 and sub-section (1), Sec. 116, 
and the fact that a summons procedure 
is prescribed for an enquiry by sub-sec- 
tion (2) of Section 116 it would appear 
that in the case of a person who is pre- 
sent in Court when the order under Sec- 
tion 111 is passed, the said order must be 
read over to him and the substance there- 
of explained to him if so desired by him, 
on that very day. and, therefore, the in- 
quiry in his case shall be deemed to have 
commenced on that very day irrespective 
of the fact whether the Magistrate re- 
cords his plea or not, In the case of an 
opponent who is not present in Court 
when the order made under Section 111 
is passed, but whose presence is secured 
by a summons or a warrant, as provided 
under Section 113, it would appear that 
since there is nothing to prevent the 
Magistrate from reading the accusations 
to him and recording his plea on the very 
day when he so appears or is brought be- 
fore the Magistrate anc on the other hand 
there is a legislative mandate to proceed 
to inquire into the truth of the accusa- 
tion on the happening of such an event 
it would appear that, irrespective of the 
fact whether the Magistrate records the 
plea of the opponent or not, and irrespec- 
tive of the fact whether the Magistrate 
proceeds with the inquiry or not, the in- 
quiry in the proceedings must be deemed 


‘Sitaram Singh v. 


State (FB) Pat, 263 


to have commenced against such a person 
on the very day when his presence 1s 
thus secured on the day fixed by the 
Court.” 

I am in respectful and complete agree- 
ment with the view taken by the Bombay 
High Court, A view similar to the view 
taken by the Bombay High Court refer- 
red to above was taken by a Bench of the 
Madhya Pradesh High Court in . Gopal 
Das Mahore v. Executive Magistrate 
Gwalior (1978 Cri LJ 857). It was explicitly 
stated by C. M. Lodha, J. that itis not 
necessary for the Magistrate to actually 
record any evidence before passing an 
order under sub-section (3) of Sec. 116. 
It was also observed in that case that all 
that was necessary was that the Magistrate 
should come to the conclusion that the 
matter needed to be enquired into and 
should have taken some steps in that 
direction. I should, however, hasten to 
add that Gopal Dass Mahore’s case 
(supra) also fits in with the ratio pro- 
pounded by S., P. Singh, J. in Nathan 
Yadav’s case (supra) because the day “he 
party proceeded against had appeared be- 
fore the Magistrate, the latter had ex- 
amined him and when he refused to sign 
the order, the Magistrate thought it fit to 
proceed with the case instead of dropping 
the proceeding. View different from the 
one I have taken of the law on the sub- 
ject was laid down by a Division Bench 
of the Orissa High Court in Uchhaba 
Jena v. Kunjabeharj Rautray, (1978 Cri 
LJ 124). R. N. Misra, J. laid down that 
the inquiry referred to in sub-section (6) 
is with reference to the stage when the 
Magistrate, after both parties appear be- 
fore him, proceeds to inquire with refer- 
ence to the evidence as to whether the 
delinquencies alleged are established. I 
am in respectful disagreement with the 
law laid down by the Orissa High Court. 


11. In all the three cases under con- 
sideration before us the petitioners had 
appeared before the learned Magistrate 
more than six months prior to the passing 
of the impugned orders and no order for 
continuing those proceedings had been 
passed within six months of the com- 
mencement of the inquiry. In the view 
that I have taken, therefore, it is patent 
that six months from the date of com- 
mencement of inquiry has been complet- 
ed in all the three cases and thus the pro- 
ceedings have lapsed in terms of Sec- 
tion 116 (6). The learned Magistrates, 
therefore, had no jurisdiction to pass 
orders for execution of ad interim bonds 
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by the petitioners, The orders for execu- 
tion of ad interim bonds are, therefore, 
quashed. All the three applications are 
accordingly allowed. It will, however, be 
open to the Magistrate concerned to take 
action under Section 107 of the Code of 
Criminal Procedure by fresh proceedings 
if there is an apprehension of breach of 
the peace. 

K. B. N. SINGH, C. J. :— I agree, 

LALIT MOHAN SHARMA, J. :— 12. 
I regret my inability to agree with the 
view expressed by brother Uday Sinha, J. 
with whom the Hon’ble the Chief Justice 
has agreed, In my opinion, an enquiry 
under S. 116 of the Code of Criminal Pro- 
cedure (hereinafter referred to as ‘the 
Code’) does not commence as soon as an 
order made under Section 111 of the 
Code against a person present in court is 
read over to him, as required by Sec. 112 
of the Code, or if he is absent when he 
appears or is brought before Court in 
compliance with a direction under Sec- 
tion 113 of the Code. The enquiry com- 
mences only on the Magistrate applying 
his mind to the facts of the case in pre- 
sence of the person concerned. I will 
briefly state my reasons. 

13. The enquiry mentioned in Sec, 116 
of the Code has to be held for ascertain- 
ing the truth of an information against a 
person upon which an action has been 
taken earlier; and no occasion for the 
same arises until the order under Sec. 111 
of the Code has been read over to him, 
as required by Section 112, if he is pre- 
sent in Court or when he appears or is 
brought before the Magistrate in com- 
pliance with an order under Section 113. 
It is only after this stage is over that sub- 
section (1) of Section 116 of the Code en- 
joins the Magistrate to “proceed (empha- 
sis is by me) to enquire into the truth of 
the information upon which action has 
been taken and to take such further evi- 
dence as may appear necessary.” The 
Plain language of the section, therefore 
implies that the Magistrate has to formal- 
ly decide to proceed to enquire into the 
truth of the information and, as a result 
thereof, an enquiry is held. The applica- 
tion of the mind of the Magistrate, there- 
fore, comes into play, immediately before 
the commencement of the enquiry. I am, 
therefore, in respectful agreement with 
the view expressed in Nathan Yadav’s 
case (1977 BBCJ (HC) 357). referred to 
in paragraph 7 of the judgment of Uday 
Sinha, J. i 

14. The view expressed in Nokha 
Singh v. Parvati Kuer, (1974 BBCJ 461) 
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does not appear to be consistent with. the 
decision of the Supreme Court in Madhu 
Limaye-v. Ved Murti (AIR 1971 SC 2481: 
(1971 Cri LJ 1715)). In Madhu Limaye’s 
case, the question was whether enquiry 
had commenced so that an order under 
Section 117 (3) of the Code could have 
been passed, The relevant facts may be 
chronologically stated as follows: 

9-8-70-— Madhu lLimaye arrived at 
Varanasi and the other petitioners were 
going to receive him when they were 
arrested and were produced before a 
Magistrate. The order made under Sec- 
tion 111 of the Code was read over to 
them as envisaged by Section 112. The 
petitioners refused to accept the notice, 
The case was adjourned to the following 
day. (See paragraphs 9 to 12 of the judg- 
ment). 

10-8-70— Another report by police of 
this date was filed which was ordered to 
be kept on the file. The Magis- 
trate adjourned the proceeding to 17-8- 
70 for the examination of the petitioners 
without summoning the witnesses in sup- 
port of the information. “He however 
asked the petitioners to furnish an 
interim bond or go to jail.” (Last 
sentence of paragraph 15, See also para- 
graph 19): 

The last mentioned order requiring 
furnishing of interim bond was set aside 
by the Supreme Court, inter alia, on the 
ground that the enquiry under Sec. 116 
of the Code had not commenced at all 
and an interim bond can be asked for, 
under sub-section (3) only after an en- 
quiry is commenced. The following ob- 
servations in the judgment unmistakably 
lead to this conclusion: 

(a) “The Magistrate could only ask for 
an interim bond if he could not complete 
the enquiry and ‘during the completion 
of the enquiry ‘postulates a commence- 
ment of the enquiry, which means com- 
mencing of a trial according to the sum- 
mons procedure” (Paragraph 16). 

(b) “Having the petitioners before him 
and having read to them the order under 
Section 112 it was his duty either to re- 
lease them unconditionally or to ask them 
to give an interim bond for good conduct 
but only after he has started inquiring 
into the truth of the information” (Em-~ 
phasis is by me) (Paragraph 19) 

(c) “It will be noticed that before the 
Magistrate took action to call for an iñ- 
terim bond, he did not make any efforts 
to enquire into the truth.of the informa- 
tion...... ”» (Paragraph 13) 
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It is true that the steps taken against 
the petitioners were deprecated by the 
Supreme Court on other grounds also. 
But for that reason, the decision of the 
Supreme Court on the question involved 
in the cases before us cannot be ignored. 
One of the reasons, and to me it appears 
as the main reason, on which the 
Supreme Court interfered in the matter 
was that an interim bond could not have 
been asked for until an enquiry had ac- 
tually commenced and it had not com- 
menced till 10th August, 1970. It is to be 
remembered that the order passed under 
Section 1ill‘had been read as envisaged 
by Section 112 to the petitioners on the 
Sth August itself and if it were correct to 
say that an enquiry automatically com- 
mences on the reading of the order to the 
person concerned, 1970 (sic) which is 
directly contradicted by the judgment of 
the Supreme Court. 

15. I do not, however, subscribe to the 
view that the enquiry does not com- 
mence until witnesses are actually 
examined, as has been held by some of 
the High Courts. But in view of the 
majority judgment of my learned 
brothers in the present cases, I do not 
consider it necessary to deal with the 
various decisions of the other High 
Courts on this aspect, with reference to 
the facts of the cases before us. Before, 
closing, however, I would like to men- 
tion that the analogy of a summons trial 
does not appear to be of much help in 
the present context. It is only the 
“manner” in which an enquiry is requir- 
ed by Section 116 (2) of the Code to be 
made in accordance with a summons trial, 
but I would assume that the two pro- 
ceedings should be held to be conterminil. 
Still the illustration is not helpful as the 
exact stage at which a summons trial 
must be keld to have commenced is itself 
not free from difficulty and it does not 
appear to me to be safe to make any as- 
sumption in that regard. I also do not 
agree thas if the view taken by Nathan 
Yadav’s case (1977 BBCJ (HC) 357) is ac- 
cepted as correct, the party proceeded 
against would be free to postpone show- 
ing cause and to continue with his un- 
desirable activities. It is not at the sweet 
will of a person concerned that the 
Magistrate has to go on postponing the 
proceeding and the Magistrate can’ com- 
mence the enquiry even without waiting 
for the person wha does not show cause 
in time or does not show cause at all. If 
a person is hot present in court and the 
. Magistrate is satisfied that there is reason 
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to apprehend the commission of breach 
of peace, he can issue a warrant of arrest 
in appropriate cases under the proviso to 
Section 113. Besides, there are other 
methods open to the authorities to deal 
with the nefarious activities of an un- 
desirable person and it cannot be assum- 
ed that the law will be rendered helpless 
unless the view in Nokha Singh’s case 
(1974 BBCJ 461), is accepted. 
Applications allowed. 
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HARI LAL AGRAWAL AND 
CHAUDHARY SIA SARAN SINHA, JJ. 


State of Bihar, Appellant v. Deomani 
Bhagat and others, Respondents. 


A. F, O. D. Nos, 788 to 792 of 1971, 
D/- 5-1-1980.* 

Land Acquisition Act (1 of 1894), S. 9 
(2) —- Objections under S. 9 (2) to valu- 
ation of land under acquisition — Can 
be made orally. 


A close reading of sub-section (2) of 
Section 9 leaves no manner of doubt that 
the objections contemplated in that sub- 
section can legally and validly be made 
orally, though in appropriate cases the 
Collector may require the persons inter- 
ested to submit the statements in writ- 
ing duly signed by them or their agent, 
Apart from the language of Section 9 (2) 
the purpose for which it was enacted, 
does not also necessitate the filing of 
written objections, AIR 1963 Ker 194, 
Rel, on, (Paras 7, 10) 
Cases Referred : Chronological Paras 
AIR 1963 Ker 194 10 


R. B. Mahto, Govt, Advocate and Har- 
endra Prasad, Jr. Counsel to Govt. Advo- 
cate, for the State; Jagdish Pande, for 
Respondents. 


CHAUDHARY SIA SARAN SINHA, J.: 
—~ All these five appeals arise out of a 
decision dated the 8th Jan. 1971 of the 
Land Acquisition Judge on a reference 
under Section 18 of the Land Acquisition 
Act, 1894 (hereinafter referred as “the 
Act’) by the Collector, Shahabad. 

2. The acquisitions of the lands in 
question were made for the construction 
of Parabuti Distributory in the district 
of Sahabad. The notification under Sec- 
tion 4 of the Act was locally published 
on the 15th October, 1963, though it was 


*From decision of Sachidanand Prasad 
Sinha, Sub, J., Sasaram, D/- 8-1-1971. 
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published in the Official Gazette dated 
the 5th of February, 1964. 


3. We are concerned with the lands 
of two Mouzas in these appeals, namely, 
Mouzas Gamharia and Sainha, The Col- 
lector awarded compensation to the ap- 
plicants at the rate of Rs. 1,600/- per 
acre and Rs. 2,000/- per acre for the 
lands of Mouzas Saina and Gambharia, 
respectively, in spite of the claim of the 
applicants for enhanced compensation at 
the rate of Rs, 4,000/- per acre. 


4. On a consideration of the evidénce 
adduced by the parties, both oral and 
documentary, the Land Accuisition 
Judge allowed compensation for the 
lands of the two Mouzas at a fiat rate 
of Rs, 4,000/- per acre which included 
the benefits on account of the potential 
value of the lands acquired. This is how 
the State of Bihar has come up to this 
Court in these appeals. 


5. Learned counsel for the State 
raised a short question in these appeals, 
the contention being that as there was 
no valid objection raised by the appli- 
cants at the stage of the proceedings 
under Section 9 of the Act, the Land 
Acquisition Judge acted illegally in en- 
hancing the valuation of the lands, No 
other contention having been raised be- 
fore this Court, the decision on this 
point will dispose of these appeals, 


6. Section 18 of the Act speaks of 
written application to the Collector by 
the person concerned. It is undisputed 
that such written applications were 
made by the applicants before the Col- 
lector which gave rise to the reference 
under Section 18 of the Act. Section 9 
of the Act deals with a stage earlier to 
the determination of the compensation 
by the Collector. Sub-section (1) of Sec- 
tion 9 of the Act states, inter alia, that 
the Collector shall cause public notice to 
be given at convenient places, stating 
the intention of the Government to ac- 
quire the lands and further that claims 
to compensation for full interests in 
such lands may be made to him, In ad- 
dition to the public notice envisaged in 
sub-section (1) of Section 9 of the Act, 
sub-section (2) of Section 9 necessitates 
issue of notice to all persons interested 
in the lands asking them to appear per- 
sonally or by agent before him, that is 
to say, the Collector, at a time and place 
mentioned therein and to state, inter 
alia, about the amount and particulars 
of their claims to compensation. The last 
sentence of sub-section (2) of Section 9 
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of the Act is to be significantly noticed, 
It states that the Collector may in a case 
require such statement, referred to in 
the earlier part of sub-section (2) of Sec- 
tion 9, to be made in writing and sigh- 
ed by the party or his agent. 

7. A close reading of sub-section (2) 
of Section 9 of the Act leaves no manner 
of doubt that the objections contemplat- 
ed in that sub-section can legally and 
validly be made orally, though in appro- 
priate cases the Collector may require 
the persons interested to submit the 
statements in writing duly signed by 
them or their agent. Apart‘ from the 
language of Section 9 (2) of the Act, the 
purpose for which it was enacted, does 
not also necessitate the filing of written 
objections, Whatever be the objections 
made on receipt of the notice they are 
to be enquired into by the Collector un- 
der Section 11 of the Act and there can 
be no legal difficulty in the Collector 
holding the enquiry or giving appro- 
priate decision about the amount to be 
awarded on the oral objectians raised, 


8, Non-compliance with the provisions 
of Section 9 of the Act and the failure 
to make claim may debar the claimants 
from claiming a large sum than that 
awarded by the Collector. This may not, 
however, stand in the way of the appli- 
cants, as their specific case, which has 
been accepted by the court below, and 
in my opinion rightly, is that on receipt 
of the notice the applicants had raised 
objections before the Land Acquisition 
Officer regarding the higher amount of 
compensation to be awarded. Two wit- 
nesses, both of whom are awardees, have 
deposed on oath about raising oral ob- 
jections before the Land Acquisition 
Officer, They are A. W, 1 and A. W. 5, 
A. W. 5 has named all the applicants as 
those who had raised objections before 
the Land Acquisition Officer. Nothing 
material has been elicited in the cross- 
examination of any of these two wit- 
nesses for which their sworn testimony 
which appears to be consistent and con- 
vincing should be discarded. True it is 
that both of them are interested wit- 
nesses but on this ground alone their 
statements should not be thrown aside if 
they are otherwise acceptable and reli- 
able, The sole witness on behalf of the 
State to dispute this assertion made on 
behalf of the applicants is A. W. 1. A 
Kanoongo, presumably of the Land Ac- 
quisition Officer and he cannot be re- 
garded as a competent witness to deny 
the assertions by A. Ws, 1 and 5. This 
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part, as his very statement in examina- 
tion-in-chief indicates his evidence on 
this point is shaky. The court below 
was, therefore, justified in accepting the 
evidence adduced on behalf of the appli- 
cants that there were verbal objections 
by all the applicant-respondents before 
the Land Acquisition Officer on receipt 
of the notice under Section 9 of the Act. 

9. No other contention having been 
raised, these appeals are held to be 
without merit and are dismissed, but in 
the circumstances of the case there will 
be no order as to costs of these appeals 
and the parties shall bear their own 
costs, 


HARI LAL AGRAWAL, J. :— 16. I en- 
firely agree with all that has fallen from 
my learned brother. But since a question 
of law has been raised in these cases on 
which no decision of this Court was 
cited at the Bar, I would like to add a 
few observations of my own, The ques- 
tion being as to whether an oral objec- 
tion under Section 9 (2) of the Act can 
be deemed to be valid im the eye of 
law. By the scheme of sub-section (2) of 
Section 9 of the Act it becomes abund- 
antly clear that a statement in writing 
is to be made by the persons interested 
only when required by the Collector in 
that behalf. Wherever the legislature has 
intended a written objection or applica- 
tion, it has specifically said so, for ex- 
ample, when an application is contem- 
plated for making a reference to the 
|Court, Section 18 of the Act speaks of 
“a written application”, Sub-section (2) 
of Secticn 9 of the Act simply “requires 
all persons interested in the land to ap- 
pear personally or by agent before......... 
to state the nature of their respective 
interests in the land and the amount and 
particulars of their claims to compensa- 
tion for such interests......... ” The above 
provision, therefore, contemplates a 
statement to be made by the persons 
interested and that apparently has to be 
made orally, as already said earlier, un- 


less of course the Collector wants 
them to make a statement in 
writing, In that case he may re- 


quire a written statement, otherwise 
the statement made orally by a 
person interested, would be deemed to 
fulfil the requirement of sub-section (2) 


of Section 9. I find full support for this 


view, from a Bench decision of the 
Kerala High Court in the case of Ekkara 
Parambil Moideen Koya Haji v. The 
Special Tahsildar for Land Acquisition, 
(AIR 1963 Ker 194) where it was laid 
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down by the learned Judges that there 
was no mandatory provision that the 
statement under Section 9 (2) of the Act 
must be in writing. This section simply 
gives a discretion to the Collector to re- 
quire such statement to be made in writ- 
ing. From the evidence on the record, as 
has been fully discussed by my learned 
brother, it is evident that objections as 
contemplated under sub-section (2) of 
Section 9 of the Act, were made by the 
awardees, Therefore, the question raised 
by the learned counsel for the State has 
got no substance and is rightly rejected, 

Appeal dismissed, 
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HARI LAL AGRAWAL AND 
CHAUDHARY SIA SARAN SINHA, JJ. 
State of Bihar, Appellant v. Rameshwar 
Prasad Baidya and another, Respon- 
dents. 
A. F, A. D, No. 602 of 1975, D/- 10-3- 
1980.* 


(A) Torts — Malicious prosecution — 
Requirements — Malice and absence of 


reasonable and probable cause must be 
established. (Words & Phrases — ‘Malice’ 
and ‘Reasonable and probable cause’), 
Malice and absence of reasonable and 
probable cause must unite in order to 
produce liability. Malice in common ac- 
ceptation means ill-will against a person, 
but in its legal sense it means a wrong- 
ful act, done intentionally without just 
cause or excuse. Malice signifies the 
presence of some improper and wrongful 
motive that is to say, an intent to use 
the legal process in question for some 
other than its legally appointed and ap- 
propriate purpose. Reasonable and prob- 
able cause means a genuine belief, based 
on reasonable grounds, that the proceed- 
ings are justified. The defendant in an 
action for malicious prosecution is not 
required to believe that the accused is 
guilty; it is enough if he believes there 
is reasonable and probable cause for a 
prosecution, He need only be satisfied 
that there is a proper case to lay before 
the Court. It may not always be possi- 
ble to have direct evidence of these two 
requirements of a suit for malicious pro- 
secution but the connected relevant cir- 
cumstances may sometimes furnish a 
clue to the same. (Para 8) 


*Against order of Moti Ram, Addl. Sub. 
Judge, 6th Court, Bhagalpur, D/- 19-6- 
1975, 
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“Where the cognizance of the criminal 
case was quashed by the Court holding 
that the complaint was filed to harass 
the plaintiff and to force him to pay a 
certain sum which the revenue authori- 
ties thought was payable by him and the 
facts and circumstances justified the said 
finding it could not be said that the de= 
fendant had acted with reasonable and 
probable cause. The defendant is there- 
fore liable for malicious prosecution, 


(Para 9) 
(B) Torts — Suit for malicious prose- 
cution — Conditions precedent — Crimi- 


nal case instituted against plaintiff 
quashed at cognizance stage by High 
Court — Prosecution staNds terminated 
in favour of plaintiff — Suit by him for 
damages for malicious prosecution — 
Maintainable, 


In order to succeed in an action for 
malicious prosecution, four conditions 
have to be fulfilled, namely, (1) that the 
proceedings must have been‘ instituted or 
continued by the defendant; (2) that he 
must have acted without reasonable and 
probable cause; (3) that he must have 
acted maliciously; and (4) that the pro- 
ceedings must have been unsuccessful —~ 
that is to say, must have terminated in 
favour of the plaintiff now suing. 

(Para 8) 

It is true that no action for a malicious 
prosecution will lie until or unless the 
prosecution has terminated in favour of 
the person complaining of it. But it is 
Mot necessary that such a termination 
should come only at the final stage of 
the case by the recording of an order of 
acquittal on merits. What is necessary is 
the actual termination of the criminal 
prosecution in any manner in favour of 
the plaintiff of the suit. Where the High 
Court orders quashing of the criminal 
case at the cognizance stage being frivo- 
lous in nature, it puts an end to the cri- 
minal prosecution launched against the 
plaintiff, and therefore the suit filed by 
him for damages for malicious prosecu- 
tion is maintainable. (Para 10) 


Chhatrapati Kumar Sinha, Govt, Plea- 
der No. 4 and Ram Krishna Prasad, Jr, 
Counsel to Govt. Pleader No. 4, for Ap~ 
pellant. 


CHAUDHARY SIA SARAN SINHA, J.: 
— This is an appeal by one of the defen- 
dants against the judgment of affirmance 
in a money suit instituted by respondent 
No, 1 against the appellant and respon- 
dent No, 2 claiming damages for his ma- 
licious prosecution, 
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2. In view of the limited contentions 
raised on behalf of the appellant, none 
having appeared before this Court on be- 
half of either of the two respondents, 
the relevant facts are these: Rameshwar 
Prasad Baidya, plaintiff-respondent 
No, 1, was the Mukhiya of a Gram Pan- 
chayat under Amarpur police station of 
the district of Bhagalpur, He entered 
into a written agreement with the State 
of Bihar (the present appellant) through 
the Sub-Divisional Officer, Banka, for 
repair of two Bandhs connected with 
Relief Scheme No. 3 of 1957-58, estimat- 
ed cost whereof was Rs, 1,735/-, The sti- 
pulated time for completion of the work 
was 30th June, 1957, Final measurement 
in connection with this work was taken 
on 21-8-1957 by the then Block Develop- 
ment Officer, Amarpur, Shri Arun Pra- 
sad, and it was, undisputedly, found that 
the total earth work done by the Mukhia 
was worth Rs. 2547/12/-, After adjusting 
the amount of Rs. 1650/~ advanced to the 
Mukhiya towards this claim and the ex 
cess amount of Rs, 151/14/- lying in ex- 
cess with him in connection with another 
Scheme No, 11 of 1957-58, the Block 
Development Officer, Shri Arun Prasad, 
recommended to the Sub-Divisional Offi- 
cer, Amarpur, for payment of the 
amount of Rs, 745/14/- to the plaintiff, 
On 20th October, 1957, the Sub-Divi- 
sional Officer, Banka, after observing 
that Scheme No. 3 of 1957-58 had been 
sanctioned by the District Magistrate at 
the estimated cost of Rs. 1,735/- only and 
no petition was filed by the Mukhiya for 
any revised estimate before undertaking 
the extra work, disallowed the claim of 
the headman i.e. the Mukhiya for extra 
work and accepted his claim only to the 
extent of Rs, 1,735/-, the original esti- 
mate, agreed upon, Rs, 1,650/- having 
been already advanced to the Mukhiya, 
the surplus amount of Rs. 85/- payable 
to him in respect of Scheme No. 3 of 
1957-58 was ordered to be adjusted to- 
wards the excess amount of Rs. 151/14/- 
made to this Mukhiya and the balance 
of Rs. 66.87 was ordered to be realised 
from him, He also called for an explana- 
tion from the Block Development Officer, 
Amarpur, for his recommending payment 
in excess of the estimated amount ap- 
proved by the District Magistrate, Notice 
was accordingly issued to the Mukhiya 
to deposit the extra amount lying with 
him and, on his failure to do so, a certi- 
ficate case was instituted against him 
shortly thereafter. The amount, however, 


remained unrealised and, respondent 
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No, 2 1 C. Pandey, who joined as suc- 
cessor of Shri Arun Prasad, by his order 
dated 31-1-1961 asked the Mukhiya 
through notice to deposit the amount for 
which the certificate was issued. The 
plaintiff alleged that even before receipt 
of the service of notice for this deposit, 
Shri I, C, Pandey, who bore ill-will and 
prudge against the plaintiff, passed an 
order on 17-3-1961 which ran as follows: 
"In order to avoid delay file complaint 
under Section 406/420 I. P. C.” The com- 
plaint alleged an offence under Sec. 406/ 
420 I. P. C, It stated, inter alia, that 
the Mukhiya undertook the construction 
of the work in question assuring com- 
pletion thereof by 30-6-1957 and also ob- 
tained an advance of Rs. 1,650/- on 23-5- 
1957. But having obtained the aforesaid 
advance by giving the assurance he did 
not complete the scheme in spite of re- 
peated Takids with the result that he 
committed breach of trust in respect of 
public fund and put Government to 
wrongful loss and obtained wrongful 
gain for himself deliberately by obtain- 
ing the advance dishonestly in deceitful 
manner on wrong assurance to complete 
the scheme and thereby committed of- 
fence under Section 406/420 I. P. C, for 
which he should stand his trial in the 
Court. The Sub-Divisional Magistrate, 
Banka, by his order dated 15th March, 
1962, took cognizance against the Mu- 
khiya under Section 406/420 I. P. C. and 
transferred the case to the Munsif 
Magistrate for disposal. 


3. The Mukhiya moved the High 
Court for quashing the cognizance taken 
against him in Criminal Revision No, 2 
of 1964 which was disposed of by a 
learned single Judge of this Court by his 
order dated 7th May, 1964. The learned 
single Judge observed that the complaint 
filed against the Mukhiya was frivolous 
in nature. Without expressing any view 
on the question whether the revenue 
authorities were justified in refusing to 
pay the amount to him by the petitioner, 
his Lordship held that the complaint was 
filed against the petitioner to harass him 
and to force him to pay a certain sum 
which the revenue authorities thought 
was payable by the petitioner, With 
these observations, the criminal revision 
was allowed and the cognizance was 
quashed, The Mukhiya then instituted 
the instant suit against the present ap- 
pellant, the State of Bihar, as also Shri 
I. C. Pandey (respondent No. 2) for dam~ 
ages for malicious prosecution. Though 
the Mukhiya claimed much higher 
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amount towards damages in the plaint, 
he restricted his claim to the amount of 
Rs. 1,000/- only and paid court-fee there- 
on, 
4, The two defendants contested the 
suit by filing separate written statement 
On a consideration of the evidence, both 
oral and documentary, the trial court 
found that the plaintiff had succeeded in 
proving that defendant No. 2 (I, C. Pan- 
dey) had maliciously filed the criminal 
case against the plaintiff without reason- 
able and probable cause for this prose- 
cution and, on a further finding that the 
plaintiff was a respectable man and had 
suffered loss and damage on account of 
the launching of the criminal case, he 
held him entitled to a decree for Ru- 
pees 1,000/- and consequently the suit 
was decreed on contest against the de- 
fendants and the defendants were direct- 
ed to pay the decretal dues within two 
months, 

5. Both the defendants jointly carried 
the matter in appeal, The lower appel- 
late court held that I. C, Pandey (defen- 
dant No. 2) filed the prosecution against 
the Mukhiya actuated by indirect or im- 
proper motives without any reasonable 
and probable cause just to harass him. 
He, therefore, dismissed the appeal on 
contest with costs and confirmed the 
judgment and decree of the court below. 


6. Now defendant No, 1, namely, the 
State of Bihar, alone has come up in this 
second - appeal impleading defendant 
No, 2 as respondent No, 2 and, by an 
order of a learned single Judge, this case 
has been ordered to be placed before a 
Division Bench, 


T. Faced with the finding of fact re- 
corded by the lower appellate court, the 
contention of the learned counsel for the 
State was that the finding about the 
launching of the criminal case on being 
actuated by indirect or improper motive 
without any reasonable and probable 
cause was based on no evidence and as 
such this finding should be set aside. It 
was next contended that since the crimi- 
nal case instituted was quashed at the 
cognizance stage, it was not decided on 
merits and as such the order of quash- 
ing of the criminal case cannot form the 
basis of a suit for damages. Two other 
contentions raised were that the State 
was not liable for the mala fide action, 
if any, of defendant No. 2 and that the 
name of defendant No. 2 having once 
been expunged and subsequently having 
been restored without any notice to him, 
the decree passed against him was illegal, 
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8. Coming to the first. contention 
in order to succeed in an action for mali- 
cious prosecution, four conditions have 
to be fulfilled, namely, (1) that the pro- 
ceedings must have been instituted or 
continued by the defendant: (2) that 
he must have acted without reasonable 
and probable cause; (3) that he must 
have acted maliciously; and (4) that the 
proceedings must have been unsuccessful 
that is to say, must have terminated in 
favour of the plaintiff now suing. 


Malice and absence of reasonable and 
probable cause must unite in order to 
produce liability. Malice in common ac- 
ceptation means ill-will against a per- 
son, but in its legal sense it means a 
wrongful act, done intentionally, with- 
yout just cause or excuse, Malice signifies 
the presence of some improper and 
wrongful motive-that is to say, an intent 
to use the legal process in quesiion for 
some other than its legally appointed 
and appropriate purpose. Reasonable 
and probable cause means a genuine 
belief, based on reasonable grounds, that 
the proceedings are justified. The -defen-~ 
dant in an action for malicious prosecu- 
tion is not reauired to believe that the 
accused is guilty; it is enough if he be- 
lieves there is reasonable and probable 
cause for a prosecution. He need only 
be satisfied that there is a proper case 
to lay before the court. It may not al- 
ways be possible to have direct evidence 
of these two requirements of a suit for 
‘malicious prosecution but the connected 
relevant circumstances may sometimes 
‘furnish a clue to the same. I have gone 
through the judgments of the two courts 
below and it cannot be said that the find- 
ings recorded by them, which have been 
referred to above, are based on no evi- 
dence. Rather, the facts and circum- 
stances of this case fully justify the 
said finding, 


9. The agreement for Relief Scheme 
No. 3 of 1957-58 stipulated the comple- 
tion of the scheme by the 30th of June, 
1957. By that time the plaintiff not only 
performed the agreed amount of work 
but even extra work, final measurement 
whereof was taken on 21-8-1957 and the 
Block Development Officer recommend- 
ed for payment of extra amount to the 
plaintiff though it was turned down by 
the S, D. O. Though it is not necessary 
to decide in this case whether the revenue 
authorities were justified in refusing to 
pay the plaintiff the amount for extra 
work done by the plaintiff and even as- 
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suming that the certificate case launched 
against the plaintiff for the sum of 
Rs, 66.87 in connection with the extra 
payment made to the mukhiya in respect 
of Scheme No. 11 of 1957-58 was justi-~ 
fied, it can by no stretch of imagination 
be said that the statement made by de- 
fendant No. 2 in the complaint petition 
about the Mukhiya failing to complete 
the scheme by 30-6-1957 was correct. By 
_ the stipulated date the plaintiff had done 
more work than what was estimated, 
Had the Scheme been not completed, as 
agreed upon, the subdivisional Magis- 
trate would not have accepted the esti- 
mated cost of Rs, 1735/~ which he, un- 
disputedly, did. There was, therefore, 
absolutely no basis for defendant No. 2 
to make any such statement in the peti- 
tion of complaint. In such a situation 
no reasonable and prudent man would 
have ever come to the conclusion that 
any imputation regarding breach of trust 
or deceit can be levelled against the 
plaintiff as was stated in the petition of 
complaint. It appears that earlier also a 
criminal case had been filed against tha 
plaintiff which was quashed. The in- 
stant criminal case was filed by defen- 
dant No. 2 long after the order dated 
20th October, 1957 passed by the Sub- 
divisional Officer and after issue of notice 
to him to deposit the extra amount and 
the starting of the certificate proceeding. 
The action of defendant No. 2 in launch- 
ing the prosecution without even caring 
to go through the records of the certi- 
ficate case cannot but show, inter alia, 
his gross carelessness not expected of a 
reasonable and prudent man, The motive 
against the filing of this prosecution is 
also discernible in the order passed by 
defendant No. 2, namely, to avoid delay 
presumably meaning to avoid delay in 
realisation of the amount in question. 
Entitlement of a person to realise cer- 
tain amount from another may justify 
a civil action against him but it cannot 
justify the launching of a criminal pro- 
secution with frivolous allegation, point- 
ed out above, as in the instant case. Thus 
apart from the observations of this Court 
in Criminal Revision No. 2 of 1964 about 
the prosecution being frivolous institut- 
ed to harass the plaintiff the facts and 
circumstance of this case also justify 
such a finding. Thus the contention that 
the finding is based on no material is 
without substance and it must fail. 


10. The second contention is also with- 
out merit. A complaint was filed against 
the plaintiff on 15th March, 1962. The 
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Subdivisional Magistrate took cognizance 
thereon and the case was transferred to 
the file of a Magistrate where the plain- 
tiff was granted bail. The plaintiff then 
moved the High Court and the High 
Court quashed the cognizance in the 
year 19@4, thereby bringing to an end 
the criminal prosecution launched 
against the plaintiff. It is true that no 
action for a malicious prosecution will 
lie until or unless the prosecution has 
terminated in favour of the person com- 
plaining of it. But it is not necessary 
that such a termination should come only 
at the final stage of the case by the re- 
cording of an order of acquittal on 
merits. What is necessary is the actual 
termination of the criminal prosecution 
in any manner in favour of the plain- 
tiff of the suit, Thus this contention has 
also no merit and it must fail. 

11. The last two contentions do not 
also merit any consideration. The ques- 
tion about the State of Bihar being not 
liable for the mala fide action of defen- 
dant No. 2, which may involve deter- 
mination of facts, is a new plea taken 
for the first time in second appeal and 
it cannot be entertained. Defendant 
No. 2, contested the suit after restora- 
tion of his name. He did not raise any 
grievance against the restoration of his 
name. A plea to this effect was taken 
before the lower appellate court but the 
same does not appear to have been pres- 
sed. In this Court defendant No. 2 has 
not appeared to raise any such grievance, 
In such circumstances, such a plea at 
the instance of the State of Bihar can- 
not be allowed to be agitated at the 
stage of second appeal, These two con- 
tentions, therefore, also fail. 

12. The result is that there is no merit 
in this second appeal which fails and is 
dismissed. In the facts and circum- 
stances of this case, however, there will 
be no order as to costs of the second 
appeal. The judgment and decree of 
of the two courts below are hereby con~ 
firmed. 

HARI LAL AGRAWAL, J.:~ I agree, 

Appeal dismissed, 
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Anil Kumar and others, Petitioners v, 
The State of Bihar and others, Respon- 
dents. 
Civil Writ Jur. Case No, 1983 of 1977, 
D/- 30-10-1979. 
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Constitution of India, Articles 226 and 
227 — Bihar Municipal Election and 
Election Petitions Rules, 1953, Rr. 7, 74 
and 87 (1) (c) — Election dispute — Al- 
ternative and efficacious remedy provid- 
ed in R, 74 for deciding election dispute 
not availed — Jurisdiction under Arti- 
cles 226 and 227 cannot be exercised. 
AIR 1958 Pat 149 and AIR 1971 Pat 65 
held overruled by AIR 1975 SC 2140 and 
AIR 1977 SC 1793. 


It is settled law that where a law lays 
down that an election should be chal- 
lenged in a particular manner, such chal- 
jenge should be made according to the 
procedure laid down under the statute. 

(Para 12) 

Bihar Municipal Election and Election 
Petitions Rules lay down a complete 
machinery for filing an election petition 
where the election is being challenged, 
It is clear that any candidate or voter 
can challenge the election of any Muni- 
cipal Commissioner, or Chairman or Vice- 
Chairman or President under R, 74 read 
with Rr, 75 and 76. R. 74 is wide enough 
to include an election dispute where the 
entire election of the Municipality has 
been challenged. In the present case, the 
petitioners (candidates for Municipal 
Commissioner from certain wards) are 
challenging election for non-compliance 
of R. 7 (1) invoking jurisdiction of High 
Court under Articles 226 and 227 of the 
Constitution, Non-compliance of any rule, 
in the instant case Rule 7 (1), can be 
challenged under Rule 87 (1) (c) before 
Election Commissioner in an election 
petition and Election Commissioner has 
been vested with power to give a finding 
in this respect by virtue of Rule 87 (1) 
(c). Rule 7 (1) is only directory in nature, 

(Paras 6, 8, 9, 12) 

The entire election of the Municipal 
Commissioners cannot be challenged 
before the High Court in a writ petition 
while exercising jurisdiction under Arti- 
cles 226 and 227 of the Constitution in 
view of Rule 74 of the Election Rules, 
Which is an effective remedy provided 
for challenging any election of the Muni- 
cipality, In other words, even if the elec- 
tion is illegal or without jurisdiction, 
such challenge can only be made by fil- 
ing an election petition but not by way 
of filing petition under Articles 226 and 
227 of the Constitution, The extra- 
ordinary jurisdiction of High Court can- 
not be exercised in an election case, as 
an alternative and efficacious remedy has 
been provided under the Rules for de- 
ciding a dispute in connection with elec- 
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tion, AIR 1975 SC 2140, AIR 1977 SC 
1703, C. W, J. C. No. 2333 of 1977, D/- 
13-8-1979 (Pat), Rel, on; AIR 1958 Pat 
149 and AIR 1971 Pat 65 (Portion of find- 
ing in Para. 28) held overruled by AIR 
1975 SC 2140 and AIR 1977 SC 1703. 
(Paras 13, 14, 15) 
Cases Referred; Chronological Paras 
(1979) CWJC No. 2333 of 1977, D/- 13-8- 
1979 (Pat), Sanjeev Kumar v, State of 
Bihar q 


AIR 1977 SC 1703 4, 8, 14 
AIR 1975 SC 2140 4, 8, 10, 11, 13, 14 
1975 All LJ 419 (FB) 10, 11, 14 


AIR 1971 Pat 65 : 1970 BLJR 692 (FB) 


7, 8, 14, 15 

AIR 1969 SC 556 : 1969 BLJR 690: 1969 
All LJ 596 15 
AIR 1967 SC 1401 15 
AIR 1958 SC 86 15 
AIR 1958 Pat 149 7, 8, 11, 14 
AIR 1952 SC 64 12 


Prabha Shankar Mishra and Shiv Kirti 
Singh, for Petitioners; Radha Raman, 
Advocate General, Dayanand Singh, 
Standing Counsel and Hemendra Prasad 
Singh, Jr. Counsel to Standing Counsel 
No, 4, for the State; Balbhadra Prasad 
Singh and Brij Kishore Singh Chauhan, 
for Respondents Nos. 2 to 17, 


ORDER :— In an application under 
Articles 226 and 227 of the Constitu- 
tion of India, these petitioners have 
prayed for quashing the election of the 
Municipal Commissioners of the Siwan 
Municipality which was held on ist Oct, 
1977 and the result of the election was 
published on 3rd Oct., 1977, 

2. The case of petitioner No, 1 was 
that he was eligible for being candidate 
for the Municipal Commissioner (see 
Para No. 10 of the writ petition), It is 
also stated that petitioner No. 2 was a 
candidate from ward No. 9, and peti- 
tioner No. 3 was a candidate from ward 
No. 4 (see Paras 12 and 13 of the writ 
petition). In this writ petition, 
the petitioners have challenged the 
validity of the entire election of the 
Municipal Commissioners of the Siwan 
Municipality which was held on Ist Octo- 
ber, 1977, 

3. The short point for consideration’ 
iS : ie 

Whether in a case where the entire 
election of a certain Municipality is be- 
ing challenged, such a dispute can be 
decided by the Election Commissioner or 
not? 

4. In our opinion, the answer must be 
given in the affirmative. The points rais- 
ed in this case are covered by two 
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Supreme Court decisions in Nanhoo Mal 
v, Hira Mal (AIR 1975 SC 2140) and in 
K, K. Shrivastava v. Bhupendra Kumar 
Jain (AIR 1977 SC 1703). In the latter 
case, the Supreme Court has held that 
“there is no foundation whatever for 
thinking that where the challenge is to 
an ‘entire election’ then the writ juris- 
diction springs into action.” The con- 
tention of the learned Counsel of the 
petitioners is that where the entire elec- 
tion of a certain Municipality is challeng- 
ed, then the forum for agitating such a 
matter lies before the High Court under 
Articles 226 and 227 of the Constitution 
and not before the Election Commissioner 
under Rule 74 of the Bihar Municipal 
Election and Election Petitions Rules, 
1953 (hereinafter referred to as ‘the 
Rules’), 


5. It is relevant at this stage to quote 
Rule 74 of the Rules which runs as fol- 
lows! 


“74, Election petitions:— No election 
to the office of the Municipal Commis- 
sioner, Chairman, Vice-Chairman or Pre- 
sident under these rules shall be called 
in question except by an election peti- 
tion presented in accordance with this 
Part”, 


On perusal of Rule 74 of the Rules, it is 
clear that if anyone desires to challenge 
the election to the office of the Munici- 
pal Commissioner, Chairman, Vice-Chair- 
man or President, then such a challenge 
can be made only by filing an election 
petition before the Election Commis- 
sioner, In the present case, these peti- 
tioners are challenging the entire elec- 
tion of the Siwan Municipality on the 
ground of non-compliance with R. 7 (1) 
of the Rules. These petitioners have also 
challenged the validity of the election 
on the ground of not following Rule 4 
of the Rules. While arguing, learned 
Counsel for the petitioners did not press 
the case of the petitioners on the ground 
of non-compliance with Rule 4 of the 
Rules for the reason that the facts stated 
in paragraph No. 19 of the petition have 
been controverted by respondents 1 and 
2 in their counter-affidavit in para- 
graph No, 14. In view of the fact that 
this is a disputed question of fact, he 
did not press the invalidity of the elec- 
tion of the Municipal Commissioner of 
Siwan Municipality on the ground of 
non-compliance with Rule 4 of the 
Rules, -Then remains Rule 7 of tha 
Rules which runs as follows: | 
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. "7, -Notification for election for Com- 
missioners, (1). Fer the purpose of consti- 
tuting the Municipality or re-constituting 


it on the expiration of the term of office 


of the Commissioners or under S. 386, the 
District Magistrate shall, by a notifica- 
tion published in the Official Gazette and 
in the manner laid down in Section 356, 
call upon all the wards of the Munici- 
pality to select Commissioners in accord- 
ance with the provisions of the Act and 
these rules before such date as may be 
specified in the notification : 


Provided that in the case of a general 
election held on the eve of the expira- 
tion of the term of the Commissioners, 
a notification under this rule shall not 
be issued more than four months prior 
to the date on which the term of the 
Commissioners is due to expire under 
the provisions. of the Act, 


(2) The District Magistrate may by a 
like notification, alter the date fixed 
under sub-rule (1) for reasons to be re- 
corded in the notification. 


(3) The alteration of the date under 
sub-rule {2) shall not affect any action 
taken under the Act and these rules 
before the date of issue of the notifica- 
tion under the said sub-rule except 
when the State Government for reasons 
to be recorded in writing otherwise 
directs.” 


6. The grievance of the learned Coun- 
sel of the petitioners is that the District 
Magistrate did not notify in the official 
gazette ta the effect that the voters of 
all the wards of the Municipality were 
called upon to elect Commissioners 
before ‘a certain date as specified in the 
Notification in accordance with the pro- 
visions of the Bihar and Orissa Muni- 


cipal Act, 1922 (hereinafter referred to 


as ‘the Act’) and the Rules, In other 
words, learned Counsel for the peti- 
tioners contends that in the absence of 
such a notification, the District Magis- 
trate had no authority to hold Siwan 
Municipal election. In the present case, 
it is conceded by the learned Advocate 
General that there was no publication of 
any notification in the official gazette as 
laid down in Rule 7 (1) of the Rules. 
The case of the State is that the voters 
were informed by beat of drum about 
the election of the Municipal Commis- 
sioners. Respondents 3 to 18 have sup- 
ported the case of the State and in their 
counter-affidavit they have stated that 
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‘the voters had notice about the election 


of the Siwan Municipality which was 
1977. In. our 
opinion, Rule 7 (1) of the Rules is oniy 


directory in nature. 


7. In this connection, learned Coun- 
sel for the petitioners relies on a Divi- 
sion Bench decision of this Court in Par- 
meshwar Mahaseth v. State of Bihar 
(AIR 1958 Pat 149). In that case, the 
Division Bench has held that the High 
Court can exercise its writ jurisdiction 
where the entire election of a Munici- . 
pality has been challenged. This case 
was considered by a Full Bench decision 
of. this Court in Dilip Kumar Singh v. 
State of Bihar (1970 BLJR 692): (AIR 
1971 Pat 65). The question for -decision 
before the Full Bench was as to whe- 
ther a party can invoke the writ jurisdic- 
tion when an effective remedy is provid- 
ed under Rule 70 of the Bihar Panchayat 
Election Rules. It is relevant to quote 
Rule 70 of the Bihar Panchayat Election ' 
Rules which runs as follows: 

“No election held under these rules 
shall be called in question in any other 
manner on any ground whatsoever other 
than by a petition before the Election 
Tribunal appointed under these rules: 


Provided that any candidate or: voter 
aggrieved by the judgment of the Elec- 
tion Tribunal may within thirty days of 
the said judgment appeal to the District 
Judge who shall deliver his judgment 
within six months”, 

On a perusal of Rule 70 of the Bihar 
Panchayat Election Rules and Rule 74 
of the Bihar Municipal Election and Elec- 
tion Petitions Rules, it is clear that both 
the provisions are identical. While con- 
sidering Rule 70 of the Bihar Panchayat 
lection Rules, the Full Bench in Para 


No, 28 of the report has distinguished | 


the decision in Parmeshwar Mahaseth’s 
case (AIR 1958 Pat 149) and has held 
that Rule 70 of the Bihar Panchayat 
Election Rules does not refer to election 
to a particular office as is the case with 
Rule 62 of the Bihar Municipal Elections 
and Election Petitions Rules (at present 
Rule 74 of the Bihar Municipal Election 
and Election Petitions Rules). 

Their Lordships have held in the Full 
Bench that if anyone challenges the 
validity of the election under the Bihar 
Panchayat Raj Act, 1947 and the Rules 
framed thereunder, the only forum to 
challenge such an election is the Elec- 
tion Tribunal constituted under the 
rules. In our opinion, the identical pro- 
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vision is in Rule 74 of the Rules, If an 
election under the Bihar Panchayat Raj 
Act cannot be challenged by invoking 
the extraordinary jurisdiction of the 
High Court except by way of an election 
petition before the Election Tribunal, 
we find no reason as to why such a pro- 
cedure cannot be adopted while challeng- 
ing an election under the provisions of 
the Bihar and Orissa Municipal Act, 1922 
and the rules made thereunder, Our 
attention has also been drawn to a Divi- 
sion Bench decision of this Court in 
Sanjeev Kumar v. State of Bihar (Civil 
Writ Jurisdiction Case No. 2333 of 1977) 
decided on 13th August, 1979. In that 
case also, the entire election of Munici- 
pal Commissioners of Forbesganj Muni- 
cipality was challenged. Their Lord- 
ships did not interfere with the validity 
of the election in view of Rule 74 of the 
Rules, In these circumstances, we are 
unable to interfere with the entire elec- 
tion of the Municipal Commissioners of 
Siwan Municipality, 


8. We are, however, unable to follow 
the decision in Parmeshwar Mahaseth’s 
case (AIR. 1958 Pat 149) (supra) as also 
a portion of the finding (mentioned in 
the above paragraph) arrived at by the 
Full Bench in para No. 28 in Dilip Kumar 
Singh v. State of Bihar (1970 BLJR 
692) :(AIR 1971 Pat 65) where Shambhu 
Prasad Singh, J. has affirmed the cor- 
rectness of the decision in Parmeshwar 
Mahaseth’s case (supra), in view of the 
two decisions of the Supreme Court in 
Nanhoo Mal v. Hira Mal (AIR 1975 SC 
2140) and K. K., Shrivastava v. Bhupen- 
dra Kumar Jain (AIR 1977 SC 1703). In 
the Supreme Court case in K. K. Shri- 
vastava (supra), the Madhya Pradesh 
High Court has held that a writ peti- 
tion is maintainable where the entire 
election of the Bar Council has been 
challenged. The Supreme Court set 
aside the decision of the Madhya 
Pradesh High Court and has held that 
merely because an entire election has 
been challenged, that does not give 
the High Court the discretion to exercise 
the writ jurisdiction. Their Lordships of 
the Supreme Court relied on Rule 31 (4) 
of the Election Rules framed by the Bar 
Council of Madhya Pradesh which pro- 
vides as follows: 

“All disputes arising under the above 
sub-rule shall be decided by a Tribunal 
to be known as an Election Tribunal...” 
Relying on this rule, their Lordships have 
held that the forum to raise such an 
election dispute can only be the Election 
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Tribunal in a case where the validity of 
the entire election of the Bar Council 
has been challenged, Relying on this 
decision, we hold that Rule 74 of the 
Rules is wide enough to include an elec- 
tion dispute where the entire election 
of the Municipality has been challenged. 
In a case like this, where the entire 
election of a Municipality has been chal- 
lenged, the High Court has no jurisdic- 
tion to entertain such a petition while 
exercising powers under Articles 226 and 
227 of the Constitution for the simple 
reason that such a dispute can only be 
effectively decided by the Election Com- 
missioner under Rule 74 and not other- 
wise. Even in a case where the validity 
of Rule 7 has been challenged such a 
dispute can be decided by the Election 
Commissioner. 

9. In this connection, Rule 87 (1) of 
the Rules is relevant which runs as fol- 
lows :— 

"87. Findings of the Election Com- 
missioner for Municipal Elections. — 
(1) Subject to the provisions of this 
rule, if in the opinion of the Election 
Commissioner for Municipal Elections — 

(a) the election of a returned candi- 
date has been procured or induced, or 
the result of the election has been mate- 
rially affected, by any corrupt or illegal 
practice; or 

(b) any corrupt or illegal practice spe- 
cified in Part I of the First Schedule has 
been committed in the interests of a re- 
turned candidate; or 


(c) the result of the election has been 
materially affected by the improper ac- 
ceptance or rejection of any nomination 
or by reason of the fact that any person 
nominated was not qualified or was dis- 
qualified for election, or by the improper 
rejection or refusal of a vote or by the 
rejection of any vote which is invalid, 
or by any non-compliance with the pro- 
visions of the Act, or of the rules, fram- 
ed under the Act in respect of the elec- 
tion, or by any mistake in the use of 
any prescribed form: or 

(d) the election has not been a. free 
election by reason of the large number 
of cases in which bribery or undue in- 
fluence has been committed; the elec- 
tion of the returned candidate shall be 
void. 

xx 3% 

Rule 87 (1) G provides that the peti- 
tioner can challenge the election for 
non-compliance with any provisions of 
the Act or of the rules framed under the 
Act in respect of an election. ïn the 
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present case, these petitioners are chal- 
lenging the election for non-compliance 
with R. 7 (1) of the Rules. In our opin- 
ion, such non-compliance of any rule 
can be challenged under Rule 87 (1) (c) 
of the Rules before the Election Com- 
missioner in an election petition and the 
Election Commissioner has been vested 
with the power to give a finding in this 
connection by virtue of Rule 87 (1) (c) 
of the Rules. 


10. The facts of the Supreme Court 
case in NWanhoo Mal v. Hira Mal (AIR 
1975 SC 2140) are identical with the facts 
of the present case. The Supreme Court 
case arose out of a decision of the Full 
Bench of the Allahabad High Court in 
Hira Mal v. District Magistrate, Etah 
(1975 All LJ 419) (FB). In the Allahabad 
case, petitioner Hira Mal challenged the 
validity of the election of the President 
of a Municipal Board. In this connection, 
the High Court and the Supreme Court 
considered Rule 6 of the U. P. Munici- 
palities (Conduct of Election of Presi- 
dents and Election Petitions) Order, 1964 
(hereafter referred to as ‘the Order’) 
which rule is as follows 


*§. Appointment of date for nomina- 


tion, ete.— (1) As soon as may 
be after the election of mem- 
bers of a board is completed 


at a general election within the meaning 
of S. 43 of the Act or a casual vacancy 
occurs in the office of President of 
a board, the District Magistrate shall, by 
notification in the official Gazette, ap- 
point for the election to the office of 
President of the Board; 


‘ (a) the date for making nomination 
which shell be a date at least four days 
after the date of notification; and 

(b) the date for scrutiny of nomination 
which shall be the date next following 
the date fixed under clause (a); and 

(c) the last date for withdrawal of 
candidatures which shall be the third 
day after the date fixed for scrutiny of 
nomination: and 

(d) the date on which and the hours 
during which a poll shall, if necessary, 
be taken: 

Provided that the date for taking the 
poll shall be a date not more than five 
days after the last date fixed under 
clause (c). 

(2) On the issue of notification under 
sub-para (1), the Returning Officer shall 
give public notice of the election in 
Hindi in Form I by affixing a copy of 
the notice at his ‘office and another copy 
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at the office of the Board and in such 
other manner, if any, as he may think 
fit and shall also cause to be despatched 
by post under certificate of posting a 
copy of the notice to the last known ad- 
dress of each member.” 


11. The validity of the election of the 
President was challenged before the Full - 
Bench of the Allahabad High Court for 
non-compliance with R, 6 of the Order. 
Rule 6 of the Order provides that if 
there is a vacancy or a casual vacancy 
to the office of the President of the 
Board, the District Magistrate shall ap- 
point certain dates as mentioned in R. 6 
by publishing a notification in the offi- 
cial Gazette for election to the office of 
the President of the Board. In that case, 
such a notification was not published in 
the official Gazette, Therefore, relying on 
sub-rule (1) of Rule 6 of the Order, their 
Lordships of the Allahabad High Court 
held that in view of the fact that there 
was ho publication in the official gazette 
as required by sub-rule (1) of Rule 6 of 
the Order, such election was null and 
void, In other words, their Lordships of 
the Full Bench of the Allahabad High 
Court held that Rule 6 of the Order was 
a mandatory provision and its non-com- 
pliance struck at the root of the juris- . 
diction to hold the election of the Muni- 
cipality. A similar view was taken by 
the Division Bench of the Patna High 
Court in Parmeshwar Mahaseth’s case 
(AIR 1958 Pat 149). Their Lordships of 
the Patna High Court held that Rule 7 
(1) of the Rules was a mandatory provi- 
sion which vested the jurisdiction in the 
District Magistrate to hold the election. 
In other words, in the absence of compli- 
ance with Rule 7 (1) of the Rules, no 
election could have been held. It is, 
therefore, clear that the Allahabad views 
as well as the Patna views were identi- 
cal. The view of the Allahabad High 
Court was repelled by the Supreme 
Court in Nanhoo Mal’s case (AIR 19795 
SC 2140). Respondents Nanhoo Mal and 
others in the case before the Allahabad . 
High Court went up in appeal to the 
Supreme Court against the Full Bench 
decision of the said Court in Hira Mal 
v. District Magistrate, Etah (1975 All LJ 
419). Their Lordships of the Supreme 
Court set aside the order of the Full 
Bench of the Allahabad High Court and 
held that such an election to the office 
ef the President could’ be challenged 
only by filing an election petition under 
Section 43-B (1) of the U. P. Municipa- 
lities Act. It is relevant to quote Sec- 
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tion 43-B of the aforesaid Act which. 


runs as follows :— 

“43-B, Judicial Officer to decide the 
question of validity of election to the 
office of President— (1) No election 
of the President shall be called 
in question except by an elec- 
tion petition presented in accordance 
with the provisions of this Act. 

(2) An election petition may be pre- 
sented by any member entitled to vote 
at the election or by a candidate who 
has been defeated at the election on one 
or more of the following grounds, that is 
to say — 

(a) that the returned candidate has 
committed any corrupt practice within 
the meaning of Section 28; 

(b) that the nomination of any candi- 
date has been wrongly rejected, or the 
nomination of the successful candidate 
or any other candidate who has not 
withdrawn his candidature has been 
wrongly included; 

(c) that the result of the election has 
been materially affected by — 

(i) the improper rejection or refusal 
of a vote, or 

(ii) any non-compliance with the pro- 
visions of this Act or of any rules or 
. orders made under this Act. 

(3) An election petition shall be pre- 
sented to the District Judge, or in a dis- 
trict where there is no headquarters of 
the District Judge, to the Civil Judge, 
within whose jurisdiction the Municipa- 
lity to which the electon petition relates 
is situate; 

xx KX XX xx” 

12. Rule 87 of the Rules is identical 
with Section 43-B of the U. P. Munici- 
palities Act. In this case, their Lordships 
relied on a decision of the Supreme 
Court in N, P. Ponnuswami v. Returning 
Officer, Namakkal Constituency (AIR 
1952 SC 64), In N. P. Ponnuswami’s case 
their Lordships of the Supreme Court 
have held that the law of elections in 
India does not contemplate that there 
should be two attacks on matters con- 
nected with election proceedings, In our 
opinion, Rule 74 of the Rules is quite 
clear on this point, If anyone wants to 
challenge any election of a Municipality, 
such a challenge can only be made by 
filing an election petition before the 
Election Commissioner under Rule 74 of 
the Rules and not otherwise. Rule 74 of 
the Rules applies to a case where the 
entire election is challenged on the basis 
of non-compliance with any rule of the 
Rules. Merely because the entire election 
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has been challenged, a party cannot m- 
voke the writ jurisdiction of the High 
Court. It is also a settled law that where 
a law lays down that an election should 
be challenged in a particular manner, 
such challenge should be made according 
to the procedure laid down under the 
statute. Rule 75 lays down that an elec- 
tion petition can be filed by a candidate 
or an elector challenging the validity of 
an election. Rule 75 (2) provides that an 
election petition against a returned candi- 
date shall be presented to the Election! 
Commissioner within fourteen days from, 
the date of the publication in the Official] 
Gazette, It is, therefore, clear that any 
candidate or voter can challenge the 
election of any Municipal Commissioner 
or Chairman or Vice-Chairman or Pre- 
sident under R. 75 read with Rules 75 
and 76 of the Rules. Rule 76 provides 
that the petitioner may also pray for a 
further relief to the effect he himself or 
any other candidate be declared as elect-! 
ed in the event of success. Thus, in our 
opinion, the rules lay down a complete 
machinery for filing an election petition 
where the election of a Municipal Com- 
missioner or Chairman, Vice-Chairman 
or President of the Municipality is þe- 
ing challenged. 

13. In this connection, the Supreme 
Court held in Nanhoo Mal’s case (AIR 
1975 SC 2140) that the election to the 
office of the President of the Municipal 
Board could be challenged only accord- 
ing to the procedure prescribed by that 
Act and in no other way. We follow the 
Gecision of the Supreme Court and hold 
that the election of the entire Municipal 
Commissioners, cannot be challenged be- 
fore the High Court in a writ petition 
while exercising the jurisdiction under 
Articles 226 and 227 of the Constitution 
in view of Rule 74 of the Rules which, 
in our Opinion, is an effective remedy 
provided for challenging any election of 
the Municipality. In other words, even 
if the Municipal election is illegal or 
without jurisdiction, such challenge can 
only be made by filing an election peti- 
tion, but not by way of filing a petition 
under Articles 226 & 227 of the Consti- 
tution. 


14. The decision in Parmeshwar Maha- 
seth’s case (AIR 1958 Pat 149) (supra) is 
identical with the decision of the Full 
Bench decision of the Allahabad High 
Court in Hira Mal’s case (1975 All LJ 
419) (supra). Both, in Parmeshwar Maha- 
seth’s case Rule 7 (1) of the Rules and 
in Hira Mal’s case Rule 6 (1) of the 
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Order were held mandatory. The 
Supreme Court set aside the decision of 
the Full Bench of the Allahabad High 
Court and did not hold that the mere 
non-publication in accordance with R. 6 
(1) of the Order was fatal to the whole 
election., In other words, the Supreme 
Court did not hold that Rule 6 (1) of 
the Order is mandatory in nature. In this 
view of the matter, we hold that by the 
decisions of the Supreme Court in 
Nanhoo Mal’s case (AIR 1975 SC 2140) 
Jand in K. K. Shrivastava’s case (AIR 
1977 SC 1703), the Division Bench deci- 
sion of the Patna High Court in Parm- 
eshwar Mahaseth’s case (AIR 1958 Pat 
149) as well as a portion of the judgment 
of the Full Bench in Paragraph No. 28 
in Dilip Kumar Singh’s case (1970 BLJR 
692): (AIR 1971 Pat 65) stand overruled. 
In K. K. Shrivastava’s case, it has been 
held that “where there is an appropriate 
or equally efficacious remedy, the Court 
should keep its hands off. This is more 
particularly so where the dispute relates 
to an election. Still more so where there 
is a statutorily prescribed remedy which 
almost reads in mandatory terms’. Re- 
lying on these decisions, we are unable 
to accept the correctness of the decision 
in Parmeshwar Mahaseth’s case (AIR 
1958 Pat 149) (supra) as well as a por- 
tion of the decision in Para No. 28 in 
Dilip Kumar Singh’s case (1970 BLJR 
692): (AIR 1971 Pat 65) (FB). 


15. Learned counsel for the peti- 
tioners has also relied on the decisions 
in the State of U., P. v. Mohammad Nooh 
- (AIR 1958 SC 86), Tata Engineering and 
Locomotive Co. Ltd, v. Assistant Commr., 
of Commercial Taxes (AIR 1967 SC 1401) 
and Baburam Prakash Chandra Mahesh- 
wari v, Antarim Zila Parishad, Muzaffar- 
nagar (1969 BLJR 690): (ATR 1969 SC 
556). In these decisions, their Lordships 
have held that a petitioner is entitled to 
invoke the extraordinary jurisdiction of 
the High Court under Articles 226 and 
227 of the Constitution even if there is 
an efficacious and alternative remedy 
available to the petitioner. These deci- 
sions have also held that if a Tribunal 
or an inferior court commits any illega- 
lity, it is the duty of the High Court to 
exercise powers to issue a writ of certio- 
rari to quash the same in order to cor- 
“ rect the decision of the inferior court 
and the Tribunal. We respectfully accept 
the correctness of the ratio laid down in 


those decisions. In the present case, we 


are concerned with a question whether 
an extraordinary jurisdiction under Arti- 
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cle 226 of the Constitution can be exer- 
cised in an election case where an alter- 
native and efficacious remedy has been 
provided for deciding a dispute in con- 
nection with the election. The answer 
must be given in the negative. In such a 
case, the High Court should not exercise 
its extraordinary jurisdiction. This view 
is being supported by the Full Bench 
decision in Dilip Kumar Singh v. State of 
Bihar (1970 BLJR 692): (AIR 1971 Pat 
65). In that case, their Lordships were 
called upon to lay down a correct inter- 
pretation of Rule 70 of the Bihar Pan- 
chayat Election Rules, 1959. Their Lord- 
ships have held that if anyone challenges 
any election of Gram Panchayat, the 
only forum is the Election Tribunal. 
Their Lordships have further held that 
where an election of Gram Panchayat is 
being challenged, a writ petition is not 


maintainable. 
16. In the result, the application is 
dismissed. The parties shall bear their 


own costs, 
Application dismissed. 
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Satya Narain Singh, Appellant v. 
Janardan Kanth and others, Respondents. 


A. F. A. D. No. 124 of 1973, D/- 22-5- 
1980.* 


Negotiable Imstruments Act (26 of 
1881), Sec. 118 (a) — “For consideration” 
-— Meaning of — Consideration mention- 
ed in handnote disproved — Handnote 
is mot invalidated when, another con- 
sideration is proved to exist. 


In the instant suit on a handnote, the 
handnote mentioned the passing of certain 
sum as the consideration therefor. This 
sum was proved to have been never paid 
but the Court found that the handnote 
was “in lieu of amicable settlement be- 
tween the parties in lieu of an earlier 
loan”. It was contended that as soon as it 
is shown that consideration mentioned in 
the negotiable instrument or alleged 
in the plaint is not established, the pre- 
sumption under Section 118 of the 
Negotiable Instruments Act is rebutted. 


*From decision of Shrideo Mishra, Addl. 
Sub. J., 3rd Court, Darbhanga, D/- 23-9- 
1972. 
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- Held that Section 118 only says “for 
consideration”, it does not say “considera- 
tion as stated in the negotiable instru- 
ment”, The words “for consideration” 
are quite general and they have to be 
applied in their full literal sense. 
- (Para 5) 
The present case was not one in which 
a handnote was executed without con- 
sideration. It was executed for a con- 
sideration although different from the 
one alleged. Hence the suit must be de- 


creed. (Case law discussed). (Para 7) 
Cases Referred : Chronological Paras 
AIR 1959 Raj 1 (FB) 6 
AIR 1955 Pat 451 6 
AIR 1949 Bom 257 6 
AIR 1943 Cal 22 6 
AIR 1936 Pat 498 6 


Bishwanath Prasad No. 2, for Appel- 
lant. 

NAGENDRA PRASAD SINGH. J.:— 
The plaintiff is the appellant. The suit in 
question had been filed on behalf of the 
plaintiff for realisation of a sum of Rup- 
ees 2431/- being the principal along with 
interest. The claim was based on a hand- 


note executed by the father of the de-. 


fendants, Nand Kishore Kanth, in favour 
of the plaintiff for the amount which had 
been advanced by the plaintiff in past. 

2. According to the plaintiff, the ex- 
ecutant had taken a sum of Rs, 1801/- for 
meeting certain necessities and when he 
was unable to return the said amount, he 
executed the handnote in question on 
17-8-1961 and agreed to pay interest at 
the rate of one per cent per month. The 
executant however died on 7-8-1963 leav-~ 
ing behind the defendants as his heirs. 

3. Defendants 1 to 3 contested the suit, 
and inter alia, denied that their father 
took a sum of Rs. 1801/- or any amount 
at any time from the plaintiff. They also 
denied that any such handnote was ex- 
ecuted by their father in favour of the 
plaintiff. According to them, the docu- 
ment in question is a forged and 
fabricated one and without any considera- 
tion. One of the pleas which was taken 
on their behalf is that defendant No. 4, 
who was the daughter of the executant, 
died during the pendency of the suit and 
as her legal heirs were not substituted, 
the suit had partially abated with respect 
to the share of the deceased defendant 
No. 4, 

4. Learned Munsiff came to the con- 
clusion on the materials on record that 
handnote had been executed by Nand 
Kishore Kanth aforesaid. However, he 
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was of the opinion that the plaintiff had 
never paid any sum to the executant at 
any point of time. On that finding, he 
negatived the claim of the plaintiff. The 
plaintiff filed an appeal against the judg- 


‘ment aforesaid, which was heard by the 


learned Subordinate Judge, who record- 
ed the following findings :— 


“J hold that the handnote (Ext. 3) was 
not based on taking of loan by the father 
of the defendants Nos. 1 to 3 but was in 
lieu of amicable settlement held between 
the parties in respect of the loan of 
Monghyr District. I agree with the find- 
ings given by the lower court that the 
handnote (Ext. 3) was without considera- 
tion and it was in respect of some pre- 
vious transactions which has not been 
proved by the plaintiff. The plaintiff has 
also concealed this aspect of the matter.” 
On that finding the judgment and decree 
of the trial court were affirmed in appeal 
as well. 


4-A. On behalf of the appellant, it 
was urged before a learned Judge of this 
Court that on the finding recorded by the 
court of appeal below the suit of the 
plaintiff should have been decreed inas- 
much as it is not necessary for a plaintiff 
to prove in a suit based on handnote that 
money had been advanced at the time of 
the execution .of the handnote:. once the 
handnote is found to be executed by the 
person concerned in lieu of consideration, 
the court has to decree the suit in favour 
of the plaintiff. The learned Judge hes 
referred the aforesaid question for con- 
sideration by a Division Bench. 


5. Whenever a suit is based on hand- 
note, the plaintiff has to first prove due 
execution thereof. But then, before a de- 
cree in favour of the plaintiff is granted, 
the court has to be satisfied that the ex- 
ecution of the -handnote was for con- 
sideration. While judging this aspect of 
the matter, Section 118 (a) of the Negoti- 
able Instruments Act is relevant, which 
runs as follows: 


“Until the contrary is proved, the fol- 
lowing presumption shall be made: that 
every negotiable instrument was made or 
drawn for consjderation......” 

In view of this provision it has to be 
presumed that every negotiable instru- 
ment was executed for consideration, the 
result whereof will be that whenever a 
claim is made on any negotiable instru- 
ment the onus of proving want of con- 
sideration is on the defendant. So far as 
this aspect of the matter is concerned, it 
could not have been seriously disputed 
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nor it has been disputed, What was, per- 
haps, urged on behalf of the defendants 
in the court below was that as soon as it 
is shown that consideration mentioned in 
the negotiable instrument or alleged in the 
plaint is not established, the presumption 
under Sec. 118 of the Negotiable Instru- 
ments Act is rebutted. If this stand of the 
defendants is accepted, then in view of 
the finding recorded by the courts below 
that the plaintiff has failed to prove the 
advance of Rs. 1801/- on 17-8-1961, to the 
executant the suit has been rightly dis- 
missed. But, Section 118 only says “for 
consideration”, it does not say “‘considera- 
tion as stated in the negotiable instru- 
ment”. The words “for consideration” are 
quite general and they have to be appli- 
ed in their full literal sense. 


6. In the case of Tarmahomed Haji 
Abdul Rahman v. Tyeb Ebrahim (AIR 
1949 Bom 257) Chagia, C. J., speaking on 
behalf of the Bench, observed: 


“Looking to the plain language of the 

section, it is impossible to accept that 
contention, because the presumption that 
is raised under Sec, 118 is not in respect 
of the consideration mentioned in the 
negotiable instrument; the presumption is 
in favour of there being a consideration 
for the negotiable instrument, any con- 
sideration which is a valid consideration 
in law.” 
It was pointed out in the aforesaid case 
that if a particular consideration is men- 
tioned in the negotiable instrument and 
that consideration is found to be false 
and some other consideration is set up, 
that will be a factor which the Court 
would take into consideration in deciding 
whether the defendant has discharged the 
burden cast upon him by Sec. 118. How- 
ever he hastened to add: 


“But it is a very different thing to say 
that merely because the consideration 
mentioned in the negotiable instrument 
turns out to be false, therefore the 
statutory presumption is rebutted and the 
burden is thrown upon the plaintiff to 
prove the consideration.” 


In the case of Ramani Mohan Bhattachar- 


jee v. Surjya Kumar Dhar (AIR 1943 Cal- 


22) a Bench of that Court took a similar 
view where it was pointed out that even 
if defendant succeeds in demolishing the 
case of the plaintifi.made at the hearing 
that there was a loan a few days before 
the pronote, but if on evidence adduced 
in the case it is established that there 
was payment by the plaintiff to the ex- 
ecutant at any earlier stage, then there 
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was no justification for dismissing the 
claim of the plaintiff, because then the 
handnote was executed for consideration. 
A Bench of this Court also in the case of 
Brahmdeo Singh v. Hari Singh (AIR 1936 
Pat 498) observed ;— 


“The suit, as J have said, is based upon 

a hand-note, and under Sec. 118, Negoti- 
able Instruments Act, there is a presump- 
tion that it was given for consideration. 
In this case while the hand-note mentions 
one kind of consideration the finding of 
the learned District Judge is that there 
was a consideration of a different nature, 
namely the previous dues, I do not think 
that the suit was liable to be dismissed 
for this reason.” 
In the case of Awadhbihari Singh v. Sheo 
Shankar Pandey (AIR 1955 Pat 451) again 
a Bench of this Court reiterated the same 
view. Reference in this connection may 
be made to a Full Bench decision of 
Rajasthan High Court in the case of 
Heerachand v. Jeevraj (AIR 1959 Raj 1) 
(FB). 

T. Learned Counsel appearing for the 
appellant submitted that even if the de- 
fendants have succeeded in showing that 
Rs. 1801/- had not been paid by the plain- 
tiff before execution of the handnote, stil 
the suit ought to have been decreed on 
the finding recorded by the court of ap- 
peal below that it had been executed “in 
lieu of amicable settlement between the 
parties in respect of an earlier loan.” In 
my view, there is substance in this con- 
tention and it has to be accepted, because 
in that case it shall not be a case of ex- 
ecution of a handnote without considera- 
tion on the finding of the court of appeal 
below, it was executed for a considera- 
tion, although different from one alleged! 
on behalf of the plaintiff at the trial. In: 
my opinion, on the finding recorded by 
the court of appeal below the suit of the. 
plaintiff should have been decreed so fari 
as the contesting defendants are concern- 
ed, 

8. Learned Counsel appearing for the 
appellant also tried to urge that the 
suit had not abated against the heirs of 
defendant No. 4, who died during the 
pendency of the suit. But, after some 
argument, he had to concede that defen- 
dant No. 4 being one of the heirs of the 
executant of the handnote, there shall be 
a partial abatement so far as her share is 
concerned. 

9. In the result, the appeal is allowed 
and the suit is decreed in part against the 
defendants (excepting defendant No. 4). It 
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will be deemed to have abated so far as 
the share of defendant No. 4, one of the 
daughters of the executant is concerned. 
In the circumstances of the case, how- 
ever, there will be no order as to costs. 
M, P. VARMA, J.:— I agree. 
Appeal allowed. 


AIR 1980 PATNA 280 


HARI LAL AGRAWAL AND 
M. P. VARMA, JJ. 

Kali Prasad Bajpayee and others, Ap- 
pellants v. Bhagwat Prasad and another, 
Respondents. 

A. F. A. O. No. 142 of 1975, D/- 4-4-1980.* 

Limitation Act (36 of 1983), Art, 136 — 
Period for execution of decree — Appeal 
in suit against claim case mate during 
execution — Effect on limitation. (Civil 
P. C. (1908), O. 41, R. 5). i 

Where a decree holder harassed by 
claim case during execution files a suit 


and succeeds but files execution petition: 


after appeal in the suit is decided in his 
favour, about nine years elapsing by then 
from the date of decision of the suit, 
though the fiction of continuation of the 
pending application and principles of re- 
pealed Sec. 48 (2) Civil P. C. can be ap- 
plied, the decree holder cannot be per- 
mitted to sit tight over‘the matter inde- 
finitely. Once the temporary bar to execu~ 
tion had come to an end, he ought to have 
applied for execution. The mere filing of 
appeal by the claimant without any stay 
order was of no consequence. The decree 
holder cannot overcome limitation and 
thus his execution petition is time-barred. 
AIR 1934 Pat 532 and (1896) ILR 23 Cal 


437, Referred. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1934 Pat 532 4 
(1896) ILR 23 Cal 437 5 


Arun Chandra Mitra and Gautam Bose, 
for Appellants: R. P. Sinha ‘Rajesh’ and 
Ganesh Prasad Sinha, for Respcndents. 

HARI LAL AGRAWAL, J. :— This mis- 
cellaneous second appeal is by the judg 
ment debtors against the order of the 
lower appellate court overruling their 
objections to the executability of the de- 
cree on the ground of limitation. They 
had succeeded in the trial court on this 
ground, but on appeal by the decree hol- 
ders the court of appeal below has 
defeated them. 


*From order of Ashok Kumar Sinha, 
Sub. J. Bettiah, D/- 2-5-1975. . 
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2, The relevant facts are these. The 
decree holders obtained a decree on 23-5+ 
1957 against the judgment debtors for a 
sum of a little over Rs. 3,500/- besides 
costs. They put the decree in execution 
for realising its fruits by filing successive 
applications but ‘unfortunately they fail- 
ed so far to reap the fruits of the decree. 


' When the decree holders had filed Execu~ 


tion Case No. 194 of 1960 and proceeded 
against certain properties a claim case 
under Order 21 Rule 58 of the Code of 
Civil Procedure was filed by one Bishwa- 
nath Prasad, The executing court allowed 
the claim case by its order dated 12-12- 
1960. The decree hoiders, perhaps, being 
unable to find out any other mode of ex- 
ecution of the decree, did not take any 
further step in execution proceeding, 
which was dismissed for default on 16-1- 
1961. They, however, filed a title suit 
under Rule 63 of Order 21 of the Cade, 
against the aforesaid claimant Bishwa- 
nath Prasad, which was ultimately de- 
creed in his (their?) favour on 6-8-1963. 
Bishwanath Prasad, however, challenged 
the decree in an appeal which was also 
ultimately dismissed on 21-3-1970. After 
the dismissal of the appeal the decree- 
holders filed a fresh execution applica- 
tion which was numbered as Execution 
Case No. 158 of 1970. This, however, was 
dismissed for default on 9-12-1971 and 
thereafter a fresh Execution Case No. 7 of 
1972 was filed on 18-1-1972. The judg- 
ment debtors filed an application under 
Section 47 of the Code objecting to the 
execution of the decree on the ground of 
limitation. Their plea was that under 
Article 136 of the Limitation Act, which 
provides a period of three years from 
the date when the right to apply accrues, 
the limitation would start running from 
6-8-1963, i. e., the date of the decision of 
the ‘title suit in favour of the decree 
holders, and therefore, the present ap- 
plication was barred ty limitation. Tha 
stand of the decree holders, on the other 
hand, was that the decree of -the trial 
court was under appeal and they re- 
mained under a bona fide belief that the 
decree could not be executed. The ex- 
ecuting court accepted the plea of the 
judgment debtors and held that the ex- 
ecution application was barred by limi- 
tation. On appeal by the decree holders, 
the lower appellate court took the view 
that the decree holders could not have 

levied any execution pending the deci- - 
sion of the appellate court. Undisputedly 
no stay order was granted by the appel- 
late court and, therefore, the decree 
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holders would have proceeded with the 
execution . case. Nonetheless the lower 
appellate court took the view that the 
title suit filed by the decree holders 
under Order 21 Rule 63 of the Code 
would be deemed to be pending until the 
Gisposal of the title appeal and the ex- 
ecution proceeding would be deemed to 
be in abeyance till that time. It accord- 
ingly held that the decree holders were 
prevented from proceeding with 
the execution case by fraudulent act of 
the judgment debtors in view of the find- 
ing in the tifle suit that the claim of 
Bishwanath Prasad was based on a sham 
transaction with a view to defeat the 
claim of the decree holders. ; 

3. Learned counsel appearing for the 
appellants contended that examining the 
question of limitation from any angle, 
the execution application filed on 18-1- 
1972 cannot be saved from the bar of 
limitation. The decree which is dated 
23-5-1957, according to Section 48 of the 
Code before its repeal in the year 1963, 
could be executed within 12 years from 
that date. Apparently, therefore, the ex- 
ecution filed beyond 24-5-1969, would be 
barred by limitation. Sub-section (2) of 
Section 48 of the Code, however, provid- 
ed an exception to the limitation of 12 
years and that was where the judgment 
debtor has by fraud or farce, prevented 


the execution of the decree at sometime - 


within 12 years immediately before the 
date of the application. Section 48 was 
repealed by Section 28 of the new Limi- 
tation Act with effect from 1-1-1964 and 
Article 186 of the Limitation Act of 1963 
substantially reproduces the provisions of 
the repealed Section 48 (1), but Art, 136 
has not incorporated the analogous pro- 
visions contained in sub-section (2) of 
S. 48. 

It may also be mentioned that in 
the new Limitation Act there is now 
no provision analogous to clause (5) 
of Article 182 of the old Act which pro- 
vided a shorter period of limitation for 
keeping alive the decree by successive 
applications for execution or to take step 
in aid of execution made within 3 years 
from the final order on the immediately 
previous execution. This provision being 
responsible for a vast amount of con- 
fusion and unnecessary litigation, has 
been removed and the law has been now 
considerably simplified under the present 
Article as compared with the corres- 
ponding Article 182 of the old Act. 

å. Counsel for the decree holder-re- 
' spondents, however, has placed reliance 


_ . Kali Prasad v. 
_upon a Bench decision of this court in 
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Banarsi Prasad Chaudhury v Kirtya- 
nand Singh Bahadur (AIR 1934 Pat 532) 
wherein a very much similar circum- 
stance of the success of the claimant in 
his application under Order 21 Rule 58 
of the Code, the decree holder had to 
file a suit under rule 63 which ended in 
favour of the decree holder but the deci- 
sion was given after the expiry of the 
period of 12 years from the date of the 
appeal under execution on a fresh ex- 
ecution application being levied, it was 
held by this Court that the decree holder 
must be deemed to have been prevented 
from proceeding with the execution of 
the decree and the case was covered by 
Section 48 (2) (a) noticed earlier. 

5. It is, no doubt true that the ques- 
tion whether an application for execu- 
tion is a fresh application or only for 
continuation is of great importance under 
Article 136 also, although it does not 
provide for any such exemption or ex- 
tension, notwithstanding the far reach- 
ing legislative changes introduced by the 
Limitation Act as, in that event, the fic- 
tion of continuation of a pending applica- 
tion would entitle a decree holder to levy 
an execution application even beyond 12 
years, The argument of learned counsel 
for the decree holders, no doubt, finds 
full support from the case of Honors 
Prasad Chaudhury (supra). 

In that case it was clearly held that 
where a decree holder has to in- 
stitute a suit for a declaration of his right 
to execute his decree against the pro- 
perty, and after the suit is decreed to file 
a fresh application for execution, that 
application must be treated as a con- 
tinuation of the previous application, 
because the previous application could 
not be proceeded with on ac- 
count of a bar having been created 
by the allowance of the claim. The 
learned judges referred to the case of 
Rudra Narain Guria v. Pachu Maity 
((1896) ILR 23 Cal 437). In both the cases 
the pending execution cases were dismiss- 
ed as the decree holders were not in a 
position to lay their hands upon any other 
property. On the basis of the above 
authorities, there would. have been no 
diffculty in the way of the decree hol- 
ders to proceed with the execution case 
had they applied for the execution after 
their success in the title suit, because in 
spite of the change in law I do not find 
any difficulty in applying the fiction of 
continuation of the pending application 
and to import the principles contained in 
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sub-section (2) of Section 48 in the 
scheme of Article 136 of the Limitation 
Act, but in my view, a decree-holder can- 
not be permitted to sit tight over the 
matter indefinitely, And once the <empo- 
rary bar to the execution proceedings had 
come to an end, the decree holders were 
obliged to apply for the prosecution of 
the application. The filing of an appeal by 
the claimant was of no consequence and 
did not impose any bar in the way of the 
decree holders inasmuch as no stay order 
was passed against them. The provision 
contained in Rule 5 of Order 41 of the 
Code of Civil Procedure also in this con- 


nection may be noticed. It says that an. 


appeal shall not operate as stay of pro- 
ceedings under a decree or order appeal- 
ed from, except so far as the appellate 
court may order, nor the execution of a 
decree has to be stayed by reason only of 
an appeal having been preferred from the 
decree. 

As already said earlier, the spirit of 
sub-section (2) of Section 48 only entitled 
the court to apply the fiction of continua- 
tion on the ground of the temporary bar. 
The decree holders, therefore, although 
have been harassed by the judgment 
debtors in a protracted proceeding. can- 
not overcome the question of limitation. 


6. I would accordingly hold that the 
execution application in question filed by 
the decree holders was barred by the law 
of limitation. The judgment and order of 
the court of appeal below are, therefore, 
set aside and the order of the executing 
court is restored, The appeal is allowed, 
but in the circumstances I shall make no 
order as to costs. 

M. P. VARMA, J.:— I agree, 

Appeal allowed. 
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Mohanlal Sah, Appellant v. 
Devi Poddar, Respondent. 

A. F. A. D. No. 21 of 1973, D/- 
1980.* 

Bihar Buildings (Lease, Rent and Evic- 
tion) Controli Act (3 of 1947), S. 13 (1) — 
Eviction of tenant — Validity — Tenant 
remitting rent by deducting money order 
charges from the amount of rent — No 
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*from decision of Chaudhary Sia Saran 
Sinha, Dist. Judge, of Santhal Parganas, 
Dumka, D/- 19-9-1972. 
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valid tender — Tenant renders himself 
liable for eviction. (Contract Act (1872), 
Sec, 38). 

A tenant remitting rent by M. O. after 
deducting money order commission from 
rental amount renders himself liable for 
eviction for non-compliance of S. 13 (1). 

(Paras 7, 10) 

Sub-section (1) of Section 13 incorpora- 
tes the principle of tender as understood 
in the general law, the sole purpose being 
that a landlord should be allowed by his 
own act of refusal in accepting the rent 
to make the tenant a defaulter. Whenever 
any such situation arises, a tenant may 
tender the rent which will be a valid 
tender in eye of law and will amount to 
payment of such rent even in cases where 
such tender is not accepted by the land- 
lord. But, it is equally established that in 
order that such offer is a valid tender in 
eye of law, it must be in terms of sub- 
section (1) of S. 13. When sub-sec, (1) of . 
Sec, 13 requires the tenant to remit “such 
rent” it means the rent payable by him. 
Then it is not open to him to deduct out 
of that amount the postal money order 
charges, because in that situation the 
amount tendered shall not be the rent 
which was payable. This is statutory re- 
quirement and it has to be complied with 
in its terms. The tenant is required by 
the statute to remit a particular amount 
as rent and ina particular manner. Having 
not remitted that amount which he is re- 
quired, the consequence will be that in 
eye of law there will be no valid tender 
which shall render the tenant a defaulter 
and he will be liable for eviction. ATR 
1923 Cal 527 and AIR 1954 Mys 168, Rel. 
on. (Paras 6, 7) 

Same is the position under the Contract 
Act. Section 38 of the Contract Act, which 
also contains a provision regarding ten- 
der, makes it clear that any such offer 
must be unconditional and “must be 
whole of what the person offering is 
bound by his promise to do”. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1954 Mys 168 6 
(1950) 1 KB 616: (1950) 1 All ER 420, 

Charles Rickards Ltd. v. Oppenheim 7 


AIR 1923 Cal 527 6 
(1860) 2 E. & E. 883 : 121 E. R. 330: 2 LT 
281, James v. Vane 6 


(1848), 5 CB 365 : 186 ER 919 : 
237. Dixon v. Clark 
Balbhadra Prasad Singh and B. P. 

Gupta. for Appellant: L. K. Bajla and 

Hari Shanker, for Respondent. 
NAGENDRA PRASAD SINGH, J. :-—~ 

The defendant is the appellant in this 
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second appeal. The plaintiff had institut- 
ed the suit in question for eviction of the 
defendant from the premises fully des- 
cribed in Schedules 1 and 2 of the plaint. 


2. It appears that the defendant was a 
tenant of the suit premises at a monthly 
rental of Rs. 16/- for the portion describ- 
ed in Schedule 1 and Rs. 3/- for the por- 
tion described in Schedule 2. The plain- 
tiff- purchased the house along with the 
aforesaid portions under a registered sale 
deed dated 1-12-1960. A notice under Sec- 
tion 106 of the Transfer of Property Act 
was given by the plaintiff to the defen- 
dant on 31-1-1951. Ultimately, the suit in 
guestion was filed on 18-4-1963. The evic- 
tion was sought for, on the ground of de- 
fault in payment of rent as well as on 
the ground of personal necessity. The de- 
fendant contested the suit, and, according 
to him, neither there has been any default 
in the payment of rent nor there was any 
personal necessity on the part of the 
plaintiff. 


3. At the trial. however, it was an ad- 
mitted position that the defendant had 
been sending the -rent of the premises in 
question by posial money order before 
the institution of the suit in purported 
compliance of the requirement of Sec. 13 
of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 (hereinafter to 
be referred to as ‘the Act’). It was also 
admitted that instead of sending Rs. 19/- 
for each month, which was admittedly the 
rent in respect of the premises in ques- 
tion, the defendant was remitting a lesser 
amount after deducting the postal money 
order commission. The trial court, on a 
consideration of the materials, came to 
the conclusion that the plaintiff has failed 
to prove personal necessity, one of the 
grounds urged on her behalf for the pur- 
pose of eviction of the defendant. How- 
ever, the learned Subordinate Judge held 
that having not remitted the rent at the 
rate of Rs. 19/- each month, there was no 
valid tender, and, as such, the defendant 
was a defaulter within the meaning of 
Section 11 (1) (d) of the Act, and, thers- 
fore, liable for eviction. The appeal filed 
on behalf of the defendant against the 
aforesaid finding was dismissed by the 
learned District Judge, who affirmed both 
the findings of the trial court. 


4. This appeal was referred to Divi- 
sion Bench for consideration of the ques- 
tion as to whether while remitting rent 
by money order a tenant is entitled to 
deduct the postal money order charges 
out of the rent payable for each month. 
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5. Learned Counsel appearing for the 
appellant submitted that in the facts and 
circumstances of the present case there — 
has been a valid tender and Sec. 13 has 
been observed in substance and 
Spirit and the defendant cannot be brand- 
ed as a defaulter so as to be liable to be 
evicted. Sub-section (1) of Section 13 of- 
the Act, which is relevant for the present 
case, is as follows :— 


. "When a landlord refuses to accept any 
rent lawfully payable to him by a tenant 
in respect of any building, the tenant 


, May remit such rent, and continue to re- 


mit any subsequent rent which becomes 
due in respect of such building, by postal 
money-order to the landlord.” 


This sub-section provides that whenever 
landlord refuses to accept any rent law- 
fully payable to him then the tenant may 
remit such rent and continue to remit 
any subsequent rent by postal money 
order to the landlord. It may be mention- 
ed at the outset that in this section or in 
any other section of the Act there is no 
specific provision as to whether in such a 
situation the tenant will be liable to bear 
the cost of the postal money order from 
his own pocket. According to the learned 
Counsel appearing for the appellant, how- 
ever, in absence of any such provision, 
the tenant is entitled to deduct that 
amount out of the rent which was pay- 
able because such procedure has to be ad- 
opted by the tenant as the landlord has 
refused to accept the rent lawfully pay- 
able to him. 


6. Sub-section (1) of Section 13 of 


‘the Act incorporates the principle of ten- 


der as understood in the general law, the 
sole purpose being that a landlord should 
not be allowed by his own act of refusal 
in accepting the rent to make the tenant a 
defaulter. Whenever any such situation 
arises, a tenant may tender the rent 
which will be a valid tender in eye of 
law and will amount to payment of such 
rent even in cases where such tender is 
not accepted by the landlord. But, it is 
equally established that in order that 
such offer is a valid tender in eye of law, 
it must be in terms of sub-section (1) of 
Section 13. Same is the position under the 
Contract Act. Section 38 of the Contract 
Act, which also contains a provision re- 
garding tender, makes it clear that any 
such offer must be unconditional and 
“must be whole of what the person of- 
fering is bound by his promise to do”. In 
other words, the offer must not be of 
part only. In my opinion, when sub-sec- 
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tion (1) of Section 13 of the Act requires 
the tenant to remit “such rent” it means 
the rent payable by him. Then it is not 
open to him to deduct out of that amount 
the postal money order charges, because 
in that situation the amount tendered 
shall not be the rent which was payable. 
This is a statutory requirement and it has 
to be complied with in its terms. As I 
have already pointed out above, under 
Law of Contract in view of S. 38 in order 
that an offer is valid it must not only he 
unconditional but entire, i.e. it must be 
an offer of the whole payment or perfor- 
mance that is due. In the case of Behari- 
lal Biswas v. Nasimannessa Bibi (AIR 
1923 Cal 527) a Bench presided over by 
Mookerjee and Rankin, JJ. had to con- 
sider the question of valid tender. In that 
connection, it was observed: 


“It is well settled that a creditor is not 
bound to accept less than his whole debt, 
and there can be no valid tender of part 
of an entire and indivisible debt; Dixon-v. 
Clark ((1848) 5 CB 365) : James v. Vane 
((1860) 2 E. & E. 883).” 


In the case of Bank of Mysore Ltd., 
Avenue Road, Bangalore City by its 
Manager, B. V. Narayana Reddy v. B. D. 
Naidu (AIR 1954 Mys 168) a Bench of 
Mysore High Court expressed the same 
view. 

7. Learned Counsel appearing for the 
appellant urged that the defendant has 
been remitting the rent by postal money- 
order deducting the money order charges 
under good faith and as the plaintiff has 
accepted the said amount for several 


months it will be deemed that that was- 


the rent which was payable by the de- 
fendant to the plaintiff. In this connec- 
tion, he has referred to the case of 
Charles Rickards Ltd. v. Oppenheim 
((1950) 1 KB 616), In that case .in the 
original contract there was a stipulation as 
to time. On materials on record, it was 
found that the defendant had led the 
plaintiffs to believe that he would not 
insist on the stipulation regarding time 
and if they carried out the work, the de- 
fendant would accept it. On that belief, 
the plaintiffs carried out the work, In 
that connection it was observed that it 
was not open later to the defendan; to set 
up the stipulation as to time against the 
plaintiffs. It was observed: 


“Whether it be called waiver or for- 
bearance on his part, or an agreed varia- 
tion or substituted performance, does not 
matter. It is a kind of estoppel. By his 
conduct he evinced an intention to affect 
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their legal relations, He made, in effect, a 
promise not to imsist on his strict legal 
rights. That promise was intended to be 
acted on; and was in fact on. He cannot 
afterwards go back on it.” 

In my opinion, the aforesaid principle is 
not applicable in the facts and circum- 
stances of the present case. There js no 
question of plaintiff siving any assurance 
or representation to the defendant that 
even if a lesser amount is sent by money 
order he shall accept it. Similarly, there 
is no question of defendant acting on any 
such assurance. The defendant was re- 
quired by the Statute to remit a particu- 
lar amount as rent and in a particular 
manner. Having not remitted that amount 
which he was required, the consequence 
will be that in eye of law there was no 
valid tender, which shall render the de- 
fendant a defaulter. In my view, the 
courts below have rightly come to the 
conclusion that the defendant having de- 
faulted in payment of rent was lable to 
be evicted from the premises in question. 
Accordingly, this appeal fails and it ıs 
dismissed, but, in the circumstances of 
the case, there will be no order as to 
costs. 

M, P. VARMA, J.:— 8. I fully agree 
with my learned Brother. The question of 
valid tender of rent has been elaborately 
dealt with in the Judgment. I go a littie 
further in putting some of my own rea- 
sons. The Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 does not pro- 
vide any mode of payment of rent, S. 13 
of the Act lays down á mode of payment 
only in case when the landlord refuses to 
accept the rent, and the mode prescribed 
is that the rent should be tendered by 
postal money order, l 

$8. Shri Balbhadra Prasad Singh, 
learned Counsel appearing for the appel- 
lant, has raised an interesting point by 
making a submission that the tender of 
rent by deducting the legitimate money 
order commission must be deemed to be 
accepted as valid tender of full rent. To 
strengthen his point Shri Singh submitt- 
ed that every landlord is to collect rent 
from his tenant and in case if the land- 
lord does not employ a collector for the 
purpose, it would be quite reasonable for 
the tenant to make deduction of the com- 


-mission/charges in tendering the rent. If 


such an interpretation, as canvassed at 
the Bar, is to be accepted, then a tenant 
may one day come out with the palm to 
deduct conveyance charges or such other 
charges which may at the time the tenant 
had to incur in tendering the rent to the 
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Jandlord, and this will be opening a flood 
gate for cases of making adjustments and 
counter adjustments in tendering the rent. 


10. Every landlord under Section 14 of 
the Act has to grant receipt for the rent 
which he receives. It is the prime duty of 
a tenant to pay rent and in proof of the 
same he is to obtain receipt from the 
landlord. Non-grant of receipt is penal 
for the landlord. The tenant becomes li- 
able for eviction if he defaults in payment 
of rent for two consecutive months. He is 
liable to be evicted. So the tenant has to 
satisfy the court that he is not a defaul- 
ter. Section 13 only provides that in case 
of refusal by the landlord to accept 
rent, the tenant shall tender it by money 
order which by itself provides a good 
proof of either acceptance or of refusal of 
rent by the landlord and nothing beyond. 
The full rent has to be tendered. Sec. 13 
admits of no “fall short” in rent. If there 
is any deduction of postal commission or 
otherwise. it cannot be accepted as a 
valid tender and/or unconditional tender. 
In the instant case, as pointed out above 
by my learned Brother in the Judgment, 
the tenant did not remit the full rent 
which was contracted between the par- 
ties, and he, therefore, must be deemed to 
be a defaulter and liable to be evicted. As 
such, the appeal fails. 

Appeal dismissed. 
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Suryakant Jha, Petitioner v. Lakshmi 
Kant Jha and another, Opposite Parties. 


. Civil Revn. No. 1928 of 1978, D/- 20-3- 
1980.* . 

Civil P. C. (5 of 1908), ©. 22, R. 4 — 
Suit for declaration that execution sale 
was illegal — Defendant dying during 
suit — Son of defendant already on re- 
cord — Widow and daughter, however, 
not brought on record in time — Entire 
suit abates for their non-substitution, as 
they were necessary parties. AIR 1971 
SC 742 and AIR 1977 Pat 29, Disting. 
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ORDER:— This is an application by 
the plaintiff. The plaintiff filed a suit for 
declaration that the sale dated 6-3-67 of 
the suit properties in Execution Case No. 
53 of 1956 was illegal, fraudulent and 


not binding on him. The defendants, in . 


execution of the decree for costs, had 
purchased the suit properties for a very 
low price of Rs. 95. Defendant No. 1 
Sunderlal Jha died on 20-6-73. The plain- 
tiff filed a petition on 5-7-73 for striking 
out the name of deceased Sunderlal Jha 
because his son Lakshmi Kant Jha was 
already on record as defendant No. 2. 
The hearing of the suit started on 17-6- 


78. Defendant-opposite party No. 1 filed 


a petition stating that defendant No. 1 
sunderlal Jha had also left behind his 
widow Mt. Ugeshwari Devi and a daugh- 
ter Sita Devi, who were not substituted 
in place of deceased defendant No. 1. 
According to the defendants, the whole 
suit had abated. The plaintiff denied that 


Mt. Ugeshwari Devi and Sita Devi were’ 


the widow and daughter, respectively, of 
deceased Sunderlal Jha. But even so, he 
filed a petition that they should be sub- 
stituted in place of defendant No. 1. The 
trial Court has found that Lakshmi Kant 
Jha, defendant No. 2, is the son of Sun- 
derlal Jha and is on the record of the 
suit from before. The trial court has 
ultimately dismissed the suit, on the 
ground that it had abated in its entirety 
as the plaintiff had failed to substitute 
Mt. Ugeshwari Devi and Sita Devi in 
place of the deceased Sundarlal Jha 
within time. 

2. Shri Kaushal Kishore Sinha, learn- 
ed counsel appearing for the petitioner, 
submitted that the whole suit cannot 
abate because one of the heirs of deceas- 
ed Sunderlal Jha was already on the re- 
cord as one of the defendants to effec- 
tively represent the interest of others. 
He relied upon a decision of the Supreme 
Court in Mahabir Prasad v. Jage Ram 
(AIR 1971 SC 742). It was held therein 
that where in a proceeding a party dies 
and one of the legal representatives is 
already on the record in another capa- 
city, it is only necessary that he should 
be described by an appropriate applica- 
tion made in that behalf-that he also is 
on record as an heir and legal represen- 
tative. It was further held that even if 
there were other heirs and legal repre- 
sentatives and no application for im- 
pleading them was made within the 
period of limitation prescribed by the 
Limitation Act, the proceeding would not 
abate. Shortly stated, the facts of that 
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case were like this. Jage Ram and two 
others were lessees of certain property 
belonging to Mahabir Prasad, his mother 
Gunwanti Devi and his wife Saroj Devi. 
Mahabir Prasad and two others filed a 
suit for a decree of certain amount of 
rent due by Jage Ram and others. The 
suit was decreed. The execution of the 
decree was resisted by Jage Ram and 
others. The application for execution was 
dismissed. Mahabir Prasad alone ap- 
pealed against that order and impleaded 
the two other plaintiffs as respondents in 
the appeal. Saroj Devi, one of the plain- 
tiffs-respondents, died and an application 
was filed by the plaintiff-appellant Maha- 
bir Prasad to strike off the name of 
Saroj Devi. Her name was struck off. 
Ultimately, the High Court dismissed 
the appeal holding that because the heirs 
and legal representatives of Saroj Devi 
were not brought on the record within 
the period of limitation, the appeal had 
abated in its entirety. Against that order, 
an appeal was preferred in the Supreme 
Court. Referring to the provisions con- 
tained in Order 41, Rule 4, of the Code 
of Civil Procedure, it was held: 


“Competence of the appellate court to 
pass a decree appropriate to the nature 
of the dispute in an appeal filed by one 
of several persons against whom a de- 
cree is made on a ground which is com- 
mon to him and others is not lost merely 
because of the person who was jointly 
interested in the claim has been made a 
party-respondent and on his death his 
heirs have not been brought on the re- 
cord. Power of the appellate Court under 
Order 41, Rule 4 to vary or modify the 
decree of a subordinate Court arises 
when one of the persons out of many 
against whom a decree or an order had 
been made on a ground which was com- 
mon to him and others has appealed. 
That power may be exercised when 
other persons who were parties to the 
proceeding before the Subordinate Court 
and against whom a decree proceeded on 
a ground which was common to the ap- 
pellant and to those other persons are 
either not impleaded as parties to the 
appeal or are impleaded as respondents.” 
On the other hand, learned counsel for 
the opposite party relied upon a Bench 
decision of this Court in Munshi Singh 
v. Babulal Singh, (AIR 1977 Pat 29), to 
which I was also a party. It was held 
that the question whether, when one of 
the appellants dies pending appeal, the 
entire appeal will abate will depend upon 
the circumstances of the particular case. 
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The criterion to determine the question 
is whether in the event of the decree be- 
ing allowed asin favour of the remaining 
appellants, there would or would not be 
a contradictory decree in the same litiga- 
tion with respect to the same subject 
matter; but where a party died when 
the suit was in the trial Court and the 
heirs were not substituted, the situation 
will be different. Unless the deceased 
party was a necessary party to the suit, 
the entire suit cannot abate. In such a 
situation no aid can be taken from the 
provisions of Order 41, Rule 4, of the 
Code of Civil Procedure. So far as the 
present case is concerned, it has been 
held that Mt. Ugeshwari Devi and Sita} 
Devi are the widow and daughter, re-i 
spectively, of the deceased Sunderlal Jha. 
Any decree which may be passed in the 
suit in absence of the said Ugeshwari 
Devi and Sita Devi cannot’ bind them. 
Being the heirs of the deceased Sunder- 
lal Jha, they were necessary party to th 
suit. That heing the position, the entire 
suit must abate due to the non-substitu- 
tion of the said Ugeshwari Devi and Sita 
Devi. The trial Court was right in com- 
ing to this conclusion and I do not find 
any reason to interfere with it. 

3. This application, therefore, fails 
and is dismissed but there shall be no 
order as to costs. 







Application dismissed. 
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B. P. JHA AND CHAUDHARY SIA 
SARAN SINHA, JJ. 

Nawal Kishore Singh and another, 
Petitioners v. The State of Bihar and 
others, Respondents. 

Civil Writ Jur, Case No. 3573 of 1979, 
D/-- 11-3-1980. 


Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act (2 of 1961), Section 45B — 
Reopening of the case — Parties must be 
heard — Order must be a speaking 
order, 


In view of the Scheme of the Act and 
the context in which Section 45-B ap- 
pears in the Act, it is obvious that be- 
fore passing for reopening of the matter, 
the Collector or the State Government, 
as the case may be, shall generally allow 
an opportunity to the parties, going to 
be affected by such an order, to be heard 
in the matter and that the order to be 
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passed by the authority must be a speak- 
ing order in the sense that reasons must 
be assigned which have led the authority 
to pass the order. The reason is obvious, 
namely, that a proceeding purporting to 
have been concluded in the regular 
course should not be ordered to be re- 
opened in an arbitrary or capricious man- 
ner, but only for reasons which should, 
prima facie, justify the reopening. 
C. W. J. C. No. 1925 of 1979 D/- 24-10- 
1979 (Pat) Relied on. (Para 9) 
Cases Referred: Chronological Paras 


(1979) CWJC No. 1925 of 1979, D/- 24-10- 
1979 (Pat) 9 


S. B. Sanyal and S. K. Mishra, for 
Petitioner; R. S. Roy (Standing Counsel 
No..3) and D. P. Chaudhary (Jr. Counsel 
to Standing Counsel No, 3), for Respon- 
dents. 


B. P. JHA, J.:— In an application 
under Articles 226 and 227 of the Con- 
stitution, these petitioners pray for 
quashing annexures ‘l’ and ‘2’, Annexure 
‘l’ contains the order of the District Col- 
lector under Section 45-B of the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 
1961 (hereinafter referred to as ‘the Act’). 
Annexure ‘2’ contains the order of the 
Deputy Collector, Land Reforms, after 
reopening the case under Section 45-B of 
the Act. 


2. In the present case there was a 
proceeding against the petitioners in Ceil- 
ing case No. 10/73-74. In that proceeding 
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the matter went up to the High Court. 
The High Court remanded the case to the 
Deputy Collector, Land Reforms—vide an- 
nexure ‘3’, for a fresh decision in accord- 
ance with law, On remand the Land Re- 
forms Deput Collector examined the 
matter and delivered his his judgment—vide 
annexure ‘5’, 


3. The point for consideration in an- 
nexure ‘5’ was in respect of the age of 
Amar Kumar Singh as well as in respect 
of classification of lands. The Land Re- 
forms Deputy Collector held that Amar 
Kumar Singh attained majority on 9-9- 
1970 on the basis of the materials on re- 
cord. He also classified the lands in 
third and fourth categories. This very 
matter was reopened by the Collector— 
vide annexure ‘l’. After reopening the 
Land Reforms Deputy Collector. delivered 
his judgment—vide annexure ‘2’. In an- 
nexure ‘2’ it has been held that Amar 
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Kumar Singh had not attained majority 
on 9-9-1970. This finding is based on no 
evidence. Earlier, the Land Reforms 
Deputy Collector considered medical cer- 
tificate and other affidavits on the point 
of age of Amar Kumar Singh—vide anne- 
xure ‘5’. But, after reopening, the Land 
Reforms Deputy Collector did not con- 
sider any of the materials already con- 
sidered in annexure ‘5’. Hence, I am of 
the opinion that the finding of the Land 
Reforms Deputy Collector in respect of 
the age of Amar Kumar Singh is based 
on no material. 


4. So far as the classification of the 
lands is concerned, it has been held by 
the Land Reforms Deputy Collector 
that the lands in question are being irri- 
gated by the Kosi Project. There is no 
finding to the effect that the lands were 
being irrigated by the Kosi Project on 
9-9-1970. In the absence of such a find- 
ing or evidence, I am unable to uphold 
the finding of the Land Reforms Deputy 
Collector in this connection. Hence, in 
view of these infirmities, I quash an- 
nexure ‘2’, 


5. Another question for decision is 
‘whether a case of this type can be re- 
opened by the District Collector under 
Section 45-B of the Act or not. The Col- . 
lector of the District or the State Gov- 
ernment can reopen a ceiling case under 
Section 45-B of the Act on the ground 
that there are apparent mistakes on the 
face of the record. The Collector can 
also reopen the case under Section 45-B 
of the Act if there has been no decision 
on the merits of the case. If a case has 
been dropped without considering the 
merits of the case, then it is a fit case in 
which the District Collector or che 
State Government can reopen the matter. 
The District Collector can also reopen a 
case if it is found subsequently by the 
authorities that the land-holder is in ex- 
cess possession of the lands, for example, 
if a land-holder had filed his return in 
respect of 100 bighas of land only, but 
subsequently the Collector came to 
know that the land-holder is in posses- 
sion of 500 bighas of land, then certainly 
it is a case of reopening. In my opinion, ` 
the Collector should apply his mind be- 
fore reopening the case and he should 
not act in a mechanical way. The order 
of reopening should also be passed after 
hearing the parties concerned. So far as 
the present case is concerned, it does 
not appear that the petitioners were 
heard before passing the order contained 
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in annexure ‘1’, In view of this infirmity 

I quash annexure ‘I’ as well. 

_ © In the result, the application is 
allowed and annexures 'I’ and ‘2’ are 

hereby quashed, Parties shall bear 

their own cost. 


CHAUDHARY SIA SARAN SINHA, J:— 
7. I agreeto the order proposed by my 
learned brother. 


& The reasons assigned by fhe Col- 


fector for reopening the matter are men- 
tioned in annexure I’. As regards the 
classification, it has been stated that it is 
mot in accordance with the rules 
(faraTaae) without indicating the rule, 
if any. As regards the age, annexure ‘tl’ 
states that the evidence has not been ex- 
amined in correct perspective, here again, 
without indicating the infirmity therein. 
9. Wide powers have been given to 
the State Government and to the Collec- 
tor of the District authorised in that be- 
half by the newly amended provisions 
of S. 45-B of the Act. The scope and am- 
bit of the powers given under Sec. 45-B 
of the Act came up for considera- 
tion before a Division Bench of this Court 
earlier in C.W.J.C. No. 1925 of 1979, dis- 
posed of on 24th October, 1979. Their 
Lordships observed therein that Sec- 
‘tion 45-B of the Act was not intended to 
bestow a blanket power on the authority, 
mentioned therein. Their Lordships fur- 
ther observed that generally the power 
of reopening envisaged therein should 
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. therefore, not necessary to decide 


A. I. B, 


be exercised if, on the basis of the re- 

cords of the case, it appears that the pro- 

ceeding had not been conducted or con- . 
cluded in accordance with the provisions 
of the Act. It is neither possible nor ex- 
pedient to lay down an exhaustive list 
of cases where the reopening can be 
ordered, as the same will depend on the 
facts and circumstances of each case. In 
view of the Scheme of the Act and the 
context in which Section 45-B appears in 
the Act, it is, however, obvious that be- 
fore passing the order for reopening of 
the matter, the Collector or the State 
Government, as the case may be, shall 
generally allow an opportunity to the 
parties, going to be affected by such an 
order, to be heard in the matter and that 
the order to be passed by the authority 
must be a speaking order in the sense 
that reasons must be assigned which 
have led the authority to pass the order. 
The reason is obvious, namely, that a 
proceeding purporting to have been con- 
cluded in the regular course should not 
be ordered to be reopened in an arbi- 
trary or capricious manner, but only for 
reasons which should, prima facie, justify 
the reopening. The question of vires o 
this provision was not pressed and it is, 
any 
such question in the instant proceeding. 


Application allowed, 
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S, 115, O. 6, R. 17 — Revision — 
Amendment of plaint — Amendment chang- 
ing the whole complexion of litigation — 
Order allowing amendment set aside 

(Mar) 70 B 
S. 115, O. 1, R. 10 — Revision against 
the order allowing application for impleading 
applicant as defendant Interference by 
High Court (Apr) 114 
———-§, 115 — Order of attachment by exe- 
cuting court passed without jurisdiction — 
High Court can set it aside in  revisional 
jurisdiction (May) 146 B 
——Ss. 115 and 113 — Revision Trial 
Court categorically stated that no case is 


E s Ia 


Civil P. C. (contd.) 
made out under S. 113 for making refer- 
ence to High Court for declaring the Regu- 
lation in question as invalid or illegal — 
Discretion exercised by trial. Court, held, 
could not be interfered with under S. 115 

(Jul) 205 
S. 151, O. 41, R. 5, Explanation — 
Executing court delivering possession to 
decree-holder after stay order was passed 
by appellate Court but before it was com- 
municated to it — Held interest of justice 
did. not require restoration of possession 

` (May) 150 
—S. 151 — Court conferred with only 
procedural jurisdiction not empowered to 
pass any order affecting substantive right of 
the parties unless existence of right is prov- 





ed (Jun) 162 
——O. 1, R. 10 — See Ibid. S. 115 

(Apr) 114 
—QO. 5, R. 20 — Court's satisfaction 


about evasion of service must precede its 
order (Nov) 315 
—O. 6, R. 15 — See Tenancy Laws — 
Punjab Security of Land Tenures Act (1953), 
S. 9 (1) @ ; (Jun) 177 
——O. 6, R. 17 — See also Ibid, S, 115 
(Mar) 70 A, B 
—Q. 6, R. 17 — Amendment of plaint — 
Court should not grant permission for al 
leging something which is against law 


(Mar) 70 C 
—O. 7, R. 7 — Subsequent events after 
institution of suit —- Can always be consi- 
dered while deciding matter in controversy 
(Dec) 351 B 

—O. 9, R. 8 — See Ibid, O. 17, R. 3 
(May) 149 


—O. 12, R. 4 — “Day fixed for hearing” 
— Interpretation —- Words mean the date 
fixed for hearing party making the applica- 


tion (May) 139 
——Q. 17, R. 3; 0. 9, R. 8 — Order dis- 
missing suit for default of appearance of 
plaintiff at adjourned hearing — Petition 


for restoration cannot be refused 

(May) 149 
—O. 18, R. 17A — Recording of evidence 
on the question whether arbitration agree- 
ment existed closed -— Subsequent order on 
application under Arbitration Act ought to 
be allowed to be produced as additional 
evidence (May) 160 


— QO. 20, R. 14 — Execution of Pre 
emption decree Tender of decretal 
amount by decree-holder through Cheque 
— A valid tender —- ‘Cheque’, connotation 
of s! ~ (Sep) 270 
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Civil P. C. (contd.) i 

——O. 20, R. 14 — Pre-emption suit decreed 
— Unless stayed or time extended, deposit 
should be made as directed — Failure auto- 
matically results in the dismissal of the suit 


(Nov) 313 B 
— QO, 21, R. 23 — “See Hindu Marriage 
Act (1955), S. 13 (1-A) (Nov) 325 


——Q. 21, R. 32 (1) and S. 58 (as amended 
by Act 104 of 1976} Detention under 
O. 21, R. 32 (1) for enforcement of ths 
decree for injunction —- Permissible 
(Feb) 62 B 
——O. 21, R. 46 — See Ibid, O. 21, R. 52 
(May) 146 A 
——QO. 21, Rr. 52, 46, S. 2 (17) — Attach- 
ment of money payable and in custody out- 
side jurisdiction of executing court — Order 
held, was without jurisdiction (May) 146 A 
—O. 22, Rr. 2-A, 2-B and 4 (3) (as sub- 
stituted by P. and H. High Court) — Appeal 
— Death of one of the respondents —- Non- 
substitution of L. Rs. by appellant — Ap- 
peal does not abate (Sep) 265 A 
——O. 22, R. 2-B — See Ibid, O. 22, R. 2-A 
(Sep) 265 A 
—O, 22, R. 3 Decree passed after 
death, of one of the plaintiffs — Decree is 
not a total nullity on that account 
(Apr) 126 
—O. 22, R. 4 (3) — See also Ibid, O. 22, 
R. 2-A (Sep) 265 A 
——O,. 22, R. 4 (3) (as substituted by P. 
and H. High Court) and R. 4 (4) — Sub- 
rule (3) of R. 4 as substituted by P. and H 


High Court is not inconsistent with sub- 
rule (4) of R. 4 (Sep) 265 B 
——O, 26, R. 11 — See Partnership Act 
(1932), S. 46 (Aug) 215 


—O. 26, R. 12 — See Partnership Act 
(1932), S. 46 (Aug) 215 
——O. 27, Rr. 5-B, 6, S. 115, Proviso — 
Settlement of case —- Court cannot insist on 


presence of particular person — Anyone 
well conversant with facts of case can ap- 
pear (Nov) 318 
—O. 27, R. 6 — See Ibid, O. 27, R. 5-B 

(Nov) 318 
—-O. 33, R. 15 — Applicability. AIR 


1966 Pat 387 and AIR 1978 Pat 215, Dissent, 
from (Dec) 349 
—0O. 39, R. 1 — See Specific Relief Act 
(1963), S. 37 (Aug) 217 
— QO. 39, R. 2 — See Specific Relief Act 
(1963), S. 37 (Aug) 217 
—O, 41, R. 5 — See Ibid, S. 151 

(May) 150 
—O. 41, R. 23 — See Houses and Rents 
— East Punjab Urban Rent Restriction Act 
(1949), S15 B) > (Jun) 138 


`~ 
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Civil P. C, (contd.) — 
——O, 41, R. 25 — See East Punjab Urban 
Rent Restriction Act (1949), S. 15 (3) 
(Jun) 188 
——Appendix D, Form 21 — See Partner- 
ship Act (1932), S. 46 (Aug) 215 
Constitution of India, Art. 14 — See also 
(1) Ibid, Art. 226 (Oct). 282 (FB) 
(2) Municipalities — Punjab Municipal 
Act (1911), S. 192(1)(c) (Sep) 254A 
~—-Att, 14 -— Haryana Cold Storage 
(Licensing and Regulation) Order (1979), 
Cl. 18 — Not violative of Art. 14 for want 
of guidelines for fixing rates of Cold Storage 
(Feb) 52 G 
~—-Arts. 14, 19 and 31 — Punjab Land 
Reforms Act (10 of 1973), S. 1 — Act is 
ronstitutionally valid (Sep) 242 B 
——Art. 14 — Granting of concession of 
grace marks in examination — Government 
adopting different criterion for different 
years — Applicability of Art. 14 (Dec) 346 
——Art. 19 — See Ibid, Art. 14 


(Sep) 242 B 
——Art. 19 (1) (g) — See 


(1) Haryana Cold Storage (Licensing and 
Regulation) Order (1979), Cl. 18 (1) 
(Feb) 52 H 
(2) Municipalities — Punjab Municipal 
Act (1911), S. 192 (1) (œ 
. (Sep) 254 A 
——Art. 20 (1) — See Punjab New Capital 
(Periphery) Control Act (1953), S. 12 (2) 
(Aug) 222 B 
——Art. 31 — See 
. (1) Ibid, Art. 14 (Sep) 242 B 
(2) Municipalities — Punjab Municipal 
Act (1911), S. 192 (1) (c)(Sep) 254 A 
———Art, 31-A — See also Haryana Munici- 
pal Common Lands (Regulation) Act (15 of 
1974), Pre, (Feb) 37 (FB) 
——Art. 31-A (1) (a) and Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 32-BB — Protection under Art. 31-A (1) 
(a) — Section 32-BB meant for agrarian re- 
forms — Protected under Art. 31-A (1) (a) 
— Provisions of S. 32-BB could not be 
challenged under Arts. 14, 19 and 31 of 
Constitution of India. 1975 Punj LJ 391, 





Reversed (Jan) 18 B 
Art. 215 — See Contempt of Courts 
Act (1971), S. 18 (Mar) 72 GB) 


—Art. 226 — See also 


(1) Motor. Vehicles Act (1939), S. 55 
(Jul) 206 
(2) Municipalities — Punjab Municipal 
Act (1911), S. 192 (1) (©) (Sep) 254 B 
1 (3) Panchayats — Punjab Gram Pancha- 
yat Act (1953), S. 102 (1) and (1-A) 
(Aug) 209 (FB) 


Constitution of India (contd.)- 

(4) Punjab New Capital (Periphery) Con- 

tro] Act (1953), S. 12 (1) and (2) 
: (Aug) 222 F 
(5) Punjab Urban Estates (Development 
and Regulation) Act (22 of 1964), 
S. 2 (i) (Mar) 87 
~————ATt, 226 — New plea — Involving es- 
sentially a question of fact raised in reply 
and which requires investigation of facts 
cannot be allowed in absence of necessary 
averments in petition (Feb) 52 E 
———-Art, 226 — Subjective satisfaction or 
opinion of Government required under S. 3 
Essential Commodities Act — Adequacy or 


sufficiency of material before Government 


cannot be gone into (Feb) 52 F 


Art. 226 — Punjab Urban Estates 
(Development and Regulation) Act (22 of 
1964), S. 3 — Punjab Urban Estates (Sale 
of Sites) Rules (1965), R. 5 — Application 
invited for allotment of plots — Application 
submitted along with 10 per cent covering 
price of plot — Principle of “first come 
first served” not followed — Applicant can- 
not invoke writ jurisdiction of High Court 
and request for mandamus (Mar) 65 (FB) 
~———ATt, 226 — Locus standi to challenge 
order (May) 152 B 
———-Art. 226 — Educational institution — 
Admission to M. B. B. S. Course — Candi- 
date securing high position in merit in com- 
petitive examination — Admission refused 
on technical ground (Jun) 173 


———-Art. 226 — Administrative action — 
Mala fides — Unauthorised construction by 
petitioners in violation of S. 5 of the Pun- 
jab Act, 1 of 1953— Action under S. 12 (2) 
of the Act — No mala fides (Aug) 222 I 
————-Arts. 226, 14 — Discrimination — Plea 
when may be raised (Oct) 282 (FB) 
———Art. 226 (3) — “Any other remedy by 
such redress” — Meaning of (Oct) 291 (FB) 
——~-Art. 245 — See 


(1) Haryana Cold Storage (Licensing and 
Regulation) Order (1979), Cl. 18 (1) 
(Feb) 52 I 
(2) Punjab New Capital (Periphery) Con- 
trol Act (1953), S. 1 (Aug) 222 J 
———Art. 246, Sch. 7, List 2, Entries 3, 65; 
Sch. 7, List 1, Entry 78 and Sch, 7, List 3, 
Entries 11-A, 46 — Punjab Courts (Haryana 
Amendment) Act (20 of 1977), Pre. — Pur- 
jab Courts (Haryana Amendment) Act (24 
of 1978), Pre. — Punjab . Courts (Amend- 
ment) Act (35 of 1963), Pre. — Acts are 
valid, being enacted with requisite legislative 
competence. AIR 1973 All 596 (FB), Diss. 
from (Jan) 1 (FB) 
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Constitution of India (contd.) 


~——-Art, 372 (1) — See Wakfs Act (1954), 
S. 18 (Nov) 306 A 
——-Sch, 7, List 1, Entry 65 — See Ibid, 
Art. 246 ' (Jan) 1 ŒB) 
~——-Sch. 7, List 1, Entry 78 — See Ibid, 
Art, 246 (Jan) 1 ŒB) 
-——Sch. 7, List 2, Entry 3 — See Ibid, 
Art. 246 (Jan) 1 (FB) 
Sch. 7, List 3, Entry 11-A — See Ibid, 
Art, 246 . (Jan) 1 (FB) 
Sch 7, List 3, Entry 46 — See Ibid, 
Art. 246 (Jan) 1 ŒB) 


Contempt of Couris Act (70 of 1971), Ss. 18, 
23 ~~ Hearing of contempt cases by Benches 
-= Hearing is different from initiating pro- 
ceedings — Single Judge of High Court 
not barred from mere initiating pro- 
ceedings for criminal contempt and issu- 
ing notice to contemner. Criminal Order 
No. 79 of 1972, D/- 5-8-1974 (Punj & Har) 
(FB), Overruled (Mar) 72 (FB) 
ren, 23 — See Ibid, S. 18 (Mar) 72 (ŒB) 
Contempt of Courts (Punjab & Haryana) 
Rules (1974), R. 6 (1) — See Contempt of 
Courts Act (1971), S. 18 (Mar) 72 (FB) 


Contract Act (9 of 1672), Ss. 3, 4, 5 — 
Whether a party who offers to be bound by 
statement of any opposite parties, cannot 
resile from such offer after the other party 
has agreed to make such statement. AIR 
1976 Punj & Har 287; (1955) 57 Pun LR 
327; AIR 1961 Punj 31 and (1978) 2 Rent 
LR 708, Overruled (Oct) 284 ŒB) 
5, 4 — See Ibid, S. 3 (Oct) 284 (FB) 
S, 5 — See Ibid, S. 3 (Oct) 284 GB) 
Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 
~—Court-fees Act (7 of 1870), S. 7 (ix) and 
Sch. 1, Art. 1 — Appeal against final decree 
passed in redemption suit —- Appeal against 
preliminary decree on which ad valorem 
court-fee has been paid, pending decision 
~~ Court-fee payable on memorandum of 
appeal against final decree. C. M. No. 
518-C-I of 1977 in R. F. A. No. 432 of 
1977, D/- 5-5-1977 (Punj & Har), Reversed; 
AER 1923 Lah 632, Dissented from 

(Jul) 202 (ŒB) 
Sch, 1, Art. 1 — See Ibid, S. 7 (ix) 

(Jul) 202 (ŒB) 


Criminal Procedure Code (5 of 1893), S. 488 
~ See Hindu Marriage Act (1955), S. 13 
(Jun) 171 
Custom — Punjab — Jats of Rohtak Tehsil 
—- Agricultural Land — Riwaj-I-Am of 1909 
prohibiting testamentary disposition — Not 


Custom (contd) 
unreasonable — Will by jat bequeathing 
ancestral property is invalid. R. S. A. Nos. 
889 and 975 of 1972, D/~ 7-11-1974 (Punj * 
& Har), Reversed (Jul) 196 


Displaced Persons (Compensation and Reha- 
bilitation) Act (44 of 1954), S. 33 — Sez 
Constitution of India, Art. 226 (3) 

(Oct) 291 (FB) 
East Punjab Urban Rent Restriction Act 
(3 of 1949) 


See under Houses and Rents. 
EDUCATION 


~—Kurukshetra University Act (12 of 1956), 
Ss. 15, 16 and Appendix 1 (k) — Ordinances 
framed under Ss, 15, 16, Ordinance 1 — 
Guidelines issued by University to affiliated 
Colleges for purposes of admission to B.Ed. 
Course for the year 1977-78 are within Ordi- 
nance 1 and therefore binding on Colleges. 
C. W. P. No. 1357 of 1978, D/- 9-10-1978 
(Punj & Har), Reversed (Apr) 103 A (FB) 
S, 16 — See Ibid, S. 15 

(Apr) 103 A (FB) 


Essential Commodities Act (10 of 1955), 
S. 3 — Haryana Cold Storage (Licensing 
and Regulation) Order (1979), Cl. 18 (1) — 
Order is not ultra vires of S. 3 (1) 

(Feb) 52 A 
——§. 3 — Central Government Cold 
Storage Order (1964) and Haryana Cold 
Storage Order (1964) — Both Orders cover 
different fields and different aspects of mat- 
ter —- Haryana Order cannot be challenged 
on ground that a delegate of Central Gov- y 
ernment cannot make an order covering 
same field (Feb) 52 J 
—S. 3 (1) — Regulation of Cold Storage 
charges by Haryana Order of 1979 is not 
beyond scope of S. 3 (1) (Feb) 52 C 


~S. 3 (1) — Haryana Cold Storage 
(Licensing and Regulation) Order (1979) — 
Not violative of S. 3 (1) on ground that 
State Government had not formed its opin- 
ion as postulated by S. 3 (Feb) 52 D 
———-S, 5 — Haryana Cold Storage (Licensing 
and Regulation) Order (1979), Cl. 2 (a) — 
Word ‘includes’ must be read as ‘means’ — 
Order is not ultra vires of powers of State 
Government delegated to it under S. 5 
(Feb) 52 B 


Evidence Act (1 of 1872), S. 33 — Relevancy 
of evidence under the Section — Conditions 
essential (Apr) 122 A 
S. 43 — Previous decision of Criminal 
Court holding person guilty under S. 304, 
I. P. C. — Judgment not‘binding on Civil 


Subject Index, A. L R. 


Evidence Act (contd.) 
Court in subsequent proceeding for succes- 
sion Gun) 164 A 
-——-§, 107 — Person shown to be living 
within 30 years — Proof of his death during 
the period is on the person alleging so 
(Oct) 274 A 
——§. 108 — Presumption under in case of 
decree for divorce under S, 11 read with 
S. 5 (i) Hindu Marriage Act. AIR 1963 


Mys 115, Dissented from (Oct) 274 B 
——-S. 108 — Proof necessary to raise the 
presumption (Oct) 274 C 
——§, 110 — Title to property — Dispute 
about (Apr) 122 B 


General Clauses Act (10 of 1897), S. 21 — 
See 
(1) Wakf Act (1954), S. 18 (Nov) 306 A 
(2) Wakf Act (1954), S. 67 (Nov) 306 C 


Government Grants Act (15 of 1895), S. 3 
— Resumption of land and building under 
Regn. 6 — Not discriminatory (Dec) 339 A 
——S. 3 — Whole of grant sought to be 
resumed — Question of affording any op- 
portunity before issuing notice does not 
arise (Dec) 339 B 
-———§, 3 — Determination of quantum of 
compensation — Affording of opportunity 
in regard to determination. 1972 All LJ 
382, Dissented from (Dec) 339 C 


Haryana Cold Storage (Licensing and Regu- 
lation) Order (1979) —- See Essential Com- 
modities Act (1955), S. 3 (1) (Feb) 52 D 
——Cl. 2 (a) — See Essential Commodities 
Act (1955), S. 5 _ (Feb) 52 B 
——Cl, 18 — See Constitution of India, 
Art. 14 (Feb) 52 G 
——Cl. 18 (1) — See Essential Commodities 
Act (1955), S. 3 (Feb) 52 A 


——Cl. 18 (1) — Notification under dated 
5-3-1979 — Fixation of Cold Storage rate is 
based on relevant material and after appli- 
cation of mind — Not violative of Art. 19 
(1) (g) (Feb) 52 H 
——Cl. 18 (1) — Not bad on ground of 
sub-delegation by State Government of its 
powers as a delegate of Central Government 
(Feb) 52 I 
Haryana Municipal Common Lands (Regn- 
lation) Act (15 of 1974) 
See under Municipalities. 


Haryana Rice Procorement (Levy) Order 
(1979), Cl. 3 — See Sales Tax — Punjab 
General Sales Tax Act (1948), S. 2 (h) 
(Oct) 278 (FB) 
Haryana Urban (Control of Rent and Evic- 
tion) Act (11° of 1973) i 
See under Houses and Rents. 
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Hindu Law — Mitakshara School — Gift 
— Land received by vendor under gift ‘by 
father — Land in the hands of vendor is 
not ancestral —- Sale of land cannot be 
challenged by the sons of vendor (Dec) 345 
Hindu Marriage Act (25 of 1955), 
— See Evidence Act (1872), S. 108 





(Oct) 274 B 

——S. 11 — See Evidence Act (1872), Sec- 
tion 108 (Oct) 274 B 
Ss. 13 and 13-A — Criminal P. C. 
(1898), S. 488 — Husband A maltreating 
wife B and turning her out -— After 15 


years of separation A filing petition for 
divorce decree —- Decree for judicial separa~ 
tion under S. 13-A proper — Does not af- 
fect maintenance order under S. 488 

- (Jun) 171 
Ss, 13 (1A), 23 — Dissolution of mar- 
riage — Application by husband on ground 
of non-compliance of decree for restitution 
of conjugal rights — Wife’s plea that hus- 
band refused to let compliance with the 
decree — No ground to disentitle him re 
lief (Aug) 220 B 
——S. 13 (1-A) and S. 23 — Civil P. C. 
(1908), O. 21, R. 23 — Decree for restitu- 
tion of conjugal rights — Husband not re- 
suming cohabitation for one year — Filing 
application for divorce — Executing Court 
can refuse to execute decree for restitution 
(Nov) 325 
(Jun) 171 





——S. 13-A -~ See Ibid, S. 13 
—S. 23 — See Ibid, S. 13 (1A) 


(Aug) 220 B; (Nov) 325 
—-S. 23 (2) — Divorce case — Reconcilia- 
tion between parties — Attempt by Court— 
Need not be at a stage short of pronounce. 
ment of judgment — Can be at earlier stage 
— Choice when to make effort — Within 





discretion of Court (Aug) 220 A 
S. 24 — Maintenance pendente lite — 
Independent income — Meaning — Person 


working with his father — Could not escape 
from the liability for maintenance pendente 
lite (Apr) 120 
—-§. 27 — Mode of disposal of property 
— Expression ‘which may belong jointly’ — 
Meaning. AIR 1972 All 153 and AIR 1968 
Mys 226, Diss. from (Nov) 334 
Hindu Succession Act (30 of 1956), S. 25 — 
Bar of succession under — Scope of 

(Jun) 164 B 

HOUSES AND RENTS 

—Kast Punjab Urban Rent Restriction Act 
(3 of 1949), Ss. 2 (d), 2 (e), 2 h), 11 and 
19 — Portion of residential building rented 
out to Chartered Accountant for running 
his office —- Whether the building becomes 
non-residential building (Oct) 302 


S5. 3 Q) 
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Houses and Rents — East Punjab Urban 
Rent Resiriciion Act (contd.) 


——S. 2 (e) — See Ibid, S. 2 (d) (Oct) 302 .. 


——S. 2 (b) — See Ibid, S. 2 (d) 


(Oct) 302 
—S. 4 — See Air Force Act (1950), S. 32 

(Jun) 185 
—-S. 11 — See Ibid, S. 2 (d) (Oct) 302 
——S. 13 — See also Air Force Act (1950), 
S. 32 (Jun) 185 
——S. 13 — Eviction of tenant — Evidence 
led as to insufficiency of old house cannot 


be considered when not pleaded (Dec) 348 
S. 13 (2) Ejectment of tenant — 
Default in payment of rent Failure to 
pay rent on “first date of hearing” — Liabi- 
lity of ejectment is incurred. AIR 1972 
Punj & Har-453 and (1966) 68 Punj LR 847, 
Overruled (May) 140 (FB) 
S. 13 (2) Gi) (b) Demised premises 
identified in lease deed as shop Deed 
silent in regard to purpose —- Must be used 
as shop — Use of premises exclusively as 
godown amounts to change of user. C. R. 
No. 698 of 1959, D/- 12-8-60 (Punj) and 
C. R. No. 237 of 1966, D/- 25-11-1966 
(Punj), Overruled (Aug) 229 (FB) 
——S. 13 (2) (ii) (a) — Tenant validly sub- 
letting building in Chandigarh before com- 
ing into force of Rent Act Cannot be 
evicted on ground mentioned in S. 13 (2) Gi) 
(a) after coming into force of the Act —- 
(Case law discussed) (Nov) 319 B 
S. 13 (3) (a) @) (a) — Eviction petition 
— Bona fide requirement — Impleading of 
all the ingredients of sub-cls. (a), (b) and 
(c) of S. 13 (3) (a) (i) in the petition, whe- 
ther necessary (May) 131 B 
s S. 15 (3) — Remand — Appellate Au- 
thority has no power to remand whole case 
for decision afresh. C. R. No. 676 of 1962, 
D/- 5-4-1963 (Punj) and AIR 1979 Punj & 





e mere 














Har 132, Overruled (Jun) 188 
—S. 15 (5) — Revision — Finding of 
fact — Interference (May) 131.A 

S. 16 — See Air Force Act (1950), Sec- 
tidn 32 (Jun) 185 
——S. 19 — See Ibid, S. 2 (d) (Oct) 302 


—Haryana Urban (Control of Rent and 
Eviction) Act (41 of 1973), Ss. 13 (1) and 15 
—- Field covered specifically and squarely, 
by provisions of Act — Jurisdiction of Civil 
‘Court impliedly barred. (1978) 80 Pun. LR 
751 and AIR 1962 Punj 204 and AIR 1949 
East Punj 357, Overruled . (Apr) 106 (FB) 
——S. 13 (2) @, Second Proviso — Eject- 
‘ment on ground. of non-payment of arrears 
of rent for more than 3. years —’ “Arrears 
or rent” — Interpretation . (May) 137 


Interpretation of. Statutes — See 
(1) Essential Commodities Act (1955), S.5 
(Feb) 52 B 


(2) Panchayats — Punjab Gram Pancha- » 


yat Act (1953), S. 13-N (May) 145 


. Kurukshetra University Act (12 of 1956 


See under Education. 
Land Acquisition 
—Appcrtionment of compensation — Princi- 

ples 

See Land Acquisition Act (1894), S. 30 
—Compensation — Determination of 

See Land Acquisition Act (1894), S. 23 
Land Acquisition Act (1 of 1894), S. 11 — 
Determination of Compensation —- Classifi- 
cation of land for the purpose (Apr) 117 A 
Ss. 18, 26, 54 — Reference to Court 
under 5. 18 dismissed as time barred — Hf 
appeal lies (Nov) 329 A 
S. 18 — Reference — Application for 
— Limitation — Limitation Act, S. 5, Appli- 











cability (Nov) 329 B 
S. 23 — Acquisition of large area — 
Compensation — Computation -~ Solitary 


sale of nearby land, if can form basis of 





computation (Jan) 27 A 
S. 23 — Owner of land acquired, pur- 
chasing it from another — Gennineness of 


sale net challenged — He is entitled to pur- 
chase price paid by him, by way of com- 
pensation ' (Jan) 27 B 
Ss, 23 (2) and 28 Interest on sola- 
tium amount — Solatium infegral and statu- 








tory part of compensation -—- Interest on 
solatium could be granted (Apr) 117 B 

S. 26 — See Ibid, S. 18 (Nov) 329 A 
——S. 28 — See Ibid, S. 23(2) (Apr) 117B 


—-S. 30 — Apportionment of compensa- 
tion — Principles (Jan) 27 C 
S. 54 — See Ibid, S. 18 (Nov) 329 A 
Letters Patent (Punj & Har), Cl. 10 — New 
ground for which no basis exists in plead- 
ings or in arguments before single Judge 
cannot be allowed to be raised at the belated 
stage of argument in appeal . 
(Apr) 103 B (FB) 
Limitation Act (36 of 1963), 5.5 See 
Land Acquisition Act (1894), S 
(Nov). 329 B 
Art. 58 — Suit for declaration of ex- 
clusive : ownership of agricultural land half 
of which had been mutated in name of 
defendant — Starting point of limitation 
f . (Jan) 25 
——Art, 135 Applicable only for en- 
forcement of decree granting mandatory in- 
junction Not applicable for prohibitory 
injunction - (Feb) 62 A 


Maeator Vehicles Act (4 of 1939), Ss. 55 and 
56 — Grant of public carrier's: 








J 


` 
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Motor Vehicles Act (contd.) 
Procedure in considering applications for 
permit (Jul) 206 
——S. 56 — See Ibid, S. 55 (Jul) 206 
—-—S. 96 (2) — See Ibid, S. 110-B 

(Sep) 250 
S. 110 (before and after amendment by 
Act of 1969) — Claims Tribunal —- Juris- 
diction of, relating to claim as to damage 
to property Tribunal could adjudicate 
such claim if it had jurisdiction relating to 
it at the time of decision Absence of 
jurisdiction at the time of filing of claim 
is immaterial (Sep) 267 
S. 110-AA — Person entitled to com- 
pensation Can claim it either under 
Motor Vehicles Act or under Workmen's 
Compensation Act and not under both 

(Apr) 115 
S. 110-B — Unauthorised carrying of 
passenger in goods truck by its driver 
Death of passenger due to negligence of 
driver — Vicarious liability of owner of 
truck. F. A. O. No. 291 of 1971, D/- 27-10- 
1975 (Punj), Reversed (Jun) 167 
——S. 110-B — Compensation — Deceased 
a rickshaw puller carrying passengers be- 
yond limit — Not a ground for deduction 
in amount of compensation Deceased 
found not guilty of contributory negligence 
— Deduction in compensation not allowed 

(Jun) 183 A 

—S. 110-B — Compensation — Deceased 
35 years old rickshaw puller Found to 
contribute Rs. 1200/- annually to his depen- 
dants — Application of multiplier of 16 to 
annual dependency held reasonable. F. A.O. 
No. 253 of 1974, D/- 26-9-1975 (Pun) & 
Har), Party Reversed (Jun) 183 B 
—Ss, 110-B, 110-D, 110-C (2-A) and 96 (2) 
— Appeal by insurer against award- of 
Claims Tribunal — Insurer not objecting be- 
fore Tribunal that insured had colluded with 
claimant or was not contesting the claim of 
the claimant on merits — Held Insurance 
Company could not be allowed to contest 
award on merits. Case law discussed 





ie 


initial 





—_— 





Kasanen 


ed 


fee 


(Sep) 250 
——§. 110-C (2-A) — See Ibid, S. 110-B 

(Sep) 250 
—§. 110-D — See Ibid, S. 110-B 

(Sep) 250 


MUNICIPALITIES 
—Haryana Municipal Common Lands (Re- 
gulation) Act (15 of 1974), Pre. —- Constitu- 
tionality Act not being a measure of 
agrarian reform is not protected by Arti- 


cle 31-A of Constitution (Feb) 37 (EB) 


-—Punjab Municipal Act (3 of 1911), Sec- 
tions ` 12-A, 12-B. 12-C, 12-D, 12-E-— Pun- 


— 
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Municipalities -—- Punjab Municipal Act 
(contd.) 
jab Municipal Election Rules R. 5 — 


Meeting called under R. 5 for making sta- 
tutory co-option — Adjournment of meet- 
ing due to blatant rowdyism — Adjourned 
meeting not an independent meeting but a 
continuation of first meeting. (1973) 75 
Pun LR 318, Overruled (May) 155 
——S, 12-B — See Ibid, S. 12-A (May) 155 
women, 12-C — See Ibid, S. 12-A (May) 155 
S. 12-D — See Ibid, S. 12-A (May) 155 
S, 12-E — See Ibid, S. 12-A (May) 155 
~——-§, 102 (1) (c) — Framing of scheme — 
Statement of ownership — Opportunity of 
filing objections not afforded to some land 
owners — Writ petition against High 
Court did not dismiss it on ground that dis- 
puted questions of fact arise — Municipal 
Committee was directed to hear objections 

(Sep) 254 B 
~S, 192 (1) (cC) — Section is not violative 
of Arts. 14, 19 (1) (g) and 31 of the Con- 
stitution (Sep) 254 A 
—Punjab Municipal Election Rules, R. 5 — 
See Municipalities —- Punjab Municipal Act 
(1911), S. 12-A (May) 155 


Negotiable Instruments Act (26 of 1881), 
S. 6 — See Civil P. C. (1908), O. 20, R. 14 
' (Sep) 270 

Package Deal Rules, R. 11 — Order of can- 
cellation of original transfer — Subsequent 
vendees from original transferee are also 
entitled to be heard before order is passed 
(Apr) 112 

PANCHAYATS 

-Punjab Gram Panchayat Act (4 of 1953), 
Ss. 13-N, 13-OO and 13-V Composite 
order under Ss. 13-N and 13-OO — Order 
appealable under S. 13-V (May) 145 
———§, 13-00 — See Ibid, S, 13-N (May) 145 . 
wm, 13-V —- See Ibid, S. 13-N (May) 145 
S, 102 (1) and (1-A) (as amended by 
Haryana Act 3 of 1976) — Suspension of 
Panch or Sarpanch under — Order is of 
quasi-judicial nature — Opportunity of hear- 
ing has to be afforded before passing order 
(Aug) 209 (FB) 


Partnership Act (9 of 1932), Ss. 46, 48 — 
Local Commissioner — Functions of — 
Direction by Court, after dissolution, to take 
possession of assets and apply them in dis- 
charge of debts etc. -— Not against law 
(Aug) 215 

——-§, 48 — See Ibid, S. 46 (Aug) 215 
Pepsu Tenancy and Agricultural Lands Act 

- (13 of 1955) i 

See under ‘Tenancy Laws. 
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Public Premises (Eviction of Unauthorised 
Occupants) Act (32 of 1958), Ss. 4 and 7 — 
Non-execution of decree declaring certain 
land to be Government land within three 
years — Does not bar application for evic- 
tion (Nov) 323 
S. 7 — See Ibid, S. 4 (Nov) 323 
Public Premises (Eviction of Unauthorised 

Occupants) Act (40 of 1971), S. 1 — See 
Public Premises (Eviction of the Unauth-« 
orised Occupants) Act (1958), S. 4 (Nov) 323 


S. 5 — See 
(1) Ibid, S. 9 (Mar) 69 
(2) Constitution of India, Art. 226 

(Oct) 282 (FB) 
Ss. 9, 5 — Eviction order —— Appeal 
against — Addl. District Judge not having 
10 years standing —- Cannot be authorised by 
District Judge to hear the appeal (Mar) 69 


Punjab Courts (Amendment) Act (35 of 
1963), Pre. — See Constitution of India, 
Art. 246 (Jan) 1 ŒB) 
Punjab Courts (Haryana Amendment) Act 
(20 of 1977), Pre. — See Constitution of 
India, Art 246 (Jan) 1 (FB) 
Punjab Courts (Haryana Amendment) Act 
(24 of 1978), Pre. — See Constitution of 
India, Art. 246 (Jan) 1 (FB) 


Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 

Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats. 

Punjab Municipalities Act (3 of 1911) 
See under Municipalities. 

Punjab Municipal Election Rules 
See under Municipalities, 


Punjab Land Reforms Act (10 of 1973) 
See under Tenancy Laws. 


Punjab New Capital (Periphery) Control Act 
(1 of 1953), S. 1 — See also Punjab Re- 
organization Act (1966), S. 88 (Aug) 222 G 
S. 1 — Act applicable within 10 miles 
of boundary of Chandigarh — Act not vague 
on that ground (Aug) 222 J 
——S. 3 (1) — See Ibid, S. 4 (1) 














(Aug) 222 E 
——Ss. 4, 5, 6 (6) and 12 (2) — Application 
for permission to raise construction — No 


order passed thereon for 3 months — Con- 
structions raised thereafter but not in ac 
cordance with plans and restrictions —— Con- 
structions continue to be unauthorised in spite 
of presumed permission of Deputy Commis- 
sioner under S. 6 (6) (Aug) 222 D 
Ss. 4 (1) and 3 (1) — Section 4 (1) not 
complied with after notification under Sec- 
tion 3 (1) — Notification does not become 
unenforceable (Aug) 222 E 





Panjab New Capital (Periphery) Control Act 
(contd.) 
ome, 5 mmm See 
(1) Ibid, S. 4 (Aug) 222 D 
(2) Ibid, S. 12 (2) (Aug) 222 A, B 
(3) Constitution of India, Art. 226 
l (Aug) 222 I 
aS, 6 ~~ See Ibid, S, 12 (2) 
(Aug) 222 A, B 
~S. 6 (6) — See Ibid, S.4 (Aug) 222 D 
———Ss. 12 (1) and (2) and 13 — Unauthorised 
construction by petitioners — Show cause 
notice by Deputy Commissioner — Order of 
Deputy Commissioner, consigning papers — 
Not a decision by competent Court in pro- 
ceedings under Section 12 (1) — Deputy Com- 
missioner not debarred from proceedings 


under Section 12 (2) (Aug) 222 F 
eS, 12(2) — See also 
(1) Ibid, S. 4 (Aug) 222 D 


Q) Constitution of India, Art. 226 

{Aug) 222 I 
————-SS, 12 (2), 5 and 6 — Unauthorised con- 
structions in controlled area before S. 12 (2) 
was struck down as ultra vires the Constitu- 
tion — Sub-section (2) amended thereafter in 
1976 — Constructions not rendered auth- 
orised due to amendment — Order for de- 
molition under the amended provision — 
Not illegal (Aug) 222 A 
Ss, 12 (2), 5 and 6 — Unauthorised con- 
structions before amendment of S. 12 (2) in 
1976 —- Demolition order after amendment 
— Does not violate Art, 20 (1) of the Con- 
stitution —— Section 12 (2) (as amended) is 
not violative of Art. 20 (1) (Aug) 222 B 
————S, 12 (2) (as substituted in 1976) — Un- 
authorised constructions by petitioners, in 
violation of Section 5, before enactment of 
Section 12 (2) in 1976 —— Petitioners cannot 
be taken to have acquired a right to retain 


them (Aug) 222 C 

me, 13 — See Ibid, S. 12 (1) and (2) 
(Aug) 222 F 

Ponjab Pre-emption (Repeal) Act (11 of 


1973), S. 3 — Pre-emption suit decreed prior 
to the Act —- Rejection of judgment-debtor’s 
objections by the Executing Court is. not a 
decree and therefore not barred (Nov) 313 A 
Punjab Reorganization Act (31 of 1966), S. 88 
— Punjab New Capital (Periphery) Control 
Act (1 of 1953), S. 1 — Act was in force 
when the erstwhile State of Punjab was re- 
organised on 1-11-1966 —- Under S. 88, the 
Act continues to remain in force after Nov. 
1, 1966 (Aug) 222 G 
S, 89 —- Adaptation of Punjab New 


Capital (Periphery) Control Act (1 of 1953), . 


under Section 89 —- Adaptation did not 
abrogate the old Act (Aug) 222 H 


P 
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Punjab Rice Procurement (Levy) Order 
(14958), Cl 3 — See Sales Tax — Punjab 
‘General Sales Tax Act (1948), S. 2h) 
(Oct) 278 GB) 
Punjab Security of Land Tenures Act (10 of 
1953) 
See under Tenancy Laws. 
Punjab Security of Land Tenures Rules (1953) 
See under Tenancy Laws. 


Punjab Security of Land Tenures Roles 
(1956) 
See under Tenancy Laws. 

Punjab Tenancy Act (16 of 1887) 
See under Tenancy Laws. 


Punjab Urban Estates (Development and Re» 
gulation) Act (22 of 1964), S. 2 G) — Punjab 
Urban Estates (Sales of Sites) Rules (1965), 
Rr. 5 (3) and 7 — Government taking policy 
decision to allot one kanal plot for residence 
purposes throughout State — Applicant can- 
not insist on two kanal plot. (1976) 78 Pun 
LR 404, Overruled (Mar) 88 
——S. 3 — See Constitution of India, Arti- 
cle 226 (Mar) 65 (FB) 
Punjab Urban Estates (Sale of Sites) Rules 
(1965), R. 5 — See, Constitution of India, 
Art, 226 (Mar) 65 (ŒB) 
——R. § (3) — See Punjab Urban Estates 
(Development & Regulation) Act (22 of 1964), 
Ss. 2 @ (Mar) 88 
-—R. 7 — See Punjab Urban Estates (Dev- 
elopment and Regulation) Act (22 of 1964), 
S. 2 (i) (Mar) 88 
Punjab Wakf Rules (1964), R. 6 — See 

(1) Wakf Act (1954), S. 3(e) (Nov) 306B 

(2) Wakf Act (1954), S. 18 (Nov) 306A 

(3) Wakf Act (1954), S. 67 (Nov) 306 C 


SALES TAX 


-—Funjab General Sales Tax Act (46 of 1948), 
Ss. 2 (b), 5 (1) — Punjab Rice Procurement 
(Levy) Order (1958), Cl. 3 — Compulsory 
sale of rice to State Government in pursuance 
of levy procurement scheme — Not a sale 

(Oct) 278 (FB) 
——S, 5 (1) — See Ibid, S. 2 (bh) 

(Oct) 278 (EB) 


Sikh Gurdwaras Act (Punjab Act 8 of 1925), 


S. § — Institution notified as Sikh Gur- 
dwara under S. 7 (3) — Objection pefition 
by hereditary office-holder or by worshippers 
— Petition is not to be dismissed merely be- 
cause institution is not alleged to be Gur- 
dwara (Feb) 43 (FB) 
———S. 87 (1) (a) — See Ibid, S. 142 

(Oct) 299 (FB) 
——S§. 88 (3) — See Ibid, S. 142 
(Oct) 299 (FRB) 


am o 


essential 
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Sikh Gurdwaras Act (contd.) 
—s. 142, 87 (1) (a), 88 (3) — Sikh Gur- 
dwara Judicial Commission — Powers of — 
Gurdwara Committee nominated under Sec- 
tion 87 (1) (a) — Constitution of — Validity 
(Oct) 299 (FB) 
Specific Relief Act (47 of 1963), S. 37 — In- 
terim injunction —— Grant of — Principles 
(Aug) 217 
——S. 41 (b) — Suit for permanent injunc- 
tion when becomes infructuous 
. (Dec) 351 A 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1859), S. 2 (7) — See Civil 
P. C. (1908), O. 20, R, 14 (Sep) 270 





TENANCY LAWS 


—Pepsu Tenancy and Agricultural Lands Act 
(i3 of 1955), S. 32-BB — See also Constitu- 
tion of India, Art. 31-A (Jan) 18 B 
——S. 32-BB — Purpose of — Agrarian re- 
form — Primary purpose. 1975 Punj LJ 391, 
Reversed i (Jan) 18 A 
——S. 32-BB (2) — Imposition of penalty — 
Validity of provisions. 1975 Punj LJ 391, 
Reversed (Jan) 18 C 
S. 32-D (4) and (3) and S. 50 — Order 
passed on appeal by Commissioner under 
Section 32-D (3) — Revision under S. 32-D 
(4) to Financial Commissioner is not main- 





tainable (Mar) 94 (FB) 
—S. 50 — See Ibid, S. 32-D (4) and (3) 
(Mar) 94 (FB) 


—Punjab Land Reforms Act (10 of 1973), 
S. 1 — See Constitution of India, Art. 14 
(Sep) 242 B 
——Ss. 5, 8, 9, 11, 28 — Punjab Security of 
Land Tenures Act (10 of 1953), Ss. 5, 10-A 
— Punjab Security of Land Tenures Rules 
(1956), Rr. 8, 9, 10, 11-A — Surplus area de- 
clared as such under Punjab Act of 1953 —~ 
Not utilised till commencement of Reforms 
Act — Land owner is not entitled to fresh 
selection of his permissible area for his sons 
— Rule 8 is inconsistent with Reforms Act, 


Ss, 8, 9 and 11 (Sep) 242 A 
-——S. 8 — See Ibid, S. 5 (Sep) 242 A 
——-S, 9 — See Ibid, S. 5 (Sep) 242 A 
—S. 11 — See Ibid, S. 5 (Sep) 242 A 
———S. 28 —- See Ibid, S. 5 (Sep) 242 A 


—Punjab Security of -Land Tenures Act 
(10 of 1953), S. 5 — See Tenancy Laws — 
Punjab Land Reforms Act (1973), S. 5 


: (Sep) 242 A 
— Ss. 5-B and 5-C — Determination of 
surplus land de novo — Notice to alienees 


(May) 152 A 
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Tenancy Laws — Punjab Security of 

‘Tenures Act (contd.) 

—S, 5-C — See Ibid, S. 5-B (May) 152A 
——Ss. 9 (1) (i), 14-A — Eviction of tenant 
— One brother holding general power of at- 
torney on behalf of remaining brothers — 
Signing and verifying eviction application on 


their behalf — Valid. 1967 Pun LJ 289 
(F. Commr.) and 1975 Pun LJ 334 (F. 
Commr.), Overruled (Jun) 177 


— S. 10-A — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 5 


(Sep) 242 A 

—S. 14-A — See Ibid, S. 9 (1) G) 
(Jun) 177 
——S§. 18 (2) — Interpretation of. 1970 Pun 
LJ 8, Overruled (Jan) 23 


—Punjab Security of Land Tenures Rules 
(1953), R. 11 — See Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 
S. 9 (D) © (Jun) 177 
—Punjab Security of Land Tenures Rules 
(1956), R. 6 (5) and (6) — Determination of 
surplus land de novo — Resettled tenant will 
have no right to be heard. 1978 Pun LJ 3, 
Overruled (May) 152 C 
——R. 8 — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 5 
(Sep) 242 A 
——R. 9 — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 5 

(Sep) 242 A 
—R. 10 — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 5 (Sep)242A 
——R, 11-A — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 5 (Sep) 242 A 
—Punjab Tenancy Act (16 of 1887), S. 86 — 
— See Tenancy Laws — Punjab Security of 
Land Tenures Act (1953), S. 9 (J) (i) 


(Jun) 177 
Torts — Vicarious liability — See Motor 
Vehicles Act (1939), S. 110-B (Jun) 167 


Trade and Merchandise Marks Act. (43 of. 


1958), S. 28 —- Mark deceptively similar — 
Includes phonetic similarity though meanings 
of the words are different - (Apr) 127 A 
-—S. 30 — Applies only when two similat 
marks already .registered and does not in- 
clude cases where registration of one is 
pending (Apr) 127 B 


Transfer of Property Act (4 of 1882), S. 108 
(j) — Tenant can sub-lease his interest in 
absence of contract to the contrary. AIR 
1979 Punj and Har 160, Overruled 

(Nov) 319 A 
Wakf Act (29 of 1954), Ss. 3 (e), 12 and 67 
—— Punjab Wakf Rules (1964), R. 6 — Tenure 
of office of Chairman of Wakf Board — Not 
fixed for five years — Word ‘member’ in 
Section 12 does not include Chairman 

(Nov) 306 B 
~——S. 12 — See Ibid, S. 3 (e) Nov) 306 B 


———§, 17, Proviso — Removal of Chairman 
of Board by passing no-confidence motion — 
He continues in office till appointment of his 
successor is notified in official Gazette 

(Nov) 306 D 
~———S$s. 18, 67 — Punjab Wakf Rules (1964), 
R. 6 — Chairman of Wakf Board — Mem- 
bers of Board can remove him by passing 
vote of no-confidence. ILR (1975) Andh 


Pra 242, Dissented from (Nov) 306 A 
———S. 67 = See also 
(1) Ibid, S. 3 (e) CNov) 306 B 
(2) Ibid, S. 18 (Nov) 306 A 


———S. 67 — Punjab Wakf Rules (1964), R. 6 
— No-confidence motion against Chairman 
and re-election of new Chairman — Meeting 
for — Must be convened by Govt. in accord- 
ance with R. 6 (Nov) 306 C 
Workmen’s Compensation Act (8 of 1923), 
S. 2 (2) — See Motor Vehicles Act (1939), 


S. 110-AA (Apr) 115 
———S. 4 — See Motor Vehicles Act (1939), 
S. 110-AA {Apr) 115 


LIST OF CASES OVERRULED; REVERSED AND DISSENTED FROM ETC. 
IN A. L R. 1980 PUNJAB & HARYANA 
Diss.: Dissented from in; Over.: Overruled in; Revers: Reversed in. 


AIR 1923 Lah 632 (Pt. A) — Diss. AIR 
1980 Punj 202 (ŒB) (Jul). 

AIR 1925 Lah 208 — Diss. AIR 1980 Pat 

- 4143 F (JuD 

AIR 1934 Lah 138 (FB) (Pt. B) — Diss. AIR 
1980 Andh Pra 290 (Nov). 

AIR 1944 Lah 165 (Pt. A) — Diss. AIR 
1980 Gauhati 19 A (Apr). 

AIR 1946 Lah 316 (FB) —. Diss. AIR 1980 
NOC J & K 166 (FB) (Dec). 


AIR 1947 Lah 215 (Pt. A) — Over. 
1980 SC 1522 (Oct). 


AIR 1947 Lah 335 — Held not good Jaw in 
view of AIR 1931 PC 79. AIR 1980 
Sikkim 1 Ç (Sep). ` 


AIR 1949 EP 357 — Over. AIR -1980 Punj 
106 (FB) (Apr). 
(1955) 57 Pun LR 327 — Over. 


AIR 


AIR 1980 


Punj 284 (FB) (Oct). ro 


> 


a 


Y 


AIR 1956, Punj 21 (Pt. C) — 


List of Punjab and Haryana Cases Overruled, Reversed etc. -in 1980 (concld.) 13 


Diss. AIR 1980 
Ker 190 B (Oct), 

(1960) C. R. No. 698 of 1959, D/- 12-8-1960 
(Punj) — Over. AIR 1980 Punj 229 
(FB) (Aug). 

AIR 1960 Punj 517 — Dies. AIR 1980 Andh 
Pra 290 (Nov). 


AIR 1961 Punj 31 — Over. 
284 (FB) (Oct). 

AIR 1962 Punj 55 — 
J & K 50 C (Sep). 

AIR 1962 Punj 204 (Pt. D) — Over. 
1980 Punj 106 (FB) (Apr). 

AIR 1962 Punj 495 (Pt. B) — Diss. AIR 
1980 Kerala 190 B (Oct). 


AIR 1980 Punj 
Diss. AIR 1980 
AIR 


(1963) C. R. No. 676 of 1962, DJ- 5-4-1963 
(Punj) — Over. AIR 1980 Punj 188 
(Jun). l 

AIR 1965 Punj 412 (Pt. A): 66 Pun LR 
1032 — Diss. AIR 1980 Delhi 283 B 
(Oct). 

(1966) C. R. No. 237 of 1966, D/- 25-11-1966 
(Pun) — Over. AIR 1980 Punj 229 

. ŒB) (Aug). 

(1966) 68 Punj LR 847 — Over. 
Punj 140 (FB) (May). 

1967 Pun LJ 289 (F. Commr.) — Over. AIR 
1980 Punj 177 (Jun). 

(1967) 1 Lab LJ 545 (Punj) — Over. 
1980 SC 1219 (Aug). 

(1969) L. P. A. No. 153 of 1969, D/- 10-4- 
1969 (Punj & Har) — Revers. AIR 1980 
SC 554 (Apr). 

1969 Ren CR 485 (Punj) (Pt. A) —Diss, AIR 
1980 Delhi 7 (Jan). 

1970 Pun LJ 8 — Over. 
(Jan). 

(1971) C. W. P. No. 3825 of 1968, DJ- 26-11- 

-1971 (Punj) — Over. AIR 1980 Punj 
236 (FB) (Aug). 

AIR 1971 Punj 351 — Over. 
138 (Jan). 

AIR 1972 Punj & Har 153 — Over. 
1980 Punj 140 (FB) (May). 

ILR (1972} 1 Punj 156 — Revers. AIR 1980 
SC 1464 (Sep). 

(1973) 75 Pun LR 318 — Over. 
Punj 155 (May). 

(1974) Cri. Order No. 79 of 1972, Dj- 5-8- 
1974 (Punj) (FB) — Over. AIR 1980 
Punj 72 (FB) (Mar). 

(1974) R. S. A. Nos. 889 and 975 of 1972, 
D/- 7-11-1974 (Punj) — Revers. AIR 
1980 Punj 196 (Jul). 

1974 ACJ 505 (Punj) — Diss. 
Him Pra 16 G (May). 


AIR 1980 


AIR 


AIR 1980 Punj 23 


AIR 1980 SC 
AIR 


AIR 1980 


AIR 1980 


(1975) F. A. O. No. 291 of 1971, D/- 27-10- 
1975 (Punj) — Revers. AIR 1980 Punj 
167 (Jun). 

(1975) F. A. O. No. 253 of 1974, Dj- 26-9- 
1975 (Punj) — Partly Revers. AIR 1980 
Punj 183 B (Jun). 

(1975) S. A. No. 896 of 1963, D/- 22-7-1975 
(Punj) — Revers. AIR 1980 Punj 85 
(Mar). 

AIR 1975 Punj & Har 135 — Diss. AIR 
1980 Madh Pra 19 A (Feb). 


1975 Pun LI 334 (F. Commr.) — Over. AIR 
1980 Punj 177 (Jun). 

1975 Pun LJ 391 — Revers. AIR 1980 Punj 
18 A, B, C (Jan). 

(1975) 77 Punj LR 79 — Over. AIR 1980 
NOC 184 A (Punj) (ŒB) (Dec). 


(1975) 2 Serv LR 531 (Punj) — Revers. AIR 
1980 SC 1275 A, B (Ang). 

AIR 1976 Punj 287 — Over. AIR 1980 Punj 
284 (FB) (Oct). 

(1976) 78 Punj LR 404 — Over. 

-  Punj 87 (Mar). 

(1977) C. M. No. 518-C-I of 1977 in R. F. A. 
No. 432 of 1977, DJ- 5-5-1977 (Punj} — 
Revers. AIR 1980 Punj 202 (Punj) GB) 
(Jul). 


AIR 1980 


AIR 1977 Punj 40 (FB) (Pt. A) — Over. AIR 
1980 SC 1612 E (Oct). 
AIR 1977 Punj 167 (FB) — Diss. AIR 1980 


Mad 294 (Nov). 

ILR (1977) 1 Punj & Har 877 — Revers. 
AIR 1980 SC 138 (Jan). 

(1978) C. W. P. No. 1357 of 1978, DJ- 9-10- 
1978 (Punj) — Revers. AIR 1980 Punj 
103 A (ŒB) (Apr). 

AIR 1978 Punj 1 (Pt. A) — Revers. AIR 
1980 SC 1632 B (Oct). 


1978 Cri LJ 608 (Punj) — Diss. AIR 1980 
Him Pra 36 B (FB) (Sep). 

1978 Punj LJ 3 — Over. AIR 1980 Punj 
152 C (May). 

(1978) 80 Pun LR 751 — Over. AIR 1980 
Punj 106 (FB) (Apr). 

(1978) 2 Rent LR 708 — Over. AIR 1980 


Punj 284 (FB) (Oct). 
AIR 1979 Punj 132 — Over. AIR 1980 Punj 
188 (Jun). 
AIR 1979 Punj 160 : (1979) 81 Pun LR 148 
— Over. AIR 1980 Punj 319 A (Nov). 
(1979) 81 Pun LR -94 — Over. AIR 1980 
Punj 236 (FB) (Aug). 
(1979) 2 Rent LR 695 (Punj) — Revers. AIR 
1980 SC 1709 A (Nov). 
(1980) 1 Serv LR 251 — Revers. 


AIR 1980 
SC 1251 (Aug). 


COMPARATIVE TABL: 
AIR 1980 Punjab & Haryana = Other Journals 


AIR Other Journals | AIR Other Journals |; AIR Other Journals AIR Other Journals 
1FBILR (1979) 2 112cozTLB (1980) 2 162 1980 Rov L R56 | 254 ILR (1980) 2 
P & H 486 - P&H ILR (1980) 2 P & H 29 
1980 Rev LR 1 114 1980 Rev I: R 184 P&HA54 $265 (1980) 82 Pun 
18 1979PonLJ549 |115 1980 TAO169 184 1980 Rev L R 24 L R 185 
1979 Rev L R 668 1980 A O J 230 1687 82 Pun L R 323 1980 Rev L R 227 
ILB (1980) 1 1980 Rev L R 178 1980 TA 0 261 267 (1980) 82 Pun 
P&H1 117 (1980) 82 Puu ILB (1980) 2 R 4 
98 1979 Panj L J 545 L R 123 . P&H ae |270 (1980) 82 Pun 
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AIR 1980 PUNJAB AND HARYANA 1 


FULL BENCH 
PREM CHAND JAIN, D. S. TEWATIA 
AND AJIT SINGH BAINS JJ. 
Rajinder Singh ete, Appellants v. 
Kultar Singh and others, Respondents. 


Civil Misc. No. 1351-CI of 1978 in 
R.F.A. No. 359 of 1971, D/- 16-7-1979.* 

Constitution of India Art. 246, Sche- 
dule 7 List 2 Entries 3, 65, Schedule 7 
List 1 Entry 78 and Schedule 7 List 3 
Entries 11-A, 46 — Punjab Courts (Har- 
yana Amendment) Act (20 of 1977) Pre. 
~- Punjab Courts (Haryana Amendment) 
Act (24 of 1978) Pre. — Punjab Courts 
(Amendment) Act (35 of 1963) Pre. — 
Acts are valid, being enacted with requi- 
site legislative competence, AIR 1973 All 
596 (FB) Diss. from. 


So far as the High Courts are concern- 
ed, the topic of jurisdiction and powers 
in general is not separately mentioned in 
any of the entries of List I, but ‘Admin- 
istration of Justice’ as a distinct topic 


finds a place in Entry 8 of List IJ (now. 


entry 11-A of List II). (Para 23) 
The expression ‘Administration of Jus- 
tice’ occurring in entry 3 of List II of the 
7th Schedule has to be construed in its 
widest sense so as to give power to the 
State Legislature to legislate on all mat- 
ters relating to administration of justice. 
(Para 26) 


After the words ‘Administration of 
Justice’ in entry 3 there is a semi-colon 


*(Decided by Full Bench on order of re- 
ference made by D. S. Tewatia and 
A. S. Bains JJ. D/- 22-11-1978). 
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respect of any statute. 


and this punctuation cannot be discarded 
as being inappropriate. The punctuation 
has been put with a definite object of 
making this topic as distinct and not 
having relation only to the topic that 
follows thereafter. Under entry 78 of 
List I, the topic of jurisdiction and po- 
wers of the High Courts is not dealt with. 
Under entry 3 of List 2 the State Legis- 
lature can confer jurisdiction and powers 
or restrict or withdraw the jurisdiction 
and powers already conferred on any of 
the Courts except the Supreme Court, in 
Therefore, the 
State Legislature has the power to make 
a law with respect to the jurisdiction and 
powers of the High Court. AIR 1951 SC 
69 Explained. AIR 1968 SC 888 Rel. on. 
AIR’ 1973 All 596 (FB) Diss. from; -AIR. 
1965 Mys 76; AIR 1961 Ker 296-(FB) and - 
AIR 1959 Andh Pra 3 Foll. 

(Paras 27, 30, 35, 48 to 51, 54) 


The High Court of Judicature at La- 
hore exercised jurisdiction in accordance 
with the provisions of the Punjab Courts 
Act, which was a valid legislation and 
continued to be so un-affected by any 
other legislation. After the enforcement 
of the Constitution, again the Punjab 
Courts Act did not cease to be a valid 
law. The Punjab Courts Act did not 
merge in the Letters Patent, nor did the 
Letters Patent confer any jurisdiction on 
the High Court. (Para 50) 


The Judicial control of the High Court 
over the subordinate Courts has not been 
taken away by the impugned legislations. 

(Para 52) 
Chronological Paras 
1973 All LJ 759 (FB) | 

36, 39 


Cases Referred ; 
AIR, 1973 All 596 : 


2 P.& H. 

AIR 1968 SC 888 32. 
AIR 1965 Mys 76 40 
AIR 1961 Ker 226 (FB) 43 
AIR 1959 Andh Pra 3 44 


AIR 1951 SC 69 12, 21, 24, 31, 33, 35, 42 


M. S. Jain with I. C. Jain and Vinod 
Jain, for Appellants; S. C. Mohunta Ad- 
vocate-General, Haryana with Naubat 
Singh Sr. Dy. Advocate-General (Har- 
yana) and A. S. Sarhadi, Advocate-Gene- 
ral (Punjab) with R. K. Mahajan, Dy. 
Advocate-General (Punjab), for Respon- 
dents. 


PREM CHAND JAIN J.:— The Punjab 
Courts (Haryana Amendment) Act, 1977 
(Act No. 20 of 1977) and the Punjab 
Courts (Haryana Amendment) Act, 1978 
(Act No. 24 of 1978) were passed by the 
Haryana State Legislature. By Act No. 20 
of 1977, the jurisdictional value of an ap- 
peal to the Court of District Judge from 
a decree or order of a Subordinate Judge 
was raised to Rs. 20,000/-, while by Act 
No. 24 of 1978 it was provided that an 
appeal from a decree or order of a Sub- 
ordinate Judge shall lie to the District 
Judge, irrespective of the value of the 
original suit. Under Act No. 24 of 1978, 
an amendment was also made in S. 41 in 
order to bring the provisions of that 
section in conformity with the provisions 
of S. 100 of the Code of Civil Procedure. 
The effect of the amendment in S. 39 
under Act No. 24 of 1978 is that all 
R.F.As pending in this Court shall stand 
transferred to the Court of the District 
Judge. 


2. R.F-A. No. 359 of 1971 (Rajinder 
Singh etc. v. Kartar Singh etc.) and 
R.F.A. No. 67 of 1974 (Punjab Electrical 
and General Industries (Pvt.) Ltd. v. The 
State Bank of India) were pending deci- 
sion in this Court. In view of the amend- 
ment made by virtue of Act No. 24 of 
1978, both these appeals were to be 
transferred to the District Judge for dis- 
posal. Two applications under S. 151 of 
the Code of Civil Procedure have been 
filed in the two appeals respectively, 
calling in question the vires of the afore- 
said two Amendment Acts. These appli- 
cations came uo for hearing before a 
Division Bench of this Court consisting 
of brethren D. S. Tewatia and A. S. Bains, 
JJ. My learned brethren after hearing 
arguments at great length, referred the 
matter to be decided by a larger Bench 
vide order dated Nov. 22, 1978 which 
reads as under :— 


“In Civil Miscellaneous No. 1351- 
C.1./1978 in R-F.A. No. 359 of 1971, vires 
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of Haryana Act No. 20 of 1977 called the 
Punjab Courts (Haryana Amendment) 
Act, 1977 and the Haryana Act No. 24 of 
1978 called the Punjab Courts (Haryana 
Amendment) Act, 1978 have been chal- 
lenged. Almost at the conclusion of ra- 
ther a marathon hearing, it transpired 
that perhaps the Punjab Act No. 35 of 
1963 called the Punjab Courts (Amend- 
ment) Act, 1963 is also not free from a 
challenge to its vires and that fact neces- 
sitated the hearing of the Advocate 
General, Punjab, which meant almost a 
de novo hearing of the entire matter and 
which was likely to take the same time 
as has already been spent on it. Since the 
matter is an important one and the entire 
field covered by the Advocate General, 
Haryana has to be covered again by the 
Advocate General, Punjab, we consider 
it desirable that the point be decided by 
a larger Bench. We, therefore, direct that 
the papers of this case be placed before 
Hon’ble Chief Justice for constituting a 
larger Bench. 

Mr. M. S. Jain is directed to supply to 
the Advocate General, Punjab, copy of 
the miscellaneous application. Mr. R. K. 
Mahajan, Deputy Advocate General, 
Punjab, accepts notice on behalf of Ad- 
vocate General, Punjab.” 

That is how the matter has been placed 
before us for disposal. ” 

3. In order to appreciate the argu- 
ments of the learned counsel, it will be 
necessary to refer to different entries 
occurring in various lists of the Consti- 
tution of India. The relevant entries are 
set out below :— 

List I - Union List 

77. Constitution, organisation, jurisdic- 
tion and powers of the Supreme Court 
(including contempt of such Court), and 
the fees taken therein; persons entitled 
to practise before the Supreme Court. 

78. Constitution and organisation (in- 
cluding vacations) of the High Courts ex- 
cept provisions as to officers and ser- 
vants of High Courts; persons entitled to 
practise before the High Courts. 


95. Jurisdiction and powers of all 
courts, except the Supreme Court, with 
respect to any of the matters in this 
List; admiralty jurisdiction. 

List I - State List 

3. Administration of justice: constitu- 
tion and organisation of all Courts, ex- 
cept the Supreme Court and the High 
Court: officers and servants of the High 
Court; procedure m rent and revenue 
courts: fees taken in all courts except the 
Supreme Court. 


1980 


65. Jurisdiction and powers of all 
Courts except the Supreme Court, with 
respect to any of the matters in this List. 

List HI - Concurrent List 


13. Civil Procedure, including all mat- 
ters included in the Code of Civil Proce- 
dure at the commencement of this Con- 
stitution, limitation and arbitration. 

46. Jurisdiction and powers of all 
courts, except the Supreme Court, with 
respect to any of the matters in this List. 

4. After the 42nd Amendment in the 
Constitution, there has been a change in 
item 3 of List II, which reads as under :— 

"3. Officers and servants of the High 

Court; procedure in rent and revenue 
courts; fees taken in all courts except 
the Supreme Court.” 
As a result of the aforesaid amendment, 
there has been an addition of item 11-A 
in List IT] (Concurrent List) which is to 
the following effect :—- 


*11-A. Administration of justice; con- 
stitution and organisation of all courts, 
except the Supreme Court and the High 
Courts.” 


5. Reference at this stage may also be 
made to the entries in the Lists given in 
the Seventh Schedule to the Government 
of India Act, 1935, as there has been a 
substantial departure in the enumeration 
of the subjects in the different Lists as 
occurring in the Constitution. The rele- 
vant entries of 1935-Act read as under :— 

List I - Federal Legislative List 

53. Jurisdiction and powers of all 
courts, except the Federal Court, with 
respect to any of the matters in this list 
and, to such extent as is expressly autho- 
rised by Part IX of this Act, the enlarge- 
ment of the appellate jurisdiction of the 
Federal Court, and the conferring there- 
on of supplemental powers. 

List If - Provincial Legislative List 

1. Public order (but not including the 
use of His Majesty’s naval, military or air 
forces in aid of the civil power); the ad- 
ministration of justice; constitution and 
organisation of all courts, except the 
Federal Court, and fees taken therein; 
preventive detention for reasons connect- 
ed with the maintenance of public order; 
persons subjected to such detention. 


2. Jurisdiction and powers of all 
courts except the Federal Court. with 
“respect to any of the matters in this list; 
procedure in Rent and Revenue Courts. 

List III - Concurrent Legislative List 

15. Jurisdiction and powers of all 
courts, except the Federal Court, with 
respect to any of the matters in this list. 
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6. A consideration of the legislative 
items set out above will show that under 
the Government of India Act, 1935 the 
administration of justice, constitution and 
organisation of all Courts, except the 
Federal Court, was a State Subject and 
it was within the competency of the State 
Legislature to make laws. This position 
continued up to 26th of Jan., 1950 when 
the Constitution of India came into force. 
In the Constitution, under entry 3 in 
List IT, the constitution and organisation 
of the High Court did not remain a State 
Subject as it was before the coming into 
force of the Constitution. Under the Con- 
stitution, Entry 78 in List I talks of the 
constitution and organisation (including 
vacations) of the High Courts. 


From this entry, it is evident that con- 
stitution and organisation of the High 
Courts became the subject of the Parlia- 
ment and did not remain within the am- 
bit of State Subjects. Under entry 77 in 
List I, the constitution and organisation, 
jurisdiction and powers of the Supreme 
Court, are a Central subject, In List I, 
entry No. 95 talks of jurisdiction and po- 
wers of all Courts except the Supreme 
Court with respect to any of the matters 
in List I. Entry 65 in List II talks of 
jurisdiction and powers of all Courts ex- 
cept the Supreme Court, with respect to 
any of the matters in List II. Entry 46 
in List III talks of jurisdiction and po- 
wers of all Courts except the Supreme 
Court with respect to any of the matters 
in List JIL 


T- At this stage, it may be useful to 
refer to certain provisions relating to the 
constitution and organisation of High 
Courts contained in the body of the Con- 
stitution. 


8 Article 214 provides that there shall 
be a High Court for each State. Art. 215 
lays down that every High Court shall be 
a court of record and shall have all the 
powers of such a Court. Art. 216 lays 
down that every High Court shall consist 
of a Chief Justice and such other Judges 
as the President may from time to time 
deem it necessary to appoint. Art. 217 
lays down the qualifications for appoint- 
ment and the conditions of service of a 
High Court Judge. Art. 220 puts restric- 
tions on a Judge practising in High Court 
over which he has presided. Art. 221 pro- 
vides for the salaries of the Judges. Arti- 
cle 222 deals with transfer of a Judge 
from one High Court to another. Art. 223 
deals with the appointment of acting 
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Chief Justice, Art. 224 deals with the ap- 
pointment of additional and acting 
Judges. Art. 225 deals with the jurisdic- 
tion of existing High Courts and the 
same may be reproduced for facility of 
reference, as some arguments were ad- 
vanced on the basis of this Article :— 


“225. Subject to the provisions of this 
Constitution and to the provisions of any 
law of the appropriate Legislature made 
by virtue of powers conferred on that 
Legislature by this Constitution, the 
jurisdiction of, and the law administered 
in, any existing High Court, and the res- 
pective powers of the Judges thereof in 
relation to the administration of justice 
in the Court, including any power to 
make rules of Court and to regulate the 
sittings of the Court and of members 
thereof sitting alone or in Division 
Courts, shall be the same as immediate- 
ly before the commencement of this Con- 
stitution.” 


9. Article 226 deals with the power of 
High Courts to issue certain writs. Arti- 
cle 227 confers upon the High Court the 
power of Superintendence over all Courts 
and Tribunals throughout the territories 
in relation to which it exercises jurisdic- 
tion. Art. 228 enables the High Court to 
withdraw to itself any case pending in a 
Court subordinate to it, on being satis- 
fied that the case involves a substantial 
question of law as to the interpretation 
of the Constitution, and to dispose of the 
case itself or on determining the question 
of law, to return it to the Court from 
which the case had been withdrawn, to 
be disposed of in conformity with the 
judgment of the High Court. Art. 229 
makes provision regarding the appoint- 
ments of officers and servants and the 
expenses of the High Courts. Art. 230 
gives power to the Parliament to, by law, 
extend the jurisdiction of a High Court, 
or exclude the jurisdiction of a High 
Court from, any Union Territory, Arti- 
cle 231 gives power to the Parliament to 
establish a common High Court for two 
or more States and a Union Territory. 


10. This is how reference was made to 
different provisions of the Constitution 
and the entries in various Lists by the 
learned counsel for the appellants. 


11. The principal argument of Mr. 
M. S. Jain, learned counsel for the appli- 
cants was that a legislation with respect 
to jurisdiction of this Court was not with- 
in the competence of the State Legisla- 
ture; that the Parliament alone had the 
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exclusive power to legislate with regard 
to the powers and jurisdiction of this 
Court and the matter was covered by en- 
tries 78 and 95 of List I of the VIIth 
Schedule to the Constitution; that the 
Jurisdiction and power of the High Court 
was not covered under the legislative 
subject of ‘administration of justice’ pre- 
viously mentioned in entry 3 of List TI, 
and now covered by entry 11-A of Con- 
current List III (after 42nd amendment 
in the Constitution); that the words “ad- 
ministration of justice’ have to be read 
in relation to the Courts which the State 
Legislature was competent to constitute 
and organise, and that the impugned Acts 
were not saved by virtue of entry 65 of 
List II and entry 46 of List III, as these 
entries empowered the State Legislature 
to confer special jurisdiction on the 
Courts, including the High Court, in res- 
pect of any particular legislative subject 
mentioned in List II and List III, on 
which the State Legislature could make 
law, 


12. In support of the argument that 
any law regulating the jurisdiction of the 
High Court is a law with respect to its 
constitution and organisation and, there- 
fore, a law under the field of Union List, 
reference was made to the pronounce- 
ment of the Supreme Court in the State 
of Bombay y. Narottamdas Jetha Bhai, 
AIR 1951 SC 69. According to Mr. Jain, 
the decision of the Supreme Court in 
Narottamdas Jetha Bhai’s case makes it 
indisputable that the words “constitution 
and organisation” occurring in 78th entry 
of the Union List are comprehensive 
enough to authorise legislation by the 
Parliament on the jurisdiction exercis- 
able by the High Courts and that any 
view to the contrary would be going 
counter to the said judgment, 


13. To appreciate this argument, it 
would be essential to notice briefly the 
facts of the aforesaid case. In that case, 
the constitutional validity of law made 
by the Provincial Legislature of the then 
Province of Bombay, called the Bombay 
City Civil Court Act (Act XL of 1948) 
was questioned before the Supreme 
Court. Under the provisions of that enact- 
ment, a Court for the Greater Bombay 
known as the Bombay City Civil Court 
was established. By S. 3 of that Act, the 
State Government was authorised by 
notification to provide that the new 
Court shall have jurisdiction to receive, 
try and dispose of all suits and other 
proceedings of a civil nature not exceed- 
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-ing Rs. 10,000/- in value arising within 
Greater Bombay except certain kinds of 
suits which were specified in the section. 
Section 12 divested the High Court of its 
jurisdiction to try suits cognizable by the 
City Civil Courts newly established. 


14. After the promulgation by the 
State Government, of the notification 
authorised by S. 3 of that Act, a- suit 
which was cognizable by the new Court, 
was instituted in the High Court of 
Bombay. An objection was raised before 
the High Court that the Provincial Legis- 
lature of the Province of Bombay had 
no legislative competence to make a law 
divesting the High Court of its jurisdic- 
tion to try the suit and that the suit was 
thus properly instituted in the High 
Court. The Division Bench upheld the 
plea and sent the case to the learned 
Judge in Chambers for disposal on merits. 


15. The State of Bombay appealed to 
the Supreme Court from the order of the 
Division Bench. The appeal succeeded 
before the Supreme Court, Five separate 
judgments were written by the learned 
Judges constituting the Bench. Faz] Ali, 
Mahajan and Mukherjea, JJ., held that 
“administration of justice” and “consti- 
tution and organisation of all Courts” 
under entry 1 of List II were wide 
enough to include the power to make 
laws with regard to the jurisdiction of 
all Courts established by the Provincial 
Legislature. It was also held that the 
object of entries 53, 2 and 15 of Lists I, 
II and IH, respectively was to confer 
special powers on the Federal and Pro- 
vincial Legislatures enabling them to 
make laws relating to matters specified 
in Lists I and II and a concurrent power 
on the Federal and Provincial Legisla- 
tures to make laws in respect of matters 
specified in List III. 


16. Patanjali Sastri and Das, JJ., did 
not accept this distinction between spe- 
cial and general jurisdiction, and held 
that the power to confer jurisdiction in 
respect of all matters in this List (entry 
2 List II) included the power to confer 
on Courts general jurisdiction with re- 
gard to “administration of justice” in 
entry 1, List II and any apparent conflict 
with entry 53 of List I would be resolved 
by applying the doctrine of pith and sub- 
stance. 


17. In the judgment delivered by 
Mahajan, J., it was observed that the 
power to make laws in respect of the 
constitution and organisation of Courts 


carried with it the power to confer gene- 
ral jurisdiction on such Courts, for’ a 
Court without power and jurisdiction, 
would be an anomaly. Mukherjea, J., also 
expressed the same view and observed 
that constitution of a Court necessarily 
includes its jurisdiction. 


18. Now the Bombay City Civil Courts 
Act, 1948 was a legislation made before 
the commencement of the Constitution. 
The question, therefore, was whether the 
topic of that legislation was in the Pro- 
vincial Legislative List or in the Federal 
Legislative List, which were Lists I and 
II in the Seventh Schedule to the 
Government of India Act, 1935. While the 
assertion made by the State of Bombay 
was that the topic of the legislation was 
within the Ist entry of the Provincial 
Legislative List and, therefore, within 
the legislative field assigned to the Pro- 
vincial Legislature, the argument ad- 
vanced for the plaintiff was that the 
53rd entry of the Federal Legislative List 
was the relevant entry and that the 
Federal Legislature alone had the compe- 
tence to make the impugned legislation. 


19. All the five learned Judges who 
delivered five separate judgments, were 
unanimously of the view that the topic 
of the impugned legislation was in the 
Provincial Legislative List and not in the 
Federal List. 


20. What was pressed on us‘by Mr. 
Jain, learned counsel for the appellants, 
was that the interpretation of the 1st 
entry of the Provincial List by everyone 
of the five learned Judges supports his 
contention that a law with respect to the 
jurisdiction of the High Courts is a law 
concerning constitution and organisation 
of those Courts and, therefore, a law 
authorised by the 78th entry of the Union 
List and not by the 3rd entry of the 
State List. ~ 


21. After giving my thoughtful consi- 
deration to the entire matter in the light 
of the observations made by their Lord- 
ships of the Supreme Court in Narottam- 
das Jetha Bhai’s case, I find myself un- 
able to agree with the submissions made 
by Mr. Jain. 


22. In order to test the correctness of 
the stand taken by Mr. Jain, a little in- 
vestigation is necessary, which would not 
only involve a comparison of ist entry 
of the Provincial List in the 1935 Act 
with the 3rd entry of the State List of 
the Constitution: but would also require 
as to what interpretation should be put 


6 P.&H. [Prs. 22-25} Rajinder Singh v. Kultar Singh (FB) (P. C. Jain J.) 


on entries 77 and 78 of List I and entry 
3 of List II (as it existed prior to the 
42nd Amendment of the Constitution). It 
would further be necessary to see whe- 
ther the words ‘constitution and organi- 
sation? occurring in entry 78 would also 
include the power to legislate with re- 
gard to the powers and jurisdiction of 
this Court. 


23. From the comparison, it would be 
evident that the 1st entry of the Provin- 
cial List corresponds only in part with 
the 3rd entry of the State List. The com- 
position and structure of the 3rd entry of 
the State List is not the same as that of 
the Ist entry of the Provincial List. Un- 
der the Provincial List, it was within the 
legislative competency to make legisla- 
tion not only on administration of justice 


but also with regard to constitution and 


organisation of the High Courts. But now 
the topic of constitution and organisation 
of the High Courts has been transferred 
from the State List to entry 78 of the 
Union List. Under List I, the perusal of 
entry 77 would show that it is all com- 
prehensive so as to take in all topics 
relating to the Supreme Court. But such 
is not the position regarding item 78 
which deals with the High Court as in 
that item the topic of jurisdiction and 
powers does not find a place. Further, 
the topic of jurisdiction and powers in 
general of the High Court is not found 
included’ in any of the other items of 
List I. 


It may be noted that under entry 95 of 
List I, the jurisdiction and powers of all 
Courts, including the High Court, is re- 
stricted to jurisdiction and powers with 
regard to any of the matters in List I. 
Beyond this, it cannot be said that juris- 
diction and powers as a general topic in 
relation to the High Court is included in 
List I so as to give Parliament the ex- 
clusive powers to legislate on that topic. 
Further, entry 65 of List IT permits legis- 
lation with regard to the jurisdiction and 
powers of the High Court in respect of 
matters described in that List. Entry 46 
in List IH also permits legislation in res- 
pect of the matters mentioned in that 
List. All these entries relate to speciai 
jurisdiction and powers of all the Courts, 
including the High Courts, except the 
Supreme Court. Thus, it would be evi- 
dent that so far as the High Courts are 
concerned, the topic of jurisdiction and 
powers in general, is not separately men- 
tioned in any of the entries of List I; but 
‘Administration of Justice’ as a distinct 


‘Justice’ must necessarily include 
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topic finds a place in entry 3 of List I 
(now entry 11-A of List II. 


24. As has beer observed. earlier, 
there is no entry with respect to the 
Jurisdiction and powers of the High 
Court. Therefore, the question that needs 
consideration is whether competency to 
legislate with regard to the jurisdiction 
and powers of the High Court should 
flow from the expression ‘Administration 
of Justice’ or from the expression ‘Con- 
stitution and Organisation’. Before deal- 
ing with this question, it would be neces- 
Sary to understand the meaning of the 
expression ‘Administration of Justice’. 
For that purpose, it would be useful to 
refer to the observations of some of the 
learned Judges in WNarottamdas Jetha~. 
bhai’s case (supra), which were made 
while construing the scope of entry 1 of 
the Provincial List in which the expres- 
sions ‘administration of justice’ and ‘con- 
Stitution and organisation of courts’ have 
all been included. In this respect, Fazal 
Ali, J., observed thus :— 


“By virtue of the words used in entry 
1 of List 2, the Provincial legislature can 
invest the courts constituted by it with 
power and jurisdiction to try every 
cause or matter that can be dealt with by 
a court of civil or criminal jurisdiction 
and the expression ‘Administration of 
the 
power to try suits and proceedings of a 
civil as well as criminal nature, irrespec- 
tive of who the parties to the suit or pro- 
ceeding or what its subject-matter may 
be. This power must necessarily include 
the power of defining, enlarging, altering, 
amending and diminishing jurisdiction of 
courts and defining their jurisdiction ter- 
ritorially and pecuniarily.” 

Mahajan, J. in the judgment written 
by him observed thus :— 

“By making administration of justice a 
Provincial subject and by conferring on 
the Provincial Legislature power to legis- 
late on this subject and also on the sub- 
ject of constitution and organisation of 
Courts, Parliament conferred on that 
Legislature an effective power which in-. 
cluded within its ambit the law-making 
power on the subject of jurisdiction of 
Courts.” 


25. S. R. Das, J., who has written a 
separate judgment, has also given a simi~ 
lar meaning to the expression ‘Adminis~ 
tration of Justice’ where there is no sepa- 
rate provision authorising the making of 
laws with respect to jurisdiction and po- 
wers of the Courts. 
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26. From the aforesaid observations, 
it is evident that the expression ‘Admin- 
istration of Justice’ has been construed 
not in narrow but in its widest sense. 
That being so, the expression ‘Admin-~ 
istration of Justice’ occurring in entry 3 
of List II of the 7th Schedule has also to 
be construed in its widest sense so as to 
give power to the State Legislature to 
legislate on all matters relating to 
administration of justice. 


27. Lot of arguments were advanced 
iby the learned counsel for the applicant 
to bring home his contention that under 
the topic ‘Administration of Justice’, the 
State Legislature was not competent to 
invest the High Court with the jurisdic- 
tion and powers necessary for the admin- 
istration of justice and that it was only 
under the topic of constitution and orga- 
nisation that the Parliament could legis- 
late with respect to the jurisdiction and 
powers of the High Court. This conten- 
tion was buttressed by submitting that 
the topic of entry 3 of List II had no 
relevance to the administration of jus- 
tice in the High Court. What was sought 
to be argued by the learned counsel was 
that the expression ‘Administration of 
Justice’ occurring in entry 3 is not a dis- 
tinct topic and is only connected with the 
subsequent topic which talks of the con- 
stitution and organisation of the Courts 
in the State and that entry 3 did not 
authorise legislation on administration of 
justice in the Supreme Court and the 
High Court in the same manner in which 
it prohibits legislation on the constitution 
and organisation. 


I am afraid, I find myself unable to 
agree with this contention of the learned 
counsel. After the words ‘Administration 
of Justice’ in entry 3, there is a semi- 
colon and this punctuation cannot be dis- 
carded as being inappropriate. The punc- 
tuation has been put with a definite ob- 
ject of making this topie as distinct and 
not having relation only to the topic that 
follows thereafter. If the punctuation of 
semi-colon is taken to be inappropriate, 
then the entry may read “Administration 
of Justice constitution and organisation 
of all Courts, except the Supreme Court 
and the High Court.” Apparently, this 
would appear not only to be an absurd 
reading but also would make the langu- 
age both faulty and ungrammatical. 


Hence, I find no escape from the conclu- 
sion that ‘Administration of Justice’ oc~ 
curring in entry 3 is a distinct topic. 


28. Further, the framers of the Con- 
stitution did not desire to leave the con- 
stitution and organisation of the High 
Court with the State. The change made 
in entry 3 of List II from that of entry 1 
of the Provincial List was to take away 
the topic of ‘constitution and organisation’ 
of the High Courts and to bring it with- 
in the sole competency of the Parliament. 
The word ‘organise’ in Black’s Law Dic- 
tionary is defined to mean ‘to establish’, 
‘to arrange in order for the normal exer- 
cise of its appropriate functions’. The 
word ‘constitute’ also conveys the mean- 
ing ‘to establish’, In Ballentine’s Law 
Dictionary, the meaning given to the 
word ‘organisation’ is as follows:— 


isece the process of forming and ar- 
ranging into suitable disposition the parts 
which are to act together in, and in de- 
fining the objects, the compound body.” 
If this is the concept of the expression 
‘constitution and organisation’ it cannot 
be said that jurisdiction and power will 
automatically flow from ‘constitution and 
organisation’, In entry 78, only the ex- 
pression ‘constitution and organisation’ 
has been used. In case the framers of the 
Constitution had intended to take away 
the competency of the State Legislature 
to legislate with regard to the powers 
and jurisdiction of the High Courts, then 
entry 78 would have been worded in 
Similar language as entry 77 which re- 
lates to the Supreme Court. The omission 
of the expression ‘jurisdiction and po- 
wers’ from entry 78 is meaningful. It is 
beyond my eomprehension that the fra- 
mers of the Constitution were intending 
to include the topic of ‘jurisdiction and 
powers’ in the expression ‘constitution 
and organisation’ as occurring in entry 78, 
especially when the expression ‘jurisdic- 
tion and powers’ had been distinctly used 
in entry 77. 


29. Further, I do not agree with Mr. 
Jain that in case the interpretation which 
he has advocated is not put on the ex- 
pression ‘Constitution and Organisation’, 
then while constituting and organising 
the High Court in exercise of the power 
given in entry 78, the High Court so 
constituted would be a body only with- 
out having any jurisdiction or power to 
exercise. From a bare perusal of the 
relevant provisions of the Constitution 
which have been noticed in the earlier 
part of the judgment, it would be evi- 
dent that the Constitution itself specifies 
some powers and jurisdicion of the High 
Court. The powers given by the Consti- 
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tution to be exercised by the High Court 
cannot be touched by the State Legisla- 
ture which would be competent to enact 
a law defining the jurisdiction and 
powers to be exercised by the High Court 
in the matter of Administration of Jus- 
tice subject to the general powers and 
jurisdiction of the High Court as pro- 
vided in the body of the Constitution. 
Further, the power of the State Legisla- 
ture has another limitation, as indicated 
by entry 95 of List I which gives Parlia- 
ment alone power to pass a law to define 
and regulate the jurisdiction and powers 
of all Courts (including the High Courts) 
excepting the Supreme Court with res- 
pect to any of the matters specified in 
List I. 


30. The matter can be looked at from 
another angle. The stand taken by Mr, 
Jain, learned counsel, was that the ex- 
pression ‘administration of justice’ in 
entry 3 of List II, and now entry 11-A 
of List III, is to be read in relation to 
the courts which the State Legislature 
is competent to constitute and organise 
and the legislative competency under the 
topic ‘administration of justice’ cannot be 
extended to the High Courts which the 
State Legislature cannot constitute or 
organise. It may be pointed out at this 
stage that it was never disputed during 
the course of arguments by the learned 
counsel that under the topic ‘administra- 
tion of justice’ the State Legislature had 
competency to legislate with respect to 
the powers and jurisdiction of the courts 
in the State; rather that was his conten- 
tion. 

Hence, on this stand of the learned 
counsel, the only fact to be found out is 
whether ‘administration. of justice’ is a 
distinct topic or has relation only to the 
subsequent topic of the ‘Constitution and 
Organisation’ of the caurts. Once a con- 
clusion is arrived at that ‘administration 
of justice’ is a distinct topic, then on the 
contention of the learned counsel him- 
self the State Legislature would have 
competency to legislate with regard to 
jurisdiction and powers of the High 
Courts also. As is evident from the dis- 
cussion in the earlier part of the judg- 
ment, it has been specifically held by me 
that ‘administration of justice’ is a dis- 
tinct topic. That being so, on the conten- 
tion of the learned counsel himself, it 
can straightway be held that under 
Entry 3 of List II, now Entry 11-A of 
List ITI, the State Legislature is compe- 
tent to legislate with respect to the juris- 
diction and powers of the High Court. 
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31. Mr. Jain placed great reliance on 
the judgment of the Supreme Court in 
Narottamdas Jethabhai’s case (supra) in 
support of his contention that the ex- 
pression ‘Constitution and Organisation’ 
carries with it the concept of some gene- 
ral jurisdiction considering that the 
Courts of Law duly established, cannot 
function unless some general jurisdiction 
is conferred on them. I have given a very 
deep thought to this aspect of the matter 
and am of the considered view that the 
meaning given by their Lordships of the 
Supreme Court in Narottamdas Jetha- 
bhai’s case (supra) to the words ‘Consti~ 
tution and Organisation’ of the High 
Courts occurring in the Ist entry of the 
Provincial List, cannot continue to be 
the meaning to be given to those words 
a in the 78th entry of the Union 

ist. 


In Narottamdas Jethabhai’s case (su- 
pra), entry 1 of the Provincial List was 
under consideration. As has been brought 
out in the earlier part of the judgment, 
the comparison of entry 1 of the Provin- 
cial List with entry 3 of the State List 
would show that the structure and com- 
position of entry 1 of the Provincial List 
has undergone a substantial change, 
Under the Ist entry of the Provincia) 
List, the Legislature was not only com- 
petent to make legislation on admin- 
istration of justice but was also entitled 
to make legislation with regard to the 
constitution and organisation of the High 
Courts. In that judgment, it has been 
observed that the primary content of ad- 
ministration of justice is the exercise of 
jurisdiction and judicial power; and the 
expression ‘administration of justice’ has 
been interpreted in its widest sense. That 
being so, there would be no justification 
in not giving the same meaning to the 
expression ‘Administration of Justice’ 
occurring in entry 8 and find out inter- 
pretation of the 78th entry of the Union 
List from only those parts of the judg- 
ment of the Supreme Court, which define 
the legislative field with respect to con- 
stitution and organisation of the High 
Court, 


32. At this stage, I would refer to the 
judgment of the Supreme Court in O. N. 
Mohindroo v. Bar Council of Delhi, AIP 
1968 SC 888, where a question was rais- 
ed as to the scope of entries 77 and 78 
in List I and entry 26 in List III of the 
7th Schedule to the Constitution. The 
facts of that case were that a complaint 
had been made by the Subordinate Judge 
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against one O. N. Mohindroo, Advocate 
(hereinafter referred to as the appel- 
lant) to the effect that while making in- 
spection of the Court record in an arbi- 
tration matter pending before his Court, 
he had mutilated the copy of a notice in 
that record by wilfully tearing a portion 
thereof, On the basis of that complaint, 
the District Judge, Delhi, filed a report 
against the appellant before the Delhi 
State Bar Council for taking action 
under the Advocates Act 25 of 1961. The 
Disciplinary Committee of the said Coun- 
cil found him guilty of professional mis- 
conduct and ordered his suspension for 
one year. 


An appeal filed by the appellant under 
Section 37 before the Bar Council of 
India failed. The second appeal under 
Section 38 also failed. The appellant 
thereafter filed a writ petition. At the 
hearing of his writ petition, the appellant 


contended that Section 38 of the Act 
was ultra vires Article 138 (2) of the 
Constitution, inasmuch as the appellate 


jurisdiction conferred on the Court by 
Section 38 fell under entry 26 in List III 
and that there being no special agreement 
between the Government of India and 
the Government of any State as required 
by clause (2) of Article 138, Section 38 
was invalidly enacted. On consideration 
of the entire matter, the learned single 
Judge who heard the writ petition, did 
not find any merit in the contention and 
rejected the same. 


33. The appeal under clause X of the 
Letters Patent filed by the appellant 
also failed. The appellant thereafter fil- 
ed an appeal by Special Leave before the 
Supreme Court where the question which 
fell for consideration was one of interpre- 
tation of entries 77 and 78 of List I and 
entry 26 of List III. As to how the en- 
tries occurring in separate lists should 
be construed, it was observed thus:— 


“It is a well recognised rule of con- 
struction that the Court while constru- 
ing entries must assume that the distri- 
bution of legislative powers in the three 
Lists should not have been intended to 
be in conflict with one another. A gene- 
ral power ought not to be so construed 
as to make a nullity of a particular 
power conferred by the same instrument 
and operating in the same field when by 
reading the former in a more restricted 
sense, effect can be given to the latter in 
its ordinary and natural meaning. It is, 
therefore, right to consider whether a 


fair reconciliation cannot be effected by . 
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giving to the language of an entry in one 
List the meaning which, if less wide than 
it might in other context bear, is yet one 
that can properly be given to it and 
equally giving to the language of another 
entry in another List a meaning which 
it can properly bear. Where there is a 
seeming conflict between one entry in 
one List and another entry in another 
List, an attempt should always be made to 
avoid (sic) to see whether the two entries 
can be harmonised to avoid such a con- 
flict of jurisdiction...... a 

After laying the aforesaid principles of 
construction, their Lordships proceeded 
to examine the content of the various 
relevant entries dealing with the consti- 
tution and organisation of Courts and 


their jurisdiction and powers and the 
scheme envisaged thereunder, and ob- 
served thus:— - 

“The scheme for conferring jurisdic- 


tion and powers on Courts is (a) to avoid 
duplication of Courts, Federal and State 
Courts, as in the Constitution of the 
United States, (b) to enable Parliament 
and the State Legislatures to confer ju- 
risdiction on Courts in respect of mat- 
ters in their respective lists except in 
the case of the Supreme Court where 
the legislative authority to confer juris- 
diction and powers is exclusively vested 
in Parliament. in the case of the Con- 
current List, both the legislatures can 
confer jurisdiction and powers on Courts 
except of course the Supreme Court de- 
pending upon whether the Act is enact- 
ed by one or the other. Entry 3 in List 
II confers legislative powers on the States 
in the matter of ‘Administration of Jus- 
tice; constitution and organisation of all 
Courts, except the Supreme Court and 
the High Courts; officers and servants 
of the High Court; procedure in rent and 
revenue courts, fees taken in all courts 
except the Supreme Court.’ It is clear 
that except for the constitution and the 
organisation of the Supreme Court and 
the High Courts the legislative power in 
the matter of administration of justice 
has been vested in the State Legislatures. 
The State Legislatures can, therefore 
enact laws, providing for the constitu- 
tion and organisation of courts except the 
Supreme Court and the High Courts and 
confer jurisdiction and powers on them 
in all matters, civil and criminal except 
the admiralty jurisdiction. It would, of 
course be open to Parliament to bar the 
jurisdiction of ary such court by special 
enactment in matters provided in Lists I 
and TII where it has made a law but so 
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long as that is not done the courts estab- 
lished by the State Legislatures would 
have jurisdiction to try all suits and pro- 
ceedings relating even to matters in Lists 
I and III. Thus, so far as the constitution 
and organisation of the Supreme Court 
and the High Courts are concerned, the 
power is with Parliament. As regards the 
other Courts, entry 3 of List II confers 
such a power on the State Legislatures. 
As regards jurisdiction and powers, it is 
Parliament which can deal with the 
jurisdiction and powers of the Supreme 
Court and the admiralty jurisdiction. 
Parliament can confer jurisdiction and 
powers on all courts in matters set out 
in List I and List III where it has passed 
any laws. But under the power given to 
it under entry 3 in List II, a State Legis- 
lature can confer jurisdiction and powers 
on any of the Courts except the Supreme 
Court in respect of any statute whether 
enacted by it or by Parliament except 
where a Central Act dealing with mat- 
ters in Lists I and IIT otherwise provides. 
That these entries contemplate such a 
scheme was brought out in State of Bom- 
bay v. Narottamdas, 1951 SCR 51: (AIR 
1951 SC 69) where it was contended that 
the Bombay City Civil Court Act, 40 of 
1948 constituting the said Civil Court as 
an additional court was ultra vires the 
Provincial Legislature as it conferred 
jurisdiction on the new court not only 
in respect of matters in List IT of the 
Seventh Schedule of the Government of 
India Act, 1935, but also in regard to 
matters in List I such as promissory notes 
in item 8 of List I. Rejecting the conten- 
tion it was held that the impugned Act 
was a law with respect to a matter enu- 
merated in List IY and was not ultra vires 
as the power of the Provincial Legisla- 
ture to make laws with respect to ‘ad- 
ministration of justice’ and ‘constitution 
and organisation of all courts’ under item 
1 of List II was wide enough to include 
the power to make laws with regard to 
the jurisdiction of courts established by 
the Provincial Legislature; that the ob- 
ject of item 53 of List I, item 2 of List 
Il and item 15 of List TI as to confer 
such powers on the Central and the Pro- 
vincial Legislatures to make laws relat- 
ing to the jurisdiction of Courts with res- 
pect to the particular matters that are 
referred to in Lists I and IT respectively 
and the Concurrent List, and that these 
provisions did not in any way curtail the 
power of the Provincial Legislature under 
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item 1 of List II to make laws with re- 
gard to jurisdiction of Courts and to con- 
fer jurisditcion on Courts established by 
it to try all causes of a civil nature sub- 
ject to the power of the Central and Pro- 
vincial Legislatures to make special pro- 
visions relating to particular subjects 
referred to in the Lists. It may be men- 
tioned that item 53 in List I, items 1 and 
2 in List II and item 15 in List IHI in the 
Seventh Schedule to the 1935 Act more 
or less correspond to entries 77, 78 and 
95 in List l, entries 3 and 65 in List II 
and entry 46 in List ITI of the Seventh 
Schedule to the Constitution.” 


34. Reference may also be made to 
some more observations made in that 
case while dealing with the scope of the 
entries 77 and 78 of List I, which to my 
mind are quite relevant. The observa- 
tions appear in column 2 at page 892 of 
the report and read as under:— 


“The only difference between these two 
entries is that whereas the jurisdiction 
and powers of the Supreme Court are 
dealt with in entry 77, the jurisdiction 
and powers of the High Courts are dealt 
with not by entry 78 of List I but by 
other entries.” 


35. In my view, the above reproduced 
observations in general and the observa- 
tions underlined by me in particular not 
only negative the contention of Mr. Jain, 
but also clinch the whole issue so far as 
it relates to the interpretation of entry 3 
of the State List and entries 77 and 78 
of List I. The observations underlined by 
me, in whatever way or context they are 
read, lead only to one conclusion that 
under entry 78 of List I, the topic of 
jurisdiction and powers of the High 
Courts is not dealt with and that under 
entry 3 the State Legislature can confer 
Jurisdiction and powers or restrict or 
withdraw the jurisdiction and powers 
already conferred on any of the Courts 
except the Supreme Court, in respect of 
any statute and therefore, the State Le- 
gislature has the power to make a law 
with respect to the jurisdiction and 


powers of the High Court. Further, the 
words “but by other entries’ occurring 
in the above observation are very im- 


portant and clearly indicate that they 
must have reference to the expression 
“Administration of Justice” included in 
entry 3 of List IL It would be pertinent 
to observe that the aforesaid observa- 
tions have been made after taking into 
consideration the earlier judgment in 
Narottamdas Jethabhai’s case. 
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36. At this stage, I would like to 
notice a Full Bench judgment of the 
Allahabad High Court in Hakim Singh 
v. Shiv Sagar, AIR 1973 All 596, to 
which reference was made by Mr. Jain 
as the same supports the contention of 
the learned counsel. In that case, the 
constitutional validity of the Uttar Pra- 
desh. High Court (Abolition of Letters 
Patent Appeals) (Amendment) Ordinance 
1972 (hereinafter referred to as the Am~ 
ending Ordinance), later on replaced by 
the Uttar Pradesh High Court (Abolition 
of Letters Patent Appeals) (Amendment) 
Act, 1972 (hereinafter referred to as the 
Amending Act) was challenged. In the 
judgment, the legislative history of the 
Letters Patent prior to the impugned 
enactment has been given, which is to 
the following effect: 


“Under clause 10 of the Letters Patent 
dated the 17th:of March, 1866, establish- 
ing the High Court of Judicature at 
Allahabad, an appeal lay to the same 
High Court from the judgment of a 
Single Judge other than a judgment in 
second appeal, civil revision or in exer- 
cise of the criminal jurisdiction. An ap- 
peal from the judgment of a single Judge 
passed in second appeal was maintain- 
able only where the Judge who passed 
the judgment declared that the case was 
a fit one for appeal. On the amalgama- 
tion of the High Court at Allahabad and 
the Chief Court in Oudh and the consti- 
tution of one High Court by the name 
of the High Court of Judicature at Alla- 
habad (referred to in the U. P. High 
Courts (Amalgamation) Order, 1948 as 
the ‘new High Court’), the Letters Patent 
ceased to have effect except for the pur- 
pose of construing or giving effect to the 
provisions of the above Order, which 
shall hereinafter, be referred to as the 
‘Amalgamation Order’. However, under 
clause 7 (1) of the Amalgamation Order 
the new High Court has all such original 
appellate and other jurisdiction as under 
the law in force immediately before the 
appointed day was exercisable in res- 
pect of any part of that Province by 
either of the existing High Courts. Cl. 10 
of the Letters Patent thus coninued to 
govern appeals against the judgment of 
a single Judge of the High Court. Such 
appeals were known as Letters Patent 
Appeals but they were later named as 
Special Appeals. 


Special Appeals against the judgment 
or order of a single Judge made in the 
exercise of appellate jurisdiction in res- 


pect of a decree or order made by a 
court subject to the superintendence of 


the High Court were abolished under 
Section 3 of the Uttar Pradesh High 
Court (Abolition of Letters Patent Ap- 
peals) Act, 1962. Under the Uttar Pra- 
desh High Court (Abolition of Letters 
Patent Appeals) (Amendment) Ordinance, 
1972, promulgated on 30-6-1972, Section 
4 was inserted in the Principal Act 
whereby appeals against the judgment of 
a single Judge made in the exercise of 
jurisdiction conferred by Articles 226 and 
227 of the Constitution in respect of a 
judgment decree or order, made or pur- 
ported to be made by the Board of Re- 
venue under the United Provinces Land 
Revenue Act, 1901 or the U. P. Tenancy 
Act, 1939 or the Uttar Pradesh Zamindari 
Abolition and Land Reforms Act, 1950, 
or by the Director of Consolidation (in- 
cluding any other officer purporting to 
exercise the powers and to perform the 
duties of Director of Consolidation) 
under the U. P. Consolidation of Hold- 
ings Act, 1953 were abolished. The Am- 
ending Ordinance was replaced by the 
Uttar Pradesh High Court (Abolition of 
Letters Patent Appeals) (Amendment) 
Act, 1972 incorporating similar Section 4 
which came into effect on 16-8-1972. The 
Amendment Bill was introduced in the 
Uttar Pradesh Legislative Assembly on 
July 19, 1972 and was published in the 
Gazette Extraordinary of July 21, 1972. 
Special Appeal No. 455 of 1972 was pre- 
sented on July 3, 1972, the re-opening 
day after the High Court vacation, and 
Special Appeal No. 459 of 1972 on July 
29, 1972. In both, the single Judge judg- 
ment was pronounced in month of April, 
1972 before the High Court vacation”. 


37. From the aforesaid narration, it 
shall appear that the Principal Act has 
abolished Special Appeals against the 
judgment of a single Judge in second ap- 
peal governed by Section 100 of the Code 
of Civil Procedure and also in first ap- 
peals while the Amending Ordinance 
and the Amending Act in proceedings 
under Articles 226 and 227 of the Consti- 
tution arising out of the orders of the 
Board of Revenue and the Director of 
Consolidation under the enactments de- 
tailed above. The Principal Act thus ap- 
plies to matters falling in Concurrent 
List III of the Seventh Schedule of the 
Constitution while the Amending Ordi- 
nance and the Amending Act to a power 
exercisable under Articles 226 and 227 
of the Constitution. 
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38. In his learned judgment, on con- 
sideration of the entire case law, the re- 
levant constitutional entries and provi- 
sions and ‘other material, Mathur, J., ob- 
served that the transfer of ‘Constitution 
and Organisaion of the High Courts’ to 
the Union List under entry 78 must have 
been meant to produce a change in the 
position of the High Courts as it obtain- 
ed under the Government of India Act, 
1935, that the reason for transferring the 
‘Constitution and Organisation of the 
High Court’, from the State to the Union 
List was that all matters involving such 
constitution and organisation would be 
governed by the common law, made by 
Parliament, that if there was no separate 
entry in respect of the ‘Constitution and 
Organisation of the High Courts,’ the 
entry ‘Administration of Justice’ would 
include the constitution and organisation 
of High Courts, but where two entries in 
two different Lists exist side by side, 
‘Administration of Justice’ could not be 
so interpreted as to deprive the ‘Consti- 
tution and Organisation’ of the High 
Courts’ of its practical content and that 
the general jurisdiction of the High 
Courts fell within the constitution and 
organisation of the High Courts and was 
the subject of exclusive Parliamentary 
Legislation under entry 78 of List I. 


On merits, the learned Judge held on 
the facts of the case, that Letters Patent 
Appeal wasapart of the constitution and 
organisation of the High Court and the 
State Legislature had no power to abo- 
lish it as part of the High Court’s gene- 
ral jurisdiction. It may, however, be ob- 
served that the learned Judge left open 
the question whether the impugned law 
was a law relating to the general juris- 
diction of the High Court or whether it 
was a law in respect of ‘land’ (entry 18 
List IT) in respect of which the State Le- 
gislature could curtail the jurisdiction 
of the High Court under entry 65 of List 
Il. Justice Mathur also held that the 
Letters Patent Appeal was abolished by 
a law in respect of ‘land’ (entry 18, List 
IT) for effectuating the object of that law 
for the speedy disposal of cases. It was 
further observed that although techni- 
cally the abolition of Letters Patent Ap- 
peal may trench on entry 78 of List 1, in 
pith and substance, the impugned law 
was a law relating to ‘land’ (entry 18 
List II) and the incidental encroachment 
on entry 78 did not invalidate the law. 


39. I have carefully gone through the 
judgment which was also read in extenso 
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before us during the course of argu- 
ments and after giving my thoughtful 
consideration, with utmost respect, I am 
unable to subscribe to the view enun- 
ciated by Mathur, J., in Hakim Singh’s 
case (supra) for the reasons given by me 
for repelling the contention of the learn- 
ed counsel on merits. I do not propose to 
deal with the reasoning of the learned 
Judge separately as it would involve re- 
petition of the reasoning which I have 
adopted in repelling the contention of 
Mr. Jain. 


40. Now, I propose to refer to those 
judicial decisions which support the view 
which I have taken on the interpretation 
of entries 77 and 78 of List I and entry 
3 of List II. The first case is of the My~ 
sore High Court in Shivarudrappa Giri- 
mallappa Saboji v. Kapurchand Meghaji 
Marwadi, AIR 1965 Mys 76. The question 
in that case arose in this way:— 


On July 5, 1956, the Civil Judge, Senior 
Division Bijapur made an order in cer- 
tain execution proceedings refusing the 
adjournment prayed for by the two judg- 
ment-debtors who were the appellants 
before the High Court and directing ex- 
ecution to proceed. The value of the sub= 
ject-matter of the suit which was the 
source of the appeal was more than 
Rs. 10,000 but less than Rs. 20,000. Under 
Section 26 of the Bombay Civil Courts 
Act, in all cases in which the subject- 
matter of the suit exceeds Rs. 10,000 an 
appeal could be preferred to the High 
Court, It was under the provisions of 
that section that the judgment-debors 
who felt aggrieved by the order of the 
Civil Judge preferred an appeal to the 
High Court of Bombay which, on a certi- 
ficate issued by the Chief Justice of tha 
High Court of Bombay under Sec. 62 (2) 
of the States Reorganisation Act, stood 
transferred to the Mysore High Court. 
During the pendency of the appeal, the 
legislature of the new State of Mysore 
made a law intituled the Mysore Civil 
Courts Act, 1964. 


Under Section 1 (8) of this Act, the 
State Government made a notification 
specifying July 1, 1964, as the date of 
the commencement of the operation of 
the Act. Since then the Act was in force. 
The purpose of the new legislation as 
stated in its preamble was the enactment 
of an uniform law relating to the con- 
stitution, powers and jurisdiction of the 
Civil Courts in the State of Mysore, sub- 
ordinate to the High Court of Mysore. 
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The Act created three cadres of subordi- 
nate Judicial Officers in the State, and, 
those judicial officers were the Munsiffs, 
the Civil Judges and the District Judges. 
It next provided for the establishment of 
the Courts to be presided over by those 
judicial officers and distributed the work 
to be disposed of by them. The jurisdic- 
tion of each of the courts over which 
these judicial officers presided also stood 
regulated. 


Section 19 which is the relevant sec- 
tion directed that appeals from decrees or 
orders of a civil nature shall in cases 
where the value of the subject-matter of 
the suit or proceeding is less than Ru- 
pees 20,000 lie to the District Judge. 
Section 29 (2) (c) with which the High 
Court was principally concerned in 
effect statutorily transferred the appeals 
and proceedings connected therewith 
which were pending before the High 
Court when the Act came into force to 
the Court of the District Judge if those 
appeals or proceedings arose out of a suit 
or proceeding less than Rs. 20,000 in 
value. As the appeal, the subject-matter 
of which was less than Rs. 20,000, stood 
transferred to the Court of the District 
Judge under the new legislation, the con- 
stitutionality of Sections 19 and 29(2) (c) 
of the Mysore Civil Courts Act, 1964 had 
been challenged before the High Court. 


41. As to what meaning should be 
given to the expression ‘administration 
of justice’ Somnath Iyer, J., who prepar- 
ed the judgment, observed thus:— 


“That ‘administration of justice’ in the 
Supreme Court is however outside the 
3rd entry of the State List is what is 
clearly demonstrated by the 77th entry 
of the Union List from which it is clear 
that ‘administration of justice’ in the 
Supreme Court is a topic entrusted to 
Parliament. That entry makes it clear 
that not only the constitution and orga- 
nisation of the Supreme Court but also 
its jurisdiction and powers are Union 
subjects. If jurisdiction and powers of the 
Supreme Court are Union subjects, it 
should follow that administration of jus- 
tice in the Supreme Court is a Union 
subject. 


Now, what is necessary is to proceed to 
understand the meaning of ‘administra- 
tion of justice’ which is a State subject. 
It is obvious that ‘administration of jus- 
tice’ in any court has for its aim, the 
maintenance of the supremacy of the law 
and its enforcement in all spheres of hu- 
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man activity, its quit essence being the 
exercise of judicial power with which 
administration of justice is inextricably 
intertwined. The content of that judicial 
power cannot be a constant factor and 
must obviously vary from court to court 
although the source of that power must 
necessarily be found in a law whether it 
is a fundamental law like the Constitu- 
tion or a law made under its authority. 
Judicial power exercisable by the High 
Court may either be power confided by 
the Constitution such as that created by 
Art. 226 of the Constitution or may be 
power with which it is invested by a law 
authorised by the Constitution. Then 
again, that power may consist of special 
jurisdiction under special laws or gene- 
ral jurisdiction exercisable generally. 


“However that may be, if the core of 
administration of justice is the exercise 
of Judicial power which is also under- 
stood as the exercise of jurisdiction, any 
legislation on the exercise of such judi- 
cial power or jurisdiction is a legislation 
on ‘administration of justice’ and is 
therefore what is authorised by the 3rd 
entry of the State List. If legislation on 
‘administration of justice’ in the High 
Court is as already explained also within 
the field of that entry, then Art. 246 (3) 
of the Constitution empowers the State 
Legislature to make legislation on that 
subject, just as Parliament has power 
within the field of the 77th entry of the 
Union List to make legislation among 
other matters on the jurisdiction and 
power of the Supreme Court. It is of 
course plain that that legislative power 
which the State legislature may exercise 
under cl. (3) of Art. 246 of the Constitu- 
tion is subject to cls. (1) and (2) of that 
Article and also to the other provisions 
of the Constitution as stated in Arti- 
cle 245 (1). 


If that be the correct view of the mat- 
ter it is for the legislature of the State 
to define the frontiers of the power or 
jurisdiction exercisable by its High 
Court.” 


42. Thereafter, the learned Judge 
dealt with the expression ‘constitution 
and organisation’ as occurring in the 78th 
entry of the Union list, in the light of 
the observations made by their Lordships 
of the Supreme Court in Narottamdas 
Jethabhai’s ease and opined thus :— 


“Tf therefore, a part of the topic of the 
first entry of the provincial list stands 
removed to the 78th entry of the Union 
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List and the remaining part of it is to be 
found in the 3rd entry of the State List, 
the meaning given by the Supreme Court 
in Narottamdas Jethabhai’s case (AIR 
1951 SC 69) to the words ‘constitution 
and organisation of the High Courts’ oc- 
curring in the lst entry of the Provincial 
List cannot continue to be the meaning 
to be given to those words occurring in 
the 78th entry of the Union List. The 
reason why we should not accede to the 
argument that the words ‘constitution 
and organisation’ in that entry bear the 
Same meaning as that given to them by 
the Supreme Court is that ‘administration 
of justice’ is a subject with respect to 
which the State Legislature under the 
3rd entry of the State List retains com- 
petence to make legislation. If, as already 
observed, ‘administration of justice’ with 
which that entry concerns itself includes 
administration of justice in the High 
Court, and, as pointed out by their Lord- 
ships of the Supreme Court the primary 
content of administration of justice is 
the exercise of jurisdiction and judicial 
power, ‘it would not in my opinion, be 
permissible for us to ignore that meaning 
given by the Supreme Court to the ex- 
pression ‘administration of justice’ and to 
found our interpretation of the 78th en- 
try of the Union List on only those parts 
of the judgments of the Supreme Court 
which define the legislative field with 
respect to the ‘constitution and organisa- 
tion of the High Court’. 


The 3rd entry of the State List which 
does not have the form and shape of the 
Ist entry of the Provincial List has fo be 
interpreted on its own language in which 
it is now worded in the same way in 
which we should understand the 78th 
entry of the Union List which takes into 
it that part of the lst entry of the Pro- 
vincial List which referred to the ‘consti- 
tution and organisation of the High 
Courts’. If the meaning given to the ist 
entry of the Provincial List. when that 
entry incorporated, in addition to the 
subject concerning the ‘administration of 
the justice’, also the topics with respect 
to the ‘constitution and organisation of 
the High Courts’, cannot be of assistance 
after the entry became divided into two 
portions, one part of it staying in the 3rd 
entry of the State List and the other 
getting into 78th entry of the Union List, 
it should follow that the subject relating 
to ‘constitution and organisation of the 


High Courts’ is not a subject relating to 
jurisdiction and powers of the High 
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Courts but a subject which has reference 
only to the establishment or the consti- 
tution of the High Courts while the 3rd 
entry of the State List is what authorises 
legislation on such jurisdiction and 
powers. 


That that is the correct view to be 
taken is clear from the contrast between 
the 77th and 78th entries of the Union 
List. The 77th entry which corresponds 
although to a very small extent to the 
verd entry of the Federal List, authorises 
legislation on constitution and organisa- 
tion and jurisdiction and powers of the 
Supreme Court’ among other matters, 
while, the 78th entry which concerns it- 
self with legislation with respect to' the 
High Courts, authorises legislation only 
on their constitution and organisation. 
Mr. Advocate-General is in my opinion 
right when he suggests that the omission 
of the words ‘jurisdiction and powers’ 
which are found in the 77th entry, from 
the 78th entry, is almost conclusive indi- 
cation that jurisdiction and powers of the 
High Courts are not within the 78th en- 
try and are therefore not Union subjects. 
If it was the intention of the Constitu- 
tion makers to invest the Parliament 
with legislative power even with respect 
to jurisdiction and powers of the High 
Courts, the 78th entry would have been 
couched in the same words in which 77th 
entry is worded”. 


In respect of entry 95, the learned 


Judge observed thus :— 


“It seems to me that we cannot read 
the 95th entry in that way. The decision 
of the Supreme Court in Narottamdas 
Jethabhai’s case (AIR 1951 SC 69) makes 
it clear that the 95th entry of the Union 
List like the 65th entry of the State List 
and the 46th entry of the Concurrent 
List, are provisions authorising legisla- 
tion for the creation of special jurisdic- 
tion with respect to matters respectively 
enumerated in those lists. So understood, 
the 95th entry does authorises legislation 
on jurisdiction and powers of Courts 
with respect to constitution and organi- 
sation including vacations of the High 
Courts. Whatever else may be a law 
which Parliament may make in respect 
to that matter under the 95th entry, it 
is clear that within the field of that en- 
try, there can be no power in Parliament 
to make a legislation on the jurisdiction 
which a High Court may exercise after 
its constitution and organisation for the 
administration of justice.” 


` 
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43. The next case to which reference 
may be made is a Full Bench judgment 
of the Kerala High Court in Kochupannu 
Kochikka v. Kochikka Kunjipennu, AIR 
1961 Ker 226. In that case the constitu- 
tional validity of the Kerala Civil Courts 
(Amendment) Act, Act XII of 1959 was 
challenged. Through the Amendment Act 
a Single Judge was empowered to hear 
even those second appeals which had to 
be heard by a Division Bench. On consi- 
deration of all the relevant entries, the 
provisions of the Constitution and the 
relevant judicial pronouncements, the 
learned Chief Justice, who prepared the 
judgment, observed thus :— 


“Such being the concept of the expres- 
sion ‘constitution and organisation,’ ‘it 
cannot be said that jurisdiction and power 
will automatically follow from constitu- 
tion and organisation. The difference 
between these two concepts is also seen 
to be clearly maintained in the relevant 
entries in Lists 1, 2 and 3 of the Seventh 
Schedule of the Constitution. So far as 
the High Courts are concerned, the topic 
of jurisdiction and powers in general is 
not separately mentioned in any of the 
entries. But ‘Administration of Justice’ 
as a distinct topic finds a place in Entry 3 
of List 2, even though this Entry ex- 
cludes constitution and organisation of 
the High Court, such constitution and 
organisation having been assigned exclu- 
sively to Parliament as per Entry 78 of 
List I, Since the topic of ‘Administration 
of Justice’ is included in the State List 
alone, the State Legislature is undoubted- 
ly competent to enact a law to define and 
regulate the jurisdiction and power of 
the High Court in the matter of admin- 
istration of justice. 


If the expression, ‘Administration of 
justice’ as occurring in Entry 3 of List 2 
of the Seventh Schedule is construed in 
its widest sense, it could be said that 
everything concerning the establishment 
of a Court and investing it with the 
jurisdiction and powers necessary for the 
administration of justice is covered by 
this entry and that the State Legislature 
is competent to legislate on all matters 
relating to the administration of justice. 


But this power of the State Legislature 
has been cut down to a large extent by 
the express provisions contained in the 
Constitution itself so far as the High 
Court is concerned. As already pointed 
out, the topic of constitution and organi- 
sation of the High Court is expressly ex- 
cluded from the State List and is included 
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in the Union List. Special provisions have 
also been made in Chapter V of Part VI 
of the Constitution, about the establish- 
ment of the High Court for the State and 
also about the general jurisdiction and 
powers of that High Court.” 


44. The third case to which reference 
may be made is of the Andhra Pradesh 
High Court in K. Kumaraswami Kuman- 
dan and Bros. v. Premier Electric Co., 
AIR 1959 Andh Pra 3. It would be use- 
ful to reproduce out of the judgment the 
observations of the learned Chief Justice 
who prepared the judgment which were 
made with respect to the expression 
‘administration of justice’. The observa- 
tions read as under :— 


“The question for consideration is whe- 
ther the enlargement of the pecuniary 
jurisdiction of a Civil Court comes with- 
in the purview of the expression ‘admin- 
istration of justice, constitution and orga- 
nisation of Courts.” We think these are 
expressions of wide connotation and com- 
prehend within their compass the en- 
hancement of the jurisdiction of Courts. 
These words have been used without any 
qualification or limitation and they im- 
ply the power and jurisdiction of Courts. 
Jurisdiction to entertain suits and to dis- 
pose of them is certainly a branch of the 
administration of justice. So, it must 
necessarily include the power to enter- 
tain suits or proceedings of civil or crimi- 
nal nature irrespective of the value of 
the subject-matter. This power necessari- 
ly implies the authority to enhance, al- 
ter, amend or diminish the jurisdiction 
of Courts territorially and pecuniarily. 
If, on the other hand, they are so con- 
strued as not to include the power to en- 
large, diminish, alter or add to the juris- 
diction of Courts either territorially or 
pecuniarily, it would be depriving these 
expressions of their ‘primary content’. It 
is thus seen that the authority to legis- 
late in regard to administration of justice 
and constitution and regulation of Courts 
is vested in the State Legislature.” 


45. Though a few other judgments 
were also cited, but I do not propose to 
make reference to all of them as the 
above reproduced observations are quite 
sufficient to bring out the view of some 
of the High Courts on the interpretation 
of the entries with which we are con- 
cerned. 


46. It was next submitted by the 
learned counsel that the High Court of 
Judicature at Lahore was constituted and 


16 P.& H. [Prs. 46-49] Rajinder Singh v. Kultar Singh (FB) (P. C. Jain J.) 


established by a charter issued by King 
George V on 2ist March, 1919, called the 
Letters Patent. It conferred first appel- 
late jurisdiction in civi} cases from the 
judgment and decrees passed by the civil 
Courts in the Provinces of Punjab and 
Delhi, and specified that civil appellate 
jurisdiction, as was enjoyed by the Chief 
Court of Punjab by virtue of any law 
then in force vide Cl. 11 of the Letters 
Patent, would be enjoyed by the High 
Court. This position continued till the 
attainment of independence in the year 
1947. Under the India (Adaptation of 
Existing Indian Laws) Order, 1947, issued 
under sub-sec. (3) of S. 18 of the Inde- 
pendence Act, 1947, it was provided by 
Cl. 3 of the Order that any reference in 
any existing Indian Law to the High 
Court of Judicature at Lahore be re- 
placed by a reference to the High Court 
of East Punjab. 


Thus, the High Court of East Punjab 
came to be constituted for that part of 
the Punjab which was declared as part 
of India under the Indian Independence 
Act and the Letters Patent stood amend- 
ed accordingly. The Letters Patent and 
the Punjab Courts Act, 1918, were the 
existing laws at the time of promulgation 
of the Constitution for the purpose of 
Art. 366 (1) and Art. 254 of the Consti- 
tution of India, and the jurisdiction of 
the existing High Court at the time of 
the commencement oi the Constitution 
was continued to be exercised by the 
High Court of Punjab by virtue of Arti- 
cle 225 of the Constitution. A new High 
Court was constituted and established 
under S. 49 of the States Reorganisation 
Act No. 37 of 1956 for the territories of 
the re-organised State of Punjab under 
the said Act and jurisdiction was confer- 
red on that High Court under S. 52 of 
the said Act, which provided that a new 
High Court shall have “all such original, 
appellate and other jurisdiction” as was 
exercisable by a High Court under the 
law in force immediately before the ap- 
pointed day, i.e., 1st November, 1956. 


According to the learned counsel, 
jurisdiction conferred on the High Court 
could not be taken away, restricted or 
limited by an Act of State Legislature 
which had been conferred on it under 
the Letters Patent and the States Re- 
organisation Act No. 37 of 1956, unless 
the Bill passed by the State Legislature 
was reserved for the consideration of the 
President and received the assent of the 
President as the Act of the State Legis- 
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lature would be repugnant to the law 
made by the Parliament and the existing 
law, ie, the Letters Patent and the 
Punjab Courts Act, 1918. It was also sub- 
mitted by the learned counsel that this 
High Court was created as a common 
High Court in exercise of the powers un- 
der Arts. 3, 4 and 231 of the Constitution 
of India and that jurisdiction and powers 
conferred on this common High Court by 
S. 30 of the Punjab Reorganisation Act 
No, 81 of 1966 could not be taken away 
by an Act passed by the State Legisla- 
ture, 


47. In view of my finding about the 
legislative competency of the State Legis- 
lature under entry 3 of List II, all the 
points raised in the aforesaid contention 
are without any merit. 


48. As a result of the 42nd amend- 


ment in the Constitution in 1976, the 
topic of ‘administration of justice’ was 
taken out from entry 3 of List I and 


was placed in entry 11-A of List TI, ie., 
the Concurrent List. Prior to the 42nd 
amendment, ‘Administration of Justice’ 
was vart of entry 3. As would be evident 
from the referring order, the vires of the 
Punjab Courts (Amendment) Act, 1963 
was also under attack. That is why, 
notice had to be issued to the Advocate- 
General, Punjab. In the earlier part of 
the judgment, I have already held that 
‘Administration of Justice’ under entry 3 
gives competency to the State Legislature 
to legislate with respect to the powers 
and jurisdiction of the High Court with 
the result that amendments made in the 
Punjab Courts Act by the State Legisla- 
ture prior to the 42nd amendment in the 
Constitution were validly made and the 
attack on the vires of 1963 Act or any 
other amendment subsequent thereto is 
not sustainable. 


49. Now, after the 42nd amendment, 
the topic of ‘Administration of Justice’: 
forms part of entry 11-A of List ITI, and 
both the State Legislature as well as 
Parliament are competent to legislate un- 
der this entry with regard to the ae 
inistration of Justice’. The State Legisla- 
ture was not enacting any law which was 
repugnant to any central law. What was 
sought to be argued by Mr. Jain was that 
the High Court of Judicature at Lahore 
was established by means of a Letters 
Patent issued by King George V on 2ist 
March, 1919, and that jurisdiction was 
given to the High Court under Cl. 11 of 
the Letters Patent, which is in the fol- 
lowing terms :— 
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“11. And we do further ordain that 
the High Court of Judicature at Lahore 
shall be a Court of Appeal from the Civil 
Courts of the Provinces of the Punjab 
and Delhi and from all other Courts sub- 
ject to its superintendence and shall exer- 
cise appellate jurisdiction in such cases 
as were, immediately before the date of 
the publication of these presents, subject 
to appeal to the Chief Court of the Pun- 
jab by virtue of any law then in force, 
‘or as may after that date be declared 
subject to appeal to the High Court of 
Judicature at Lahore by any law made 
by competent legislative authority for 
India.” 


50. According to the learned counsel, 
it was under the Letters Patent that the 
High Court was constituted and jurisdic- 
tion was conferred, and that the State 
Legislature could not alter or completely 
take away the jurisdiction of the High 
Court. I am afraid, I am unable to agree 
with the contention of the learned coun- 
sel, The Letters Patent created a High 
Court of Judicature at Lahore which was 
to exercise jurisdiction under the law 
which was prevalent then. The Punjab 
Courts Act did not merge in the Letters 
Patent, nor did the Letters Patent confer 
any jurisdiction on the High Court. The 
jurisdiction was exercised by the High 
Court under the law which was then in 
force. The High Court of Judicature at 
Lahore exercised jurisdiction in accord- 
ance with the provisions of the Punjab 
Courts Act, which was a valid legislation 
and continued to be so unaffected by 
any other legislation. After the enforce- 
ment of the Constitution, again the 
Punjab Courts Act did not cease to be 
a valid law. 


The theory of merger of the Punjab 
Courts Act in the Letters Patent is 
wholly untenable. I cannot for a moment 
subscribe to the view propounded by the 
learned counsel that sections 39 and 41 
of the Punjab Courts Act stood incorpo- 
rated in the Letters Patent. Moreover, 
if the State Legislature had the legisla- 
tive competency to make amendments in 
the Punjab Courts Act, then the question 
of repugnancy of the State law with the 
Central law or the reserving of the Bill 
passed by the State Legislature for the 
assent of the President does not arise. 
Further, the Legislature being competent 
to amend the existing law and the rele- 
vant Central Acts themselves envisaging 
the effecting of changes in the law 
governing the jurisdiction of the High 


1980 P. & H/2 I G—29 


Rajinder Singh v. Kultar Singh (FB) (P. C. Jain J.) 


[Prs. 49-52] P.& H. 17 


Court by the competent legislative body, 
the amendments effected by the Punjab 
State Legislature in the Punjab Courts 
Act from time to time cannot be consi- 
dered impermissible and ultra vires of 
the provisions of the Constitution of 
India. 


ol. The matter may be approached 
from this angle also. As is evident from 
the contention of Mr. Jain, under the 
topic of ‘Administration of Justice’ the 
State Legislature has power to invest the 
Courts in the State with jurisdiction and 
power for administration of justice. In 
the instant case, by the impugned legis- 
lation the District Judge has been vested 
with the powers of hearing appeals from 
the judgment and decree or order of a 
Subordinate Judge irrespective of the 
value of the original suit. This confer- 
ment of power on the District Judge to 
hear appeals from the judgment and de- 
cree of the Subordinate Judge irrespec- 
tive of the value, is within the legislative 
competency of the State Legislature. 
That being so, even if the contention of 
Mr. Jain is accepted, then also the im- 
pugned legislation would still be valid 
on the basis of the doctrine of ‘pith and 
substance’ irrespective of the fact that 
the legislation incidentally results in an 
encroachment upon the legislative field 
assigned to Parliament, 


52. It was also contended by the 
learned counsel that the words ‘Admin- 
istration of Justice’ could not be so inter- 
preted as to impinge upon the judicial 
control of the High Court over the Courts 
subordinate to it, which has been vested 
in the High Court by virtue of Art. 235 
of the Constitution of India. According 
to the learned counsel, the word ‘control’ 
in Art. 235 of the Constitution means not 
only administrative or disciplinary but 
also judicial control; that the judicial 
control was exercised by the High Court 
over the Courts subordinate to it by vir- 
tue of the appellate, revisional and 
superintending jurisdiction; that the State 
Legislature could not interfere with the 
judicial control of the High Court over 
the Courts subordinate to it while exer- 
cising its legislative powers as the legis- 
lative powers were subject to other pro- 
visions of the Constitution, and that the 
impugned Acts having taken away the 
first appellate jurisdiction of the High 
Court completely, which had been confer- 
red on the High Court under its Letters 
Patent, were unconstitutional, 
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I am afraid, I am unable to agree with 
this contention of the learned counsel. 
The contention of the learned counsel is 
based on an assumption which has no 
existence. The judicial control of the 
High Court over the subordinate courts 
still exists. By the impugned legislation 
what has been provided is that the first 
appeals would lie from the judgment and 
decree of a Subordinate Judge to the 
District Judge irrespective of the value 
of the suit, and that the provisions of 
S. 41 of the Punjab Courts Act have been 
brought in conformity with S. 100 of the 
Code of Civil Procedure. After the deci- 
sion of the first appellate Court, a second 
appeal is maintainable in the High Court. 
As earlier observed, I fail to understand 
as to how the judicial control of the High 
Court over the subordinate Courts has 
been taken away by the impugned legis- 
lation. 

53. No other point arises for conside- 
ration. 

54. In view of the aforesaid discussion, 
I hold that the Punjab Courts (Haryana 
Amendment) Act (Act No. 20 of 1977), the 
Punjab Courts (Haryana Amendment) 
Act No. 24 of 1978 and the Punjab Courts 
(Amendment) Act, 1963 are valid and 
were enacted with the requisite legisla- 
tive competence. Consequently, Civil Mis- 
cellaneous No. 1351-C.1/1978 in R.F. A. 
No. 359 of 197} is dismissed, without 
there being any order as to costs. 

DB. S. TEWATIA, J.:— I agree. 

A. S. BAINS, J.:— I also agree. 

Petition dismissed. 
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(A) Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955), Section 32-BB 
— Purpose of — Agrarian reform — 
Primary purpose. 1975 Punj Ly 391 
Reversed. 

Section 32-BB requires a declaration 
supported by the affidavits to be furnish- 
ed both by the landowner and the tenant, 
as the case may be, who holds land in 
excess of the ceiling area to be filed 
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with the Collector in case of persons 
holding lands in different Patwar Circles. 
It is thus evident tkat virtually the pre- 
condition for the application of ceiling 
laws are the returns filed by persons on 
the basis of which the prescribed autho- 
rity or the Colector proceeds to deter- 
mine the surplus area, if any, in their 
hands. It may, therefore, be well said 
that this filing of returns under Sec- 
tions 32-B and 32-BB (1) is the corner- 
stone upon which the super-structure of 
the ceiling law is sought to be rested. In 
cases of landowners or tenants whose 
land is situated in more than one Pat- 
war Circle it is the owner or the tenant 
of the land in whose special knowledge 
it is whether the land in the aggregate 
held by him in all those Patwar Circles 
exceeds the prescribed permissible limit 
or not. But for this requirement or 


obligation laid on such landowner or. 


tenant under Section 32-BB (1) it would 
be extremely difficult, if not impossible, 
for the Surplus Areas Authority to note 
the particulars or to determine the agri- 
cultural area by the landowner or tenant 
in different villages. Therefore the 
specific obligation laid out is in sub-sec- 
tion (1) and the sanction provided for 
the violation thereof is prescribed in 
sub-section (2) of S. 32-BB of the Act, 
in case where tha landowner or the 
tenant fails to furnish such a declara- 
tion. Therefore this section in parti- 
cular ought to be construed as a provision 
having a direct nexus with the object 
of agrarian reform. 1975 Punj LJ 391 
Reversed. (Para 8) 


(B) Constitution of India, Art. 31-A 
(1) (a) and Pepsu Tenancy and Agricul- 
tural Lands Act (13 of 1955) S. 32-BB — 
Protection under Art. 31-A (1) (a) — 
S. 32-BB meant for agrarian reforms — 
Protected under Art. 31-A (1) (a) — 
Provisions of S. 32-BB could not be chal- 
lenged under Arts. 14, 19 and 31 of 
Constitution of India. 1975 Punj LJ 391 
Reversed. AIR 1967 Punj 198 (FB) Rel 
on, (Para $) 


(C) Pepsu Tenancy and Agricultural 
Lands Act (13 of £955), S. 32-BB (2) — 
Imposition of penalty — Validity of pro- 
visions — Penalty essential for achiev- 
ing purpose of the Act — Penalty held 
could not be characterised as arbitrary 
or uncanalised or unguided. 1975 Punj 


LJ 391 Reversed. (Para 12) 
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I, S. Tiwana, Addl. Advocate General, 
for Appellants; K. C. Jain, with Tirath 
Singh, for Respondent. 


S. S. SANDHAWALIA, C. J. :— Whe- 
ther sub-section (2) of Section 32-BB of 
the Pepsu Tenancy and Agricultural 
Lands Act, 1955 vests such an uncana- 
lised and unguided powers in the pre- 
scribed authority so as to infract the 
guarantee of equality before law under 
Article 14 of the Constitution of India, 
is the sole, though meaningful, question 
that arises for determination in this 
appeal under clause X of the Letters 
Patent. 


2. As is evident from the above, the 
facts would pale into relative insignifi- 
cance and it suffices to mention that the 
prescribed authority penalised the re- 
spondent-landowner under the provi- 
sions of Section 32-BB sub-section (2) 
of the Pepsu Tenancy and Agricultural 
Lands Act, 1955 (hereinafter referred to 
as ‘the Act’) for making default with re- 
gard to the filing of the returns there- 
under. An area of 5 standard acres was 
declared surplus, specifically for not 
complying in strictness with the afore- 
said provision, leaving in the hands of 
the respondent-landowner only 25 stan- 
dard acres of land. The respondent 
though having statutory right of appeal 
under the statute, under Section 3?-D 
sub-section (3) of the Act, failed to re- 
sort to that remedy and instead he 
preferred a revision before the Financial 
Commissioner, which the latter declin- 
ed for the reasons recorded in his order 
Annexure ‘B’ dated 9th April, 1963. 


3. It deserves to be recalled that the 
petitioner had earlier preferred Civil 
Writ Petition No. 2066 of 1963, but not 
having challenged the vires of S. 32-BB of 
the Act therein he withdrew the same and 
then preferred the present writ peti- 
tion, from which the proceedings arise 
and under which as noticed by the learn- 
ed Single Judge, the sole question rais- 
ed was the vires of Section 32~BB of the 
Act. It is manifest that no other point 
Was urged and agreeing with the chal- 
lenge posed on behalf of the respondent, 
the learned single Judge held that Sec- 
tion 32-BB (2) was violative of Article 
14 and not saved by Article 31 (2-B) of 
the Constitution. On these premiseg 
alone the writ petition was allowed and 
the impugned orders of the Collector 
and the Financial Commissioner were 
quashed. 


4. It appears to me that the learned 
counsel for the parties before the learn- 
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ed single Judge were slightly remiss in 
not presenting the matter in a correct 
perspective. An analysis of the judg- 
ment would disclose that no reference 
or reliance was placed on Article 31-A, 
which is obviously attracted to the 
situation and instead some argument 
was sought to be built around Article 31 
(2-B) which appears to me as of no 
great relevance at all to the issue. It is 
plain that at the very threshold it is 
first to be determined whether the im- 
pugned Section 32-BB (2) of the Act is 
saved and protected under Article 31-A 
of the Constitution and, therefore, im- 
mune from any challenge under Articles 
14, 19 or Article 31. The weighty argu- 
ment of Mr. J. S. Tiwana learned Addi- 
tional Advocate General for the appel- 
lant State of Punjab is that Article 31-A 
provides an impenetrable shield around 
the impugned provisions against any at- 
tack on the ground of unreasonableness 
either under Article 14 or under Article 
19, 


5. Inevitably the argument must re- 
volve around the relevant provisions of 
Article 31-A and the impugned provi- 
sions of Section 32-BB (2) of the Act. It 
is, therefore, necessary to read them 
first :— 

“31-A Saving of laws providing for 
acquisition of estates, etc. 

(1) Notwithstanding anything con- 
tained in Article 13, no law providing 
for— 

(a) the acquisition by State of any 
rights therein or the extinguishment or 
modification of any such rights, or 

(b) to (e) i ‘ i 
shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14, Article 19 or 
Article 31: 

PROVIDED that where such law is a 
law made by the legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent”. 


“PEPSU TENANCY AND AGRICUL- 
TURAL LANDS ACT” 


*“32-BB: Declarations supported by 
affidavits to be furnished by certain 
landowners and tenants: 

(1) Every landowner or tenant re- 
quired to furnish a return under Sec- 
tion 32-BB, whose land is situated in 
more than one patwar circle, shall fur- 
nish to the Collector within a period of 
one month from the commencement of the 
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Pepsu Tenancy and Agricultural Lands 
(Amendment) Ordinance, 1953, a declara- 
tion supported by an affidavit in respect 
of the lands owned or held by him in 
such form and manner as may be pre- 
scribed, 

(2) If a landowner or tenant fails to 
furnish the declaration supported by an 
affidavit as required by sub-section (1), 
the prescribed authority not below the 
rank of Collector may, by order, direct 
that the whole or part of the land of 
such landowner or tenant, in excess of 
10 standard acres, to be specified by 
such authority, shall be deemed to be 
the surplus area of such landowner or 
tenant, and thereupon such area shall 
be included by the Collector as the sur- 
plus area of such landowner or tenant 
in the statement to be prepared in re- 
spect of him under S. 32-D. 


PROVIDED: that nothing herein shall 
affect— 

(a) the lands of such landowner or 
tenant which have been exempted under 
Section 32-K; or 

(b) the right of such person to any 
compensation in respect of such surplus 
areas to which he may be entitled under 
this Act: i 

PROVIDED further that no such 
order shall be made without giving the 
person concerned an opportunity of 
being heard. 


(3) Where a landowner or tenant, who 
is reguired to furnish a declaration 
under sub-section (1) fails to do so, the 
Collector may in respect of him obtain 
the information required to be shown 
in the declaration through such agency 
as he may deem fit”. 


6. As regards the true nature and 
scope of Article 31-A (1) (a) it is un- 
necessary to dilate on this point very 
much on principle, because a long line 
of precedent has by now established 
that this Article was intended to provide 
protection in particular to laws directed 
towards agrarian reform. Nor is it in 
serious dispute that under the provisions 
of this Article 31-A the acquisition and 
even extinction of all rights of any citi- 
zen (which inevitably includes agricul- 
tural land) made by a law for the pur- 
pose of agrarian legislation have been 
made immune from any challenge under 
Articles 14, 19 or 31. This being so the 
crucial and indeed the only question 
which would first arise is whether the 
impugned provisions of Section 32-BB 
(2) of the Act is a law falling within the 
ambit of legislation for agrarian reforms 
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and consequently protected by Article 
31-A (1) (a). 


7. At the very outset, however, it 
may be first noticed that herein admit- 
tediy the procedural requirement of the 
proviso to Article 31-A (1) stands satis- 
fied insofar as the assent of the Presi- 
dent has been duly secured for the im- 
pugned provisions of the Act. This be- 
ing so, one may straightway proceed to 
first examine the larger object and scope 
of the whole Act itself. Now the fact 
that this statute is pre-eminently directed 
towards agrarian reform is writ so large 
upon its provisions that it might perhaps 
look wasteful to elaborate the matter 
in any great detail or to delve into its 
legislative history. Even the learned 
counsel for the respondent did not and 
perhaps could not raise any serious con- 
tention to controvert this obvious situa- 
tion. It, therefore, suffices to mention 
that the very preamble of the Act de- 
clares that it is to provide for certain 
measures of land reforms. The defini- 
tion of the permissible limit under Sec- 
tion 3 and the reservations for personal 
cultivation under Section 5 and an addi- 
tional reservation in specified cases under 
Section 5-A of the Act are in the very 
beginning clear pointers to the larger 
object of the imposition of a ceiling on 
the holding of land by citizens. This 
would obviously bring the statute under 
the label of legislation directed to land 
reform, This apart, Chapter IV-A which 
was introduced a year or more later by 
Pepsu Act No. 15 of 1956 would leave no 
manner of doubt that agrarian reform is 
the primary intent of the framers of 
the statute. This Chapter in its very 
heading provides that it relates to ceiling 
on land and acquisition and for the dis- 
posal of surplus area as a result thereof. 
Section 32-A lays down the ceiling on 
land holding and to effectuate that pur- 
pose Section 32-B provides for an ob- 
ligation of filing returns on all holders 
of land having the same in excess of 
the prescribed ceiling. Then follows 
Section 32-BB with which we are direct- 
ly concerned which obligates a further 
declaration supported by an affidavit in 
the very case of persons whose whole 
holding may be situated in more than 
one Patwar Circle. Section 32-E then 
prescribes for the vesting of the surplus 
area in the State Government and Sec- 
tion 32-F empowers the Collector to take 
possession thereof. It is perhaps un- 
necessary to notice other provisions be- 
cause even those referred to above make 
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it more than amply manifest that the 
impugned Section 32-BB itself and the 
context in which the same is set in 
Chapter IV-A cannot but be deemed as 
a statutory provision directly and prima- 
rily related to measures of agrarian re- 
form, 


8. Adverting now to the particular 
Section 32-BB it deserves recalling that 
this was inserted in the statute by Pun- 
jab Act No. 3 of 1959. The relevant part 
of the ‘objects and reasons’ thereof de- 
serves pointed notice and is in the fol- 
lowing terms :— 


“To enable Government to make cor- 
rect assessment of surplus area avail- 
able with landowners and tenants own- 
ing or holding lands in excess of the per- 
missible limit (ceiling) in more than 
one Patwar Circle, it has been decided 
that every such landowner and tenant 
should furnish a declaration, supported 
by an affidavit, in respect of his lands 
within a period of one month and that 
he should suffer penalty in the event of 
his committing a default”. 

A close examination of this section in 
its context would indicate that it first re- 
quires a declaration supported by the affi- 
davits to be furnished both by the land- 
owner and the tenant, as the case may 
be, who holds land in excess of the ceiling 
area to be filed with the Collector in case 
of persons holding lands in different 
Patwar Circles. Itis thus evident that 
virtually the preconditions for the 
application of ceiling laws are the 
returns filed by persons on the basis 
of which the prescribed authority 
or the Collector proceeds to determine 
the surplus area, if any, in their hands, 
It may, therefore, be well said that this 
filing of returns under Ss. 32-B & 32-BB 
(1) is the cornerstone upon which the 
superstructure of the ceiling law is 
sought to be rested. In this context par- 
ticular emphasis deserves to be placed on 
the fact that in cases of landowners or 
tenants whose land is situated in more 
than one patwer circle it is the owner or 
the tenant of the land in whose special 
knowledge it is whether the land in the 
ageregate held by him in all these patwar 
circles exceeds the prescribed permis- 
sible limit or not. But for this require- 
ment or obligation laid on such land- 
owner or tenant under Section 32-BB 
(1) it would be extremely difficult, if 
not impossible, for the Surplus Areas 
Authority to note the particulars or to 
determine the agricultural area by the 
landowner or tenant in different villages, 
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Therefore the specific obligation laid 
out is in sub-section (1) and the sanc- 
tion provided for the violation thereof is 
prescribed in sub-section (2) of Section 
32-BB of the Act, in case where the 
landowner or the tenant fails to furnish 
such a declaration. Therefore this sec- 
tion in particular must necessarily be 
construed as a provision having a direct 
nexus with the object of agrarian re- 
form. 


9. Once it is held as it must be that 
the Act in general and Section 32-BB in 
particular is directed to agrarian reforms 
then it inevitably follows that the same 
would immediately attract the protec- 
tive cloak of Article 31-A (1) (a). The 
only ground on which the learned Single 
Judge chose to upset the judgments of 
the authorities below was that Sec- 
tion 32-BB (2) offends Article 14 of the 
Constitution. Once the protection of 
Article 31-A is attracted to the impugn- 
ed provision then it is obvious and in- 
deed well settled that no challenge could 
be laid thereto under Article 14 as found 
by the learned Single Judge and further 
even under Articles 19 and 31. The 
sole and the primary ground, therefore, 
upon which the learned Single Judge 
based himself for nullifying the provi- 
sion is thus constitutionally not avail- 
able in view of the protection given to 
the impugned legislation under Article 
31-A. 


10. Principle apart, the matter seems 
to be equally covered by binding pre- 
cedent. In the Full Bench decision re- 
ported as Pritam Singh v. State of Pun- 
jab, AIR 1967 Punj 198, the provisions 
of Sections 32-FF and 32-G of this very 
Act were challenged as being violative 
of Articles 14, 19 and 31 of the Constitu- 
tion.  Repelling the attack on the 
ground that the statute was protected 
by Article 31-A it was held :— 


“The effect and scope of Article 31-A 
vis-a-vis agrarian reforms has come up 
for decision in a number of cases before 
the Supreme Court and it has been re- 
peatedly held by their Lordships that 
such provisions, though violative of 
Arts. 14, 19 and 31 are saved by Arti- 
cle 31-A of the Constitution. The very 
object of Art. 31-A was to save such 
legislation from attack,” 


It is plain that what has been said above 
in the context of the other provisions of 
this very statute is equally applicable to 
S. 32-BB (2). It must, therefore, be con- 
cluded that this section is immune from 
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constitutional attack under Arts, 14, 19 
and 31. 


11. Apart from the above, Mr. I. S, 
Tiwana, learned Additional Advocate- 
General, Punjab for the appellant-State 
appears to be on equally firm ground in 
contending that the view taken by the 
learned single Judge that the provisions 
of S. 32-BB (2) are arbitrary and vest un- 
canalised and unguided power in the 
Collector is perhaps not tenable both 
on principle and precedent. The issue 
herein is pointedly with regard to the 
primary purpose and object of sub-s. (2). 
As has already been noticed the filing of 
the returns and the affidavits by per- 
sons having land in excess of the ceiling 
area is the very bedrock of the agrarian 
legislation. Mr. Tiwana was, therefore, 
rightly able to contend that in so far as 
persons having surplus land in a single 
Patwar Circle are concerned the reve- 


nue Patwari or other officials of the said -` 


area can easily discover and determine 
the surplus land in the hands of a parti- 
cular landowner. However, with regard 
to persons holding land in more than 
one Patwar Circle and in many cases in 
different Districts at one extreme corner 
of the State to the other it would be 
obviously difficult, if not impossible, 
for the revenue authorities to detect the 
quantum and the quality of the land so 
held or to determine whether it ex- 
ceeds the permissible limits. Therefore, 
the particular necessity of a legal obli- 
gation laid on such landowners or 
tenants is to disclose their holding by 
filing the requisite returns ard affida- 
vits. Once it is so it would equally be- 
come necessary to effectuate this pur- 
pose to provide some sanction in face of 
the non-filing of the return or filing of 
incorrect returns by such landowners or 
tenants, We are ourselves of the view 
that indeed some sanction in this con- 
text is necessary if the very purpose 
of the statute is not to be frustrated in 
this particular context. Once it is so 
then the legislature in its wisdom had 
chosen to lay that sanction in sub-s. (2) 
of S. 32-BB and it is not easy for the 
Court to sit in judgment over the wis- 
dom of the legislature in prescribing 
some penalty or the quantum thereof, 
Mr. Tiwana rightly contended that even 
if the sanction under S. 32-BB may be 
construed as. a bit stringent it was never- 
theless necessary for the laudable pur- 
pose of the agrarian reforms and, there- 


fore, the legislature would be perfectly 
entitled to prescribe the same, 


State v. Ram Singh (Sandhawalia C. J.) 


A. Í. R- 


12. Mr. Tiwana was further able to 
contend that the imposition of the 
penalty under S. 32-BB (2) has again 
been deliberately kept in relatively 
responsible hands end the statute itself 
lays down that no authority below the 
rank of a Collector is authorised to im- 
pose the same, This apart, the provision 
itself lays down that a penal order 
thereunder is not to be passed unless 
the person concerned had been given 
an adequate opportunity of being heard. 
Further safeguards have then been pro- 
vided by the provisions of an appeal 
against any penalty order therein by 
S. 39 of the Act and also a power of 
revision even thereafter. It was also; 
rightly argued that in the matter of im- 
position of penalty it inevitably becomes 
necessary to vest in the authority em-: 
powered to do so some discretion and 
when the same is vested in a respon- 
sible officer and governed by appellate 
and revisional powers then it cannot and 
should not be characterised as eithe 
arbitrary or uncanalised or unguided. 
In the very nature of things the default 
of non~-filing of returns or the filing of 
deliberately incorrect returns may be 
due to various reasons and may lead to 
myriad results. It would, therefore, be 
neither prudent nor possible to lay 
down a fixed norm in each and every 
case which can be inflexibly applied. 
Therefore the vesting of discretion in a 
responsible authority is inevitable and 
when the same is controlled by the 
appellate and revisional jurisdiction it 
cannot easily be characterised as either 
extraordinary or exceptional, 











13. Rationale apart, Mr. Tiwana was 
further able to contend that his stand 
was equally well supported by prece- 
dent. In this context what deserves high- 
lighting is the fact that the provisions 
of S$. 5 (c) of the analogous statute of 
Punjab Security of Land Tenures Act 
are virtually in pari materia with Sec- 
tion 32-BB (2) and for facility of refer- 
ence this may be set down :— 


“5-C. (1) If a landowner or tenant 
fails to furnish the declaration support- 
ed by an affidavit as required by S. 5-A, 
the prescribed authority not below the 
rank of Collector may, by order, direct 
that the whole or part of the land of 
such landowner or tenant in excess of 
ten standard acres to be specified by 
such authority shall be deemed to be 
the surplus area of such landowner or 
tenant and shall be. utilised by the State 
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Bhajan Lal v. Financial Commr., 


Government for the purpose mentioned 
in S. 10-A : 
Provided that no such order shall be 
made without giving the landowner or 
tenant concerned an opportunity of 
being heard, 


(2) Where a landowner or tenant who 

is required to furnish a declaration 
under S. 5-A fails so to do, the pre- 
scribed authority may in respect of him 
obtain the information required to be 
shown in the declaration through such 
agency as it may deem fit.” 
The aforesaid section came up for con- 
sideration in Division Bench judgment in 
Bhagat Gobind Singh v. Punjab State, 
AIR 1963 Punj 319 and their Lerdships 
thought the matter to be so plain that 
they summarily rejected any challenge 
to its constitutionality. The observations 
are in the following terms :— 


“**** Tt is stated in the petition 
that provisions of Ss. 5-A, 5-B and 5-C 
are ‘ultra vires’ the Constitution, but it 
is not explained how, in what manner 
and in relation to which Article. At the 
hearing the learned counsel has addres- 
sed no argument in this respect. These 
sections merely provide a machinery 
for the enforcement of the substantive 
provisions of Punjab Act 10 of 1953 for 
ascertainment of permissible area, and 
of surplus area, and then for utilisation 
of surplus area. There is nothing in 
these sections which attracts violation 
of any Article of the Constitution, So 
this ground is without substance,” 


Counsel further pointed out that S. 5-C 
of the Punjab Security of Land Tenures 
Act has thereafter held unchallenged 
sway. 


14. On this aspect also we agree with 
the appellant-State that the provisions 
of S. 32-BB (2) cannot be characterised 
as either arbitrary or vesting uncanalis~- 
ed and unguided powers in the Collector, 


15. In the light of the aforesaid dis- 
cussion we are, with great respect, con- 
strained to set aside the judgment of the 
learned single Judge and restore the 
orders of the revenue authorities below. 
The appeal is allowed but in view of the 
difficult questions raised, the parties are 
left to bear their own costs. 


Appeal allowed, 
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Bhajan Lal and another, Petitioners v. 
The Financial Commissioner, Haryana, 
Chandigarh and others, Respondents, 


Civil Writ Petns, Nos. 468 to 471 and 
472 of 1970, D/~ 12-9-1979. 


Punjab Security of Land Tenures Act 
(10 of 1953) S. 18 (2) — Interpretation 
of. 1970 Pun LI 8 Overruled. 


S. 18 (2) mentioned only the average 
prices. It does not refer to the annual 
price. It does not say that the average 
has to be worked out for each year and 
then the average of 10 years has to be 
clubbed and then divided by 10. If that 
could have been the intention of the le- 
gislature then they would have used the 
words “annual sales” in the sub-section. 
Since no such words have been used, 
then the only interpretation that can be 
put on the words used is that the ave- 
rage of the prices prevalent for the pre- 
ceding 10 years has to be taken down and 
then the price determined. 1970 Pun LJ 
8 Overruled. 1970 Pun LJ 152, Approved. 


(Para 2) 
Cases Referred : Chronological Paras 
1879 Pun LJ 8 2 
1970 Pun LJ 152 2 


H. L. Sarin, Sr. Advocate. (M/s. M. L. 
Sarin and R. L. Sarin, with him), for 
Petitioners; Ram Rang, for Respondent 
No. 5. 


ORDER :— This judgment will dispose 
of Civil Writ Petitions Nos. 468, 469, 470, 
471 and 472 of 1970, as common ques- 
tions of law and facts are involved in 
them. ‘To better appreciate the contro- 
versy between the parties, it will be use- 
ful to narrate the facts in Civil Writ 
Petn. No. 468 of 1970, Bhajan Lal v. The 
Financial Commr., Haryana. 


2. On the application filed by Khiraj 
alias Khaira, respondent No. 5, who was 
a tenant on the lands of the petitioners, 
who are big land-owners, under S. 18 of 
the Punjab Security of Land Tenures 
Act, 1953 (hereinafter called the Act), 
the Collector allowed the purchase of 
land in dispute and the Assistant Collec- 
tor Ist Grade, Sirsa, assessed the com- 
pensation for the land to the tune of 
Rs. 5923-39 P. This was to be paid by 
the tenant in 10 equal half yearly instal- 
ments. The petitioners filed an appeal 
against this order. The main plea raised 
was that the land could not be purchased 
paeen 
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by the tenant in view of the provisions 
of S. 19 of the Act as the land in dis- 
pute was an evacuee property and the 
proprietary rights had not been granted 
to the petitioners in that land till then. 


This appeal was dismissed on 5th of Aug. 
1969. The petitioners moved a revision 
petition before the Commissioner. The 
learned Commissioner held that the peti- 
fioners have been conferred proprietary 
rights by the Rehabilitation Department 
and their case was not covered by §. 19 
of the Act as the protection to the refu- 
gees was available only up to the year 
1959. However, the Commissioner ac- 
cepted the contentions of the petitioners 
that the price fixed by the Assistant Col- 
lector of the land based on the 10 years 
average price was wrong, because accord- 
ing to him the correct procedure for de- 
termining the value was that average 
price of each year should be worked out 
and then 10 years average should be 
worked out on that basis. The Commis- 
sioner made a reference to the Financial 
Commissioner that the case should be 
remanded to the Assistant Collector, 
Sirsa, so that he may fix the price of the 
disputed land in accordance with law. 
This recommendation by the Commis- 
Sioner came up for decision before Shri 
B. S. Grewal, Financial Commissioner, 
Haryana. In the meantime, Mr. S. K. 
Chhibber, Financial Commissioner, Har- 
yana, had given a decision in which he 
had interpreted the provisions of Sec- 
tion 18 (2) of the Act. This provision was 
brought to the notice of the Financial 
Commissioner, Mr. S. K. Chhbibber in 
Mangli v. Mohinder Kumar, 1970 Pun LJ 
8 held :— 


“The Collector has held that the ave- 
rage price calculated by the Assistant 
Collector has been artificially lowered 
down by lumping of the land that was 
subject of the transactions for 10 years 
on one side and by lumping the conside- 
ration money for these transactions on 
the other and then dividing the entire 
consideration money by the entire land. 
The Collector has, therefore, directed the 
Assistant Collector to recalculate the 
price and compensation due to the res- 
pondents and this direction has been up- 
held in appeal by the learned Commis- 
sioner. The contention of the petitioner 
is that certain mutations should have 
been excluded for purposes of calculating 
average price. The reasons given in sup- 
port of this contention are vague and are, 
therefore, not satisfactory. The direction 


[Pr. 2] Bhajan Lal v. Financial Commr., 
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of the Collector, that the average price of 
land for each year of the ten years 
period should be worked out separately 
first in order to arrive at the exact price 
for the entire period, is in order. Any 
other basis would make the calculations 
meaningless .....e.sss seeverven coven Sen aia 


Shri B. S. aes Financial Commis- 
Sioner, did not accept this interpretation 
as he had earlier taken a different view 
in Lachhman Ram 'v. Ram Rikh, 1970 
Pun LJ 152, wherein he has held: — 


“The Assistant Collector......ccccccsecssece 
shall determine value of the land which 
Shall be the average of the price obtain- 
ing for similar land in the locality during 
10 years immediately preceding the date 
of the application. This means that the 
average price has to be worked out by 
taking all relevant sales in the locality 
in the preceding 10 years and not by the 
average of annual sales for the preceding 
10 years. Had the Legislature intended 
the latter, it would have used different 
words and specified that the price shall 
be computed by determining the average 
of annual sales for a period of 10 years. 
As no such words have been used, the ob- 
vious and direct interpretation is that all 
relevant sales must be taken together and 
the average worked out. It is an elemen- 
tary principle of interpretation of statutes 
that where wording is unambiguous, no 
addition or alteration can be made in 
their meaning. That being the position, 
I must respectfully disagree with the in- 
terpretation given by my learned collea- 
gue in the aforementioned case............ 
At this stage, it will be useful to repro- 
duce the language of S. 18 (2) of the 
Act :— 


“18 (2). A tenant desirous of purchas- 
ing land under sub-sec. (1) shall make an 
application in writing to an Asstt. Collec- 
tor of 1st Grade having jurisdiction over 
the land concerned and the Asstt. Collec- 
tor after giving notice to the landowner 
and to all other persons interested in the 
land and after making such inquiry as 
he thinks fit, shall determine the value 
of land which shall be the average of the 
prices obtaining for similar land in the 
locality during 10 years immediately pre- 
ceding the date on which the application 
is made.” 


Haryana (Kang J.) 


This sub-section prescribes that the ave- 
rage of the prices for similar lands in the 
locality during the last 10 years imme- 
diately before the date of the application 
will determine the value of the land. It 
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is clear that the average of the prices 
for the 10 years has to be calculated. It 
has rightly -been pointed out by Mr. 
Grewal that sub-section mentions only 
the average prices, It does not refer to 
the annual price. It does not say that 
the average has to be worked out for 
each year and then the average of 10 
years has to be clubbed and then divided 
by 10. If that could have been the inten- 
tion of the legislature then they would 
have used the words “annual sales” in 
the sub-section. Since no such words have 
been used, then the only interpretation 
that can be put on the words used is that 
the average of the prices prevalent for 
the preceding 10 years has to be taken 
down and then the price determined. To 
my mind, the interpretation put on the 
sub-section by Shri S. K. Chhibber reads 
some words in the sub-section which are 
not there. Shri Grewal has correctly in- 
terpreted the sub-section. The price was, 
therefore, correctly assessed and the re- 
ference by the Commissioner had been 
rightly dismissed by the Financial Com- 
missioner. 


3. Section 19 of the Act does not debar 
the purchases by the tenants because 
their applications have been filed after 
1959. 


4. For the reasons recorded above, I 
find no merit in these writ petitions and 
the same are hereby dismissed with no 
order as to costs, 

Petitions dismissed. 
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PREM CHAND JAIN AND 
D. S. TEWATIA JJ. 
Ibrahim, Plaintiff-Appellant v. 
Sharifan, Defendant-Respondent. 


Letters Patent Appeal No. 383 of 1975 
D/- 10-8-1979.* 

Limitation Act (1963), Art. 58 — Suit 
for declaration of exclusive ownership of 
agricultural land half of which had been 
mutated in name of defendant — Starting 
point of limitation — Plaintiff in exclu- 
Sive possession without any interference 
of defendant — Right to sue accrues 
when defendant actually threatened to 
take forcible possession and not when 
mutation was sanctioned in favour of 
defendant, 


Smt. 





*From judgment and decree of A. S. 
Bains J. reported in 1975 Pun LJ 293. 


TW/JW/E930/79/KSB 


Ibrahim v. Sharifan (P. C. Jain J.) 
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Where in a suit for declaration of title 
as exclusive owner of certain agricultural 
land half of which had been mutated in 
favour of defendant, it is found that the 
defendant after the sanction of the muta- 
tion never asserted her right to her share 
in the land in dispute, nor did she ever 
get any rent or produce and it was only 
in the year 1969 that she tried to assert 
her right and interfere with the posses- 
sion of the plaintiff the mere entry of 
name of the defendant would not furnish 
any cause of action. Hence the suit was 
not parred by limitation under Art. 58, 
ATR 1956 Punj 230 Rel. on. 

(Paras 6 to 8) 

Cases Referred : Chronological Paras 
(1956) 58 Pun LR 461 : AIR 1956 Punj 230 
3 


B. N. Aggarwal, for Appellant; Baldev 


Kapur, with Raj Kumar Aggarwal, for 


Respondent. 


PREM CHAND JAIN J.:— Ibrahim, 
plaintiff-appellant is the brother of Smt. 
Sharifan alias Shanti, defendant-respon- 
dant. Their father Akbar and uncle 
Bhiku were occupancy tenants. After the 
coming into force of the Occupancy Te- 
nants (Vesting of Proprietary Rights) Act, 
they became owners of the land in dis- 
pute. During the year 1947, when commu- 
nal disturbances broke out, Akbar and 
other members of the family adopted 
Hindu names so that they could remain 
safe during the disturbances. Akbar died 
in the year 1957 and the mutation of in- 
heritance was sanctioned treating the 
parties as Hindus in favour of the plain- 
tiff, the defendant and their mother 
Nanhi in equal shares. Smt. Nanhi died 
in the year 1966 and the mutation of 
her inheritance was sanctioned in favour 
of the plaintiff and the defendant in 
equal shares. On the death of Bhiku, the 
uncle of the parties, the mutation of his 
inheritance was again sanctioned in fa- 
vour of the plaintiff and the defendant 
in equal shares. The defendant had 
Started living in village Kambohpura a 
few years earlier to the institution of the 
suit. The plaintiff claims himself to be in 
exclusive possession of the land inherited 
from Akbar and Bhiku, including the 
share which was mutated in the name of 
the defendant. In the year 1969, the de- 
fendant threatened to take forcible pos- 
session of her share, with the result that 
the plaintiff filed a suit for declaration 
claiming himself to be the sole owner of 
the property measuring 48 Kanals 2 Mar- 
las. as mentioned in the plaint. 


000 a À 
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2. The suit was contested by the de- 
fendant on various pleas. On the plead- 
ings of the parties, several issues were 
framed by the trial Court. The parties 
led evidence on those issues. The trial 
Court held that the parties were Muslims 
and were governed by custom in the 
matter of succession and that the plain- 
tiff was entitled to the declaration pray- 
ed for. On the issue of limitation, the 
trial Court held that the suit was barred 
by limitation. Consequently, the suit of 
the plaintiff was dismissed. Feeling ag- 
grieved from the judgment and decree of 
the trial Court the plaintiff preferred an 
appeal which was heard by the learned 
Senior Subordinate Judge, Karnal, with 
enhanced appellate powers, who upheld 
the findings of the trial Court on issues 
Nos. 1 and 2 but reversed the finding on 
issue No. 4. Consequently, the appeal 
was allowed, the judgment and decree of 
the trial Court was set aside and a de- 
claration as prayed for was granted in 
favour of the plaintiff. Feeling dissastified 
from the judgment and decree of the 
first appellate Court, the defendant pre- 
ferred R.S.A. No. 1803 of 1972 in this 
Court. The learned Single Judge did not 
agree with the finding of the first appel- 
late Court and held that the suit was 
barred by limitation. Consequently, the 
appeal of the defendant was allowed and 
the suit of the plaintiff was dismissed 
with costs throughout. Aggrieved from 
the judgment and decree of the learned 
Single Judge dated May 21, 1975, the pre- 
sent appeal under cl. X of the Letters 
Patent has been filed by the plaintiff. 


3. At the outset, it may be observed 
that though before the learned single 
Judge a controversy did arise as to which 
Article out of Arts. 113 and 58 of the 
Limitation Act, 1963 (hereinafter referred 
to as the Act) would apply to the facts 
of the case in hand, yet before us it was 
agreed to between the learned counsel 
for the parties that it was Art. 58 which 
would govern the present case. 


4. On the issue of limitation, the 
learned single Judge held that the word 
‘first? occurring in Art. 58 has great sig- 
nificance; that the word ‘first’ could not 
be construed in any other manner ex- 
cept that the limitation in a declaratory 
suit shall begin to run when the cause 
to sue for the property first accrues to 
the plaintiff; that it was in the year 1957 
that a cloud was cast on the right of 
the plaintiff to succeed to the entire 
land in dispute and that the period of 
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limitation began to run from the year 
1957 and not afterwards. 


5. The learned Judge, before whom 
some judicial decisions were cited, distin- 
guished the same on the ground that 
Art. 58 of the Act had not been noticed 
in all those authorities, 


6. While controverting the aforesaid 
findings of the learned single Judge, it 
was contended by Mr. Aggarwal, learned 
counsel for the appellant, that cause of 
action arose to the plaintiff in April, 
1969, when the defendant actually 
threatened to take forcible possession of 
the land from the plaintiff and that mere 
sanction of the mutation with respect to 
half share of the land in dispute in the 
name of the defendant did not give any 
cause of action to the plaintiff, especially 
when he had continued to be in exclusive 
possession of the land without any inter- 
ference of any kind by the defendant. 
On the other hand, it was contended by 
Mr. Kapur, learned counsel for the re- 
spondent, that a cloud was actually cast 
on the right of the plaintiff in the year 


-1957 when after the death of Akbar 


mutation of inheritance was sanctioned 
in favour of the plaintiff, the defendant 
and their mother in equal shares; that 
the right to sue first accrued to 
the plaintiff on the date when the said 
mutation was sanctioned and that the 
suit having been filed beyond the period 
of three years was clearly barred by 
time. 

7. After giving our thoughtful consi- 
deration to the entire matter, we find 
that there is considerable force in the 
contention of the learned counsel for 
the appellant. 


8. It may be observed at the outset 
that the word ‘first’ occurring in Art. 58 
of the Act is of no significance at all for 
deciding the issue of limitation so far 
as the facts of the case in hand are con- 
cerned as the main point that requires 
determination is whether mere entry of 
a mutation in the name of the defen- 
dant would furnish a cause of action to 
the plaintiff to file a suit for declaration 
or not. There is no dispute that mutation 
was sanctioned in favour of the defen- 
dant after the death of Akbar and in 
case such an entry furnishes a cause of 
action, then certainly the suit would be 
barred by limitation, Even Mr. Aggar- 
wal very fairly conceded this proposi- 
tion. But what was argued by him was 
that mere entry of a mutation did not 
furnish amy cause of action and in sup- 
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port of his contention he relied on a Di- 
vision Bench judgment of this Court in 
Niamat Singh v. Darbari Singh etc., 
(1956) 58 PLR 461. In our view, the con- 
tention of the learned counsel has con- 
siderable force. The plaintiff continued 
to be in possession of the entire property 
even after the sanction of the mutations 
in the name of the defendant after the 
death of her father Akbar or her mother 
Smt. Nanhi or her uncle Bhiku. The 
defendant was never given any share in 
the rent, nor was she given any produce 
out of the land of her share. In this 
situation, no cloud was cast on the title 
of the plaintiff by mere entry of the 
mutation in the name of the defendant. 
Further, there is no proof on the record 
to show that before April, 1969, by any 
act or assertion of the defendant the 
right of the plaintiff was ever actually 
jeopardised. The defendant is occupying 
a house in the village. The assertion of 
the plaintiff is that it was given by him 
to her out of compassion, while the plea 
of the defendant is that she occupied it 
as of right. Be that as it may, the fact 
remains that so far as the agricultural 
land is concerned, the defendant after 
the sanction of the mutations never as- 
serted her right to her share in the land 
in dispute, nor did she ever get any rent 
or produce and that it was in the year 
1969 that she tried to assert her right 
and interfere with the possession of the 
plaintiff. In this situation, mere entry 
of a mutation in the name of the defen- 
dant would not furnish any cause of 
action to the plaintiff. This view of ours 
finds full support from the judgment of 
the Division Bench in Niamat Singh’s 
case. Thus, we do not agree with the 
learned single Judge that the cause of 
action arose when the mutation was 
entered in the name of the defendant 
and consequently, reverse the finding on 
issue No. 4 and hold that the suit filed 
by the plaintiff is within limitation. 


9. No other point was urged. 


10. For the reasons recorded above, 
we allow this appeal, set aside the judg- 
ment and decree of the learned single 
Judge and restore that of the first ap- 
pellate Court decreeing the suit of the 
plaintiff. However, in the circumstances 
of the case, we make no order as to costs. 


Appeal allowed. 





Brij Nandan v. State 


P. & H. 27 


AIR 1980 PUNJAB AND HARYANA 27 
S. 5. SANDHAWALIA, C, J. AND 
G. C. MITAL, J. 

Brij Nandan, Appeliant v. State of 
Haryana, Respondent. 


Regular First Appeal No, 416 of 1974, 
D/- 4-4-1979.* 

(A) Land Acquisition Act (1894), S. 23 
— Acquisition of large area — Compen- 
sation -—- Computation -—— Solitary sale 
of nearby land, if can form basis of com- 
putation, 


It is settled law that isolated instances 
of sale of very small areas cannot form 
a satisfactory basis for a general evalua- 
tion of a big chunk of land under acqui- 
sition when the land sold is at a distance 
from the land acquired. Indeed, in eva- 
luating the market value of very large 
area, broader consideration of the com- 
pensation already awarded for the land 
in the adjoining areas cannot possibly 
be excluded. (Paras 14, 16) 

(B) Land Acquisition Act (1894), S. 23 
— Acquisition —— Compensation — Deter- 
mination —- Owner of land acquired, 
purchasing it from another — Genuine- 
ness of sale in favour of owner not chal- 
lenged — He is entitled to purchase price 
paid by him, by way of compensation. 

(Para 17) 


(C) Land Acquisition Act (1894), S. 39 
— Apportionment of compensation — 
Principles —- Perpetual leases of portions 
of land under acquisition — Some lease 
deeds containing condition that in case 
of acquisition of land, proprietors shall 
be entitled to whole of compensation for 


land — Proprietors in such case, would 
be entitled to whole of compensation for 
land — Condition absent in lease deeds 


relating to other portions of land — Pro- 
prietors are entitled only to capitalised 
value of land. (Paras 26, 28) 
Cases Referred : Chronological Paras 
(1979) LPA No. 255 of 1977 D/- 5-3-1979 
(Puni & Har) State of Haryana v. DLF 
United Ltd. 16 
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S- S. SANDHAWALIA, C. J.:— The 
galaxy of the learned counsel appearing 
for the parties in this set of fifty-three 
Regular First Appeals are agreed that 
the issues of law and fact are so substan- 
tially common, if not identical, that all 
these appeals may be disposed of by a 
single judgment. 

2. By a notification under Section 4 
of the Land Acquisition Act dated 6th 
Sept. 1966, published in the Government 
Gazette on 23rd Sept. 1966, an area of 
248.30 acres was sought to be compulsori- 
ly acquired for the publie purpose of the 
planned development of Sector 16 of the 
New Industrial Township of Faridabad. 
The consequential notification under S. 6 
followed and in the subsequent proceed- 
ings the Collector rendered his award on 
the 20th Jan. 1968, whereby he classified 
the whole of the area aforesaid into three 
categories, A, B and C and then pro- 
ceeded to further subdivide each cate- 
gory into three kinds as shown in the 
following table :— 

(For Table see below) 
It is manifest from the above that the 
Collector considered the whole land as 
agricultural and assessed its market value 
primarily on its quality as agricultu- 
ral land. He further awarded compensa- 
tion for the buildings. wells, trees and 
henna plants (for which the land in ques- 
tion seems to be particularly suited) in 
existence on the land in dispute primari- 
ly in accordance with the assessment of 
(Contd. on Col. 2) 








Class Oultivated 
Catagory A Rs. 605/. 
Category B Bs, 380/. 7 
Category O Ba, 190/. 5 
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the . value thereof- made by the Sub- 
Divisional Officer. The landowners feel- 
ing dissatisñed with the assessment of 
value both as regards the land and ap- 
pendages thereto made as many as 
ninety-three claim-applications for refer- 
ences under S. 18 of the Act. Of these 91 
references were consolidated and tried 
together (two being decided separately), 


3. The State of Haryana in contesting 
the aforesaid references took up the stand 
that more than ample compensation has 
already been awarded to the claimants. 
It was stated on its behalf that the land 
in dispute had been correctly assessed as 
agricultural and the stand of the claim-~ 
ants that the same had primarily to be 
determined with regard to its potentiality 
of being used for residential, commercial 
and industrial purposes, was sought to be 
denied, The claim with regard to the 
fragmentation of the land, as also with 
regard to the fruit bearing and non-fruit 
bearing plants, etc., was further not ad- 
mitted. On the pleadings of the parties, 
the following issues were originally 
framed :-— 


1. What was the market value of the 
land at the time of publication of the 
notification under S. 4 of the Land Acqui- 
sition Act? 

2. What was the market value of the 
wells, tube-wells and constructions, if 
any, which were acquired along with the 
land at the time of notification under S. 4 
of the Land Acquisition Act? 


3. Whether any fruit bearing ‘trees 
and non-fruit bearing trees existed on 
the acquired land. If so, to what compen- 
sation are the petitioners entitled in res- 
pect to them? 


4. What was the market value of tha 
henna plantation acquired with the land 
at the time of notification under S, 4 of 
the Act? 

5. Whether any severance and frag- 
mentation of other lands of the peti- 
tioners was effected due to the acquisi- 
tion, if so to what compensation are the 
petitioners entitled on this account? 

6. Whether the claim of the peti~ 
tioners is barred by the provisions of 
S. 25 of the Land Acquisition Act? 

7. Relief, 

Later on, on 17th July, 1972 the follow- 
ings two additional issues were struck :— 


Banjar land. Ghalr-mumkin. 
Rs. 400/. Rs. 180/. 
Re, 200/. Rs. 120/- 

- Rs. 152/. Ra. 100/. 
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6-A. Who is the person entitled to re- 
ceive compensation? 


6-B. In case the compensation has to 
be apportioned, in what proportion should 
it be paid to different claimants? 


4. Before us challenge has been laid 
only to the findings on Issues Nos. 1, 4, 
6-A and 6-B. It is, therefore, unnecessary 
to advert to the findings on the remain- 
ing issues, which we hereby affirm for 
the detailed reasons recorded by the 
learned District Judge, Gurgaon. 


5. On the critical issue (Issue No. 1), 
with regard to the market value of the 
land, which forms the main burden of 
the song here, the District Judge after an 
exhaustive discussion divided the land 
into four blocks, as under :— 


Block A: The land immediately adjoin- 
ing the main bazar road and the abadi of 
the town of Faridabad extending up-till 
Khasra Nos. 387, 564, 566 and 567. Com- 
pensation of land comprised by Khasra 
Nos. 384, 385, 386 and 387 has already 
been awarded to the owners thereof, This 
block shall now thus consist of the land 
comprised by following Khasra Nos. 370 
to 381, 564 to 586 and 560 and 561, 358/1 
and 322/1. 


Block B: Land consisting of the follow- 
ing Khasra numbers and situated imme- 
diately adjoining Khasra No. 387 on the 
eastern side and Khasra Nos. 564, 566 and 
567 on the western side of the main 
bazar road and extending up-till Khasra 
Nos. 408, 409, 8, 9 and 10, etc.:— 388 to 
405 and 407 to 410, 538 to 554, 556 to 559; 
and 562, 563. 

Block C: Land immediately adjoining 
the land comprised by block B on its 
southern side in between a passage com- 
monly known formerly as Shershah Suri 
Road on its western side and the other 
passage on its eastern side and extending 
up~till Khasra Nos, 451-782 and consisting 
of the following Khasra numbers: 412 
to 537 and 778 to 783. 


Block D: All other remaining land in 
dispute adjoining the Shershah Suri Road 
on its eastern side and not connected with 
abadi of the town of Faridabad otherwise 
through the field. I have included the 
whole of this land in D Block for the 
reasons that there is other land situated 
on the northern side of this block, ad- 
joining the abadi of the town of Farida- 
bad and this land had no direct approach 
to the town of Faridabad and the land 
comprised by this block is situated far 
away from the main Delhi-Mathura Road 
on the one hand and the abadi of the 
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town of Faridabad on the other and 
away from the abadi. Even otherwise it 
would appear from the sale deeds 
Exs. PW 5/1 to PW 5/13 and the facts 
stated in the copy of judgment Ex. C-A, 
that the trend of extension of the abadi 
is on the western side and not on the 
eastern side of the town of Faridabad 
and that importance of the land on the 
western side of the abadi has been added 
as a result of the main bazar road abut- 
ting business centres and the octroi post 
situated as found stated in the judgment . 
Ex. C-A, near Khasra Nos. 384 to 387.” 
The learned District Judge awarded com- 
pensation for the land included in 
Block A at the rate of Rs. 10/- per square 
yard, but with regard to a small portion 
he held as follows :— 


“This shall, however, not apply to a 
portion of the land comprised by Khasra 
Nos, 370 and 372 purchased by Chander 
Parkash son of Nanak Chand and Sohan 
Lal son of Deva Ram vide sale deeds 
Exs. PW 5/6 and PW 5/7, Tara Chand son 
of Kishori Lal and Deep Chand son of 
Tara Chand vide sale deeds Exs. PW 5/8 
and PW 5/9, Chetan Dass son of Budhu 


-Ram and Gurdial son of Matwala Ram 


vide sale deeds Exs. PW 5/10, PW 5/11, 
PW 5/12 and PW 5/13 who shall be en- 
titled to the actual amount paid by them 
to the vendors.” 


6. As regards blocks B, C and D, the 
compensation was allowed at a flat rate 
of Rs. 6/-, 5/- and 4/- per square yard, 
respectively. 


7. Now the gravamen of the challenge 
on behalf of the landowner-appellants 
has been first primarily directed to the 
division of the land into the aforesaid 
blocks A, B, C and D. It was forcefully 
and plausibly argued that whilst the 
Collector had erred in assessing the land 
with regard to its agricultural value, the 
learned District Judge has equally fallen 
into a pitfall by dividing it into four cate- 
gories, which were challenged as unsup- 
portable on any principle or rationale. 
Counsel contended that once it has been 
held that the acquired land had to be as- 
sessed on the basis of its potential for 
development, then any other finical dis- 
tinctions were unwarranted if a broad per- 
spective of the situation thereof was to be 
taken. The forceful claim, therefore, was 
that a uniform rate at market value of 
the land was called for in the present 
case, 


8. There is patent merit in the afore- 
said contention and in view of the fact 
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that the learned Advocate-General of 
Haryana, Shri S. C. Mohunta, with his 
illimitable fairness had conceded that in 
the present case the categorisation into 
four blocks was not supportable, it would 
be unnecessary and wasteful to examine 
the question with any degree of detail or 
elaboration. It suffices to mention that 
the learned District Judge had himself 
arrived at the following conclusion, which 
has not been challenged on either side :— 


“I am thus convinced while being in 
agreement with the learned counsel for 
the petitioner~claimants that the Collec- 
tor has committed an error while deter- 
mining the market value of the land in 
dispute considering it as purely agricul- 
tural. I, on the other hand believe, that 
the land in dispute had all the potentiali- 
ty of being used for commercial, indus- 
trial and residential purposes on the date 
of notification and was wrongly classified 
into categories having regard to its user 
for agricultural purposes.” 


Once that finding has been arrived at 
it is plain that this area of nearly 250 
acres, now under acouisition, had to be 
evaluated with regard to its potential for 
being developed for commercial, indus- 
trial and residential purposes of the ris- 
ing and expanding new township of 
Faridabad-Ballabgarh complex. 


9. That all this area is now comprised 
in Sector 16 of the aforesaid township 
and is immediately below Sector 16-A, 
which abuts continuously on the main 
Delhi-Mathura highway, which is the hub 
of this developing area, is not disputed. 
So far as the situation and importance of 
this urban complex is concerned, one 
cannot do better than to quote the obser- 
vations of the learned District Judge him- 
self in para 8 of the judgment :— 


“As regards situation, Faridabad has a 
peculiar importance of its own. As judi- 
cially noticed, it is situated at a distance 
of about 20 miles from Delhi, the capital 
and heart of the country and is connected 
with U. P. by main Delhi-Mathura Road, 
which passes through the centre of this 
area. It had obviously the potentiality of 
being developed as an industrial town 
and a posh residential and commercial 
area, It was on account of these factors 
that the State of Haryana thought of 
developing it as a regular industrial 
town. It cannot be disputed that it is 
now humming up with all industrial ac- 
tivity and may be said to be one of the 
biggest industrial towns of the State of 
Haryana. The printed plan Ex. P. 51 pre- 
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pared and published by the Secretary to 
Government of Punjab, Town and Coun- 
try Planning Department well indicates 
that even the Govt of United Pun- 
jab thought of developing it as an indus- 
trial and residential town before the bi- 
furcation of Punjab into two States of 
Punjab and Haryana in the year 1966 and 
divided it into as many as 23 Sectors 
each carved out into a regular indepen- 
dent, residential and industrial area with 
all facilities of sewerage, electricity, wa- 
ter and pucca roads, As found indicated 
in the plan Ex. P-51 according to the scale 
adopted while preparing the plan, old 
Faridabad town is situated at a distance 
of about little less than two furlongs 
from the main Delhi-~Mathura pucca me- 
talled road and whereas Sector 16-A ad=- 
joins the aforesaid road, Sector 16 is si- 
tuated contiguous to Sector 16-A, on its 
eastern side adjoining old Faridabad town 
on its southern side. Another plan Ex, 
AW 1/1 prepared by Shri Sawan Ram, 
retired Municipal Engineer, Gurgaon 
(PW 1) further points to the existence of 
main major industrial units all along ad- 
joining the main Delhi-Mathura Road 
commonly known as G. T. Road on its 
eastern side, The correctness of this plan 
could not be disputed even by the coun- 
sel appearing for the State of Haryana 
and there is no rebuttal on record of the 
plan referred to above. The industrial 
units situated adjoining the main Delhi- 
Mathura Road on its eastern side are for 
instance New Suraj Transport Company 
Ltd., India Motors, Central Rubber Mills, 
South Eastern Roadways, Ajronda Cold 
Store Tyre & Tubes Company, Stara 
Rubber Centre, Jagatjeet Engineering 
Works, Delton Cotton Industries and 
Associated Engineering Industries. The 
Canal Colony is also situated adjoining 
the main Delhi-Mathura Road on its eas- 
tern side. All these units are, however, 
situated in Sector 16-A adjoining the area 
of Sector 16 on its eastern side. It would 
thus appear that the area of old Farida- 
bad town as compulsorily acquired for 
development of Sector 16 had assumed 
importance as regards its user for indus- 
trial, residential and commercial pur- 
poses, with the publication of the plan 
Ex. P. 51 before the date of notification 
in the instant case. This area has another 
important aspect as regards situation of 
its being contiguous to old Faridabad 


town, as would appear from the perusal 
of plan Ex. P. 51. Even otherwise, this 
is not disputed that the land in dispute 
adjoins old Faridabad town,” 
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_10. Now an analysis of the judgment 
of the learned District Judge would dis- 
close that the broad basis for the four 
categories made by him appears to be 
the proximity of the land therein to the 
abadi of the old town of Faridabad or to 
the Delhi-Mathura highway or Sec- 
tor 16-A abutting thereon. Indeed the 
pride of place has been given to the land 
immediately adjoining the main bazar 
and the abadi of the town of Faridabad. 
Reference to the printed plan Exhibit 
P-51 would however, show that in the 
present case the aforesaid criteria ceased 
to have any meaningful relevance. Once 
it is held that the land has to be assessed 
primarily with regard to its potential for 
development as commercial, industrial or 
residential purposes of a newly created 
township, then its mere proximity to the 
admittedly old, decrepit and declin- 
ing town of Faridabad can hardly 
be termed as an advantage and 
indeed may be a rather mixed 
blessing. The learned Advocate- 
General frankly conceded that nearness 
to the ancient and crowded town of 
Faridabad in no way adds to the poten- 
tial of the land for development either as 
a commercial, industrial or residential 
plots, which have to be carved out there- 
from. Indeed from some angle this conti- 
guity might well have been a disadvan- 
tage. It is, therefore, plain that the pri- 
mary criteria for categorisation into four 
blocks here does not seem to hold water. 


11. Similarly the suggested criteria of 
the proximity to the Delhi-Mathura Road 
again does not bear a closer scrutiny. 
Learned counsel for the landowner- 
appellants pointed out with reference to 
the plan Exhibit P-51 that in fact some 
parts of the ‘C’ Block made by the learn- 
ed District Judge would be nearer to the 
Delhi-Mathura Road than some of the 
land comprised in blocks ‘A’ and ‘B’. This 
apart, the admitted position is that the 
whole of the acquired land, which is now 
comprised in Sector 16, does not have any 
frontage or even a point of contact with 
the main highway. It is fully separated 
from the said highway by the width of 
Sector 16-A, immediately below which 
Sector 16 is located. That Sector 16-A is 
of considerable depth is evident from the 
plan Exhibit P-51 and is even otherwise 
not disputed. Once it is held that the ac- 
quired land has neither any frontage or 
contact with the main highway and is 
admittedly at some considerable distance 
therefrom, then any further distinction 
being drawn with regard to the parts 
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thereof which are proximate or distant 
from the highway would indeed be fini- 
cal. Counsel have rightly placed reliance 
on Dhara v. Punjab State, 1976 Rev LR 
229 (Punj), wherein the proximity of this 
very Delhi-Mathura highway was consi- 
dered and it was held therein that whilst 
one could visualise the rationale of the 
preferential situation of land abutting or 
having a frontage on the main highway 
up to a reasonable depth, no such distinc- 
tion can be drawn with regard to lands 
which are reasonably far away from the 
main highway and consequently the belt- 
ing with regard to the distant land was 
set aside. 


12. What has been said with regard to 
the proximity of the highway applies 
equally to the nearness of the acquired 
land to Sector 16-A as well. A bare look 
at the plan Exhibit P-51 would show that 
the whole of Sector 16 is located just be- 
low Sector 16-A and, therefore, drawing 
a line on the point of proximity of the 
parts of the acquired land to Sector 16-A 
would be rather artificial. 


13. As noticed earlier the learned 
Advocate-General, Haryana had conced- 
ed that in the present case the categori- 
sation of the land in four blocks is un- 
sustainable and it is, therefore, unneces- 
Sary to dilate upon the point, I would ac- 
cordingly hold that the land herein is to 
be evaluated at a uniform rate based pri- 
marily on its potential for urban deve- 
lopment. 


14. On the aforesaid finding the cru- 
cial issue that then arises is the fixation 
of this uniform rate to be allowed to the 
landowners. In this context the corner- 
stone of the landowners’ case is sought 
to be rested on two instances of sales in 
the locality. Exhibits PW 5/6, PW 5/7, and 
Exhibits PW 5/8 and PW 5/9, relate to the 
sale of an area of 183 sq. yards on 
7th Oct. 1964 for a consideration of 
Rs. 3,000/- each. These exhibits indicate 
both the sale of proprietary as also of 
leasehold rights. The reliance is next 
placed on Exhibits PW 5/11 and PW 5/13 
pertaining to sale of 200 sq. yards of land 
on 12th Nov. 1964 for a sum of Rs. 3,500/- 
only. Both these transactions relate to 
Khasra No. 372, which is part and parcel 
of the acquired land. Counsel contended 
that the aforesaid sales would indicate 
the market price of the land at Rs, 16/- 
and Rs. 17.50 paise per sq. yard only and 
perhaps would also be indicative of a 
consistent rise in prices within a 
period of one month, It was also 
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pointed out that the trial Court 
had come to a finding that 


the aforesaid transactions were genuine 
and there was no reason to doubt the 
same, This apart it was argued that these 
Sales were nearly two years prior to the 
present acquisition and it would be con- 
sequently necessary to take notice of the 
uptrend in prices in the vicinity of the 
rising and developing township of 
Faridabad-Ballabhgarh complex. Re- 
liance was placed in this context on the 
observations in Lakhmi Dass v. The Pun- 
jab State, 1977 Pun LJ 464. 

Herein it does not seem possible to ac- 
cede to the aforesaid contention of the 
landowner-appellants and place overly 
reliance on the two instances noted above. 
. The learned Advocate-General, Haryana 
rightly pointed out that these transac- 
tions related to the extreme corner of 
the area and close to the abadi of the old 
town of Faridabad. These strips of land 
may have been of some peculiar value or 
advantage to the vendee and considering 
the trifling sale considerations of rupees 
three thousand and odds in each case, 
‘ these cannot provide a true indicia for 
the larger evaluation of land to the ex- 
tent of about 250 acres. Particular em- 
phasis, however, is on the fact that the 
area comprised therein is minimal being 
hardly 200 sq. yards or less in both the 
transactions. The learned Advocate- 
General contended that the land acquisi- 
tion having already been made of the 
adjoining areas and in view of the im- 
pending acquisition of the present one, 
the possibilities of even these transactions 
being shown at some inflated price can- 
not be entirely ruled out. It seems to be 
settled law that isolated instances of sale 
of very small areas cannot form a satis- 
factory basis for a general evaluation of 
a big chunk of land. Reference in this 
connection may be made to the observa- 
tions of their Lordships of the Supreme 
Court in Smt. Padma Uppal v. State of 
Punjab 1977 Rev LR 1: 


“It is also well settled that in deter- 
mining compensation the value fetched 
for small plots of land cannot be applied 
to the lands covering a very large extent 
and that the large areas of land cannot 
possibly fetch a price at the same rate at 
which small plots are sold.” 

The aforesaid view has again been re- 
iterated in Prithvi Raj Taneja v. State of 
Madhya Pradesh, 1977 Rev LR 290 (SC), 
I would, therefore, hold that the afore- 
mentioned two instances of sale primari- 
ly relied upon by the landowner- 
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appellants do not furnish a correct or 
valid indicia for the determination of a 
uniform rate of compensation for the land 
in question. 


15. Reliance on behalf of the land- 
owner-appellants was placed on Exh. C-I, 
which is an instance of sale transaction in 
1962 with regard to Khasra No. 579 ad- 
joining to block ‘A’ which works out the 
rate of Rs. 10/~ per square yard only, 
Counsel further contended that adequate 
margin should be given for necessary up- 
trend of prices in the succeeding four 
years, 


16. It is the admitted position that the 
aforesaid sale is not out of the acquired 
area itself, but is at some distance on one 
side of the acquired land. This solitary 
instance, therefore, also is not conclusive. 
Indeed in evaluating the market value of 
so large an area broader consideration of 
the compensation already awarded for the 
land in the adjoining areas cannot possi- 
bly be excluded. It deserves recalling 
that the learned counsel for the land- 
owner~appellants had themselves made 
reference to and indeed relied upon the 
compensation awarded for the acquisition 
of land comprised in the nearby sectors 
of 9 and 13 of this very complex, whilst 
assailing the low value in Blocks ‘B’, ‘C’ 
& ‘D’ made by the learned District Judge, 
It is admitted position that the acquisi- 
tion for Sector 9 was made vide notifica- 
tion under S. 4 of the Act dated 17th 
May, 1966. In RFA No. 506 of 1969 DLF 
United Ltd. v. State of Haryana, decided 
on 24th May, 1977 compensation at the 
uniform rate of Rs. 7/~ per sq. yard was 
awarded for the land acquired for this 
Sector. Counsel also pointed out that 
LPA No. 255 of 1977 State of Haryana v, 
DLF United Ltd. against the aforesaid 
decision was also dismissed on 5th March 
1979. 


Again with regard to the acquisition 
made for Sector 13 vide notification un- 
der S. 4 of the Act dated 8th Sept. 1966, 
compensation for some area comprised in 
this sector, was by implication awarded 
at Rs. 7/- per sq. yard, but as the land- 
owner himself had claimed lesser rate of 
Rs. 6/- per sq. yard the same was award- 
ed in RFA No. 247 of 1978 DLF United 
Ltd. v. State of Haryana decided on 3rd 
Mar. 1979. Of the same tenor are the ob- 
servations and findings in RFA No. 350 
of 1969 Ganga Parshad v. State of Har- 
yana, decided on 8th May, 1978. 


Learned A. G. Haryana had argued 
that Sector 12 is planned to be the main 
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commercial centre of the complex, and 
lands in Sectors 9 and 13 are in closer 
proximity thereto and have been evalu- 
ated at only Rs. 7/- per sq. yard and also 
pointed out that in the adjoining Sec- 
tor 14, the valuation has been made even 
on a much lower rate. However, it is 
pointed out on behalf of the landowner- 


appellants that as yet no visi- 
ble and preferential development 
has taken place in Sector 12 


and also that the award with regard to 
sector 14 is as yet under appeal in the 
High Court. Again one cannot lose sight 
of the fact that acquisition for the im- 
mediately adjoining Sector 16-A took 
place vide notification under S. 4 of the 
Act dated 8th Sept. 1966. This Court in 
RFA No. 542 of 1971 decided on 10th 
May, 1977 has awarded compensation at 
a uniform rate of Rs. 14.60 P. per sq. 
yard only for the land comprised in the 
said Sector. This, however, had to be 
conceded by the landowner-appellants 
that the situation of the land in Sec- 
tor 16-A is patently preferential to the 
present land in so far as that land all 
along abuts on and has a direct frontage 
on the Delhi-Mathura highway, which is 
the main blood artery of the 
whole complex. The evaluation of the 
present land, therefore, has inevitably to 
be at a rate reasonably lower than that 
preferentially situated in what is now 
Sector 16-A. 


17. Taking into consideration all the 
aforesaid facts and inevitably resorting 
to what is now judicially recognised as 
some rational guesswork, we are of the 
view that the whole of the area under 
acquisition (with the exception noticed 
below), now comprised in Sector 16 must 
be assessed at a uniform rate of Rs. 10 
per square yard only and it is ordered 
accordingly. 


18. An exception, however, is to be 
made with regard to the land comprised 
in Khasra Nos. 370 and 372 purchased 
by Chander Parkash son of Nanak Chand 
and Sohan Lal son of Deva Ram vide 
sale deeds Exhibits PW 5/6 and PW 5/7, 
Tara Chand son of Kishori Lal and Deep 
Chand son of Tara Chand vide sale deeds 
Exhibits PW 5/8 and PW 5/9, Chetan 
Dass son of Budhu Ram and Gurdial son 
of Matwala Ram vide sale deeds Exhi- 
bits PW 5/10, PW 5/12, PW 5/11 and PW 
5/13. With regard to the aforesaid trans- 
fars the learned District Judge had, after 
exhaustive discussion, come to the fol- 
. lowing conclusion:— i 
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“No evidence has been led by the re- 
spondents in rebuttal to lead me to sus- 
pect or doubt the genuineness of these 
transactions of sale. I, therefore, in ab- 
sence of such evidence for the respon- 
dents and in view of all the facts found 
Stated therein, hold all these sale deeds 
as genuine transactions evidencing pay- 
ment of sale consideration in cash by the 
vendees to the vendors.” 


The aforesaid finding has not been re-| 
motely challenged on behalf of the State 
of Haryana. Even otherwise on examina- 
tion of the aforesaid documentary evi- 
dence we see no reason to take a dif- 
ferent view from the one arrived at by 
the learned District Judge. In this con- 
text, therefore, there is no option but to 
uphold the same and it is accordingly 
ordered that the vendees above-mention- 
ed shall be entitled to the actual amount 
paid by them to the vendors indicated! 
in the respective sale-deeds and the find- 
ings of the learned District Judge with 
regard to the same are hereby affirmed. 


19. Adverting now to issue No. 4, 
which has been the subject-matter of 
some half-hearted challenge on behalf 
of the claimants, it deserves recalling 
that it pertains to the market value of 
the henna plantation, which admittedly 
covered a major portion of the land 
under. acquisition. The Collector by his 
award had allowed the compensation 
therefor at a relatively insignificant rate 
of Rs. 480 per acre. The learned District 
Judge after an in depth discussion of the 
evidence, both oral and documentary en- 
hanced the compensation for the henna 
plantation to a flat rate of Re. 1 per 
square yard, Whilst doing so he has reli- 
ed first on the exhibits P-20 and P-21, 
as also the oral testimony of P.W. 17 
Raghubar Dial, P.W. 18 Luxmi Dutt and 
P.W. 19 Raja Ram with regard to the 
general excellent quality of henna grown 
in Tahsil Ballabgarh and the coveted 
valuation of the land bearing henna 
plantation. However, as regards the spe- 
cific compensation therefor, the learned 
District Judge based himself on the 
under-mentioned awards earlier render- 
ed by the District/Additional District 
Judges with regard to the compensation 
for henna plantation:— 

(See Table on next page) 

20. While assailing the valuation 
awarded by the learned Judge for the 
henna plantation, learned counsel for the 
claimants had attempted to argue that 
whereas Annexures P-18 and P-19 per- - 
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Exhibit/Date of Rendered by 

the award. 

Exh. P.18 Sh. F. 8. Gill, Addl. Distt. 
Dt. 26-2-64, Judge, Gurgaon. 

Exh. P.19 Sh. A. S. Gilani, Sr. Sub- 
Dt. 18.4 56, Judge, Gurgaon. 
Exh. P.22 Sh. P. R. Aggarwal, Addl. 
Dt. 8-3-71. Distt. Judge, Gurgaon. 
Exh. P.24 Sh. A. K. Jain, Addi. 

Dt. 31-8-70, Distt, Judge, Gurgaon. 
Exh. P.83 Sh. A. K. Jain, Addl. 

Dt. 24-11-70, Distt. Judge, Gurgaon, 


tain to relatively earlier notifications of 
1960 and 1962 respectively, the learned 
District Judge had allowed compensation 


at the rate of Rs. 4,800 per acre and 
Rs. 5,600 per Bigha Pukhta (allowing 
Rs. 1,500 per Bigha Pukhta as claimed) 
and consequently by sheer passage of 
time in Sept., 1966 a higher rate of valua- 
tion should have been granted. We are 
unable to appreciate this line of reason- 
ing. Even when pressed the learned 
counsel could cite neither principle nor 
precedent for the claim that the income 
or the valuation of henna plantation 
must necessarily register an uptrend over 
the years. There is no warrant for such 
a proposition and it is more so in the 
absence of any acceptable evidence what- 
soever to indicate that by 1966 the net 
income from henna plantation and its 
consequent valuation had necessarily. 
been rising continuously. On an exami- 
nation of the evidence it is evident that 
there was no data worth the name which 
indicated the cost of the plantation 
of henna, its maintenance and har- 
vesting the same. Nor was there 
any unimpeachable testimony about the 
rise in price of henna leaves and the re- 
cords were silent about the mode and 
manner of growing and recovering the 
crop therefrom. The learned Advocate 
General, Haryana was right in pointing 
that the claimants’ own witnesses P.W. 
18 Lakshmi Dutt and P.W. 19 Raja Ram 
had conceded in cross-examination that 
no accounts had been maintained far 
from being proved. It was also highlight- 
ed that even on behalf of the claimants 
no specific figures, which could be claim- 
ed as inevitable income from an average 
acre of henna plantation or its valuation 
was forthcoming. The trial Judge was, 
therefore, right in not placing much reli- 
ance on the mere ipse dixit of interested 
witnesses, 
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Amount of com. 
pensation awarded. 


Rs. 4800/. per acre- 


Date of notification 





ee ere 
18 January. 1969 


Rs. 5600/. per Bigha 
Pukbte (allowing 
Rs. 1500/-per Bighs 
Pukhta as claimed.) 

Re. 4,800/. per acre. 


2.8.82 


Sth Sept, 1966 


Sih Sept. 1966 Rs. 4,800/. -do- 


Sth Sept. 1966 Rs. 4,800/. do. 


21. As a matter of last resort, counse} 
had then attempted to place some reli- 
ance on the Socklatings Tea Co. (P.) Ltd. 
v. Collector of Sibsagar, AIR 1977 Gau 
61. That judgment pertains to the valua- 
tion of compensation with regard to a 
tea-garden in Assam. One cannot possibly 
equate easily a tea-garden in Assam with 
a henna plantation in Gurgaon. What is 
however significant is the fact that there- 
in the Bench had adverted to the agreed 
evidence with regard to gross income 
over a period of years from each tea- 
bush and the cost of production, harvest~ 
ing, etc. As already noticed, any such 
data is totally lacking here. Further, 
even in the said judgment it was noticed 
that the learned counsel appearing for 
the State had very fairly conceded to a 
particular rate claimed and it was on 
the basis of that concession that evalua- 
tion was made for the tea bushes at a uni- 
form rate. We are unable to see how 
this judgment advances the case of the 
claimants. 


22. What further concludes the mat- 
ter herein is the reliance on behalf of 
the claimants themselves on Exhibits 
P-22, P-24 and P-83. These were the 
documents produced and proved on the 
record and relied upon by the claimants 
themselves, Thus with regard to the 
virtually identical date of notification 
being the 8th September, 1966 the valua- 
tion for all these cases was made only at 
the rate of Rs. 4,800 per acre for the 
henna plantation. The learned Advocate- 
General, Haryana, was on firm ground 
in contending that the claimants if not 
bound are inevitably faced with their 
own evidence that the valuation cannot 
be more than Rs. 4,800 per acre. 


23. In view of the above, we are of 
the firm opinion that the valuation at 
the rate of Rs. 4,840 per acre or Re. $ 
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per square yard has been correctly and 
rightly awarded by the learned District 
Judge for the henna plantation. The 
findings on issue No. 4, are, therefore, 
affirmed, 


24, Lastly remain issues Nos. 6-A and 
6~B with regard to the persons entitled 
to receive compensation and the appor- 
tionment thereof betwixt the landowners 
and the lessees thereof. Herein the 
learned District Judge has rightly divid- 
ed the lessees into two classes. One class 
was that of perpetual lessees for a period 
of 99 years, where the lease-deeds ex- 
pressly contained condition No. 6 there- 
in to the effect that in case of the acqui- 
sition of land under the lease the pro- 
prietors shall be entitled to the whole of 
the compensation of land and the lessees 
shall be entitled to the compensation of 
Sardrakhti (trees, plants crops, ete.) 
standing therein. On the other hand in 
the second class the land was under oc- 
cupation of perpetual lessees with no 
such condition or lease deed. The learn- 
ed District Judge held that with regard 
to the first class the lessees were bound 
by condition No. 6 and, therefore, whole 
of the compensation for land would go 
to the proprietors thereof, Whilst as re- 
gards the second class the proprietors 
would only be entitled to its capitalised 
value, which was assessed at 20 times of 
the annual rent and the remaining com- 
pensation shall be payable to this class 
of lessees. 


25. Taking up first the case of perpe- 
tual lessees without any condition or 
term in the lease deed regarding com- 
pensation in the event of acquisition, it 
may be noticed that no serious challenge 
was posed to the established mode of ap- 
portionment resorted to by the learned 
District Judge. The half-hearted attempt 
on the part of the counsel for the land- 
owher-proprietors to the grant of only 
capitalised value seems to be more than 
amply repelled by a long line of prece- 
dent. Reference in this connection may 
first be made to Thakur Govind Deo Ji 
Maharaj v. Rang Ji Maharaj, 1963 All LJ 
587 wherein the principle of capitalised 
value stands accepted by a Division 
Bench with the following observations:— 


“The established rule applicable to 
cases where apportionment has to be 
made between a landlord and a perma- 
nent tenant, therefore, appears to be 
that the landlord should get the capita- 
lised value of the rent plus something 
more on account of the right of rever- 
sion that vests in him. The balance must 


Brij Nandan v. State (5. S. Sandhawalia C. J.) 


[Prs. 23-25] P.&H. 35 


go to the permanent tenant in whom 
the rest of the right in the land vests. 
In the present case the learned District 
Judge fixed the amount payable to the 
appellant on the basis of the capitalised 
value of the proportionate amount of 
rent which he was entitled to get. We 
agree that so far as the basis of capita- 
lising the amount of the annual rental 
is concerned it is a fair assessment of the 
amount of compensation. The reversion- 
ary interest of the lessor in the land has, 
however, still to be valued. While calcu- 
lating this interest we have to bear in 
mind that as the provisions of the lease 
indicate the lease was in favour of Swami 
Rangachari and his heirs and representa- 
tives, Swami Rangachari transferred the 
land under the lease in favour of the 
appellants. There is nothing on the re- 
cord to indicate as to how the land was 
transferred, The respondent is a deity. 
There is nothing on the record to indi- 
cate the nature of the temple, how it is 
run and how it is managed and what 
amount or what proportion of the in- 
come from the land acquired if any, is 
used for purposes of the expenses of the 
temple. All that we have been informed 
is that the respondent is a public temple. 
It is true that a publie temple in normal 
Circumstances may survive for long. In 
such cases it may be that the right of 
the lessor to get the leased property in 
case the deity or the heirs of the lessor 
are no more in existence would be a re- 
mote possibility. Nonetheless the possi- 
bility is there and has to be taken into 
account.” 


However, with regard to the evaluation 
of the remote possibility of reversion in 
the case of a perpetual lessee the matter 
has now been set at rest by the following 
observations of the final Court in Amba- 
lal Mansukhram Joshi v. Additional 
Special Land Acquisition Officer, Ah- 
medabad, AIR 1974 SC 591:—. 


“Under Section 30 of the Land Acqui- 
sition Act the learned Judge apportioned 
the compensation between the lessee and 
the lessor at the ratio of 3:1. On appeal 
at the instance of the appellant, the 
compensation in respect of plot No. 9 
was enhanced to Rs. 14 per square yard 
and in respect of plot No, 42 to Rs. 9 per 
square yard. In the result, the appellant 
got over Rs. 45,000 as compensation in 
respect of his rights for which he was 
getting annually a sum of Rs. 381. The 


value of his right to reversion — a re- 


mote one — is little or nothing. Even if 
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we calculate the interest on the compen- 
sation amount at § per cent per annum, 
the appellant is now getting over Ru- 
pees 2,700 per year in the place of Ru- 
pees 381 which he was getting previ~ 
ously.” 


Within this Court, the observations in 
Batan Singh v. Nathu Birju, AIR 1961 
Punj 503, though not on all fours again 
tend to favour the claim of the perpetual 
lessees. 


26. It is evident from the above that 
both on principle and precedent the po- 
sition of the learned District Judge 
awarding only the capitalised value of 
the Jand to the proprietors, at the rate 
of twenty times of the annual rental 
value and directing payment of the 
balance of compensation of land to per- 
petual lessees is wholly well-merited. 
We accordingly confirm the said finding, 


27. As regards the second class of 
lessees containing an express term under 
cl. 6 of the lease that in the event of ac- 
quisition, the compensation for the land 
would go entirely to the landowners, ił 
appears that a half hearted claim was 
made on their behalf that they had be- 
come owners by virtue of S. 3 of the 
Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act of 1933. The 
learned District Judge further noticed 
that these lessees have neither been re- 
corded as occupancy tenants in the re~ 
venue record nor had obtained a righ? 
of occupancy in respect of the lands held 
by them from a Court of competent 
jurisdiction. He consequently rejected 
this claim and it deserves peinted notice 
that this line of argument was not sought 
‘to be resuscitated before us. 


28. Learned counsel for the lessees, 
however, made a half-hearted attempt 
to challenge both the existence and the 
operation of clause 6 of the lease eg- 
pressly covenanting that in case of ac- 
quisition of the land, the proprietors of 
the land alone would be entitled to the 
whole of the compensation while the 
lessees would be only entitled to com- 
pensation for Sardrakhti standing thereon. 
We have for ourselves examined the evi- 
dence in the case and in particular Ex- 
hibit CX with regard to this condition. 
The term which admittedly is uniform in 
all the lease deeds appears to be clear 
and categoric and there is no evidence 
whatsoever which could indicate, far 
from establishing, that the lease deeds 
as a whole or clause 6 thereof was ever 
avoided or cancelled. The learned Dis- 
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trict Judge was, therefore, patently right 
in holding that the persons recorded as 
lessees in the said lease deeds or the 
successors-in-interest of such lessees 
were clearly bound by the terms cove- 
manted therein. 


29. In fairness to the learned 
counsel for the lessees it may be men= 
tioned that reliance was attempted to 
be placed on Collector of Bombay vy. 
Nusserwanji Rattanji Mistri, AIR 1955 
SC 298; Special Land Acquisition and 
Rehabilitation Officer, Sagar v. M. &. 
Seshagiri Rao, AIR 1968 SC 1045 and 
Special Land Acquisition Officer Hosa- 
Nagar v. K. S. Ramachandra Rao, AIR 
1972 SC 2224. It, however, suffices to 
mention that the compliment of indivi- 
dually distinguishing the aforesaid cases 
need not be paid as all of them appear 
to have little relevance to the point at 
issue and obviously are wide off the 
mark. On the other hand Mr. S. CG. 
Kapoor learned counsel for the land- 
owners had rightly placed reliance on 
Biprodas Pal Chaudhri v. Sarat Chandra 
Singha, (1912) 17 Ind Cas 168 (Cal), F. G. 
Natesa Aiyar v. Kaja Maruf Sahib, AIR. 
1927 Mad 489 and Smt. Nanda Rani Debi 
v. Messrs, Apcar Collieries, AIR 1963 Cal 
636, which are all a pointer to the fact 
that apportionment is to depend on the 
express terms of the deeds. Here as al- 
ready noted. the covenant in clause 6 of 
the deed appears to be clear and cate- 
goric. 


30. For the aforesaid reasons, the 
findings on issues Nos. 6-A and 6-B re- 
corded by the learned District Judge are 
hereby affirmed. 


31. To conclude, therefore, we would 
enhance the compensation for the land 
acquired at the uniform rate of Rs, 10 
per square yard. The claimants would ‘bas 
further entitled to a solatium at the 
statutory rate of 15 per cent as also in= 
terest at the rate of 6 per cent per annum 
on the enhanced amount from the data 
of taking over of possession. The com= 
pensation for the henna plantation is up~ 
held at the awarded rate of Rs. 4,840 
per acre or Re. 1 per square yard. The 
apportionment of compensation betwix 
the landowners and the lessees would be 
made in accordance with the findings 
arrived at above on issues Nos. 6-A and 
6-B. The appeals and the cross-objections 
by the claimants are, therefore, allowed 
in the aforesaid terms, subject to the 
court-fee paid by them. They oe also 
be entitled to their costs. 
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32. AS a necessary consequence of, the 
abeve the appeals preferred by. the State 
of Haryana, basically seeking a reduction 
in the compensation awarded have to be 
dismissed. However, in this set of ap- 
peals we leave the parties to bear their 
own costs, 

GOKAL CHAND MITAL, J.:—I agree. 

Order accordingly. 


AIR 1980 PUNJAB AND HARYANA 27 
FULL BENCH 


S. S SANDHAWALIA, C.J., 
R. N. MITTAL AND 
A. 5. BAINS, JJ. 


Rajender Parshad and others, Peti- 
tioners v. State of Haryana and others, 
Respondents. 


Civil Writ No. 2010 of 1974, D/- 28-3- 
1979* 


Haryana Municipal Common Lands 
(Regulation) Act (15 of 1974), Pre.— Con- 
Stitutionality — Act not being a measure 
of agrarian reform is not protected by 
Art. 31-A of Constitution — (Constitu- 
tion of India, Art. 31-A}. 


The Haryana Municipal Common Lands 
(Regulation) Act, 1974 is not a measure 
of agrarian reform and, therefore, cannot 
enjoy the protection envisaged by Arti- 
cle 31-A (1) (a) of the Constitution. Once 
that is so, it in terms provides for the ac- 
quisition of land without payment of 
compensation which directly infringes 
the fundamental right enshrined in Arti- 
cie 31 of the Constitution. In the absence 
of the vital and the basic provisions re- 
garding the vesting of the property in the 
municipality without compensation, the 
remaining provisions cannot stand inde- 
pendently thereof. The whole of the sta- 
tute, therefore, suffers from the vice of 
unconstitutionality and is liable to be 
struck down. (Para 20) 


Article 31-A (1) (a) though couched in 
apparently wide language has necessari- 
ly to be confined to a law primarily di- 
rected to ‘agrarian reform’, which expres- 
sion includes provisions made for the de- 
velopment of rural economy. (Paras 9, 10) 


A bare reading of Sections 1 to 10 of 
the Act would leave no manner of doubt 
that these provisions cannot even remote- 
ly be related directly to the question of 


*(Decided by Full Bench on order of re- 
ference made by D. S. Tewatia and 
A. S. Bains JJ.*D/- 25-10-1978). 
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Rajender Parshad v. State (FB) (Sandhawalia C. J:) 
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land tenures or with the redistribution of 
agricultural holdings and consequently 
to agrarian reforms in its pristine con- 
notation. The overall effect of the provi- 
sion is that it takes away agricultural 
land or property and its income whoily 
for the benefit and uses of a primarily 
urban body like the municipality or its 
Municipal Committee without payment of 
compensation. Therefore, far from being 
directed to the development of the rura} 
economy, it only provides for a further 
aggregation to the municipal or urban 
economy. Even on the most charitable 
construction the impugned Act cannot be 


- correlated either directly or even remote- 


ly to the development of rural economy. 
and, therefore, closely linked with agra- 
rian reform. Merely labelling an Act as 
one of agrarian reform in the Statement 
of Objects and Reasons would not make 
it in fact so. AIR 1960 SC 1080; AIR 1965 
SC 632; and AIR 1965 SC 1017 Foll. 
(Paras 12, 14, 18) 
Cases Referred : Chronological Paras 
AIR 1973 SC 1293 19 
AIR 1965 SC 632 
AIR 1965 SC 1017 
AIR 1962 Punj 221 (FB) 4 
AIR 1961 Punj 1 (FB) 4 
AIR 1960 SC 1080 4, 9, 10, 12 
Anand Swarup, Sr. Advocate, (N. C. 
Jain, M. L. Bansal and Sunil Parti with 
him), for Petitioners; C. D. Dewan (for 
No, 2), Naubat Singh, Sr- Deputy Advo- 
cate General Haryana (for Nos. 1 and 3), 
for Respondents. 


S. S. SANDHAWALIA, C. J.:— Whe- 
ther Article 31-A (1) (a) provides an im- 


- penetrable protective shield around the 


provisions: of the Haryana Municipal 
Common Lands (Regulation) Act, 1974 
against the constitutional attack launch- 
ed on the basis of Articles 19 and 31 of 
the Constitution, is the solitary though 
substantial question arising in this peti- 
tion. 

2. The facts are neither in dispute nor 
of any great relevance in a matter so 
patently legal. Nevertheless a passing re- 
ference to them is inevitable, though 
hardly any was made by the learned 
counsel for the parties. The petitioners 
claim to have purchased agriculturai 
land, now within the municipal limits of 
Kaithal vide thirteen registered sale- 
deeds executed during the months of 
September and October, 1971 for a con- 
sideration of Rs. 15,520/-. It is averred 
that the purchased land was in the actual] 
possession of the different shareholders 
of the village Shamilat Deh who were, 
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therefore, entitled to transfer the same. 
The petitioners claim that thereafter they 
were put in and continued to be in actual 
peaceful possession of the land purchased 
by them. 


3. The Haryana Legislature enacted 
the Haryana Municipal Common Lands 
(Regulation) Act, 1974 (hereinafter called 
the Act) with effect from the 26th of 
January, 1973. By virtue of its provisions 
the land purchased by the petitioners, 
being part of the Shamilat Deh, are 
sought to be vested in the Municipal 
Committee of Kaithal without payment 
of any compensation whatsoever. It is 
alleged that the respondent-Municipal 
Commiitee and respondent No. 3 the Sub- 
Divisional Officer (Civil), Kaithal, are 
threatening to interfere with the title 
‘and peaceful possession of the petitioners 
on the ground that the land purchased 
by them has passed into the ownership 
of respondent No. 2. Apprehensive of 
further hostile action against them, the 
petitioners have preferred this writ pe- 
tition to assail the very constitutionality 
of the Act. 


4. Now for a true appreciation of the 
contentions raised on either side, some 
reference to the legislative history and 
precedent in connection therewith is both 
inevitable and in fact necessary. The 
constitutional validity of an analogous 
statute, namely, the East Punjab Holding 
(Consolidation and Prevention of Frag- 
mentation) Act, 1948, as amended, was 
assailed before a Full Bench of this Court 
in Kishan Singh v. State of Punjab, AIR 
1961 Punj 1, and was upheld. The cor- 
rectness of that view was again sought 
to be put to test following the decision of 
their Lordships in the well-known case of 
Kavalappara Kottarathil Kochuni v. 
States of Madras and Kerala, AIR 1960 
SC 1080. A Full Bench of five Judges in 
Jagat Singh Didar Singh v. State of Pun- 
jab, AIR 1962 Punj 221, reiterated the 
validity of the statute. 


5. The Punjab Village Common Lands 
(Regulation) Act was enacted in the year 
1961 and on the formation of the State 
of Haryana on the ist of November, 1966 
it continued to hold sway over the terri- 
tories of the newly created State. The 
validity of this statute had earlier also 
been the subject-matter of challenge in 
a number of cases and the same was up- 
held primarily on the basis of the afore- 
mentioned Full Bench decision which 
had repelled the attack against the con- 
stitutionality of the East Punjab Holding 
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(Consolidation and Prevention of Frag- 
mentation) Act, 1948. The issue was car- 
ried before the final Court with regard 
to the vires of the Consolidation 
Act, Punjab Gram Panchayat Act, 
Punjab Village Common Lands (Regula- 
tion) Act, and the Security of Land Te- 
nures Act and in Ranjit Singh v. State 
of Punjab, AIR 1965 SC 632, their Lord- 
ships held that all these provisions were 
part of a general scheme of agrarian re- ` 
forms and were consequently protected 
by Article 31-A of the Constitution. The 
constitutional validity of these statutes 
and the correctness of the earlier Full 
Bench decisions of this Court were conse- 
quently upheld. 


6. Following, by and large, the provi- 
sions of the Punjab Village Common 
Lands (Regulation) Act, 1961, the im- 
pugned provisions of the Haryana Muni- 
cipal Common Lands (Regulation) Act, 
1974 were promulgated on the 26th of 
January, 1973. The sharp distinction, 
however, is that whereas by the earlier 
statute the agricultural estates vested in 
the Gram Panchayats without compensa- 
tion for purposes of agrarian reform, by 
the present statute the same or similar 
vesting of agricultural land without any 
compensation is sought to be extended to 
the urban field as well. 


7. Inevitably the statutory provisions 
of the Act which have been subjected to 
the constitutional challenge have to he 
referred to and it is, therefore, necessary 
to read some of them at the outset. Sec- 
tion 2 (g) of the Haryana Municipal Com- 
mon Lands (Regulation) Act, 1974 defines 
‘Shamilat Deh’ and is closely analogous 
to Section 2 (g) of the Punjab Village 
Common Lands (Regulation) Act 1961. 
Sections 4, 5, 6, 7 and 10 of the impugned 
Act are in the following terms :— 

“S. 4: Vesting of rights in municipal 
committees—Notwithstanding anything to 
the contrary contained in any other law 
for the time being in force or in any 
agreement, instrument, custom or usage 
or any decree or order of any Court or 
other authority, all rights, titles, and in- 
terests whatever in the Shamilat Deh in 
any municipality shall on the appointed 
day, vest in the Municipal Committee of 
that municipality. 


5. Regulation of use and occupation, ete. 
of lands vested in municipal committee— 
All lands vested in a municipal com- 
mittee by virtue of the provisions of this 
Act shall be utilised or disposed of by 
the municipal committee for the benefit 
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of the inhabitants of the municipality, in 
the manner prescribed. 


6. Utilization of income. — All income 
accruing from the lands vested in a 
municipal committee under this Act shall 
be credited to the municipal fund. 


T. Bar of compensation. — No person 
Shall be entitled to any compensation for 
any loss suffered or alleged to have been 
. Suffered of any land in coming into force 
of this Act. 

and 

19. Power to make rules. — (1) The 
State Government may, by notification in 
the Official Gazette, make rules for car- 
Tying out the purposes of this Act. 

(2) In particular, and without prejudice 
to the generality of the foregoing powers 
such rules may provide for— 


(a) the principles on which and the 
extent and manner in which the inhabi- 
tants of the municipality shall make use 
of the land vested in a municipal com- 
mittee. 


(b) the maximum and minimum area 
to be leased to any single person; 

(c) prescribing of forms or such books, 
entries, statistics and accounts as may 
be considered necessary to be kept, made 
or compiled in any office or submitted 
to any authority; 


(d) the terms and conditions on which 
the use and occupation of any land vest- 
ed in a municipal committee is permit- 
ted; 

(e) the manner and circumstances in 
which any land may be utilised, trans- 
ferred, sold or otherwise disposed of: 

(f) any other matter which has to be 
or may be prescribed.” 


8. Now it is evident from even a 
plain reading of the aforesaid provisions 
and in particular those of Sections 4, 6 
and 7 that these in terms provide for the 
acquisition or vesting of the agricultural 
estate in the municipal committee and a 
specific bar is raised against the payment 
of any compensation therefor. This 
would on the face of it and plainly at- 
tract the application and protection of 
Article 31 of the Constitution. The learn- 
ed counsel for the parties are agreed 
that thus far there is no dispute about 
the legal position, 

9. The arena of controversy is, there- 
fore, narrowed down to this — whether 
this acquisition or vesting of the agricul- 
tural estates in the Municipal Committees 
without compensation by the impugned 
provisions of the Act is not protected by 
the Constitution itself? In other words, 
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the acid test that the impugned provi- 
sions have to pass is whether they are 
completely and totally protected by Arti- 
cle 31A (1) (a) of the Constitution, Per- 
haps at this very stage it is best to re- 
call the relevant part of this provision:— 

“31A (1) Saving of laws providing for 
acquisition of estates ete. 

(i) Notwithstanding anything contain- 
ed in Article 13, no law providing for 

(a) the acquisition by the State of any 
estate or of any rights therein or the 
extinguishment or modification of any 
such rights, or 

(b) to (e) * eee 
shall be deemed to be void on the ground 
that it is inconsistent with, or takes 
away or abridges any of the rights con- 
ferred by Article 14, Article 19 or Arti- 
cle 31: 

Provided that * * *” 
Now so large a field of law relevant to 
the point is covered by authoritative pre- 
cedent that it would perhaps be waste- 
ful to launch any deliberate dissertation 
on principle. It suffices to refer in this 
context to a trilogy of cases which sets 
the legal position at rest so far as this 
Court is concerned. In Kochuni’s case 
(supra) and innumerable other prece- 
dents which followed and to which re- 
ference is unnecessary it was authorita- 
tively held that the afore-quoted Arti- 
Cle 31A (1) (a) though couched in appa- 
rently wide language had necessarily to 
be confined to a law primarily directed 
to agrarian reform. After referring to 
Articles 14, 19 and 31 in the context of 
which Article 31A is set it was observed 
by Subba Rao J., speaking for the majo- 
rity— 

‘* * * The definition of ‘estate’ refers 
to an existing law relating to land tenu- 
res in a particular area indicating there- 
by that the Article is concerned only 
with the land tenure described as an 
‘estate’, The inclusive definition of the 
rights of such an estate also enumerates 
the rights vested in the proprietor and 
his subordinate tenure-holder. The last 
clause in that definition viz., that those 
rights also include the righis or privi- 
leges in respect of land revenue empha- 
sizes the fact that the Article is concern- 
ed with land tenure. It is, therefore, 
manifest that the said Article deals with 
a tenure called ‘estate’ and provides ‘for 
its acquisition or the extinguishment or 
modification of the rights of the land- 
holder or the various subordinate tenure- 
holders in respect of their rights in rela- 
tion to the estate, The contrary view 
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would enable the State to divest a pro- 
prietor of his estate and vest it in an- 
other without reference to any agrarian 
reform, It would also enable the State to 
compel a proprietor to divide his pro- 
perties, though  self-acquired, between 
himself and other members of his family 
Or create interest therein in favour of per- 
sons other than tenants who had none 
before. Such acts have no relation to 
land-tenures and they are purely acts of 
expropriation of a citizen’s property with- 
out any reference to agrarian reform. 
Article 31-A deprives citizens of their 
fundamental rights and such an Article 
cannot be extended by interpretation to 
overreach the object implicit in the Arti- 
cle. The unsoundness of the wider in- 
terpretation will be made clear if the 
Article is construed with reference to the 
Janmam right.” 


What has been forcefully highlighted in 
Kochuni’s case was that any extended 
connotation of Art. 31-A (1) (a) would 
render the provisions 
virtually nugatory with regard to all 
agricultural lands within the country 
because any and every estate could then 
be acquired without payment of any 
compensation. It would, therefore, be not 
wrong to say that Kochuni’s case (supra) 
placed a limited and restricted interpre- 
tation on the scope of Article 31A (1) (a) 
confining it to legislation directed only 
and strictly to agrarian reform. 


19. In the case of Ranjit Singh v. 
State of Punjab (supra), Kochuni’s case 
again came up for pointed notice. Whilst 
upholding the vires of the Consolidation 
Act, the Punjab Gram Panchayat Act, 
Punjab Village Common Lands (Regula- 
tion) Act and the Punjab Security of 
Land Tenures Act, Hidayatullah J. 
speaking for the Bench observed as fol- 
lows:-— 

C exe ki 


* No doubt Kochuni’s case (AIR 
1960 SC 1080) considered a bare transfer 
of the rights of sthanee to the tarwad 
without alteration of the tenure and 
without any pretence of agrarian reform, 
as not one contemplated by Art. 31-A, 
however, liberally construed. But that 
Was a special case and we cannot apply 
it to cases where the general scheme of 
legislation is definitely agrarian reform 
and under its. provisions something ancil- 
lary thereto in the interests of rural 
economy, has to be undertaken to give 
full effect to the reforms. In our judg- 
ment the High Court was right in not ap- 
plying the strict rule in Kochuni’s case 
(AIR 1960 SC 1080) to the facts here.” 


of Article 31 (2) 





AIR - 


Following closely om the heels of this . 
judgment came the decision of the Con- 
stitution Bench in I. P. Vajravelu v. De- 
puty Collector, AIR 1965 SC 1017. There- 
in Subba Rao J., speaking for the Court 
extensively referred to the observations 
in Ranjit Singh’s case (supra) and con- 
cluded as follows:— 

“That judgment, therefore, accepts the 
view that Article 31-A was enacted only 
to implement agrarian reform, but has 
given a comprehensive meaning to the 
expression ‘agrarian reform’ so as to in- 
clude provisions made for the develop- 
ment of rural economy.” 


14, On the solid premises of the legal 
position as enunciated by the final Court 
in the afore-quoted three decisions, it is 
plain that the crucial question now is 
whether the main provisions of the Har- 
yana Municipal Common Lands (Regula- 
tion) Act, 1974 are definitely directed to 
agrarian reforms simpliciter or at best 
have been made for the ancillary pur- 
pose of the development of rural eco- 
nomy. It appears to be plain to me that. 
this could satisfy neither of the two 
tests. ; 


12. A bare reading of Sections 1 to 10] - 
would leave no manner of doubt that 
these provisions cannot even remotely be 
related directly to the question of landi 
tenures or with the redistribution of 
agricultural holdings and consequently 
to agrarian reforms in its pristine con- 
notation. Indeed even the learned coun- ` 
sel for the respondents were not able 
to urge seriously that the Act could pos-~ 
sibly be brought within the ambit of 
agrarian legislation simpliciter as autho- 
ritatively laid down in Kochuni's case: 
(supra). 


13. In view of the aforesaid position 
the question gets further narrowed down 
to the solitary issue whether the im- 
pugned previsions of the Act can possibly 
be held as primarily directed to the de- 
velopment of rural economy and, there~ 
fore, closely linked with agrarian re- 
form. 


14. Now examining the matter in -this 
focus, what first catches the eye is ‘the 
very name of the Act itself, This by it- 
self makes it manifest that it pertains to 
municipal common lands. The urban, as 
opposed to the rural nature of this legis- 
lation, is therefore, manifest at the very 
threshold. Proceeding further, S. 2 (d) of 
the Act whilst defining the word ‘munici- 
pality’ lays down that it would either 
be a local area which was declared or 
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was deemed to have been declared a 
municipality under the Punjab Municipal 
Act, 1911, or was declared under the 
Haryana Municipal Act, 1974, as also the 
Notified Area Committees constituted 
thereunder and further includes within 
its ambit the Faridabad Urban Complex. 
The very definition, therefore, of the 
municipality and consequently the 


nature of municipal common lands 
would indicate that it bears re- 
lations to agricultural land situat- 


ed im municipalities or small towns 
which are, therefore primarily of urban 
nature and in sharp contra-distinction 
to agricultural lands of primarily rural 
character. . 


15. Proceeding further the provisions 
of Section 4 then call for pointed notice. 
Thereby in language of wide amplitude 
all right, title and interest whatever in 
the Shamilat Deh of any municipality 
would vest in the Municipal Committee 
thereof on the appointed day. That the 
Municipal Committee or municipalities 
are urban bodies does not admit of any 
serious dispute. Therefore an aggrega- 
tion to a body primarily urban can hard- 
ly be labelled as one for the develop- 
ment of rural economy. This aspect is 
further highlighted by the succeeding 
Section 5 which then provides that these 
vested lands would be utilised or dispos- 
ed of for the benefit of the inhabitants 
of the municipality. To crown it all Sec- 
tion 6 of the Act in no uncertain terms 
says that all income accruing from the 
land vested in a Municipal Committee 
shall then be credited to the municipal 
fund. It is thus plain that both the title 
and the income of the Shamilat Deh are 
completely canalised in an urban body 
and paid over to its coffers. To charac- 
terise a measure of this kind as one for 
the development of rural economy would, 
to my mind, appear rather farcical. In 
fact the overall effect of the provision is 
that it takes away agricultural land or 
property and its income wholly for the 
benefit and uses of a primarily urban 
body like the municipality or its Muni- 
cipal Committee. Therefore, far from be- 
ing directed to the development of the 
rural economy, it only provides for a 
further aggregation to the municipal or 
urban economy. To conclude, therefore, 
it appears to be plain that even on the 


most charitable construction the impugn- 
ed Act cannot be possibly correlated 
either directly or even remotely to the 
development of rural economy, 


regard to Section 5 of the Act. 
rule (2) thereof lays down as many as 26 


‘modation in the urban 


15-A. In fairness to the learned coun- 


‘sel for the respondents, it must be no- 


ticed that their star argument was not 
rested on the provisions of the impugned 
Act at all but only on some of the rules 
framed thereunder, namely, the Haryana 
Municipal Common Lands (Regulation) 
Rules, 1976. It calls for notice that these 
rules were framed two years after the 
statute itself and the learned counsel for 
the petitioners was vehement in his stand 
that at least for the limited purpose of 
the constitutionality of a statute, the 
primary and the sole provisions are those 
of the Act itself and not the results of 
subordinate legislation thereunder. With- 
out going into the slightly ticklish and 
vexed question whether strictu sensu the 
rules framed under an Act can sustain 
its constitutionality it appears to me that 
even assuming it to be so in favour of 
the respondents, their case is in no way 
advanced. 


16. Primary reliance on behalf of the 
respondents was on Rule 3 framed with 
Sub- 


uses to which the Shamilat Deh vested in 
the Municipal Committee may be put to. 
This provides that the Committee may 
make use of the land vested in it either 
itself or through another for the purposes 
aforesaid. Included therein are the pur- 
poses of. mining of minor minerals and 
leasing 
approved by the Government or to a 
family having insufficient housing accom- 
area, Item (21) 
then refers to utilising the land for park- 
ing vehicles and a general power re- 
mains of putting it to any other common 
purpose with the approval of‘ the Deputy 
Commissioner. Once the Shamilat Deh 
is itself vested in the municipality and 


‘all income therefrom is to be utilised by 


the Municipal Committee through its 
municipal funds for the benefits of its 
inhabitants then it is hardly of any rele- 
vance as to the mode or manner through 


which this income is to be derived. This 


apart, as I have shown above, the rules 


themselves envisage the uses of the vest- 


ed land for purposes which are far from 
being in any way related to either agra- 
rian reform simpliciter or to rural eco- 
homy in the alternative. It is further 
significant to recall that Rule 6 framed 
under the Act eyen provides for the gift- 
ing away of the vested land by the 
municipality apart from the specified 
purposes for any such other purpose 
which may be approved by the Govern- 


the land for industrial projects: 
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ment. This again can hardly be related 
to the development of rural economy 
and the power of disposal of the Shami- 
lat Deh vested in the municipality by 
Section 5 or its further elaboration by 
Rule 6 to gift it away indeed appears to 
run counter to any advancement or de- 
velopment of rural economy as such. 


17. Learned counsel for the respon- 
dents had then faintly contended that in 
Ranjit Singh’s case (supra), the vesting 
of agricultural land in the Panchayat ete. 
was held to be within the ambit of the 
ancillary purposes of agrarian reform 
and for the development of the rural 
economy and the same principle may 
well be extended to the vesting of the 
same in a Municipal Committee or a Cor- 
poration. I am unable to agree. There is 
an obviously basic and fundamental dif- 
ference in this context betwixt a Pan- 
chayat of a village on one hand and a 
Municipal Committee or a Corporation 
on the other. Whilst the Panchayat is 
essentially and primarily a rural body, 
the strengthening or endowing of which 
may well be construed as a measure of 
the development of rural economy, the 
same cannot possibly be said of a Corpo- 
ration or a municipal body which essen- 
tially partakes of an urban character. 

18. In a last ditch attempt, reliance 
was sought to be placed on the Statement 
of Objects and Reasons appended to the 
Bill which led to the enactment of the 
Act. The relevant part is in the follow- 
ing terms:— 

“In order to complete the chain of the 
agrarian reforms, which were under- 
taken with the enactment of the afore- 
said Act, Government have decided that 
such Shamilat Deh lands within munici~ 
pal limits should be vested in Municipal 
Committees for the purpose of planning 
the proper use and beneficial utilisation 
of urban and rural lands and the clear- 
ance of slum areas for the good of the 
community. 

The Bill seeks to achieve the object in 
view. 

“Firstly, it is well-settled that the 
Court is not to construe a provision of the 
statute on the basis of the statement of 
objects and reasons and it can be only 
used for the limited purpose of ascertain- 
ing the conditions prevalent at the time 
the bill was introduced in the legislature 
and the purpose for which the enactment 
was made, Merely labelling an Act as 
one of agrarian reform in the Statement 
of Objects & Reasons would not make it 
in fact so. I have already independently 
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analysed all the provisions of the Act to 
come to a contrary conclusion that it can 
neither be held as agrarian reform 
simpliciter nor come within the exten- 
sion of the same as being directed to the 
development of rural economy. It is 
further significant to recall that in the 
aforequoted Statement of Objects and 
Reasons the clearance of slum areas of a 
town appears to have again been wrong- 
ly assumed to be within the ambit of 
agrarian reforms as this has been autho- 
ritatively held otherwise in Vajravelu 
Mudaliar’s case (supra). Therein the ac- 
quistion of land expressly for the purpose 
of slum clearance which had become the 
urgent problem for the city of Madras 
was held to be not related to agrarian 
reform either in its limited or wider 
sense, however, laudable otherwise such 
an object may be. It must, therefore be 
held that mere reference to agrarian 
reform in the Statement of Objects and 
Reasons appended to the bill does not in 
any way protect the Act from the chal- 
lenge of unconstitutionality. 


19. Before parting with the judgment, 
it is perhaps fair to notice the reliance 
of the learned counsel for the respon- 
dents on S. P. Watel y. State of U. PB, 
AIR 1973 SC 1293. This case, however, is 
wholly distinguishable. What was under 
consideration therein were the provisions 
of U. P. Urban Area Zamindari Aboli- 
tion and Land Reforms Act. The very 
name would itself indicate that the im- 
pugned Act was a measure of agrarian 
reform and in fact by and large extend- 
ed the provisions of Zamindari Abolition 
to urban areas. The Court therein after 
an examination of its provisions came to 
the clear finding that the Act as a whole 
was protected by Article 31-A of the 
Constitution because of the same being 
directed to agrarian reforms simpliciter. 
On a closer examination it further held 
that Section 2 (1) (d) was equally relat- 
ed and connected to the primary object 
of agrarian reform which the statute was 
meant to serve. The observations in this 
ease, therefore, bear little analogy to the 
present case and in no way advance the 
stand of the respondent-State. 


20. I would, therefore, conclude that 
the Haryana Municipal Common Lands 
(Regulation) Act, 1974 is not a measure 
of agrarian reform and, therefore, can- 
not enjoy the protection envisaged by 
Article 31-A (1) (a) of the Constitution. 
Once that is so, it in terms provides for 
the acquisition of land without payment 
of compensation which directly infringes 
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the fundamental right enshrined in Arti-` 


cle 31 of the Constitution. It was conced- 
ed before us that in the absence of the 
vital and the basic provisions regarding 
the vesting of the property in the muni- 
cipslity without compensation, the re- 
maining provisions cannot stand inde- 
pendently thereof. The whole of the sta- 
tute, therefore, suffers from the vice of 
unconstitutionality and is hereby struck 
down. The writ petition is consequently 
allowed. Because of the difficuit and tick- 
lish constitutional points arising herein 
the parties are left to bear their own 
costs. 


R. N. MITTAL, J.:— I agree. 


A. S. BAINS, J.:— I also agree. 
Writ petition allowed. 
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Balbir Dass, Appellant v. The Shiro- 
mani Gurdwara Parbandhak Committee, 
Amritsar, Respondent. 


F. A. F. O. No. 117 of 1966, D/- 16-11- 
1978.** 


Sikh Gurdwaras Act (1925), S. 8 — 
Institution notified as Sikh Gurdwara 
under S. 7 (3) — Objection petition by 
hereditary office-holder or by worship- 
pers —— Petition is not to be dismissed 
merely because institution is not alleged 
to be Gurdwara. 


(Per Majority C. S. Tiwana, J. Contra): 
It is not at all imperative that in a peti- 
tion under Section 8, the word ‘Gur- 
dwara’ with reference to the notified in- 
stitution must necessarily be used. There- 
fore the objections filed under S. 8 of 
the Act by the hereditary  office-holder 
or twenty worshippers are not liable to 
be dismissed straightway merely because 


rhe earn nite tree 


*(In this case, the Judges of the Full 
Bench differ in their views. The majority 
view is taken by S. S. Sandhawalia, C. J. 
and S. C. Mital, J. and the minority, by 
C. S. Tiwana, J. The judgments in the 
case are, however, printed in the order 
in which they are given in the certified 
- copy. The first judgment is not, there- 
fore, necessarily the judgment expres- 
sing the majority view.—Ed.) 
**Decided by Full Bench on order of re- 
ference made by P. C. Jain and C, S. 
Tiwana, JJ., D/- 25-4-1978. 
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the institution in dispute had not been 
alleged to be a Gurdwara. (Para 27) 


On the bare language of S. 8 it is clear 
that it is mandatory for a single claim- 
ant thereunder to claim himself to be 
a ‘hereditary office-holder’. It is manifest 
from the provisions of clauses (i), (ii), 
(iv) and (v) of sub-section (4) of S. 2 of 
the Act that the terms ‘office-holder’, 
‘hereditary office-holder’ etc. are defined 
with a degree of precision which deserves 
particular notice at the very inception. 
In particular the word ‘office’ as defined 
inevitably pertains to a Gurdwara. Once 
that is so, it is evident that the terms 
‘office-holder’, ‘past and present office- 
holders’ and ‘past and present hereditary 
office-holders’ are all terms inevitably 
related to a Gurdwara. It follows, there- 
fore, that in compliance with S. 8 when 
a suitor uses the term of art claiming 
himself to be a hereditary office-holder, 
then by necessary implication from the 
definition itself he claims to be the here- 
ditary office-holder of a Gurdwara. Once 
that is so, then the use of the term ‘here- 
ditary office-holder’ itself explicitly con- 
forms to the alleged requirement of 
pleading the institution as a Gurdwara. 
If hereditary office-holder by virtue of 
its definition under the Act necessarily 
means once related to a Gurdwara, then 
to add afresh the word ‘Gurdwara’ there- 
to in the pleading would be either a 
mere surplusage or in terms would be 
tautologous, The claim that the word 
‘Gurdwara’ must be used along with the 
term ‘hereditary office-holder’ would 
therefore be one seeking a pointless repe- 
tition of something which is already im- 
plicit in a legal term of art well defined 
in the statute. Having pleaded himself 
as a hereditary office-holder, an applicant 
therefore cannot be necessarily compelled 
to repeat the word ‘Gurdwara’ when the 
same is explicit or in any case implicit 
in the term of hereditary office-holder. 

(Para 18) 


The underlying purpose of a petition 
under Section 8 and the pleading therein 
can at the highest require that the per- 
son or persons preferring the same should 
make it manifest that the same is with 
regard to the institution which has been 
so notified earlier under Section 7 (3) of 
the Act. If the language of the petition 
and the averments therein clearly indi- 
cate with absolute’ clarity that it pertains 
to the said notified institution, no magic 
formula beyond that would be the re- 
quirement of either law~ or logic. It 
would, therefore, be adequate to refer to 


, 
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-the said institution by any terminology 
proper to such a place of worship or even 
as an institution notified: under S. 7 (3) 
of the Act. AIR 1936 Lah 213, Distin- 
guished; ATR 1934 Lah 920, Explained. 
(Para 27) 
Cases Referred: Chronological Paras 


(1975) F.A.O. No. 151 of 1965, D/- 9-10- 


1975 (Punj) 25 
AIR 1968 SC 647 24 
AIR 1952 SC 47 22 
AIR 1951 Simla 257 25 


AIR 1936 Lah 213 
AIR 1934 Lah 920 
AIR 1929 Lah 603 21 
1901 AC 495: 85 LT 289, Quinn v. Lea- 

thens 94 


B. S. Jawanda (M/s. Naginder Singh 
and H. S. Kathuria), for Appellant; Na- 
rinder Singh, for Respondent. 


C. S. TIWANA, J. (Minority View):— 
The following question for determination 
has been referred to the Full Bench:— 


‘Whether the objections filed under 
Section 8 of the Sikh Gurdwaras Act by 
the hereditary office-holder or twenty 
worshippers are liable 
straightway as the institution in dispute 
has not been alleged to be a Gurdwara.” 


2. The reference was made by the 
Division Bench consisting of myself and 
Prem Chand Jain, J., during the course 
of the hearing of an appeal under Sec- 
tion 16 of the Sikh Gurdwaras Act, here- 
inafter referred to as the Act. The appeal 
is on behalf of Balbir Dass and is direct- 
ed against the order dated March 30, 
1966, passed by the Sikh Gurdwaras Tri- 
bunal whereby Gurdwara Sahib Dera 
Dewanian situated at Handiaya in dis- 
trict Sangrur was declared to be a Sikh 
Gurdwara. Balbir Dass having died, his 
son and chela Sukhminder Dass continu- 
ed with the appeal as a legal representa- 
tive of the original appellant. An appli- 
cation was forwarded by fifty-six Sikh 
worshippers of the Gurdwara to the State 
Government and then a notification 
dated July 28, 1961, under S. 7 (3) of the 
Act was published in the Punjab Gov- 
ernment Gazette. Balbir Dass presented 
a petition dated October 16, 1961, to the 
Home Secretary under Section 8 of the 
Act and the same was then forwarded 
to the Tribunal for its disposal. Balbir 
Dass, hereinafter referred to as the ap- 
pellant, asserted that no Gurdwara was 
in existence. He himself was said to be 
in possession of the property of the 
Dera. He made this grievance that the 
notification under Section 7 of the Act 


to be dismissed - 


-had been got issued by some Sikh per- 


sons who wanted to convert the Dera 
inte a Gurdwara. It was further contend- 
ed by him that he was the mohtmim of 
the property attached to the Dera. In 
answer to the notices issued by the Tri- 
bunal neither those fifty-six worshippers 
who had made a move for the declaration 
of the Gurdwara as a Sikh Gurdwara 
nor any of the one hundred and seventy- 
four objectors who had joined the ap- 
pellant in raising the objections made 
their appearance before the Tribunal. 
The petition of the appellant was only 
opposed by the Shiromani Gurdwara 
Parbandhak Committee which was im- 
pleaded as a respondent by the order of 
the Tribunal dated January 29, 1963. It 
raised this preliminary objection that the 
appellant had not claimed himself io be 
a hereditary office-holder so as to entitle 
him to file a petition under S. 8 of the 
Act. The appellant then presented an ap- 
plication for amendment which was 
allowed by the Tribunal. The appellant 
then introduced the following amend- 
ment at the end of the previous para- 
graph 1 of the petition:— 


“The Dera and its property have de- 
volved upon the petitioner from his Guru 
Mahant Harbachan Dass. The petitioner 
is -a hereditary office-holder and as such 
is entitled to make this petition.” 


The Shiromani Gurdwara Parbandhale 
Committee being not satisfied with the 
claim of the appellant then couched its 
preliminary objection in the following 
words: 


“The petitioner is not a hereditary 
office-holder according to the provisions 
of the Sikh Gurdwaras Act. He must 
shoy that succession to the office of 
Mahant had devolved on 1-11-56 accord- 
ing to hereditary right. Each Gurdwara 
is bound by its own custom. The petition 
is silent about usage of this Gurdwara. 
The matter has not improved even by 
the ‘amendment. Petition, therefore, 
merits dismissal on account of petitioner’s 
admission in some paras of the peti- 
tion.” 


On merits of the case the Shiromani Gur- 
dwara Parbandhak Committee urged 
that the Gurdwara had been established’ 
for the ‘use’ of the Sikh worshippers 
and was still being used as such. Thus 
the plea of the respondent in fact was 
that the Gurdwara in dispute was a Sikh 
Gurdwara which could be declared as 
such by taking into consideration the 
provisions of Section 16 of the Act, 
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3. At first the following preliminary 
issue was tried by the Tribunal:— 


“Whether the petitioner is a hereditary 
- office-holder to entitle him to bring the 
petition under Section 8 of the Sikh Gur- 
dwaras Act.” 


This issue was decided in favour of the 
‘appellant by the Tribunal by an order 
dated March 23, 1965. Thereafter the 
following issue on merits was framed:— 


“Whether the institution in dispute is 
a Sikh Gurdwara?” 


This issue having been decided against 
the appellant, he alone and not any of 
the other worshippers felt aggrieved and 
filed the appeal in June, 1966. 


4. Before the Division Bench the re- 
spondent challenged the finding of the 
Tribunal on the preliminary issue and 
tried to show by the averments made in 
the petition by the appellant and then 
in the statement given by him as P.W. 1 
in support of the preliminary issue that 
he cannot at all be deemed to be an 
office-holder of the Gurdwara and for 
that reason he did not have any locus 
standi to put forward any objection to 
the issue of the notification under Sec. 9 
of the Act declaring the Gurdwara to 
be a Sikh Gurdwara. The point for de- 
termination which has been referred to 
the larger Bench was considered to be 
of general importance which was likely 
to arise in a large number of cases. 


. §& The word ‘office’ has been so de- 
fined in the Act as to mean any office by 
virtue of which the holder thereof parti- 
cipates in the management or perform- 
ance of public worship in a Gurdwara 
or in the management or performance of 
any rituals or ceremonies observed there- 
in. The ‘office-holder’ is said to mean any 
person who holds any office. The term 
‘hereditary office’ has then been sepa- 
rately defined. It is apparent that unless 
the appellant had asserted that the insti- 
tution in which he was holding any 
office was a Gurdwara he could not have 
filed a petition under Section § of the 
Act in his capacity as a hereditary office- 
holder. It is provided therein that here- 
ditary office-holder or any twenty or 
more worshippers of the Gurdwara could 
file such a petition which could be sent 
to the Tribunal for determination of this 
fact whether the Gurdwara was not a 
Sikh Gurdwara. It is then claimed by 
taking note of the provision contained in 
Section 9 of the Act that unless any of 
the two categories of the competent per- 
sons -existed the State Government has 
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mecessarily to declare a Gurdwara to be 
a Sikh Gurdwara. It was thus incumbent 
both on the appellant. and the other wor- 


shippers to make this allegation in the - 


petitions filed by them that they wanted 
relief in respect of such an institution 
which was a Gurdwara. Unless this was 
done their locus standi could be success- 
fully challenged by the respondent. The 
Tribunal in its order dated March 23, 
1965, did not at all advert to this fact 
that the appellant was required to plead 
that he was an office-holder of a Gur- 
dwara. It proceeded to determine this 
fact whether the appellant had. a here- 
ditary right without saying anything on 
the point whether the institution in dis- 
pute was a Gurdwara. There is discus- 
sion on this point that the succession of 
the mahants had been from guru to chela 
and on that reasoning the appellant was 
held to be hereditary office-~holder of the 
institution in dispute without specificaily 
giving a finding whether he claimed to be 
an office-holder in respect of a Gurdwara. 


6. The words ‘Gurdwara’ and ‘Sikh 
Gurdwara’ have been used at different 
places of the Act. ‘Gurdwara’ has no- 
where been defined but some categories 
of Gurdwaras have been given in Sec- 
tion 16 of the Act so as to show ‘what 
was meant by a Sikh Gurdwara. This 
much is, howevr, evident from the use 
of words ‘Gurdwara’ and ‘Sikh Gurdwara’ 
in the Act that there can be a Gurdwara 
which may be a non-Sikh Gurdwara. 
However, before there can be determina- 
tion of a Sikh Gurdwara the institution 
has to be a Gurdwara. ‘Gurdwara’ can 
be said to have been used in the Act by 
keeping in view the dictionary meaning. 
A description of. the Gurdwara has been 
attempted in the ‘Encyclopaedia of Sikh 
Literature’ by Kahn Singh of WNabha 
which is a standard work for finding out 
the meaning of Punjabi words. ‘Gur- 
dwara’ literally means a house of the 
Guru. The Guru referred to in this defi- 
nition is none other than Shri Guru 
Granth Sahib. There could thus be no 
Gurdwara without a parkash of Shri 
Guru Granth Sahib, It has further been 
mentioned by Bhai Kahn Singh that 


there can be a school for stu- 
dents, a hospital for sick per- 
sons and a kitchen for the needy per- 


sons attached to a Gurdwara. It can also 
be used for giving protection to women 
and providing resting place for travel- 
lers. It can further be used for propaga- 
tion of religion. All these are additional 
attributes of a Gurdwara, but the pre- 
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sence of Shri Guru Granth Sahib is an 
essential factor. Thus ‘Gurdwara’ virtu- 
ally means such a public place of wor- 
ship where Shri Guru Granth Sahib is 
installed. It is a point to be considered 
by this Bench whether a person who 
denies this very fact that the institution 
in dispute is a Gurdwara could have call- 
ed upon the Tribunal to determine whe- 
ther it was a Sikh Gurdwara or not. The 
petition of the appellant was under Sec- 
tion 8 of the Act. Shorn of superfluous 
words and ‘clauses not relevant for this 
case, Section 8 would read as follows: 
“When a notification has been publish- 
ed under the provisions of sub-sec. (3) 
of Section 7 in respect of any Gurdwara, 
any hereditary office-holder or any 
twenty or more worshippers of the Gur- 
dwara may forward to the State Govern- 
ment a petition signed and verified by 
the petitioner claiming that the Gur- 
dwara is not a Sikh Gurdwara.” 
The claim has thus necessarily to be that 
the institution is a Gurdwara though this 
fact can be got determined from the Tri- 
bunal that it is not a Sikh Gurdwara. 


7. A particular difficulty has arisen 
for the appellant in this case that he felt 
aggrieved by a notification issued by the 
Government showing that the institution 
of which he was the head was notified 
to be a Gurdwara. He was unable to 
think of a better forum for the determi- 
nation of his claim and he, therefore, fil- 
ed a petition under Section 8 of the Act. 
The Act does not contemplate the hold- 
ing of any inquiry before the publication 
under Section 7 of the Act and thus it 
was a case of real hardship for the ap- 
pellant to think of any other relief 
which could be available to him. The 
scheme of the Act is that any fifty or 
more Sikh worshippers of an institution 
may claim it to be a Gurdwara and then 
get it declared from the State Govern- 
ment to be a Sikh Gurdwara. On receiv- 
ing the petition it is incumbent on the 
State Government as provided in sub- 
section (3) of Section 7 of the Act that 
it shall publish the notification. After it 
is so published, right to challenge that 
the institution is not a Sikh Gurdwara 
is given only to two specified categories 
of persons. The objector has to be a here- 
ditary office-holder or has to join some 
other persons claiming themselves to be 
the worshippers of the Gurdwara. In 
the absence of any of these two bodies 
of persons in existence raising any objec- 
tion to the notification, the State Gov- 
ernment has necessarily to issue a fur- 
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ther notification declaring the Gurdwara 
to be a Sikh Gurdwara under Section 9 
of the Act. Thereafter the publication 
of the notification becomes conclusive 
proof that the Gurdwara is a Sikh Gur- 
dwara as provided by sub-section (2) of 
Section 9 of the Act. The provisions are 
such that they clearly bar anybody from 
getting a determination whether the insti- 
tution was in fact a Gurdwara or not. 
I consider it to be clearly a lacuna in 
the Act which has to be remedied by the 
legislature. Learned counsel for the ap- 
pellant has raised some arguments for 
showing that the determination of this 
kind of dispute can be made by the Tri- 
bunal and that any mistake committed 
by it can be rectified in appeal by the 
High Court. 


8 The argument of the learned coun- 
sel for the appellant is that when the 
appellant in the amended petition assert- 
ed himself to be hereditary office-holder 
he should be deemed to be such an office- 
holder as defined in the Act. It is then 
urged that the words of Section 8 of the 
Act already quoted above should be so 
interpreted that hereditary office-holder 
need not be of the Gurdwara. According 
to him, the words ‘any hereditary office- 
holder’ and ‘any twenty or more Sikh 
worshippers of the Gurdwara’ should be 
read disjunctively. Thus, according to 
him, the worshippers are to be of the 
Gurdwara but the office-holder need not 
be of the Gurdwara. Let the words be 
read in the manner desired by the learn- 
ed counsel for the appellant and yet, to 
my mind, such a reading does not resolve 
the difficulty. We have to read  ‘office- 
holder’ by taking into account the defini- 
tion of ‘office’ given in the Act, and if 
this is so, the office has to relate to a 
Gurdwara. When in the present case the 
appellant is denying the existence of a 
Gurdwara, it looks rather a contradic- 
tory stand that he should be deemed to 
have pleaded that he was claiming to 
be hereditary office-holder in respect of 
a Gurdwara. Learned counsel for the 
appellant made a reference to a special 
difficulty which existed for him to plead 
that any office in relation to a Gurdwara 
was claimed. According to him, it would 
have struck a death-knell of the case of 
the appellant if he had in the petition 
itself claimed that the institution was a 
Gurdwara. If it was in the back of the 
mind of the appellant not to admit about 
the existence of the Gurdwara it cannot 
now be urged that by pleading that he 
was an office-holder it should be deemed 
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that he had taken up this position that 
the office was being claimed in respect 
of a Gurdwara. 


9. The second argument of the learn- 
ed counsel for the appellant, though a 
bit more plausible, is that this Court 
should read into the provisions of Sec. 8 
of the Act some words which do not exist 
and thereby resolve the difficulty. It has 
been urged that for the words ‘claiming 
that the Gurdwara is not a Sikh Gur- 
dwara’ the words ‘claiming that the alleg- 
ed Gurdwara is not a Sikh Gurdwara’ 
should be read. If it is once held that 
there is some lacuna in the Act, I do 
not consider it to be fair to remove that 
lacuna by effecting an amendment which 
is the province of the legislature. Fur- 
thermore, the Tribunal has a limited 
jurisdiction under Section 16 of the Act 
for deciding whether a Gurdwara in re- 
spect of which a notification has been 
issued is a Sikh Gurdwara or not. If the 
argument of the learned counsel for the 
appellant was to be accepted, the juris- 
diction of the Tribunal would be enlarg- 
ed so as to decide whether a particular 
institution was in fact a Gurdwara or 
not. I am of the view that the case has 
to be decided on the basis of the actual 
words used and not by the addition of 
some other words at various places of the 
enactment. 


10. There are two authorities for the 
view that I intend to take, and no autho- 
rity to the contrary has been cited. One 
of them is mentioned in the order of re- 
ference. It is a single Bench case and is 
Basant Singh v. Kartar Singh, AIR 1936 
Lah 213. The following is the quotation 
from this authority:— 


“Moreover, if a person wishes to claim 

the benefit of the section (Section 8 of 
the Act), he must expressly assert that 
the place is a Gurdwara and that he 
holds any hereditary office attached to it. 
Not having done so, the plaintiff was not 
competent to lodge the petition and con- 
sequently has no locus standi to present 
the appeal.” 
The second is a Division Bench authority 
and is Sundar Singh v. Narain Das, AIR 
1934 Lah 920. At page 925 the following 
holding occurs:— 

"At this stage I might say that, in my 
judgment, it is not open to a petitioner 
or petitioners under S. 8 to dispute the 
existence of a Gurdwara, which may here 
be interpreted as meaning place of wor- 
ship. It can only be claimed that it is not 
a Sikh Gurdwara, ie., Sikh place of wor- 
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SHIP.....0000 .. The trial of a petition under 
S. 8 must thus presuppose that there are 
at least more than 50 worshippers and 
that there is Gurdwara or place of reli- 
gious worship frequented by them. It 
cannot be contended in such a petition 
that there is no Gurdwara or place of 


worship.” 


11. Thus my answer to the question 
referred to is in the affirmative. If the 
institution in dispute is not alleged to 
be a Gurdwara, the petition under Sec- 
tion 8 of the Act has necessarily to be 
dismissed. 


S. S. SANDHAWALIA, C. J. (Majo- 
rity view) :— 12. I have the privilege of 
perusing the lucid judgment recorded by 
my learned brother C. S. Tiwana, J. It 
is with considerable regret and equal dit- 
fidence that I feel compelled to record a 
view contrary thereto. Yet at the very 
outset it deserves to be highlighted that 
being conscious of the anomalous results 
that would necessarily follow from the 
interpretation he has placed on the re- 
levant provisions of the Sikh Gurdwaras 
Act, 1925, my learned brother has cate- 
gorically opined that there is a clear la- 
cuna in the said statute which could only 
be remedied by the Legislature. I am un- 
able to agree. Merely because the provi- 
sions of the Act pose some difficulties of 
interpretation would hardly be a ground 
for placing a construction thereon which 
leads to obviously anomalous consequen- 
ces, One is straightway reminded of the 
summing up of this principle in the 
authoritative work of Craies on Statute 
Law (Seventh Edition) at page 87 :— 


“Therefore, if a too literal adherence 
to the words of the enactment appears to 
produce an absurdity or an injustice, it 
will be the duty of a court of construc- 
tion to consider the state of the law at 
the time the Act was passed, with a view 
to ascertaining whether the language of 
the enactment is capable of any other 
fair interpretation, or whether it may 
not be desirable to put upon the language 
used a secondary, or restricted meaning, 
or perhaps to adopt a construction not 
quite strictly grammatical.” 


13. The facts appear in full in tha 
judgment of my learned brother. Never- 
theless, to maintain the homogeneity of 
this judgment, a brief re’sume’ thereof is 
inevitable. On an application preferred 
by 56 residents of village Handiaya, the 
institution known as Dera Dewana locat- 
ed therein was notified as a Sikh Gur- 
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dwara under Section 7 (3) of the Sikh 
Gurdwaras Act, 1925 (hereinafter referred 
to as the Act) on the 28th of July, 1961. 
Two applications under Section 8 of the 
Act were moved against the afore- 
said notification — one by Mahant Balbir 
Dass appellant individually and’ -the 
other by the appellant along with 174 
worshippers of the institution — claim- 
ing that the same was not a Sikh Gur- 
dwara. Both the aforesaid petitions were 
forwarded to the Sikh Gurdwaras Tribu- 
nal under Section 14 (1) of the Act. A 
preliminary objection was raised on be- 
half of the respondent that the appellant 
had not claimed himself to be a here- 
ditary office-holder so as to entitle him 
individually to file a petition under Sec- 
tion 8 of the Act. The appellant then pre- 
sented an amended application making 
the necessary pleadings incorporating 
therein the specific plea that he was the 
hereditary office-holder and, therefore, 
entitled to challenge the notification as 
such and it is common ground that the 
same was allowed. Objection being then 
taken to the fact of the appellant being 
the hereditary office-holder, the follow- 
ing preliminary issue was struck by the 
Tribunal :— 


“Whether the petitioner is a hereditary . 


office-holder to entitle him to bring the 
petition under Section 8 of the Sikh Gur- 
awaras Act.” 


14. This issue was decided in favour 
of the appellant by the Tribunal by an 
order dated 23rd of March, 1965. But 
thereafter on the substantive issue whe- 
ther the institution in dispute was a Sikh 
Gurdwara, the decision went against the 
appellant and he then presented the pre- 
sent appeal. 


15. During the course of the hearing 
of the appeal, however, a specific objec- 
tion was raised on behalf of the 
respondent-Committee that because the 
appellant in his application under Sec- 
tion 8 had not in terms alleged himself 
to be the hereditary office-holder of the 
Gurdwara as such, therefore, his peti- 
tion was liable to be dismissed on that 
solitary ground alone. The Division Bench 
fnding that the question was one 
of general importance and likely to arise 
in a number of other cases, has framed 
the following question for determination 
by this Full Bench :— 


“whether the objections filed under 
Section 8 of the Act by the hereditary 
office-holder or twenty worshippers are 
liable toe be dismissed straightway as the 
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institution in dispute has not been alleg- 
ed to be a Gurdwara?” 


16. Now the core of the argument 
raised by Mr. Narinder Singh on behalf 
of the respondent-Committee is that un- 
less the appellant (now represented by 
bis legal representatives) had in terms 
pleaded himself as a hereditary office- 
holder of the Gurdwara or collectively 
as one of the twenty or more worship- 
pers of the said Gurdwara, no petition 
under Section 8 would be competent and 
he must be non-suited on that short 
ground alone. It was contended that the 
Act being a special statute, is narrowly 
confined to determine only whether a 
particular institution is merely a Gur- 
dwara or that it is a Sikh Gurdwara. It 
was contended that the lis under this 
jurisdiction cannot travel beyond this 
sphere and unless the appellant in terms 
pleads that the notified institution under 
Section 7 (3) is a Gurdwara of which he 
is either the hereditary office-holder or 
collectively one of the twenty worship- 
pers of the same, the proceedings would 
be barred at the very threshold and the 
application under Section 8 must be 
thrown out. It is, therefore, the re- 
spondent’s stand that since the appellant 
had merely claimed himself to be the 
hereditary office-holder and averred that 
the said institution was a Dera, he should 
be put out of Court on this technical 
ground. 


17. It is manifest from the aforesaid 
contention that in essence the question 
framed and the argument raised on be- 
half of the respondent is clearly one re- 
lated purely to the technicality of plead- 
ings. In essence the claim on behalf of 
the respondent is that if the word 
‘Gurdwara’ is not used for the institution 
with regard to which either the claim of 
the hereditary office-holder or being one 
of its twenty or more worshippers is 
made, then such a petition under Sec- 
tion § should be rejected outright with- 
out more. With great respect I may say 
almost at the outset that such a stand 
appears to rme as bordering on the hyper- 
technical and it cannot be easily counte- 
nanced. The relevant part of Section 8 
which relates to the presenting of a pe- 
tition is as follows :— 


“When a notification has been publish- 
ed under the provisions of sub-section (3) 
of Section 7 in respect of any gurdwara, 
any hereditary office-holder or any 
twenty or more worshippers of the 
gurdwara, each of whom is more than 
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twenty-one years of age and was on the 
commencement of this Act or, in the case 
of the extended territories, on the com- 
mencement of the Amending Act, as the 
Case may be, a resident of a police sta- 
tion area in which the gurdwara is situ- 
ated may forward to the State Govern- 
ment, through the appropriate Secretary 
to Government, so as to reach the Secre- 
tary within ninety days from the date 
of the publication of the notification, a 
petition signed and verified by the peti- 
tioner, or petitioners, as the case may be, 
claiming that the gurdwara is not a Sikh 
Gurdwara......... id à 


18. Now it is common ground that on 
the bare language of the aforesaid pro- 
vision, it is mandatory for a single clai- 
mant thereunder to claim himself to be 
a hereditary office-holder. What, how- 
ever, has to be forthwith borne in mind 
is the fact that this term is not one of 
common parlance and has been defined 
with meticulous precision in the Act it- 
self. To understand its true connotation, 
one has therefore to go back to the pro- 
visions of clauses (i), (ii), (iv) and (v) of 
sub-section (4) of Section 2. of the Act 
and for facility of reference, these may 
be first set down :— | 

“(i) ‘Office’ means any office by virtue 
of which the holder thereof participates 
in the management or performance of 
public worship in a gurdwara or in the 
management or performance of any ri- 
tuals or ceremonies observed therein and 
‘office-holder’ means any person who 
holds an office. 


(ii) ‘Present office-holder’ means a 
person who, on the commencement of this 
Act, or, in the case of the extended terri- 
tories, on the commencement of the 
Amending Act, as the case may be, holds 
an office. 

(iv) ‘Hereditary office’ means an office 
the succession to which before the first 
day of January, 1920, or, in the case of 
the extended territories, before the 1st 
day of November, 1956, as the case may 
be, devolved according to hereditary 
right or by nomination by the office- 
holder for the time being and. ‘hereditary 
office~holder’ means the holder of a here- 
ditary office. 


(v) ‘Present hereditary office-holder* 


means a person who on the commence- - 


ment of this Act or, in the case of the 

extended territories, on the commence- 

ment of the Amending Act, as the case 

may be, is a hereditary office-holder.” 

It is manifest from. the above that the 
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terms “office-holder”, “hereditary office- 
holder” etc. are defined with a degree of 
precision which deserves particular 
notice at the very inception. In particular 
it deserves recalling that the word ‘office’ 
as defined inevitably pertains to a 
Gurdwara. Once that is so, it is evident 
that the terms “office-holder” “past and 
present office-holders” and “past and pre- 
sent hereditary office-holders” are all 
terms inevitably related to a Gurdwara. 
It follows, therefore, that in compliance 
with Section 8 when a suitor uses the 
term of art claiming himself to be a here- 
ditary office-holder, then by necessary 
implication from the definition itself he 
claims to be the hereditary office-holder 
of a Gurdwara. Once that is so, even i 
the contention on the side of the re- 
spondent may be assumed to be correct 
(entirely as a matter of argument), then 
the use of the term “hereditary office- 
holder” itself explicitly conforms to the 
alleged requirement of pleading the in- 
stitution as a Gurdawara. If hereditary 
office-holder by virtue of its definition 
under the Act necessarily means one re- 
lated to a Gurdwara, then to add afresh 
the word ‘Gurdwara’ thereto in the 
pleading would be either a mere surplus- 
age or in terms would be tautologous. 
The claim of the respondent that the 
word ‘Gurdwara’ miust be used along 
with the term “hereditary office-holder” 
would therefore be one seeking a point- 
less repetition of something which is al- 
ready implicit in a legal term of art wel 
defined in the statute. Having pleaded 
himself as a hereditary office-holder, an 
applicant therefore cannot be necessarily 
compelled to repeat the word ‘Gurdwara’ 
when the same is explicit or in any case 
implicit in the term of hereditary office- 
holder, 


19. I am again unable to see how the 
use of the word ‘Gurdwara’ with regard 
to the claim of hereditary office-holder 
in a petition under Section 8 is such a 
magic - incantation that its mere absence 
should virtually render the most detailed, 
precise and explicit application there- 
under as wholly infructuous. The larger 
purpose of the pleadings is no more than 
to indicate clearly and specifically the 
material stand of the parties. If the 
pleading in a petition under Section 8 in 
terms makes it manifest that the 
claim of hereditary office-holder 
is being made with regard to 
the particular institution identified and ` 
notified by Section 7 (3), by what rule - 
of logic or principle- can one lay down. | 
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that merely because the word ‘Gurdwara’ 
has not been used, the whole claim and 
the petition should be thrown out? If 
the intent and the institution with regard 
to which the claim is.made have been 
made manifest, I am unable to see or 
detect any magic in a formula or the ne- 
cessary use of a particular word, be it a 
‘Gurdwara’ or otherwise. 


-20. In fact when confronted with the 
extreme technicality or, if one may say 
so, the untenability of his stand, Mr. 
Narinder Singh had attempted to make 
a tactical retreat, He conceded that the 
word ‘Gurdwara’ is not necessarily the 
magic formula without which no petition 
under Section 8 of the Act should be 
competent. - However, he attempted to 
take a slightly vacillating stand by con- 
tending that at least something synony- 
mous with the word ‘Gurdwara’ must be 
used in the pleadings and the phrase he 
attempted to coin in its place was — “an 
institution claimed by the Sikhs.” I am 
not at all impressed by the terminology 
sought to be coined but the stand of Mr, 
‘Narinder Singh in this context in fact 
answers the question referred to us in 
its strictness, Once it is conceded that 
the use of the word ‘Gurdwara’ is not 
utterly mandatory and in its place some 
other terminology may be used, then it 
is plain that the answer to the question 
referred to us must necessarily be in the 
negative. 


21. It is then significant to notice that, 
as in the present case and in innumer~ 
able other ones, the particular peti- 
tioner’s claim under Section 8 may speci- 
fically be that the institution notified un- 
der Section 7 (3) of the Act is one radi- 
cally different from a Gurdwara. For in- 
stance, it may be the categoric stand of 
the petitioner that the notified institution 
is in fact an Udasi Dera or a Samadh 
wholly and radically at variance from a 
Gurdwara. Now it is not in dispute that 
a petitioner under Section 8 is entitled to 
allege and sustain such a claim. Indeed, 
Mr. Narinder Singh conceded before us 
that in many cases the Tribunal on evi- 
dence was compelled to come to the con- 
clusion that the notified institution under 
Section 7 (3) was in fact a Udasi Dera or 
a Samadh which cannot even remotely 
come within the ambit of the word 
‘Gurdwara’. If that be so, when the claim 
of a petitioner under Section 8 in specifie 
terms is that the notified institution 
is something radically opposite to a 
Gurdwara, one fails to see how he must 
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be compelled to plead that he is 
the hereditary office-holder of a 
Gurdwara when his intent is entirely the 
opposite. It is well settled that a party 
is not easily allowed to travel beyond his 
pleadings. If the petitioner under Sec- 
tion 8 is once compelled to plead, as is 
the claim of the respondent, that the 
notified institution is a Gurdwara, then 
probably he might well be prejudiced in 
the trial by inviting an objection that he 
could not lead evidence to prove that the 
institution was something entirely its 
opposite. I am, therefore, unable to see 
how a person claiming that the notified 
institution is something radically differ- 
ent from a Gurdwara is nevertheless to 
be compelled to first say that he is the 
hereditary office-holder of a Gurdwara 
and then go on to lead evidence to the 
contrary. Herein it is instructive to refer . 
to the observations of the Division Bench 
in Davindar Singh v. Shiromani Gur- 
dwara Parbandhak Committee, AIR 1929 
Lah 603, in a slightly different though 
analogous context of Section 5 (3) of the 
Act :— 


“If a man admits a certain portion to 
be-the Gurdwara and then claims it, his 
claim so far as this portion is concerned 
must die still-born, and strictly speaking 
it would not be necessary to issue any 
notification under Section 5 (3), though 
there could be no possible harm in doing 
so. To defeat his claim to what he has 
himself so described it would be suffici- 
ent to rely on Section 5 (1).” 


22. As was said at the very outset, the 
question before us is obviously with re- 
gard to the strictness and technicality of 
the pleadings which later go for trial. It 
is worth recalling that an objection- 
petition under Section 8 is not in terms 
to be filed in a regular court of law or 
even before a Tribunal and in fact is 
merely to be forwarded ta the Govern- 
ment under Section 8 of the’ Act which 
may later go before the Tribunal for 
disposal. As in the present case, such an 
objection-petition may well emanate from 
a village or an obscure town. The peti- 
tioner under Section 8 may seek legal 
advice or otherwise whilst preferring the 
petition at that stage. To hold that if 
one in such a petition misses to use the 
word ‘Gurdwara’, he should for no other 
cause be non-suited on that ground alone 
would be subscribing to a theory of 
strictness and technicality of pleadings 
which appears to be almost medieval. It 
is well settled since the long-standing 


l 


1980 Balbir Dass v. S. G. P. Committee (FB) 


and oft repeated dictum of the Privy 
Council that in the moffussil, pleadings 
should never be strictly construed, Those 
observations were made even with regard 
to pleadings in a regular civil Court. By 
an analogy, that rule applies with even 
greater force with regard to presenting 
a petition to the Government under Sec- 
tion 8 of the Act. The essence of the 
matter was picturesquely put in the fol- 
lowing words by Bose, J., speaking for 
the Court, in Kedar Lal v. Hari Lal, AIR 
1952 SC 47:— 

“The Court would be slow to throw out 
a claim on a mere technicality of plead- 
ing when the substance of the thing is 
there and no prejudice is caused to the 
other side, however clumsily or inartis- 
tically the plaint may be worded.” 


23. In fairness to Mr. Narinder Singh, 
learned counsel for the respondent- 
Committee, it remains to take brief notice 
of some of his ancillary contentions as 
well. In the last resort, he had also 
sought to place some reliance on tha 
language of Section 8 itself. It was con- 
tended that the same requires that the 
claim under Section 8 must be that the 
Gurdwara is not a Sikh Gurdwara and 
unless the pleadings are technically in 
conformity thereof, the objector should 
be non-suited. Herein again I am un- 
able to find much merit in this. As is 
well settled, a statute has to be constru- 
ed as a whole and every section or sub- 
section thereof is not to be interpreted 
as if in isolation or in a vacuum. The 
proximity and the language of Section 8 
has obvious reference to Section 7 and 
when read in proper context if appears 
to me as obvious that the reference to 
the word ‘Gurdwara’ with regard to the 
claim must be construed as the alleged 
Gurdwara or the institution so notified 
under sub-section (3) of Section 7. There- 
fore, in an objection-petition under Sec- 
tion 8, the use of any appropriate term 
necessarily related to, or coloured as it 
must be, by the real nature of the insti- 
tution notified under Section 7 (3), should 
be more than amply sufficient. 


24, Reference may now be made to 
Basant Singh v. Kartar Singh, AIR 1936 
Lah 213, on which reliance was placed 
by the learned counsel. A perusal of that 
short judgment would, however, show 
that the issue before us now was not 
even remotely raised before the Bench. 
Tt is further evident that the matter was 
not even remotely or adequately canvass- 
ed before the Bench and there is refer- 
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ence neither to principle nor any autho- 
rity for the observation in the small pas- 
sage upon which much stress was sought 
to be. laid by Mr. Narindar Singh. It is 
well settled as laid in Quinn v. Leathem, 
(1901) AC 495, that what is binding in a 


case is the ratio thereof and not every 


passing observation made therein. This 
canon has the express approval of their 
Lordships in State of Orissa v. Sudhansu 
Sekhar Misra, AIR 1968 SC 647. 


25. In fairness to Mr. Narindar Singh, 
it might also be mentioned that he had 
cited Committee of Management of 
Bunga Sarkar v. Sardar Raghbir Singh, 
AIR .1951 Simla 257, and FAO No. 151 
of 1965 decided on 9th October, 1975, 
(Punj), which in my view are so com- 
pletely wide of the mark that it is un- 
necessary to either refer to them in de- 
tail or attempt to distinguish them. I am, 
however, of the view that the Divisioa 
Bench judgment in Sundar Singh v, 
Mahant Narain Das, AIR 1934 Lah 920, 
relied upon by the respondent and ad- 
verted to also by my learned brother 
Tiwana, J., far from helping the case of 
the respondent, on the other hand erodes 
the stand taken by it. The material ob- 
servations therein at page 925 are as 
follows ;-~ 


“At this stage I might say that, in my 
judgment, it is not open to a petitioner 
or petitioners under Section 8 to dispute 
the existence of a Gurdwara, which may 
here be interpreted as meaning a place 


of worship. It can only be claimed that 


it is not a Sikh Gurdwara, ie, Sikh 
place of worship. 
* * 4 $ ib 

* £ $ x 
The trial of a petition under Section $ 
must thus presuppose that there are at 
least more than 50 worshippers and that 
there is Gurdwara or place of religious 
worship frequented by them. It cannot 


be contended in such a petition that 
there is no Gurdwara or place of wor- 
ship.” (Emphasis supplied). 

With great humility it appears to me 
that the aforesaid observations and parti- 
cularly the portion underlined therein 
would clearly negative the stand of the 
respondent that the use of the word 
‘Gurdwara’ is imperative. Instead it ap- 
pears to be self-evident from the above 
that reference may also be made thereto 
as the place of worship and, if necessary, 
a place of religious worship frequented 
by those who claim to be its devotees 
The aforesaid observations indeed run 


ma 
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magic in the use of the word ‘Gurdwara’ 
and the sense indicated thereby cannot 
be implied by using different terminolo- 
gy to indicate the institution notified un- 
der Section 7 (3). 


26. Before parting with this judgment, 
it deserves highlighting that before us it 
was the common case of the parties that 
the position with regard to the heredi- 
tary office~holder and the twenty wor- 
shippers of the institution is identical 
and what in law would be true in the 
context of the hereditary office-holder, as 
discussed above in the present case, 
would be equally applicable mutatis 
mutandis in the case of the twenty or 
more worshippers who may jointly pre- 
sent a petition under Section 8. 


27. To conclude I would hold (with 
great deference to my learned brother 
C. S. Tiwana, J-) that the underlying pur- 
pose of a petition under Section 8 and 
the pleading therein can at the highest 
require that the person or persons pre- 
ferring to same should make it manifest 
that the same is with regard to the in- 
stitution which has been so notified ear- 
lier under Section 7 (3) of the Act. If the 
language of the petition and the aver- 
ments therein clearly indicate with abso- 
lute clarity that it pertains to the said 
notified institution, no magic formula be- 
yond that would be the requirement of 
either law or logic. It would, . therefore, 
be adequate to refer to the said institu- 
tion by any terminology proper to such 
a place of worship or even as an insti- 
tution notified under Section 7 (3) of the 
Act. In my view, it is not at all impera- 
tive that in a petition under Section 8, 
the word ‘Gurdwara’ with reference to 
the notified institution must necessarily 
be used. Inevitably, therefore I would 
return an answer in the negative to the 
question framed in the reference. 

28, In the light of the aforesaid legal 
position, the appeal would now go back 
to the Division Bench for a decision on 
merits. 

S. C. METAL, J. (Majority view) :~ 
I agree with S. S. Sandhawalia, C. J. 

ORDER OF THE COURT 

36. Im accordance with the majority 
view, the answer to the question before 
the Full Bench is hereby returned in the 
negative. 

31. The appeal is directed to be 
placed before the Division Bench for de- 
cision on merits. 

Reference answered in the negative, 
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AIR 1980: PUNJAB. AND HARYANA 52 
B. S. DHILLON AND §&.:S. DEWAN, JJ. 
Jai Bharat Cold Storage and others, 
Petitioners y. State of Haryana and 
others, Respondents. 
` Civil Writ Petn. No. 922 of 1979, D/- 8- 
11-1979. 7 
(A) Essential Commodities Act (1955), 
S. 3 — Haryana Cold Storage. (Licensing 
and Regulation) Order (1979), Cl. 18 (1) 
we Order is not ultra vires of S. 3 (1). 


By enacting the provisions of S. 3 (1) 
of the Act the Legislature did not intend 
that the concerned Government shall 
issue an order qua each of the essential 
commodities separately. The object of 
enacting the provision in question is to 
see that the essential commodities are 
made available to the citizens at reason- 
able rates and that the same may be dis- 
tributed equitably. In a given case, the 
Government concerned may form its opi- 
nion in relation te a particular essential 
commodity and at other times the opinion 
may be formed regarding a number of 
other essential commodities. Moreover, 
the contention that the order is beyond 
the scope of Section 3 (1) of the Act is 
not tenable as the impugned order regu- 
lates the functioning of the Cold Storage. 
It is wholly immaterial as to which of 
the food-stuffs are stored in the Cold 
Storages. The impugned order has been 
issued with a view to regulate the char- 
ges for storing the food-stuffs in the cold 
storages which step ultimately affects the 
price of the essential commodities. 

(Para 9) 


(B) Essential Commodities Act (1955), 
S. 5 — Haryana Cold Storage (Licensing 
and Regulation) Order (1978) Cl. 2 (a) — 
Word ‘includes’ must be read as ‘means’ 
— Order is not ultra vires of powers of 
State Government delegated to it under 
S. 5 — (Interpretation of Statutes). 


The contention that the Order is with- 
out jurisdiction as the Central Govern- 
ment delegated its powers to the State 
Government with respect to distribution 
or disposal of food-stuffs only, whereas 
the impugned order covers a wider field, 
i.e. agricultural produce including food- 
stuffs is without any merit. (Para 10) 

The Central Government delegated its 
powers to the State Government under 
Section 5 of the Act regarding food-stuffs 
only and the said Order having been 
issued after obtaining the prior approval 
of the Central Government, should be 
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1980 > Jai: ‘Bharat Cold. Storage v. State 
_ ~ (G) Constitution of India, Art. 14 — 


construed so as to be -within the ambit 
of the power conferred upon the State 
Government. (Para 10) 


© The word “includes” in Cl. 2 (a) of the 
Order has to be read as “means” and if 
that is done, the provisions of the Order 
cannot be held to be beyond the scope of 
the powers of the State Government 
conferred upon it under Section 5 
of the Act by the Central Government. 
AIR 1960 SC 936, AIR 1967 SC 276 and 
AIR 1976 SC 1697 Ref. (Para 11) 


(C) Essential Commodities Act (1955), 
S. 3 (1) — Regulation of Cold Storage 
charges by Haryana Order of 1979 is not 
beyond scope of S. 3 (1). ý 

The contention, that the State Govern- 
ment has no power under the Act or the 
Order to regulate storage charges is 
without any merit. With a view to ensure 
that the essential commodities are made 
available at fair prices, the regulation 
of the cold storage charges is essential 
and is one of the steps which will cer- 
tainly help in ensuring fair price of the 
essential commodities. Therefore, it has 
to be held that the impugned Order is 
not beyond the scope of Section 3 (1) of 
the Act. (Para 12) 


(D) Essential Commodities Act (1955), 
S. 3 (1) — Haryana Cold Storage (Licens- 
ing and Regulation) Order (1979) — Not 
violative of S. 3 (1) on ground that State 
Government had not formed its opinion 
as postulated by S. 3. (Para_ 13) 


(Œ) Constitution of India, Art. 226 —~ 
New plea — Involving essentially a ques- 
tion of fact raised in reply and which 
requires investigation of facts cannot he 
allowed in absence of necessary aver- 
ments in petition. (Para 14) 


(F) Constitution of India Art. 226 — 
Subjective satisfaction or opinion of 
Government required under S. 3 Essen- 
tial Commodities Act — Adequacy or 
sufficiency of material before Govern- 
ment cannot be gone into. 


It is not open to the High Court to look 
into the adequacy or inadequacy of the 
material on the basis of which the Gov» 
ernment forms its opinion: So long the 
formation of the opinion or the satisfac- 
tion of the Government is based on some 
relevant material and if on that mate- 
rial a reasonable person could come to 
the conclusion that the~ opinion or the 
satisfaction could be recorded, it is not 
open to the Court to look into sufficiency 
or insufficiency of the material. 

í (Pr. 15) 


Haryana Cold Storage ( Licensing and 
Regulation) Order (1979), Cl. 18 — Not 
violative of Art, 14 fer want of . guide- 
limes for fixing rates of Cold Storage. 


While exercising powers under the 
impugned order, the State Government 
has to have reference to the provisions 
of Sec, 3 of the Act wherein sufficient 
guidelines have been provided for mak- 
ing a requisite order. It cannot be held 
that either the provisions of Clause 18 
of the Order are arbitrary or that there 
are no sufficient guidelines provided in 
Sec. 3 of the Act, or Cl. 18 which has to 
be read in the context of Section 3 of 
the Act. (Para 16) 


(H) Haryana Cold Storage (Licensing 
and Regulation) Order (1978) Cl: 18 . (i) 
~- Notification under D/- 5-3-1979 — 
Fixation of Cold Storage rate is based 
on relevant material and after applica- 
tion of mind — Not violative of Art. 19 (1) 
o (Constitution of India Art. 19 (1) 

J 


The contention that the fixation of cold 
storage rates under the Notification issued 
under Cl, 18 (1) of the Order is arbitrary, 
not based on sufficient material and is 
violative of Art. 19 (1) (g) of Constitution 
cannot be accepted. The purpose of the 
provisions of Section 3 of the Act is to 
ensure the availability of essential .com- 
modities to the consumers at fair price 
and though patent injustice to the produ- 
cer is not to be encouraged, a reasonable 
return on investment or a reasonable 
rate of profit is not the sine qua non of 
the validity of action taken in further- 
ance of the powers conferred by Sec- 
tion 3 (1) and Section 3 (2) (c) of the Es- 
sential Commodities Act. The interest of 
the consumers has to be kept in the fore- 
front and the prime consideration that 
an essential commodity ought to be made 
available to the common man at a fair 
price must rank in priority over every 
other consideration. Further it is well 
settled that the Parliament having en- 
trusted the fixation of price to the expert 
judgment of the Government, it would 
be wrong for the High Court to examine 
each and every minute detail pertaining 
to the Government decision. The Govern- 
ment is entitled to make pragmatic ad- 
justments which may be called for by 
particular circumstances and the price 
control can be declared unconstitutional 
only if it is patently arbitrary, discrimi- 
natory or demonstrably irrelevant to 
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the policy which the Legislature is freg 
to adopt. The interest of the producer 
and the investor is only one of the vari- 
ables in the constitutional calculus. of 
reasonableness and Court ought not to 
interfere so long as the exercise of Gov- 
ernmental power to fix fair price is 
broadly within the zone of reasonable- 
ness. AIR 1978 SC 1296, Rel. on. (Para 18) 


(D) Haryana Cold Storage (Licensing 
and Regulation) Order (1979) Cl. 18 (1) 
— Not bad on ground af sub-delegation 
by State Government of its powers as a 
delegate of Central Government. (Con- 
stitution of India Art. 245). 


The contention that under Cl. 18, the 
State Government has been empowered 
to issue Notification separately and, 
therefore, the State Government has sub- 
delegated its powers to itself in another 
capacity is without any substance. As the 
State Government has the powers to fix 
the rate of cold storage charges under 
Section 3 of the Act and in the impugn- 
ed order merely it provided under cl. 18 
that a separate notification will be issued 
will not denude the State Government 
of the power with which it is vested. 
Moreover, recitation of wrong source of 
power will not vitiate the exercise of 
power. (Para 19) 


(J) Essential Commodities Act (1955), 
S. 3 — Central Government Cold Storage 
Order (1964), and Haryana Cold Storage 
Order (1964) — Both Orders cover differ- 
ent fields and different aspects of matter 
— Haryana Order cannot be challenged 
on ground that a delegate of Central 
Government cannot make an order cover- 
ing same field. (Para 20) 


Cases Referred : Chronological Paras 
(1979) CWP No. 609 of 1979 D/- 21-9-79 
(SC) Krishna Ice and General Mills v. 
State of Haryana 22 
AIR 1978 SC 1296: 1978 Cri LJ 1281 18 
(1976) 3 SCC 54; AIR 1976 SC 1697: 1976 


Cri LJ 1367 11 
AIR 1971 SC 474 16 
AIR 1968 Delhi 196 16 
AIR 1967 SC 276: 1967 Cri LJ 285 11 
AIR 1965 SC 1167 13 
AIR, 1964 SC 1329 19 
AIR 1960 SC 936 10 


Kuldip Singh Bar-at-Law with D. 5. 
Ali and Vinod Sharma. for Petitioners; 
B. S. Gupta, for Advocate-General. Har- 
yana, and S. C. Sibal, ffor Nos. 3 and 4), 
for Respondents. 

B. S. DHILLON, J.:— Jn this petition 
under Arts. 226 & 227 of the Constitution 
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of India, the vires of cl. 18 of the Har- 
yana Cold Storage (Licensing and Regu- 
lation) Order, 1979, (hereinafter referred 
to as the Order), are sought to be as- 
sailed. All the petitioners in the writ pe- 
tition are the proprietors of Cold Storages 
situate at Shahbad Markanda District 
Kurukshetra, in the State of Haryana. 
The vires of Cl. 18 of the Order are þe- 
ing impugned on various grounds which 
will be mentioned in the subsequent 
paragraphs of the judgment. 

2. The provisions of Section 3 of the 
Essential Commodities Act, 1955 (herein- 
after referred to as the Act) are as fol- 
lows :—~ 


“3. Powers to control production, sup- 
ply, distribution, etc. of essential commo- 
dities. (1) If the Central Government is of 
opinion that it is-necessary or expedient 
so to do for maintaining or increasing 
supplipes of any essential commodity or 
for securing their equitable distribution 
and availability at fair prices, or secur- 
ing, any essential commodity for the de- 
fence of India or the efficient conduct of 
military operations, it may, by order, 
provide for regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein. 


(2) Without prejudice to the gene- 
rality of the powers conferred by sub- 
section (1), and order made thereunder 
may provide — 


(a) for regulating by licences, permits 
or otherwise the production or manufac- 
ture of any essential commodity; 


(b) for bringing under cultivation any 
waste or arable land, whether appurte- 
nant to a building or not, for the grow- 
ing thereon of food-crops generally or of 
specified food-crops, and for otherwise 
maintaining or increasing the cultivation 
of food-crops generally, or of specified 
food-crops; 


(c) for controlling the price at which 
any essential commodity may be bought 
or~sold; 


(d) for regulating by licences, permits 
or otherwise the storage, transport, dis- 
tribution, disposal, acquisition, use or 
consumption of, any essential commodity, 

{e} X x xX > 

3. The provisions of Section 5 of the 
Act are as under :— 

*5. Delegation of powers: The Cen- 
tral Government may, by notified order, 
direct that the power to make orders or 
issue notification under Section 3_ shall, 
in relation to such matters and subject to 
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such conditions, if amy, as may be speci- 
fied in the direction, be exercisable also 
by — 

(a) such officer or authority subordi- 
nate to the Central Government, or 

(b) such State Government or such 
officer or authority subordinate to a State 
Government, 
as may be specified in the direction.” 

4. Under the provisions of Section 5 
of the Act, the Union Government issued 
Notification dated 20th June, 1972, which 
is as follows :— 


"G. S. R. 316 (E)—. In exercise of the 
powers conferred by Section 5 of the 
Essential Commodities Act, 1955 (10 of 
1955), the Central Government hereby 
directs that the powers conferred on it 
by sub-section (1) of Section 3 of the said 
Act to make orders to provide for the 
matters specified in clauses (a), (b), (ch 
(d), (e), , h), ©, (i) and (j), of sub- 
section (2) thereof shall, in relation to 
foodstuffs be exercisable also by a State 
Government subject to the conditions — 


(1) That such powers shall be exer- 
cised by a State Government subject to 
such directions, if any, as may be issued 
by the Central Government in this be- 
half; 


(2) that before making an order relat- 
ing to any matter specified in the said 
clauses (a), (e) or (f) or in regard to dis- 
tribution or disposal of foodstuffs to 
places outside the State or in regard to 
regulation or transport of any foodstuff, 
under the said clause (d), the State Gov- 
ernment shall also obtain the prior con- 
currence of the Central Government; and 


(3) that in making an order relating 
to any of the matters specified in the 
said clause (j) the State Government 
shall authorise only an officer of Govern- 
ment,” 


5. In view of the powers conferred by 
the Central Government under Section 5 
of the Act to the State Government by 
Notification dated 20th June, 1972, the 
Haryana Government issued the im- 
pugned order vide Notification dated 3rd 
March, 1979. The opening words of the 
Order are as follows :— 


“No. GSR-21/C-10/55/S.3/79 — In exer- 
cise of the powers conferred by Section 3 
of the Essential Commodities Act, 1955 
read with the Government of India Noti- 
fication No. G. S. R. 316 (E), dated the 
29th (20th) June, 1972, and with the prior 
approval of the Central Government, the 
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Governor of Haryana hereby makes the 
following Order, namely — 
x x x bas 
6. Sub-cl. (a) of cl. 2 of the Order is 
in the following terms: 


“2. In this Order, unless the context 
otherwise requires, — 


(a) “Agricultural produce” includes 
food stuffs being the product of agricul- 
ture or horticulture (including potatoes), 
animal husbandry, poultry or pisciculture 
and any other foodstuffs made wholly or 
partly from any of them; 

(b) x x x > H 

7 Clause 3 of the order provides that 
no person shall carry on the business of 
Storing any- agricultural produce in a 
cold storage except under and in accord- 
ance with the terms and conditions of a 
valid licence. The other clauses of the 
Order deal with the procedure for the 
grant of such licences. Clause 18 of the 
Order is as follows :— 


“18. (1) Notwithstanding any contract 
to the contrary entered into whether be- 
fore or after the commencement of this 
Order the licensee shall not levy for any 
period after the commencement of this 
Order storing charges exceeding the 
charges notified against each of the agri- 
cultural produce by the State Govern- 
ment in the official Gazette under this 
clause. 


(2) The State Government may, by a 
subsequent notification in the official 
Gazette revise the cold storage charges 
if on a consideration of the cost” of stor- 
age and other relevant factors, it so 
thinks fit. 


(3) For the purpose of sub-clause (1), 
where any agricultural produce was stor- 
ed before the commencement of this 
Order and storing charges in excess of 
those notified by the State Government 
under sub-clauses (1) and (2) above were 
agreed to for the entire period of storage, 
but remained wholly or partly unpaid 
till such commencement, the payment so 
remaining to be made shall be subject to 
the condition that licensee shall be en- 
titled to storing charges for the period 
before the said date at the agreed rate 
after spreading the agreed rate over the 
entire period of actual storage pro rata on 
a daily basis, and to storage charges for 
the period beginning from the said date 
at the maximum rate as notified by the 
State Government after spreading the 
said rate over the period specified in the 
notification pro rata, on daily basis. 
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- (4) The storage charges as notified by 
the State Government under clause 18 
shall include charges for labour involved 
in weighing the agricultural produce or 
in carrying it from the precincts of the 
cold storage where the produce is un- 
loaded by the hirer to the cold storage 
and in carrying the goods back from the 
cold storage to the precincts and unfilling, 
drying and filling for purposes of return 
and no separate charges shall be levied 
on any such account whatsoever.” 


8 In exercise of the powers conferred 
by sub-clause (1) of Clause 18 of the 
Order and all other powers enabling him 
in this behalf, the Governor of Haryana 
fixed the maximum storage at the rate of 
Rs. 10 per bag weighing up to 85 Kgs. for 
the entire period from 5th March, 1979 
to 30th November, 1979, or part thereof. 
This rate was prescribed by a Notifica- 
tion dated 5th March, 1979, copy of which 
is Annexure ‘P2’ with the writ petition. 
The said Notification has also been im- 
pugned in this writ petition. 


9. The contention that the Order is 
beyond the scope of Section 3 (1) of the 
Act, is without any merit. It has been 
contended that an order under Sec. 3 of 
the Act can be issued in relation to a 
named “Essential Commodity” and a 
general order concerning the food-stuff 
which includes many essential commodi- 
ties, is not permissible in law to be issu- 
ed. We are unable to agree with his con- 
tention, The bare reading of the provi- 
sions of Section 3 of the Act would show 
that if the Government is of the opinion 
that it is necessary or expedient so to 
do for maintaining or increasing supplies 
of any essential commodity or for secur- 
ing their equitable distribution and avail- 
ability at fair prices, if may, by order, 
provide for regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein. 
From the provisions referred to above, 
it cannot be inferred by any stretch of 
imagination that the Legislature intend- 
ed while enacting the said provisions 
that the concerned Government shall 
issue an order qua each of the essential 
commodities: separately, The object of 
enacting the provision in question is to 
‘see that the essential commodities are 
made available to the citizens at reason- 
,able rates and that the same may be dis- 
tributed equitably. In a given case, the 
Government concerned may form its 
opinion in relation to a particular essen- 
tial commodity and at other times the 


-opinion may be‘ formed regarding à num- 
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ber of other essential commodities. More- 
over, the argument is not tenable as the 
impugned order regulates the function- 
ing of the cold storages. It is wholly im- 
material as to which of the food-stuffs 
are stored in the cold storages. The im- 
pugned order has been issued with a view 
to regulate the charges for storing the 
food-stuffs in the cold storages whic 
Step ultimately affects the price of the 
essential commodities. This contention, 
therefore, is without any merit. 


10. It has further been contended that 
the Order is without jurisdiction as thel 
Central Government delegated its powers 
to the State Government with respect to 
distribution or disposal of food-stuffs' 
only, whereas the impugned Order covers! 
a wider field, ie. agricultural produce 
including food-stuffs. The argument atl 
the face of it appears to be quite attrac- 
five, but when minutely examined, it 
is without any merit. It is no doubt truei 
that in clause 2 (a) of the Order, “Agri- 
cultural Produce” has been defined to 
include food-stuffs etc., but keeping in 
view the provisions of the Act and the 
other relevant provisions of the Order, 
the word “includes” regarding the depo- 
sit can safely be read as “means”. It may 
further be pointed out that the State 
Government issued a Notification making 
its intention more clear on 23rd October, 
1979, in the following terms:— 

“No. G.S.R. III/C.A. 10/55/S. 3/79.— In 
exercise of the powers conferred by Sec- 
tion 3 of the Essential Commodities Act, 
1955, read with Government of India No- 
tification No. GSR 316 (E), dated the 29th 
(20th) June, 1972, the Governor -of Har- 
yana hereby makes the following order 
further to amend the Haryana Cold Stor- 
age (Licensing and Regulation) Order, 
1979, namely:— 

1. This Order may be called the Har- 
yana Cold Storage (Licencing and Regu- 
lation) First Amendment Order, 1979. 

2. In the Haryana Cold Storage (Licens- 
ing and Regulation) Order, 1979, in Cl. 2 
in sub-clause (a) for the words “includes 
food-stuffs”, the words “means food- 
stuffs” shall be substituted.” 

This Notification has been issued to make 
clear the intention of the State Govern- 
ment that the word ‘includes’ used in.. 
clause 2 (a) of the Order shall be read{. 
as “means”. It is obvious that the Cen- 
tral Government delegated its powers to 
the State Government under Section 5 
of the Act regarding food-stuffs only and 
the said Order having been issued after — 
obtaining the prior approval of the Cen- 
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tral Government, should be construed so 
as to be within the ambit of the power 
conferred upon the State Government. 
It is well settled that if the strict gram- 
matical interpretation gives rise to an 
absurdity or inconsistency such interpre- 
tation should be discarded and an inter- 
pretation which will give effect to the 
purpose of the Legislature may reason- 
ably be given, if necessary, even by modi- 
fication of the language used. Reference 
in this connection may be made to a deci- 
sion of their Lordships of the Supreme 
Court in Mahadeolal Kanodia v. Admin- 
istrator General of West Bengal, AIR 
1960 SC 936. 


11. It is equally well settled that if 
an interpretation given to a statute leads 
to absurdity, hardship or injustice pre- 
sumably not intended, a construction 
may be put: upon it which modifies the 
meaning of the words, and even the 
structure of the sentence. Reference in 
this connection may be made to a deci- 
sion of their Lordships of the Supreme 
Court in State of Madh. Pra. v. Azad 
Bharat Finance Co., AIR 1967 SC 276. As 
already observed, the purpose of the 
Order is to regulate the storing of food- 
stuffs in the cold- storages. The provi- 
sions of the Order and the Notification 
issued by the Central Government, under 
Section 5 of the Act delegating its powers 
to the State Government clearly go to 
show that the State Government was 
delegated power. qua food-stuffs only and 
it was with this object that. the im- 
pugned Order had been made. Further it 
may be observed that where the langu- 
age of a statutory provision is suscepti- 
ble of two interpretations, the one which 
promotes the objects of the provision, 
comports best with its purpose and pre- 
serves ifs smooth working, should be 
chosen in preference to the other which 
introduces inconvenience and uncer- 
tainty in the actual practice. Reference 
in this connection may usefully be made 
to the State of Gujarat v. Chaturbhuj 
Maganlal, (1976) 3 SCc 54. It may thus 
be seen that from whatever angle the 
matter may be looked at, the word “in-~ 
cludes” has to be read as ‘means’ and 
if that is done, the provisions of the 
Order cannot be held to be beyond the 
scope of the powers of the State Govern- 
ment conferred upon it: under Section 5 
of the Act by the Central Government. 


12. ‘The next contention, 
State Government has no power under 
the Act. or the Order to regulate storage 


charges, is again without. any merit.. The. 
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provisions of Section 3 of the Act cover 
very wide jurisdiction. The object for 
exercising powers under this section is 
for maintaining or increasing supplies of 
essential commodities or for securing 
their equitable distribution and availabi- 
lity at fair price and the power extends 
to provide for regulating or prohibiting 
the production, supply and distribution 
thereof and trade and commerce therein. 
It cannot be disputed that the charges 
paid for storing the food-stufis in the 
cold storage have to be added to the ulti- 
mate price of the essential commodity. 
With a view to ensure that the essential 
commodities are made available at fair 
prices, the regulation of the cold storage 
charges is essential and is one of the 
Steps which will certainly help in ensur- 
ing fair price of the essential commodi- 
ties. This contention is also, therefore, 
without any merit. Therefore, it has to 
be held that the impugned order is not 
beyond the scope of Section 3 (1) of the 
Act, 


13. As ere the next contention 
that the State Government has not form- 
ed opinion, as is-essential under S. 3 (1) 
of the Act, and, therefore, the Order is 
violative of Section 3 (1) of the Act, 
equally deserves to be rejected. Keeping 
in view the averments made in the writ- 
ten statement and after having gone 
through the relevant files, which were 
produced before us at the. time of hear- 
ing, we are unable to agree with the con- 
tention of the learned counsel for the 
petitioners that the State Government 
had not formed the opinion before issuing 
the impugned Order. In paragraph No. 
21 of the return it has been averred as 
follows:— 


“The cold storage owners of the State 
in the wake of excess crop of potato this 
year, ie, an increased production of - 
about 1 ‘lakh tonne, have started taking 
benefit of the situation and started 
charging exhorbitant rates thus making 
it impossible to the producers to -keep 
the produce in the.cold stores. A situa- 
tion had arisen .where a number of potato 


producers felt it better to even destroy ` 


the produce instead of storing the same 
in cold storages. If such a situation was 
allowed to continue there was every pos- 
sibility that no potato supply would 
have been available to the general public. 
after the crop harvest season was over 
as potato being the highly perishable 
food-stuff cannot be eotes at room tem- - 
perature” s. ; 
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It is not disputed by the learned counsel 
for the petitioners and as has been laid 
down by their Lordships of the Supreme 
Court in the Hamdard Dawakhana 
(Wakf), Delhi v. Union of India, AIR 1965 
SC 1167, that this Court is entitled to 


look into the Government files with a 
view to find out whether there was rele~ 
vant material before the State Govern- 
ment for the formation of its opinion or 
not. Consequently, we were referred to 
the files and we find that on 11th Janu- 
ary, 1979, the Director of Agriculture, 
Haryana, wrote to the Commissioner and 
Secretary, Government of Haryana, Agri- 
culture Department, informing him about 
the exhorbitant increase of cold storage 
charges by cold storage owners due to 
bumper potato crop and stressing upon 
him the need for immediate issuance of 
Cold Storage Order under the Essential 
Commodities Act, fixing reasonable cold 
storage charges. There are a number of 
press cuttings pasted on the file which 
showed that the potato growers were be- 
ing put to a great hardship by the cold 
storage owners as they demanded ex- 
horbitant charges. The Director of Agri- 
culture also wrote to the Deputy Direc- 
tors of Agriculture in the State seeking 
information on heavy rise in cold storage 
charges and problems of hirers due to 
the said increase in charges in storing 
their potato produce. On 19th Jan. 1979, 
a meeting of the cold storage owners and 
potato growers was called by the Direc- 
tor of Agriculture in this regard. A letter 
dated 15th January, 1979, written by the 
Deputy Commissioner, Kurukshetra to 
the Director of Agriculture, Haryana, in- 
forming him that the potato growers 
were being exploited by the cold storage 
owners as the cold storage charges were 
increased by more than 50 per cent, is 
also on the record. Letter dated 2nd Feb- 
ruary, 1979, written by the Chief Parlia- 
mentary Secretary, Haryana, to the Di- 
rector of Agriculture, Haryana, highlight- 
ing the abnormal rise in cold storage 
charges and adverse effect of the same 
on potato production, is also on the re- 
cord. The potato growers also made a 
representation on 7th February, 1979, to 
the Chief Minister, Haryana, alleging that 
exhorbitant rates of storing the potatoes 
in cold storages were being charged. 
The potato growers agitated in a leaflet 
printed by Kissan Samiti, Shahabad, on 
8th February, 1979, against the exploita- 
tion of cold storage owners. Thereafter, 
the Haryana Government wrote to the 
Government of India stating therein 
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about the monopolistic trend and 
exploitation of hirers/potato growers by 
cold storage owners and seeking Gov- 
ernment of India’s permission for issuing 
an order, which permission was granted. 
After taking into consideration the aver- 
ments made in the return and the 
material on relevant files, the portions of 
which have been referred to in'this para- 
graph of the judgment, we are left with 
no doubt that the State Government did 
form its opinion as postulated under Sec- 
tion 3 of the Act. 


14. In reply Mr. Kuldip Singh, the 
learned counsel for the petitioners, rais- 
ed a new contention. It was contended 
that the satisfaction of the State Govern- 
ment was only regarding the regulation 
of potatoes for invoking the provisions of 
S. 3 of the Act, but the State Govern- 
ment has in fact invoked the said provi« 
Sions qua all food-stuffs. Therefore, the 
impugned order is bad. This contention 
needs not be gone into in detail for the 
simple reason that no such averment has 
been made in the petition. We have very 
carefully gone through the petition and 
find that the averments made in the peti- 
tion are only regarding the non-existence 
of satisfaction of the State Government 
regarding potato and no such allegation 
has been made that there was no satis- 
faction as regards the other items of 
food~-stuff. It is obvious that whether 
there was requisite satisfaction of the 
State Government or not regarding all 
the food-stuffs for invoking the provisions 
of Section 3 of the Act, is essentially a 
question of fact. The petitioners did nof 
make any such averment in the petition 
and, therefore, it was not necessary for 
the State Government to mention any- 
thing about this in the return. It was 
contended by Mr. Kuldip Singh that we 
should send for the Government files and 
see for ourselves that there was no satis- 
faction regarding any other essential 
quantity of food-stuff except potato. We 
are unable to concede to this contention 
which has been raised in reply, and 
which required investigation of facts in 
the absence of any averment in the peti- 
tion. This contention is, therefore, with- 
out any merit. 


15. The next contention that even if 
it be held that the State Government did 
form the opinion, yet the said opinion 
has been formed without any material 
on the record, is also without any merit. 
It is not disputed that it is the subjective 
satisfaction of the Government and it is 
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not open to this Court to look into the 
adequacy or inadequacy of the material 
on the basis of which the Government 
forms its opinion. So long the formation 
of the opinion or the satisfaction of the 
Government is based on some relevant 
material and‘ if on that material a reason- 
able person could come to the conclusion 
that the opinion or the satisfaction could 
be recorded, it is not open to this Court 
to look into sufficiency or insufficiency of 


the material. We have already referred 
to the averments made in the written 
statement and also to the files of the 


Government and we are unable to hold 
that the opinion formed by the State 
Government was based on no material 
or irrelevant material. The material 
which has already been mentioned in the 
earlier part of this judgment is relevant 
and after going through the files, which 
were produced before us, we have no 
doubt in our mind that there was mate- 
rial before the Government to come to 
the conclusion that the cold storage 
owners were trying to take advantage of 
the situation of bumper crop of potato 


during the year in question by charg-~ 


ing exhorbitant cold storage charges and 
the potato growers having agitated, the 
State Government after hearing the 
potato growers and the cold storage own- 
ers formed its opinion that it was neces- 
sary to exercise the powers conferred 


upon it under Section 3 of the Act. This: 


contention is also without any merit. 


16. Equally there is no merit in the 
contention that there is no guidelines for 
the executive to fix cold storage charges 
under Clause 18 of the Order. The con- 
tention that the powers given to the 
State Government to fix cold storage 
charges is arbitrary and violative of Arti- 
cle 14 of the Constitution of India, is 
equally without any merit. It was con- 
ceded during the course of arguments 
that if the provisions of Section 3 of the 
Act are kept in view, there is sufficient 
guidelines for the State Government to 
fix the cold storage charges but it has 
been contended that since the Govern- 
ment has fixed the charges under Cl. 18 
of the Order, where there is no guidance 
given, therefore, the fixing of charges is 
bad. There is no merit in this contention. 
It may be observed that the impugned 
order has been issued under Section 3 of 
the Act. While exercising powers under 
the impugned Order, it is obvious that 
the State Government has to have refer- 
ence to the provisions of Section 3 of the 
Act wherein sufficient guidelines have 
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been provided for making a requisite 
order. As regards the provisions of Sec- 
tion 3 of the Act, its validity has been 
upheld by their Lordships of the Supreme 
Court in-Chinta Lingam v. Govt. of India, 
AIR 1971 SC 474, and the same has been 
held as not suffering from the vice of 
excessive delegation. Similar provisions 
of the Delhi Coarse Grain (Export Con- 
trol) Order, 1966, were upheld to be intra' 
vires by a Division Bench of the Delhi 
High Court in Chuni Singh Behari Lal: 
v. Union of India, AIR 1968 Delhi 196. It, 
therefore, cannot be held that either the 
provisions of Clause 18 of the Order are, 
arbitrary or that there are no sufficient 
guidelines provided in Section 3 of the 
Act, or Clause 18, which has to be read 
in the context of Section 3 of the Act. `’ 


17. It was next contended that fixation 
of rate of Rs. 10 for a bag of ‘potatoes 
weighing 85 Kgs. for the season which 
runs from 5th March, 1979 to 30th Nov- 
ember, 1979, is arbitrary and that the 
State Government did not properly apply 
its mind and had no sufficient material 
before it to fix the charges at that rate. 
It was contended that the rate so fixed 
is violative of Article 19 (1) (g) of the 
Constitution of India as while fixing the 
rate, the cost of industry and profit mar- 
gins have_not been taken inte considera- 
tion. We are unable to agree with this 
contention as well. As regards the mate- 
rial for forming the opinion regarding 
the rate so fixed, reference may be made 
to the averments made in paragraphs 16, 
17, 18, 21, 27, 28, 31 and 32 of the written 
statement which are as follows:— 


“16. In reply to para 16, it is submitted 
that the averment of the petitioners that 
rate of Rs. 10 per 85 Kg. is ‘wholly un- 
economical’ is untenable, misleading and 
baseless. In fact the cold storage charges 
prevailing during last two years in Har- 
yana ranged between Rs. 7 to Rs. 9 per 
bag of 85 Kg. for a season. This is obvi- 
ous from the fact that the Agriculture 
Department has paid following cold stor- 
age charges during last five years for 
storing its seed potato, 


Name of the Rate per Year 
Cold Storage, gtl, 
Mis. Kadan Cold Storage, 8}. 1975 
Karnal, 
Mis, ~do. 8/75 1976 
MIs. Ban Cold Storage, 8/90 1977 
MIs. "Caw Cold Storage, 7/25 1978 
HAFED Cold Storage, 8489 1979 


Taraori, 
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. 17. Para 17 of the petition is . denied, 
As already stated the contention of the 
petitioner that the rates have been fixed 
arbitrarily has no basis. In fact, before 
fixing the rates, the State Government 
has duly taken into consideration the 
various cost components as also the rates 
charged by the cold storage owners in 
the State during preceding years and 
only after that the reasonable charges, 
ie, Rs. 10 per bag of up to 85 Kg. for 
potato has been fixed. 

18. Referring to para 18, it is submit- 
ted that at item No. 10 (i) of the ‘model 
scheme for 1000 Ton capacity cold stor- 
age’ as indicated at Annexure P-3 by the 
petitioners, the cold storage rent has been 
charged at the rate of 100 per ton of 
potato which works out to Rs. 8/50 for 
85 Kg. bag of potato. Hence, the maxi- 
mum charges fixed by the State Govern- 
ment @ Rs. 10 per bag of 85 Kg. are 
still on higher side and, therefore, can- 
not be called unreasonable or unfair in 
any way. 


21. Referring to para 21 of the petition, 
it is submitted that the alleged opinion 
of private consultants obtained by inter- 
ested parties is irrelevant for deciding 
the points in issue in this petition and 
further no authenticity can be attached 
to such opinion. It is submitted that the 
State Government has fixed the charges 
@ Rs. 10 per bag of 85 Kg. during 1979 
after taking into consideration all the 
relevant facts, ie, cost components and 
rates charged by the cold storage owners 
in the State of Haryana and some other 
neighbouring States. In fact the afore- 
said cold storage charges being the maxi- 
mum charges which may be charged by 
a cold storage owner, are already fixed 
on the higher side, thereby providing an 
upper ceiling of charges only. Any con- 
tingent increase in electricity, labour or 
any other unforeseen expenses is, there- 
fore, very well adjustable within the ceil- 
ing, The exact level of cold storage 
charges that prevailed in the State dur- 
ing the preceding two years ranged be- 
tween Rs. 7 to 9 as already submitted 
above in para 16. The nominal increase 
in electricity charges which comes out 
to only few paise per bag is very well 
adjustable within the prescribed charges 
of Rs. 10 per bag of 85 Kg. 
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27. Para 27 is incorrect and hence de- ` 


nied. The Government after taking into 
consideration and on the basis of neces- 
sary material comprising the cold stor- 
age charges prevailing in the State and 
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some other States during the preceding 
years, cost components of the cold stor- 
age charges and production and ruling 
price of potato, has fixed the cold stor- 
age rates mainly in the interest of main- 
taining the supplies of potato and equit- 
able distribution at fair price of the same 
for the benefit of the general public at 
large, 


28. Referring to para 28, the contention 
of the petitioner in this para that the 
storage charges @ Rs. 10 per bag of 85 
Kg. are fixed for the entire period from 
February to’ November is wrong. The 
said charges in fact have been fixed for 
the period of 5th March, 1979 to 30th 
November, 1979, or pari thereof by the 
Haryana Government Gazette (Extra) 
Notification No. SO $/H.C.S. (L&R) 0/79/ 
CL. 18/79 dated 5-3-79. In this connection 
nothing has been done which can be said 
to be contrary to the prevalent practice 
of the cold storage business and the 
market conditions in the State. 


sl. Para 31 is denied. 1t is incorrect 
that the cold storage charges fixed by the 
Government do not leave any margin to 
the cold storage owners and are wn- 
reasonable. In fact the lowest offer of 
cold storage rates received by the Agri- 
culture Department, Haryana,. this year 
(1979) was at Rs. 8.90 per gtl. for storage 
of seed potato for the entire season. 
Nevertheless rate offers are made by the 
intending cold storage owners after in- 
cluding the due margin of profit. Obvi- 
ously the rates fixed by the Government 
at Rs. 10 per bag weighing up to 85 Kg, 
can, therefore, in no way be called un- 
reasonable. There is no violation of Arti- 
cle 19 (g) of the Constitution of India. 
The averments of the petitioners are mis- 
conceived and untenable. 


32. Para 32 is denied. It is not correct 
that the State Government did not col-. 
lect the factual data-in respect of the 
cold storage charges in other States. The 
higher charges as quoted by the peti- 
tioners in case of West Bengal may be 
on account of varying capital costs re- 
quired in setting up of cold storage in dif- 
ferent parts of the country. The cost of 
land etc. may be highest in cities like 
Calcutta and hence higher charges might 
have been fixed by West Bengal Govern- 
ment. In case of Uttar Pradesh the 
charges fixed are per quintal, instead of 
the per bag of 85 Kg., hence the differ- 
ence, The rate fixed in Haryana is reas 
sonable and fair,” 
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- 18. We have also seen the relevant 
files and we find that on 14th December, 
1978, Messrs, Chawla Cold Storage, Kar- 
nal, offered to charge Rs. 8.90 Ps, per 
quintal for the entire season.. Similarly, 
the Managing Director of the HAFED 
offered to charge cold storage charges at 
the rate of Rs. 8.90 Ps. per quintal in- 
cluding loading and unloading charges, 
for the season. There is material on the 
record collected by the Deputy Director, 
of Agriculture LA.D.P., Karnal giving 
detailed information of cold storage 
charges during the preceding years, elec- 
tricity tariff charges and break-up of the 
charges, In the year 1976, the charges 
have been mentioned as ten to twelve 
rupees per season; in the year 1977 as 
Rs, 8 to Rs, 12 and in 1978 also the rate 
has been mentioned as Rs. 8 to Rs. 12. It 
may be mentioned that’ during those 
years the period for which these charges 
were fixed, was from January to Novem- 
ber; whereas in the present case, the 
charges fixed are for the period from 
March to November. A letter written by 
the President of the Cold Storage Asko- 
ciation, Karnal, to the Director of Agri- 
culture, intimating the estimated cold 
storage charges, is on the record. The 
Department also collected information 
from various cold storage owners of 
Haryana and in the adjoining States of 
Uttar Pradesh and Punjab regarding the 
prevalent cold storage rates. It was on 
all this and other relevant material on 
the file that the State fixed the charges 
at the rate of Rs. 10 per bag weighing 
up to 85 Kgs. for the season as mention- 
ed in the Notification. It cannot thus be 
successfully contended that the fixation 
of charges is based on no material is 
without application of mind. In fact all 
relevant material and the viewpoints of 
the potato growers and that of the cold 
storage owners were before the State 
Government and taking into considera- 
tion all the relevant material, the State 
Government. fixed the charges. As re- 
gards the argument that the charges so 
fixed are violative of Article 19 (1) (g) 
of the Constitution of India, suffice it to 
say, that the purpose of the provisions 
of Section 3 of the Act is to ensure the 
availability of essential commodities to 
the consumers at fair price and though 
patent injustice to the producer is not 
to be encouraged, a reasonable return on 
investment or a reasonable rate of profit 
is not the sine qua non of the validity 
of action taken in furtherance of the 


powers conferred by Section 3 (1) and 
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Section. 3 (2) (c) of the. Essential Com- 


‘modities Act. The interest of the consu- 


mers. has to be kept in the forefront and 
the prime consideration that an essential 
commodity ought to be made available 
to.the common man at a fair price must 
rank in priority over every other consid- 
eration. Further it is well settled that the 
Parliament having entrusted the fixation 
of price to the expert judgment of the 
Government, it would be wrong for this 
Court to examine each and every minute 
detail pertaining to the Government deci- 
sion. The Government is entitled to make 
pregmatic adjustments which may be 
called for by particular circumstances 
and the price control can be declared 
unconstitutional only if it is patently 
arbitrary, discriminatory or demon- 
strably irrelevant to the policy which the 
Legislature is free to adopt. The interest 
of the producer and the investor is only 
one of the variables in the constitutional 
calculus of reasonableness and Court 
ought not to interfere so long as the ex- 
ercise of Governmental power to fix fair 
price is broadly within the zone of rea- 
sonableness. Reference in this connection 
may be made to a decision of their Lord- 
ships of the Supreme Court in Prag Ice 
and Oil Mills. v. Union of India, AIR 1978 
SC 1296. Their Lordships while consider- 
ing the validity of the Mustard Oil (Price 
Control) Order, 1977, in similar circum- 
stances, repelled the contentions raised 
and upheld the impugned order. 


19. Another contention raised by the 
learned ‘counsel for the petitioners is 
that the Control Order is bad as the 
State Govt, who had been delegat- 
ed powers under Section 5 of the Act by 
the Union Government has further dele- 
gated its powers which vested in the 
State Government in its capacity as sub- 
ordinate legislative body to its other 
wing in the executive Government. We 
are unable to agree with this contention 
as well. It was conceded by the learned 
counsel that if the rate of cold storage 
was fixed in the Order itself, the same 
was not bad in law. The contention rais- 
ed is that under clause 18, the State Gov- 
ernment has been empowered to issue 
Notification separately and, therefore, 
the State Government has sub-delegated 
its powers to itself in another capacity. 
As has been conceded, the State Govern- 
ment has the powers to fix the rate of 
cold storage charges under Section 3 of 
the Act and in the impugned order mere- 
ly it provided under clause 18 that a 
separate notification will be issued will 
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not denude the State Government of the 
power with which it is vested. Moreover, 
recitation of wrong source of power will 
not vitiate the exercise of power. Refer- 
ence in this connection may be made to 
the decision of their Lordships of the 
Supreme Court in Hukumchand Mills 
Lid. v. State of Madhya Pradesh, AIR 
1964 SC 1329. We are unable to appre- 
ciate the contention that there is any 
` jsub-delegation of power by the State 
Government to itself while enacting 
clause 18 of the Order. As already ob- 
served, the State Government while fix- 
ing the rate under clause 18 of the Order, 
has to essentially look to the provisions 
of Section 3 of the Act which is the 
source of power and the said provision 
did give sufficient guidelines to the State 
Government to fix the rate. 


20. The only other argument advanc- 
ed by the learned counsel for the peti- 
tioners is that the Central Government 
having already issued the Control Order 
under Section 3 of the Act as regards the 
cold storages, the State Government, a 
delegatee of the Central Government, 
cannot make an order covering the same 
field. With a view to appreciate this con- 
tention, reference may be made to Cold 
Storage Order, 1964, issued by the Union 
Government on 3rd September, 1964, in 
exercise of the powers conferred by Sec- 
tion 3 of the Act. After going through 
the provisions of the said order we find 
that the said order has been promulgat- 
ed to regulate a completely different 
sphere and it mainly concerned with the 
Sanitary. and operational aspects of the 
cold storages. The cold storage charges 
are not the subject-matter of the said 
Order and thus we find that the said 
Order covers completely a different field 
than the one which is covered by the 
impugned Order. It is, therefore, incor- 
rect to say that both the Orders cover 
the same field. In fact, as already observ- 
ed, both the Orders cover different fields 
and different aspects of the matter and 
thus no fault can be found with the im- 
pugned order on this ground. 


21. No other point has been pressed 
before us. 


22. Before parting with the judgment, 
we may observe that the vires of the 
same impugned order were sought to be 
questioned in the Supreme Court in 
C.W.P. No. 609 of 1979, Krishna Ice and 
General Mills v. State of Haryana. The 
said petition has been dismissed on 21st 
September, 1979, by their Lordships of 
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the Supreme Court. During the pendency 
of this petition, vide order of the Bench 
dated 11th July, 1979, we granted stay in 
the same terms as was granted by tha 
Supreme Court in Krishna Ice and Gene- 
ral Mills’ case (supra) and further added 
that the petitioners shall also maintain 
a list containing the names and particu- 
lars of each of their customers from 
whom they charged the amount in excess 
of the prescribed limit. The said amount, 
according to the orders of the Supreme 
Court, has been deposited in a separate 
account. Since this petition is being dis- 
missed, we direct that the petitioners 
should refund the excess amount charged 
by them to all their customers within a 
month from today and shall make a re- 
port to the Deputy Registrar (Judicial} 


of this Court regarding the compliance 
of this part of the order. 
23. For the reasons recorded above, 


this petition fails and the same is hereby 
dismissed. However, the parties are left 
to bear their own costs, 


S. S. DEWAN, J.:— I agree, 
Petition dismissed, 
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Suba Singh and others, Petitioners v. 
Bagicha Singh, Respondent. 


Civil Revn. No, 1477 of 1979, D/- 9-10- 
1979.* 


(A) Limitation Act (1963), Art. 135 — 
Applicable only for enforcement of dec- 
cree granting mandatory injunction — 
Not applicable for prohibitory  injunc- 
tion. (Para 3) 


(B) Civil P. C. (1908), O. 21 R. 32 (1) 
and S, 58 (as amended by Act 104 of 1976) 
— Detention under O. 21 R. 32 (1) for en- 
forcement of the decree for injunction 
— Permissible — Absence of provision 
prescribing period for detention is im- 
material, 


The fact that no period for detention 
is provided under the Civil P. C, if the 
detention is made under O. 21 R. 32 (1) 
does not mean that no detention can be 
ordered under O. 21 R. 32 (1). The pur- 
pose of detention under O. 21 R. 32 (1) 
is for the enforcement of the decree for 


an injunction ete; and therefore the 


*Against order of N. S. Mundra, Sub.J, 
Ist class, Zira, D/- 26-5-1979. 
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question of providing any maximum 
period, in the nature of things does not 
arise. The person detained will be re- 
leased as soon as he satisfies the decree 
against him, that is, the wrong done by 
him is undone, which is within his powers 
to do. He cannot be allowed to plead his 
own fault in his defence. (Para 4) 

Suraj Parkash Gupta, for Petitioners; 
A. N. Mittal and Viney Mittal, for Res- 
pondent. 


ORDER .— The judgment-debtors have 
filed this revision petition, against the 
order of the executing Court, dated 26th 
May, 1979, by virtue of which, under 
Order 21 Rule 32 (1) of the Code of Civil 
Procedure (hereinafter referred to as the 
‘Code’), the attachment of the property 
of the judgment-debtors as well as their 
detention, has been ordered. 

2. Bagicha Singh, respondent-decree- 
holder obtained a decree for permanent 
injunction against the judgment-debtors 
on 19th January, 1974, whereby the judg- 
ment-debtors were restrained from inter- 
fering with the possession of the decree- 
holder over the land, measuring 35 Kanals 
17 Marlas, situated in village Jhanda 
Bagga Nawan, Tehsil Zira. On 6th Decem- 
ber, 1977, the decree-holder filed an ap- 
plication under Order 21 Rule 32 read 
with Section 151 of the Code, for the en- 
forcement of the said decree, dated 19th 
January, 1974. It was alleged therein that 
despite the decree, the judgment-debtors 
took forcible possession of the land in 
July, 1974. It was also stated that a simi- 
lar application was presented earlier for 
taking action against the judgment- 
debtors, but the same was consigned to 
the record room on 15th Mar., 1976, for 
awaiting decision of a criminal case be- 
tween the parties, The said criminal case 
was decided by the Judicial Magistrate 
Ist Class Zira, on 22nd November, 1977. 
Since the judgment-debtors have wil- 
fully disobeyed the decree, the same may 
be enforced under O. 21 Rule 32 of the 
Code by the detention of the judgment- 
debtors in civil prison and by attach- 
ment of their property. This execution 
application was opposed by the judg- 
ment-debtors and in reply thereto it 
was stated that the possession of the 
suit land was given by Bagicha Singh, 
decree-holder, himself and since they took 
possession of the land with the consent 
of the decree-holder, there is no ques- 
tion of enforcing the decree as prayed 
by him. On the basis of these pleadings, 
the executing Court framed the follow- 
ing issues :— i 

{ 
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1. Whether the decree-holder gave the 
possession of the land to the judgment- 
debtors, as alleged? 


2. Relief, - 
Both the parties were allowed to lead 
evidence in support of their stand and 


the executing Court after going through 
the record, came to the conclusion that 
the judgment-debtors took the 
possession forcibly from the de- 
cree-Holder. The allegation of the judg- 
ment-debtors that they had agreed to 
forego their amount from Bagicha Singh 
and in turn the latter had handed over 
the possession of the suit land to them 
voluntarily, was found to be false. While 
granting the relief, it was objected on 
behalf of the judgment-debtors that the 
decree cannot be enforced by putting 
them ir civil prison. In support of this 
argument, reliance was placed upon the 
provisions of Sections 51 and 58 of the 
Code. It was urged that Section 58 does 
not relate to the execution of the injunc- 
tion decree, and therefore, no order for 
detention could be passed against the 
judgment-debtors, The executing Court 
did not accept this contention of the 
judgment-debtors and passed the im- 
pugned order under Order 21 Rule 32 (1) 
of the Code, 


3. The learned counsel for the judg- 
ment-debtors has vehemently argued that 
the finding of the executing Court 
that they had taken the possession for- 
cibly, is wrong and illegal, particularly 
in view of the acquittal order passed by 
the Criminal Court in their favour on 
22nd November, 1974. It was also con- 
tended that the decree-holder is estopped 
to execute the decree because he himself 
allowed his earlier application to be con- 
signed to the record room and to wait 
for the decision of the Criminal Court. 
According to the learned counsel, the 
proper remedy for the decree-holder to 
get the possession back is to file a regu- 
lar civil suit. It was also urged that the 
application for execution of the decree 
is barred by limitation because of Arti- 
cle 135 of the Indian Limitation Act, 1963. 
I have considered all these contentions 
of the learned counsel, but I do not find 
any force in either of them. These pleas 
were never taken in the reply filed by them 
in the executing Court; nor the execut- 
ing Court was ever called upon to decide 
this matter on the said pleas. The only 
question before the executing Court was, 
whether the possession was delivered by 
the decree-holder voluntarily as alleged 


nae a rA aaaea ANAA irks aaan tA o 


64 P&H. 


by the judgment-debtors in their reply 
or it was taken forcibly by them. This be- 
ing a finding of fact arrived at after con- 
sidering the evidence on record, this 
Court will not interfere with the same in 
its revisional jurisdiction. As regards the 
question of limitation based on Art. 135, 
I do not find any force therein. That arti- 
cle is applicable only for the enforcement 
of a decree granting a mandatory injunc- 
tion whereas in the present case, the de- 
cree 1s for prohibitory injunction. 


4. The learned counsel for the judg- 
ment-debtors next contended that in any 
case, no order of detention under O. 21 
R. 32 (1) of the Code could be passed by the 
executing Court. His argument is that 
under Section 51 (c) of the Code, the 
Court may order execution of the decree 
by arrest and detention in prison for 
such period not exceeding the period spe- 
cified in Section 58, where arrest and de- 
tention is permissible under that Section, 
Section 58 provides that: 


“(1) Every person detained in the civil 
prison in . execution of a decree shall be 
so detained:—— 

(a) where the decree is for the pay- 
ment of a sum of money exceeding one 
thousand rupees, for a period not exceed- 
ing three months, and 

(b) where the decree is for the pay- 
ment of a sum of money exceeding five 
hundred rupees, but net exceeding the 
one thousand rupees, for a period not ex- 
ceeding six weeks: 

Provided that he shall be released 
from such detention before the expira- 
fion of the said period of detention— 

(i) on the amount mentioned in the 
warrant for his detention being paid to 
the officer in charge of the civil prison, 
or 

(ii) on the decree ageinst him being 
otherwise fully satisfied, or 

(iii) on the request cf the person on 
whose application he has been so detain- 
ed, or 

(iv) on the omission by the person, on 
whose application he has been so detain- 
ed, to pay subsistence allowance; 

Provided, also, that he shall not be re- 
leased from such detention under clause 
(ii) or clause (iii), without the order of 
the Court. i 

(1-A) For the removal of doubts, it is 
hereby declared that no order for deten- 
tion of the judgment-debtor in civil pri- 
son in execution of a decree for the pay- 
ment of money shall be made, where the 
total amount ‘of the decree does’ not ex- 
-ceed -five hundred’ rúpeési = ` ~ > 


a 
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(2-A) A judgment-debtor released from 
detention under this section shall not 
merely by reason of his release be dis- 
charged from his debt, but he shall not 
be liable to be re-arrested under the de- 
cree in execution of which he was detain- 
ed in the civil prison. 


According to the learned counsel, 
wherever the detention is provided under 
the Code, period has been provided, 
but there is no provision under 
which any period for detention has 
been provided if the detention is 
made under Order 21 Rule 32 (1) and 
as a consequence thereof, according to 


. him, no detention can be ordered under 


Order 21 Rule 31 (1). I have examined 
this contention of the learned counsel 
but I do not find any force therein. Sec- 
tion 58, as reproduced above, was amend- 
ed by Act No. 104 of 1976. For the Ob- 
jects and Reasons for the said amend- 
ment, it has been stated as under: ° 


"Clause 22 (Original Clause 23)—- Sec- ‘ 


tion 58 of the Code, as it now stands, does 
not give the Court any discretion as to 
the term of which a person may be de- 
tained in civil prison in execution of a 
decree for the payment of money. The 
Committee therefore, feel that such dis- 
cretion should be conferred on the Court. 


The Section further provides for the 
detention in civil prison for a period of 
six months if the amount of the decree 
exceeds fifty rupees or for six weeks in 
any other case. The Committee feel that 
the monetary limit should be raised to 
one thousand rupees. Further, the maxi- 
mum period of imprisonment should be 
reduced to three months where the 
amount of the decree exceeds one thou- 
sand rupees, and six weeks in any other 
case, 


The Committee further feel that a man 
should not be detained in civil prison 
where the amount of the decree does not 
exceed five hundred rupees so that the 
poor debtors may not be harassed by 
their detention in civil prison. The clause 
has been amended accordingly.” 


The said Section 58 also provides thaf 
the judgment-debtor shall be released 
from such detention as soon as the de- 
cree passed against him is fully satisfied 
or on the omission of the person on 
whose application he has been so detained 
to pay subsistence allowance. Thus the 
judgment-debtors will be immediately 
released’ from the ` detention as soon as 
they satisfy the decree passed against 


‘them. They cannot be allowed: to take -tha'. 


4980 ' Surjit. Singh v. State (FB) 


position that they will not: undo the 
wrong which they have done. Thus, on 
this ground alone, it cannot be held that 
mo order of detention could be passed 
under Order 21 Rule 32 (1) of the Code, 
which clearly provides that where a 
party against whom a decree for an in- 
junction has been passed, has had. an op- 
portunity of obeying the decree and has 
wilfully, failed to obey it, the same may 
be enforced by his detention in the civil 
prison or by the attachment of his pro- 
perty or by both. Wherever the detention 
is provided under the Code by way of 
penalty as a consequence of disobedience 
of any order, maximum period for deten- 
tion has been provided such as under 
Order 39 Rule 2 (A). Similarly, where 
detention is sought as provided under 
Order 21 Rule 37 of the Code of the ex- 
ecution of money decree, maximum period 
has been provided under Section 58. The 
reason is obvious. Even if a person is 
detained in civil prison, he may not be 
able to satisfy the money decree against 
him and for that reason he cannot be 
Getained in civil prison for an indefinite 
period. Therefore, the legislature in its 
wisdom has provided the maximum period 
of detention for that purpose as well. The 
purpose of detention under Order 21 
Rule 32 (1) is for the enforcement of the 
decree for an injunction etc.; and there- 
fore; the question of providing any maxi- 
mum period, in the nature of things does 
mot arise. The person detained will be re- 
leased as soonashe satisfiesthe decree 
against him, that is, the wrong done by 
him is undone, which is within his 
powers todo. He cannot be allowed to 
plead his own fault in his defence. 

5. Thus I do not find any force in this 
petition which is consequently dismissed 
with costs. 

Petition dismissed, 
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- Constitution of. India, Art. 226 — 
Punjab . Urban Estates (Development 
and Regulation) Act (22 of 1964), S. 3 
— Punjab Urban Estates (Sale of Sites) 
Rules (1965), R. 5 — Application in- 
vited for allotment of plots — Applica- 
tion submitted along with 10 per cent. 
covering price of plot — Principle of 
“first come first served” not followed 
— Applicant cannot invoke writ juris- 
diction of High Court and request for 
mandamus. 

In response to a scheme 
under the Punjab Urban Estates 
(Development and Regulation) Act and 


the Rules of 1965 the petitioners who. 


were interested to purchase the plots 
applied within time specified enclosing 
demand draft covering 10% of sale 
price of plots. The principle of “first 
come first served” could not be ad- 
hered to as the number of applicants 
was very large and the Government 
adopted the method of drawing lots. In 
the applications that were submitted by 
the petitioners, one of the stipulations 
accepted by them was that in the event 
of non-allotment of plots in the first. 
Phase their earnest money may be re- 
tained by placing the applicants’ names 
on, the waiting list for allotment in 
the next phase; that the price of plots 
could be enhanced in respect of the 
allotments 
made due to the increased cost of ac- 


quisition of land and cost of develop- 


ment. 


Held that in the scheme or in the 
Rules, it is nowhere stated that the 
allotments had to be made on the basis 
of the principle of “first come first 
served”. Under clause 4 of the scheme 


the allotment had to be made through’ 


the allotment committee constituted by 
the State Government. The allotment 


Committee found the number of the’ 
applications far more than the plots to’ 


be allotted. In order to do justice to 


the applicants, as well as to avoid any 


chance of favouritism, the allotment 
committee adopted the method of draw- 
ing lots which, in the circumstances of 


the case, was the only just and pro-' 


per method. Filing of the application 
with the deposit of the 10 per cent 
price of the plot as` 


cant to claim allotment of the plot on 
the basis of the principle of “first 
come first served”, (Para 9) 


- By filing -an application in accordance. 
: with law, the applicant. only gets. a ` > ~ 
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framed ` 


which were subsequently . 


earnest money, ` 
:- could not give any right to an appli- 
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right of consideration of his applica- 
tion, but he does not get a vested 
right for allotment of the plot. The 
conditions laid down in the first scheme 
or the provisions of Rule 5 (3) do not 
give any right to the applicants to 
claim allotment of plots as a matter of 
right. There is nothing in the scheme 
or the Act or the Rules which requires 
the adoption of the principle of “first 
come first served?” at the time of 
allotment, or debars the Government 
' from adopting the method of drawing 
lots. The petitioners have not been 
able to lay foundation for. establishing 
their right which could legally be en- 
forced. They have campletely failed to 
make out acase for the exercise of 
extraordinary jurisdiction under Article 
226 of the Constituticn. (Para 10) 


Further, the petitioners wished that 
their names be retained, for considera- 
tion at the time of subsequent allot- 
ment, they must pay the price which 
was increased later on taking into con- 
sideration the enhanced cost of acquisi- 
tion of land and cost of development. 
The price. fixed under the first adver- 
tisement could not govern the subse~ 
quent allotments made by the State 
Government. (Para 11) 

G. S. Gandhi with Baldev Kapoor, 
for Petitioners; Kuldip Singh with R.S, 
Mongia, for Respondents. 


PREM CHAND JAIN, J.:— This judg- 
ment of ours would dispose of C. W.P. 
No. 1713 of 1975, filed by Surjit Singh 
and others, C. W. P. No, 3186 of 1975 
filed by B. N. Ganjoo and others; 
C. W. P. No. 4092 of 1976 filed by 
Hussan Lal and C. W. P. No. 4427 of 
1976 filed by Ajit Singh Sually, as 
common question of law arises in all 
these petitions. 


2 C. W. P. No. 1718 of 1975 filed 
by Surjit Singh and others came up 
for hearing before M. R. Sharma J. 
on May 31, 1977. The learned Judge, 
after hearing the arguments arrived at 
a conclusion that the case involved a 
substantial question of law and con- 
sequently: referred the matter for deci- 
sion . to a larger Bench. That is how 
this petition, along with the other three 


petitions referred to above, has been 
placed before us. 
3. In order to appreciate the con~ 


troversy, it is necessary to notice cer- 
tain facts which are being narrated 
from C. W. P. No. 1713 of 1975, and 
read as under :— 
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The Punjab Government notified a 
scheme on August ‘3, 1969, framed 


under the Punjab Urban Estates (De- 
velopment and Regulation) Act, 1964 | 
(hereinafter referred to ‘as the Act). 
and the Punjab Urban Estates (Sale of 
Sites) Rules, 1965 (hereinafter referred 
to as the Rules), for setting up Urban 
Estates at various places in Punjab, in- 
cluding Mohali near Chandigarh. The 
petitioners, who were interested to 
purchase the plots in response to the 
said scheme which was widely adver- 
tised, applied within the time specified, 
ie, by August 31, 1969, for purchase 
by allotment of plots measuring 7 
Marlas to 1 Kanal in the Urban Estate, 
Mohali, and enclosed with their respec- 
tive applications demand draft cover- 
ing 10 per cent. of the sale-price ac- 
cording to Rule 5 of the Rules. After 
the submission of the applications, the 
petitioners waited for allotment of the 
plots, but did not hear anything from 
the Government. Thereafter, the peti- 
tioners learnt that arbitrary allotments 
had been made by drawing lots in 
favour of certain favourites of the re- 
spondents in contravention of the pro- 
visions of the scheme, the Act and the 
Rules, and in this manner, the prin- 
ciple of ‘first come first served’ had 
been completely ignored. 


4. It is further stated that the re- 
spondents instead of making allotments 
to the petitioners in accordance with 
the terms and conditions of the scheme 
earlier published, have been arbitrari- 
ly making fresh schemes with regard 
to the allotment of plots in Mohali, and 
under the new scheme the petitioners 
have now received a memorandum 
(copy Annexure P-2 to the petition) 
from the Estate Officer, Urban Estates, 
Punjab, Chandigarh, calling upon the 
petitioners to remit the balance of the 
price of the land fixed at Rs. 58/- per 
square yard. The petitioners, through 
this writ petition, have called in ques- 
tion the scheme made by the respon- 
dents demanding an inflated rate of 
Rs. 58/- per square yard from the peti- 
tioners, and also for drawing lots and 
allotting plots to the persons who had 
submitted applications after the date on 
which the applications were filed by 
the petitioners, 


5. In pursuance of the notice of 
motion issued to the respondents, writ- 
ten statement was filed by Gursewak 
Singh Sekhon, Estate Officer, Urban 
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Estates, Punjab, Chandigarh, on behalf 
of respondents Nos. 1 to 3. Besides 
taking certain preliminary objections, 
the facts stated in the petition have 
been controverted. In the written state- 
ment, it has been averred that offers 
were invited for the sale (by allotment) 
of 636 plots, as advertised, in the 
Mohali Urban Estate along with plots 
in the various other Urban Estates in 
the State; that the tentative price fixed 
in the advertisement related only to 
836 plots offered for sale by allotment; 
that the principle of ‘first come first 
served’ could not be adhered to as the 
number of applications received was 
more than the number of available 
plots; that in this situation, the method 
of drawing lots was adopted by the 
allotment Committee in order to do 
justice to all the applicants and to 
avoid any misgiving in the public or 
chance of favouritism to anyone; that 
in the applications that were submitted 
by the petitioners, one of the stipula- 
tions accepted by them was that in the 
event of non-allotment of plots in the 
first phase their earnest money may. 
be retained by placing the applicants’ 
names on the waiting list for allotment 
in the next phase; that the price of 
plots could be enhanced in respect of 
the allotments which were subsequent- 
ly made due to the increased cost of 
acquisition of land and cost of deve- 
lopment; that the rates advertised ear- 
lier were available only in the case of 
636 plots offered for sale and in case 
the petitioners had been successful in 
the draw held for the allotment of 
those plots, they would have got the 
plots at the rate advertised; that sub- 
sequently, the plots were to be allotted 
to an applicant at the current rates to 
pe fixed by the Government and that 
no change in the rates of plots had 
been made with retrospective effect. 


6. One of the main preliminary 
objections which has been raised is 
that the petitioners could not invoke 
the extraordinary jurisdiction of this 
Court under Art. 226 of the Consti- 
tution of India as no writ petition on 
the basis of a contract could be filed. 


7. Replication was filed by the peti- 
tioners in which the allegations made 
in the written statement have been 
controverted and the stand taken in the 
petition has been reiterated. 


8. With. the permission of the Court, 
the Estate Officer was allowed to file a 
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rejoinder to the replication in which 
the averments made in the replication 
have been controverted and the stand 
taken in the written statement has 
been reiterated, 


9. The main arguments were addres- 
sed by Mr. Harnam Singh Wasu, Senior 
Advocate. His first contention was that 
lots were not contemplated in the 
scheme that was advertised by the 
respondents and that the rules contem- 
plated that the allotment should have 
been made on the principle of ‘first 
come first served’. After hearing the 
learned counsel for the parties, I am 
of the view that there is no merit in 
this contention of the learned counsel. 
There is no gainsaying that ‘the num- 
ber of applications was far more than 
the plots that were to be allotted 
under the first scheme (copy Annexure 
P-1 to the petition). The contention of 
the learned counsel that the principle 
of ‘first come first served’ should have 
been adhered to, on the face of it, ap- 
pears to be fallacious. The respondents 
had fixed a particular date by which 
the applications were to be filed after 
complying with all the formalities, In 
the advertisement (copy Annexure P-1) 
conditions are given which had to be 
complied with while filing the applica- 
tion for allotment. In the scheme or in 
the Rules, it is nowhere stated that 
the allotments, had to be made on the 
basis of the principle of ‘first come first 
served.’ Under cl. 4 of the scheme the 
allotment had to be made through the 
allotment committee constituted by the 
State Government. The allotment com- 
mittee found the number of the appli- 
cations far more than the plots to he 
allotted. In order to do justice to the 
applicants, as well as to avoid any 
chance of favouritism, the allotment 
committee adopted the method of draw- 
ing lots which, in the circumstances of 
the case, was the only just and proper 
method. Filing of the application with 
the deposit of the 10% price. of the 
plot as earnest money, could not give 
any right to an applicant to claim 
allotment of the plot on the basis of 
the principle of ‘first come first served.’ 
During the course of argument, a ques- 
tion was put to the learned counsel for 
the petitioners as to what would be the 
position of allotment in a situation 
where 1000 applicants file applications 


complete in all respects at one and the 
same time on one day, and that in such 
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ja situation, how would‘ the principle. of 
‘first come first served’ be given effect 
to? The learned counsel was unable 
to give any reply and rest contented 
by saying that that was not the situa- 
tion in the instant case. ; 


10. The learned counsel in support 
of his contention also drew our atten- 
tion to sub-r. (3) of R. 5, which rea 
as under :— . 


“When 10%. of the price has been 
tendered the State Government or such 
authority as it may appoint in this 
behalf may allot a site of the size ap- 
plied for. Intimation by registered 
post giving the number, dimensions, 
area and tentative price or final price 
of the site allotted.” 


What was sought to be argued by him 


was that the moment 10% of the price 


was tendered, the authority was requir- 
ed to allot a site of the size applied 
for. It was on the strength of this 
sub-rule that the principle of ‘first 
come first served’ was pressed into ser- 
vice. I am afraid, I am unable to agree 
ith the learned counsel. The sub- 
rule referred to above, only provides 
hat when 10% of the price had been 
endered, the State Government or such 
authority as it may appoint in this be- 
half, may allot a site of the size ap- 
plied for, But the language of the rule 
does not Suggest that the principle of 
‘first come first served’ has to be ad- 
opted, nor does it exclude the adoption 
of the method of drawing lots, as has 
been done inthe instant case. The words 
‘may allot a site’ cannot be read ‘to 
mean ‘shall allot a site’ as that, in a 
Igiven situation, can create such com- 
plications which may not be remedi- 
able. By filing an application in ac- 
cordance with law, the applicant only 
gets a right of consideration of his ap- 
plication, but he does not get a vested 
right for allotment of the plot. The 
conditions laid down in the first scheme 
or the provisions of R. 5 (3) do not 
give any right to the applicants to 
claim allotment of plots as a matter of 
right. There is nothing in the scheme 
or the Act or the Rules which requires 
the adoption of the principle of ‘first 
come first served’ at the time of allot- 
ment, or debars the Government from 
adopting the method of drawing lots. 
The petitioners have not been able to 
lay foundation for establishing their 


right which ‘could legally be enforced 
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‘and the petitioners have completel 


. failed ‘to make out a case for the exer- 


cise of our extraordinary jurisdiction}. - 
under Art, 226 of the Constitution o 
India, . ares 


11. It was next contended by the 
learned counsel that the price could not 
be claimed by the respondents at en- 
hanced rate as the price that was fixed 
under the first advertisement should 
have been the price for the plots to be 


allotted under the subsequent schemes. 


This contention of the learned counsel 
again is without any merit. The price 
on which the plots. were to be allotted 
under the first scheme ceased to be the 
price inrespectofthe plots which were 
to be allotted . under the subsequent 
schemes. In the instant case, as has 
been alleged in the written statemeni, 
the petitioners themselves in para 8 of 
the application, agreed that in the 
event of non-allotment of plots in the 
first phase their earnest money be kept 
by placing their names on the waiting 
list for allotment in the next phase. I 
fail to understand as to how the same 
price could govern the allotment in the 
next phase. The price related to the 
allotment of 636 plots only and if the 
petitioners had been successful in get- 
ting the allotment of any plot in their 
favour, then they would have got the 
allotment of that plot on the basis of 
the price so advertised. But the peti- 
tioners cannot take benefit: of that price 
in respect of the plots which were 
allotted on the basis of subsequent seche- 
mes. If they had notagreed for plac- 
ing their names on the waiting list 
for the allotment of plots in the next 
phase, they .even would not have been 
eligible to be considered for allotment 
later on, As they wished that their 
names be retained, for consideration 
at the time of subsequent allotment, 
they must pay the price which was in- 
creased later on taking into considera- 
tion the. enhanced cost of acquisition of 
land and cost of development. The price 
fixed under the first advertisement could 
not govern the subsequent allotments 
made by the State Government. In this 
view of the matter, as earlier observ- 
ed, the contention of the learned coun- 
sel is without any merit. 


12. No other point was urged. 


13. For the reasons recorded above, 
these writ petitions. fail ‘and ‘are: dis- 
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Missed, but. in the circumstances of the 
case, I -make no order as to costs. 


S S. SANDHAWALIA, C. J. :— 
I agree, 
S. C: MITTAL, J.: es ent I agr ee, - 7 


Petitions dismissed. 


AIR 1980 PUNJAB AND HARYANA 69 


G. C. MITAL,. J. 


Bawa Gopal Singh, Petitioner v. 
Union of India and others, Respon- 
dents, : 

Civil Writ Petn. .No. 3605 of 1978, 
D/- 4-12-1979, 

- Public Premises (Eviction of Unm- 


nathorised Occupants) Act (1971), Sec- 
tions 9, 5 — Eviction order passed 
under S. 5 — Appeal against — Addl. 
District Judge not having 10 years 
standing — Cannot be authorised by 
District Judge to hear the appeal. 
(Para 3) 


‘:j. K. Sharma and Yogesh Sharma, 
for Petitioner; P. S. Jain with V. M. 


Jain and D. S. Marwaha, fer Respon- 
dents. 
ORDER: — This order will dispose 


C. W. Nos, 3605 to 3607 of 1978 as 
counsel for the parties are agreed 
that identical point is involved in all of 
them. 


2. The Union of India started pro- 
‘ceedings against the petitioner and his 
tenants under the Public Premises 
(Eviction of Unauthorised Occupants) 
Act, 1971 (hereinafter referred to as 
the Act) for evicting the petitioner dud 
his tenants from the property in dis- 


‘pute abutting the railway line on the. 


ground that it belonged to Government 
of India and the respondents had en- 
‘eroached upon it. Orders of eviction 
‘were passed under S.5 of the Act 
against which the petitioner filed three 
separate appeals before the District 
Judge, Ambala which were decided by 
Mr. Surinder Sarup, Additional Dis- 
trict Judge, Ambala who rejected these 
appeals. The petitioner has come to 
this Court under Art. 226 of the Consti- 
tution of India to challenge the order 
passed by Mr. Surinder Sarup, Addi- 
tional District Judge, Ambala on the 
following two ‘points :— 

1. That under S. 9 of the Act, the 
appeals could be heard and decided ei- 
ther by the District Judge of the Dis- 
trict in which the Public Premises are 
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situate or/such other Judicial Officer im 


that District of not less than 10 years.. 


District Judge may 
designate in. this behalf and since 
Mr.. Surinder Sarup, . Additional Dis- 
trict Judge was not a Judge of 10 years 
standing, even if there was an authori- 
sation by the District Judge, he could 
not hear the appeals; and . 

2. That the. appellants were within 
limitation and were wrongly held to be 
without limitation. 


3. After hearing the learned counsel 
for the parties, I am of the view that 
there is merit in both the points raised 
on behalf of the petitioner. A reading 
of S. 9 of the Act clearly bears out 
what has been urged. It is not disputed 
that on the day Mr. Surinder Sarup, 
heard the appeals as Additional Dis 
trict Judge he had not been acting as 
a Judge even for a year and therefore, 
unless he had 10 years’ standing, he 
could not be authorised by the District 
Judge to hear the appeals. According- 
ly Mr. Surinder Sarup had no jurisdic- 
tion to hear the appeals and the order 
is without jurisdiction. 

4, On the second point of limitation 
also, the petitioner is on firm grounds. 
The Court below held that there - was 
no material on the record to justify ex- 
tension of time. The order of the Asstt. 
Registrar was passed in the absence 
of the petitioner on 30th of Sept., 1977 
and it was conveyed by post. It was 
received by the son of the petitioner on 
6th of Oct., 1977 which was received by 
the petitioner on 17th of Oct., 1977 on 
return from his business tour. On 18th 
of Oct., 1977 he fell il and remained 
under the treatment of Dr. Vidya 
Rattan Verma up to 28th October, 
1977 and filed appeals on 29th of Octo- 
ber, 1977. Besides the affidavit of the 
petitioner regarding the aforesaid facts 
there is the medical certificate dated 
27th of October, 1977 of Dr. V. R 
Verma which is attached with the file 
of the Appellate Court. I am prepared 
to believe the affidavit of the petitioner 
in view of the medical certificate pro- 
duced on the record which was shown 
to me. Accordingly I hold that a case 
for extension of time was clearly made 
out and appeal was within time. 


5. For the reasons recorded above, 
I allow these writ petitions and quash 
the order of Mr. Surinder Sarup, Ad- 
ditional District Judge, Ambala and 
remand the case to the District Judge, 


standing as the 


70 P.& H. 


Ambala who shall now proceed to de- 
cide the appeals on merits, There will 
be no order as tocosts as point of juris- 
diction was not specifically, raised be- 
fore the Additional District Judge. 


Writ petitions allowed. 
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Randhir Singh, Petitioner v. Kamlesh 
and others, Respondents. 
Civil Revn. No. 

D/- 6-12-1979,* 
(A) Civil P. C. (1908), S. 115; O. 6, 


1104 of 1979, 


R. 17 — Revision — Order allowing 
amendment of plaint on payment of 
costs — Defendant accepting costs 


under protest is not debarred from 
challenging the order. AIR 1961 Bom 
136 and AIR 1930 Mad 268, Dissented 
from. 


Whenever costs are accepted under 
protest, it always shows that the per- 
son concerned has not acquiesced in 
the order. His non~-acquiescence is only 
for showing that the order could be 
challenged at a subsequent stage as 
otherwise there can be hardly any pur- 
pose for raising a protest before receiv- 
ing the payment. It cannot be consider- 
ed to be the requirement of law that 
the lawyer concerned should also get 
his statement recorded to the effect that 
he was reserving his right to challenge 
the order of amendment of the plaint 
- in appeal or revision. AIR 1961 Bom 
136 and AIR 1930 Mad 268, Dissented 
from. (Case law discussed). (Para 5) 


Thus the defendant is not debarred 
from challenging the order of amend- 
ment of plaint in spite of the fact that 
his counsel in the lower Court accepted 
the costs. (Para 5) 


(B) Civil P. C. (1908), S. 115; O. 6, 
R. 17 — Revision Amendment of 
plaint Amendment changing the 
whole complexion of litigation — Order 
allowing amendment set aside. 

(Paras 6, 7) 

(C) Civil P. C. (1908), O. 6, R. 17 — 
Amendment of plaint — Court should 
not grant permission for alleging some- 
thing which is against Jaw — Though 
Court should .be liberal in allowing 


*To revise order of N. C. Nahata, Sub- 
Judge, 2nd Class, Narwana, D/- 21-4- 
1979. 
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amendments, it does not mean that no 
principles should be followed for per- 
mitting a plaintiff to amend plaint. 


(Para 6) ° 


Lan 


Cases Referred: Chronological Paras 

1972 Pun LJ 157: AIR 1972 Punj 
321 3 

ATR 1961 Bom 136 3, 5 

AIR 1934 Cal 554 

AIR 1930 Mad 268 

AIR 1928 Lah 813 (2) 

(1910) 8 Ind Cas 79 (Cal) 
Rajesh Choudhry, for 
Bhoop Singh Sheokand, for 

dents. 


ORDER: — Randhir Singh who is 
One of the defendants in a suit insti- 
tuted by his step-sister in the Court of 
Shri N. C. Nahata, Subordinate Judge, 
If Class, Narwana, has filed this revi- 
sion against an order dated April 21, 
1975, whereby permission to the plain- 
tiffs hdd been granted for the amend- 
ment of plaint on payment of Rs. 40/- 
as costs. The main ground of attack 
against the order is that. the plaintiffs 
got introduced contradictory pleas 
through the amendment. 


2. Relationship of the parties, inter 
Se is like this. Chhailu has a wife 
named Rampati. He had a son named 
Randhir from his first wife. From 
Rampati he has a son named Su-~ 
bhash and four daughters who are 
being referred to as the plaintiffs. The 
suit had been filed by the plaintiffs for 
avoiding a previous declaratory decree 
dated November 6, 1971, which 
had been obtained by the defen- 
dants in a collusive manner by prac- 
tising fraud upon the Court. By virtue 
of that decree land in dispute measur- 
ing 414 Kanals 10 Marlas situated at a 
certain village was to be owned by 
Chhailu, Rampati and Randhir Singh 
in equal shares to the exclusion of the 
plaintiffs and their brother. This was 
the specific plea taken by the plaintiffs 
to the present suit that the previous 
decree had been obtained so as to 
defeat their rights of inheritance. The 
plaintiffs through the amendment have 
introduced this plea that the previous 
decree had been obtained in pursuance 
of an agreement which had taken place 
between all the parties to the present 
suit. All of them were afraid of this 
fact that some part of the land would 
be declared surplus and for that reason 
it was divided into three parts, This 
was said to be the agreement that sub- 
sequently whole of the property after 
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amalgamation would be divided into 
eight equal shares and in that manner 
all the parties to ‘the present suit could 
get one share each. For supporting that 
kind of case permission was also asked 
for alleging the land tobe ancestral and 
then allowing the plaintiffs to make 
this further allegation that all the 
parties to the suit were members of 
the joint Hindu family and that some 
members out of them could not secure 
a partition of the ancestral land by 
excluding the rest of them. Further- 
more, it was required to be introduced 
that the ancestral land could not be 
alienated by some of the members 
without the consent of all the members 
of the family, The amendment was said 
to be essential for the determination 
of the dispute between the parties. 


3. It was objected by the learned 
counsel for the respondents to this revi- 
sion petition that the petitioner who 
has already accepted the costs as levied 
by the trial Court could not challenge 
the amendment through a revision. 
From the attested copy of an interlocu- 
tory order of the Court dated April 26, 
1979, it transpires that the costs had 
been accepted under protest by the 
counsel for the defendants and there- 
after the amended plaint was allowed 
to be filed. The case was then adjourn- 
ed to April 30, 1979 for the filing of 
written statement to the amended 
plaint. Thus, the preliminary point for 
determination is whether the receiving 
of costs even under protest debarred 
the petitioner from filing the revision. 
There is a divergence of judicial opi- 
nion in this regard. On the one hand 
is this extreme view taken in Shriram 
Sardarmal Didwani v. Gourishanker, 
AIR 1961 Bom 136, that in addition to 
the acceptance of costs under protest the 
party concerned should also reserve its 
right to challenge the order at a sub- 
sequent stage. On the other hand is 
the view taken by one of the Hon’ble 
Judges in Ramendra Mohan v. Keshab 
Chandra, AIR 1934 Cal 554, that the 
receipt of costs simpliciter did not ope- 
rate as an estoppel preventing the de- 
fendant from raising the question of 
the validity of the amendment. How- 
ever, the other Hon’ble Judge in that 
authority took the view that as the 
costs were not accepted under protest 
nor was the defendant under any obli- 
gation or compulsion to receive them, 
he could not be heard on his objec- 
tion that amendment ought not to have 
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been allowed. We have a ruling of our 


own High Court to guide us in the 
matter and the same is reported as 
Mewa Singh v. Brahma Nand, 1972 


Punj LJ 157. This ruling even though 
does not directly apply but lays down 
a principle which can be reproduced 
as follows: 


"Where the plaintiffs were allowed to 
amend their plaint under the provisions 
of Order 6, Rule 17, Code of Civil 
Procedure, subject to payment of costs 
to the defendants, the costs were paid 
and accepted by the defendants; held, 
after the acceptance of the costs with- 
out protest a party is estopped from 
challenging the order. The defendants, 
after having accepted the costs paid by 
the plaintiffs to them, are estopped 
from questioning the order allowing 
amendment of the plaint.” 

Prior to the above authority the same 
position was accepted as correct in 
Sohan Lal v. Dhari Mal, AIR 1928 Lah 
813 (2). It lays down that a party who 
had adopted an order of the Court and 
acted under it cannot after he has en- 
joyed a benefit under the order con- 
tend that it is valid for one purpose and 
invalid for another, The facts and the 


holding can be made clear with the 
following quotation from the head 
note : 

“Defendants resisted the suit for 


rendition of accounts filed by the plain- 
tiffs, pleading inter alia that no suit 
for accounts was maintainabie on the 
facts alleged. The trial Court upheld 
that plea and dismissed the suit. On 
appeal the Court agreed with trial 
Court that a suit for accounts was not 
maintainable on the facts alleged, but 


allowed the plaintiffs to amend the 
plaint on payment of Rs. 150/- as 
costs to the defendants and remanded 


the case for retrial. The defendants 
took the costs but filed a second ap- 
peal from the order of remand. 

Held: that the appeal was not com- 
petent as the defendants acquiesced in 
the order passed by the trial Court by 
accepting the costs awarded to them.” 
It was observed in this authority that 
there was no protest of any kind on 
the part of the appellants in accepting 
the costs meaning thereby if there had 
been a protest the finding could be 
otherwise. 

4. In Mani Lal v. Harendra Lal Roy, 
(1910) 8 Ind Cas 79, Calcutta High 
Court has taken the same view as our - 
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own High Court. It says that where 
the party accepts the order under pro- 
test, he is not debarred from appeal- 
ing against it, 


5. In B T v. Ramakrish- 
nayya, AIR 1930 Mad 268, a view con- 
trary to our own High Court was 
taken. It was remarked that ifa 
party liable under the order personally 
hands over the amount to his opponent, 
who, while insisting on keeping it, as- 
- gerts that he receives it under protest, 
in such a case, his so called protest 
cannot in the least avail him. For the 
sake of consistency I do not agree with 
this view. It is also difficult to follow 
the law laid down in Shriram Sardar- 
mal Didwani’s case (supra). Whenever 
costs are accepted under protest, it 
always shows that the person concern- 
ed has not acquiesced in the order. His 
non-acquiescence is only for showing 
that the order could be challenged at a 
subsequent stage as otherwise there 
can be hardly any purpose for raising 
a protest before receiving the payment. 
it cannot be ascertained from the inter- 
locutory order of the Court dated 
April 26, 1979 as to what were the 
exact words spoken by the counsel ac- 
cepting the costs. He may have utter- 
ed something more than what is shown 
by the words “under protest”. It can- 
not be considered to be the require- 
ment of law that the lawyer concern- 
ed should also get his statement re- 
corded to the effect that he was reserv- 
ing his right to challenge the order of 
amendment of the’ plaint in appeal or 
revision. Thus, my conclusion is that 
inthe circumstances of the present case, 
the petitioner is not debarred from 
challenging the ‘order of amendment 
in spite of the fact that his counsel in 
the lower Court accepted the costs. 


6. By the amendment got -introduced 
by the trial Court the whole’ com- 


plexion of the litigation’ has changed. - 


Previously it was being said that what 
had been done for obtaining the de- 
cree in the year 1971 was based on 
fraud and collusion of the parties, to 
that suit. It implies that the plaintiffs 
had no knowledge of what was being 
done in that litigation. 
amendment this fact has been intro- 
duced that it was in pursuance of an 


‘jagreement between all the parties to. 


the present suit that a declaratory de- 
jeree had been obtained. and it.is be- 
{eause the. defendants : refused -to fulfil 


-0 Court v. Kasturi Lal (FB) 
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the: promise for transferring back the 
land to the plaintiffs that need for the 


second. litigation arose. There is one 
more aspect of the matter. The new 


plea is such that the previous agree- 
ment was aimed at avoiding the provi- 
sions of law relating to surplus land. 
Such a kind of agreement cannot be 
recognised to be legal by a Court as it 
would be opposed to public policy. The 
Court’ should not grant permission for 
alleging something which is against law. 
The learned trial Subordinate Judge 
made this remark that Court should b 
liberal: in allowing amendments. That 
does not mean that no principles should 
be followed for permitting a pa 
to amend the plaint. 


%. For the reasons given above the 
trial Court was inerror in allowing: the 
amendment prayed for by the plaintiffs. 
The order allowing amendment is set 
aside and the case shall now proceed 
on the original plaint and the writt 
statement filed thereto. The revision is, 
thus, accepted in these terms. The 
costs in this revision shall be the 
costs in the suit itself. i 

i Revision allowed. 
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S. S. SANDHAWALIA C. J, S. C. 
MITAL, BHOPINDER SINGH DHILLON, | 
A.'S. BAINS AND HARBANS LAL, JJ.. 


Court on its own motion, Petitioner 
v. Kasturi Lal and others, Respondents... 

Criminal Original No. 19/CRL. of: 
1978, D/-. 25-5-1979.* ga 

Contempt of Courts Act (1971), Sec-' 
tions 18, 23 — Hearing of contempt 
cases by Benches — Hearing is differ- 
ent from initiating proceedings — ` 
Single Judge of High Court not barred.. 
from mere initiating proceedings for. 
criminal contempt and ` issuing notice. 
to contemner — (Constitution of India, 
Art. 215 -—- Contempt of Court (Punjab. 
and Haryana) Rules (1974), R. 6 (1). 
Criminal Order No. 79 of 1972, D/-- 
ee (Punj and Har) (FB), Overrul- 

A single Judge of the High Court is: 
in no way barred from ‘initiating pro- 
ceedings for criminal contempt and ` 


*(Decided by Larger Bench on. order... 
of reference. made by Sandhawalia .. 
C. J., Bains and Harbans Lal, JJ.. 
p/- 21- 5-1979). D 


" LW/LW/G289/79/GDR 
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Sec.’ 18 of the Contempt of Courts Act. 
presents no impediment tothe. exercise 
of. this limited power. (Para 26) 

S. 18 has no bearing or relevance to 
either the taking of cognizance under 
S. 15 or to the initiation of proceedings 
and issuance of notice under Sec, 17. 
‘The words “heard and determined” as 
used in Sec. 18 are not to be read as 
individual isolated words, but conjointly 


as a phrase. The legal phrase “heard 
and determined” is not to be applied 
to any and every step taken in the 


contempt jurisdiction, but has obvious 
relevance only to the final trial and 
adjudication of criminal contempt. It 
would be manifest that this phrase 
would have little relevance to the pre- 
liminaries of procedure laid out in Secs. 
15 and 17. It is only when the con- 
temner has appeared and a final ad- 
judication of the matter is to be made 
then the provisions of Sec.: 18 and the 
phrase “heard and determined” is at- 
tracted. It is at this stage only that 
the Legislature in its wisdom has pro- 
vided that the same should be heard 
and determined by a Bench of two or 
more. Judges, The proceedings under 
Section 15 involves no determination 
as such nor do the proceedings under 
Section 17 decide anything till the 
contemner appears and makes his de- 
fence. Mere cognizance .of criminal 
contempt under Section 15 and the. 
initiation and notice to the contemner 
under Section 17 are thus obviously 
different - from and in essence distinct 
from the final ‘hearing and determina- 
tion, which has been provided for 
under Section 18. . 
: (Paras 16, 18, 20, 21) 

In’ approaching 
tary canon’ ‘of construction that no 
provision of a statute should be con- 
.strued in ‘isolation, but must be so 
done harmoniously and in the parti- 
cular context in which it is set, must 
be prominently kept in mind. The 
sequence in which Sections 14, 15, 17 
and 18 are laid out in the 1971 Act. is 
very significant and is a patent indicia 
of the intent of the Legislature in 
this regard.. _ (Paras 13, 14) 

Reading the provisions together, it .is 
apparent that both in consequence and 
in effect, the provisions of Section, 18 
come into play only after the preli- 
minaries of taking cognizance under 
Section 15, and if necessary, the initia~ 
tion of proceedings and ` service of 


notice under Section -17 .etc, rand -the-. 
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consequential- procedural requirements 
spelt out therein have been complied 
with. It. is in this particular context 
mandate is then laid down 
with regard to the final hearing and 
determination by a Bench of not less — 
than two Judges. The preliminary: 
steps envisaged by Ss. 15 and 17, which 
set the stage for the final adjudication 
would not require the necessity of.. a 
Devision Bench or a larger Bench and 
would therefore, be well within the 
jurisdiction of a single Judge of. the 
High Court. (Paras 16, 20) 

Rule 6 (1) of the Contempt of Court 
(Punjab and Haryana) Rules (1974) | is 
not at all attracted to a suo motu ac- 
tion by a single Judge and consequent- 
ly he has the fullest jurisdiction to 
take cognizance and if necessary, ini- 
tiate proceedings for criminal contempt 
on his own motion, even on the exist- 
ing provisions of Rule 6 (1). The word 
“Motion” used in Rule 6 does not and 
cannot by the very nature of things, 
include within its ambit suo motu ac- 
tion by a single Judge. It can only 
govern the motions apart from those 
made on the. Courts own motion.. Cr. 
O. No. 79 of 1972, D/- 5-8-1974 (Punj 
and Har) (FB), Overruled, AIR 1974 
SC 2255 and AIR 1978 SC 1014, Fol 
lowed, AIR 1959 Bom 182 and AIR 
1975 Kant 224, Rel. on.. (Para 33) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1014:1978 Cri LJ 772 23 


AIR 1975 Kant 224 29 
AIR 1974 SC 2255 22, 24 
(1972) Criminal Original No. 79 of 


.1972, D/- 5-8-1974 (Punj & Har) (FB), 


Chander Kant v. Tek Chand _ 5, 27, 

28 

AIR 1968 All 67 31 
AIR 


1959 Bom 182:1959 Cri LJ 567 
; 10 
1954 SC 186:1954 Cri LJ 460 6 


AIR 1953 SC 357 31 
AIR 1936 Bom 314 ` 24 
AIR 1929 Pat 72:30 Cri LJ 741 19 

Harbhagwan Singh, Sr. Advocate 


with S. K. Ahluwalia, for Petitioner; 
I. S. Tiwana, Addl. Advocate General 
for the State of Punjab; S. C. Mohunta, 
Advocate General Haryana with Naubat 
Singh. Sr. Dy. Advocate General, for 
Respondents; G. S. ‘Tir, and — Giani 
Bachittar Singh, for Contemners. 

S. S. SANDHAWALIA, C. J.:=—> 
Whether a single Judge of the High | 
Court is barred from` initiating pro- `. 
ceedings for’ criminal contempt. in view 


of-the provisions of Section: 18` of thë — - 
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Contempt of Courts Act, is the ques- 
tion, which because of its significance 
and some intricacy has been formulat- 
ed for determination by this large 
Bench on a reference made by a Full 
Bench. 


2. It does appear a little surprising 
that despite the passage of well nigh 
nine years since the enactment of the 
Contempt of Courts Act, 1971 (herein- 
after called the 1971 Act), the ques- 
tion aforesaid appears yet to have re- 
mained virtually res integra — barringa 
judgment of this Court, the correctness 
of which has itself been put in issue. 
The matter, therefore, deserves to be 
considered with some degree of elabo- 
ration — both on principle and in the 
light of the relevant statutory provi- 
Sions. 


3. In a matter so pristinely legal, 
the facts would obviously pale into 
relative insignificance. Nevertheless the 
matrix thereof giving rise to the 
salient question, and the mode and 
manner in which it has come before 


this Bench deserves to be recounted 
albeit briefly. 
4, One Hazi Phuman and others 


preferred a habeas corpus petition in 
this Court in which notice was issued 
to the respondents to produce the de- 
tenu and further a Warrant Officer was 
appointed to go and search for them 
in the premises of the police station 
Maler Kotla where they were alleged 
to have been unlawfully detained, In 
the course of the proceedings the 
Warrant Officer appointed by the 
Court was obstructed in the perfor- 
mance of his duties lawfully enjoined 
upon him and when the matter came 
up before my learned brother Bains, J. 
Sitting singly, he directed the issue of 
a notice of criminal contempt against 
the present respondents — ASI Kasturi 
Lal, H. C. Daya Singh, H. C. Hartalab 
Singh, S. H. O. Gurnam Singh and 
A. S. L Bachan Singh. On appearing 
before the Court, a preliminary objec- 
tion at once was raised on their be- 
half that this notice of contempt could 
not be issued by the learned single 
Judge as the allegations therein were 
in the nature of criminal contempt and 
it was contended that because of the 
provisions of Section 18 of the Act, 
even the initiation of proceedings 
could only be done by a Division 
Bench and not by a single Bench. 
Pointedly noticing that in the case on 
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hand, the notice for contempt had been 
issued by the Court suo motu, Bains, J. 
referred the matter for determination 
by a larger Bench vide his reference 
order dated October 5, 1978. The Divi- 
sion Bench before which the case came 
to be placed and to which I was party, 
however, felt that the meaningful issue 
raised in the case deserves an autho~ 
ritative decision and accordingly the 
case was directed to be placed before 
a Full Bench by the reference order 
dated March 6, 1979. Thereby notices 
were also directed to be issued to the 


Attorney General of India and also 
the Advacates-General of the two 
States. 

5. At the hearing before the Full 
Bench, there was an unusual unani- 


mity on the crucial point in so far as 
both the learned Advocates-General of 
Haryana and the learned Additional 
Advocate-General, Punjab, took up the 
stand that the single Judge of the 
High Court had full jurisdiction to at- 
least issue a notice of criminal con- 
tempt to the contemners suo motu and 
the provisions of the Act would not 
in any way impede the exercise of this 
power. Even the learned counsel for 
the respondents, Dr. Tir, as already 
noticed was rather 
posing this stand, However, a sizable 
hurdle in accepting the said view camé@ 
to be noticed in the form of an un- 
reported Full Bench judgment of this 
Court in Criminal Original No. 79 of 
1972 Chander Kant v. Tek Chand, 
wherein, it had been held in unequi- 
vocal terms that a single Judge of 
the High Court had no jurisdiction to 
go into the matter at any stage of the 
proceedings in view of the mandatory 
1971 
Act. It was this factor which inevi- 
tably necessitated the constitution of 
the present Bench in order to test the 
correctness of the earlier view. 


6. Now, in approaching the signi- 
ficant question before us, one must af 
the very threshold bear in mind the 
true nature and scope of the contempt 
jurisdiction. In the ultimate analysis, 
the power to punish for contempt is 
in the larger public interest of prevent~ 
ing any undue interference with the 
administration of justice and to up- 
hold the dignity and the majesty of 
the law and not so much for the pro- 
tection of individual Judges as such. 
What, however deserves highlighting is 
the fact that so far as 
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‘Courts are concerned, the power to 
punish for contempt is inherent in 
them by the very nature of the Court 
itself. This has been epitomised in the 
adage that every Court of Record has 
inherent power to punish for its con- 
tempt. This has been consistently re- 
cognised to be so from times imme- 
morial by the Common Law of Eng- 
land, The position in India is indeed 
no different. It is unnecessary to 
advert to precedent because practically 
every High Court in India has exer- 
cised this jurisdiction and whenever its 
authority has been challenged, each one 
has held that it has a power inherent 
in the Court of Record from the very 
nature of the Court itself. It may well 
be said that it is judicially accepted 
throughout India that this jurisdiction 
is a special one inherent in the very 
nature of a Court of Record. If autho- 
rity was needed for so plain a proposi- 
tion, then reference may instructively 
be made to the celebrated case on the 
contempt jurisdiction in Sukhdev Singh 
v. Chief Justice S. Teja Singh and 
Judges of Pepsu High Court, AIR 1954 
SC 186. 


7. Apart from judicial precedent, 
it is also `- necessary to mention that 
statutory recognition of this legal posi- 
tion is first evident from Section 220 
of the Government of India Act, 1935, 
which in terms declared that every 
High Court shall be a Court of Record. 
If any doubt remains — and in fact 
there is none — it stands dispelled by 
Article 215 of the, Constitution of India 
which renders constitutional recogni- 
tion to this position in the following 
words :—— 


“215 — High Courts to be Courts of 
Record — Every High Court shall be 
a Court of Record and shall have all 
the powers of such a Court including 
the power to punish for contempt of 
itself.” 


Therefore, it deserves to be highlighted 
that the fountainhead of the contempt 
jurisdiction springs not from any enact- 
ment as such nor from the provisions 
of the Contempt of Courts Act, 1971, 
but is a necessary incident of all the 
Courts of Record and this has been 
consistently so held by .judicial prece- 
dent and recognized by statutory- and 
constitutional provisions. Any doubt on 
this aspect is further resolved by re- 
ference to Section 22 of the 1971 Act 
which provides that the provisions 
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thereof are in addition to and not in 
derogation of the provisions of any 
other law relating to contempt of 
Courts. This again in a way postu- 
lates the recognition of the inherent 
power to punish for contempt by the 
Courts of Record. 


8. To sum up, on this aspect, therefore, 
it is settled law that the contempt jur- 
isdiction is not a creature of any sta- 
tute, but is an inherent incident of 
every Court of Record, This was judi- 
cially held to be so without dissent 
and this legal position now stands both 
recognized and enshrined in the Con- 
stitution of India by virtue of Art. 215. 


9. Once that is so, what would re- 
main to be determined is whether a 
power to initiate criminal contempt 
which is part of the larger contempt 
jurisdiction, can be exercised by a 
Single Judge of the High Court. 
Secondly, if this question can be ans- 
wered in the affirmative, whether the 
provisions of the 1971 Act in general and 
Section 18 thereof, in particular, in 
any way impede or make any inroad 
into the exercise of such power. 


10. As regards the first limb of the 
question, the matter appears to me so 
squarely covered by precedent that it 
would obviously be wasteful to exa- 
mine it elaborately on principle, In 


The State of Bombay v. “Mr. P.” AIR- 


1959 Bom i182, which is a judgment 
rendered under the preceding statute 
of the Contempt of Courts Act of 1952, 
this question was pointedly raised on 
behalf of the contemner, It was argued 
on his behalf that the contempt being of 
the High Court, as such a single Judge 
or a Division Bench for that matter 
could not hear the same and that all 
the Judges of the Courts sitting to- 
gether as a body alone can exercise 
that jurisdiction. Repelling this con- 
tention, Desai, J. speaking for the 
Bench first held as follows:— 


“The High Court immediately be- 
fore the commencement of the Consti- 
tution exercised its inherent jurisdic- 
tion and power as a Court of Record 
to punish persons for contempt and 
that power has been exercised since 
the inception of this Court by Judges 
sitting singly or by Judges constituting 
a Division Bench. So far as we are 
aware there has not been a single case 
of all the Judges of the Court having 
sat together for the purpose of the 
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stitution itself by -Article 215. provides 
every High Court shall be a Court of 
Record and shall have all the power 
of-such a Court including the power 
to punish for contempt of itself. The 
powers which a Court of Record has 
in relation to contempt 
exercisable by one or more Judges of 
the Court and not. merely or only by 
all the Judges of the Court sitting to- 
gether. If the argument of the learn- 
‘ed advocate for the respondent ‘is right, 
‘if one Judge of the Court is not avai- 
lable either on account of illness oF 
any other reason, the Court would be 
powerless to act.” 


Thereafter, the learned Judges advert- 
ed also to the provisions of the Letters 
Patent and the Rules of the Court to 
conclude in identical terms as fol- 
lows:— 

‘In view of these provisions, a Judge 
of the High Court sitting singly is em- 
powered and is entitled to exercise Ori- 
ginal jurisdiction and so also a Divi- 
‘sion Bench of the Court. So far as the 
present Bench is concerned, it has been 
constituted by the Honourable the Chief 
Justice in exercise of the powers vested 
in him under the provisions herein- 
before mentioned. In view of the pro- 
visions referred to above, even if there 
was any necessity to rely upon the 
provisions of the Letters Patent and the 
rules for the purpose of the exercise 
of jurisdiction in matters of contempt 
by a Single Judge or by a Division 
Bench of this Court, we find that there 
is ample authority ‘for the same.” ` 
In arriving at the aforesaid conelusion, 
the learned Judges of the Division 
Bench also placed reliance on the Full 
Bench Judgment in re: Murli Manohar 
Prasad, AIR 1929 Pat 72, wherein also 
a similar argument that all the Judges 
as a body were required to sit together 
in the exercise of contempt jurisdic- 
tion, was authoritatively negatived. 


11. Before us, not a single authority 
contrary to the aforesaid view was 
cited nor the least argument challeng- 
ing the correctness of the view express- 
ed therein was raised. Agreeing with 
the same, I would hold that prior to 
the 1971 Act, a single Judge of the 
High Court had the fullest jurisdiction 
to initiate proceedings for contempt 
‘against a contemner and issue notice 
therefor, not only that, he was further 
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adjudicate ‘thereof and - 
punish the contemner, if necessary. 

12. Once it is held as above, ‘what _ 
remains for 
for the limited purpose of merely 
initiating proceedings for criminal con- 
tempt the provisions of Section 18 of 
the Act have in any way altered the 
previous legal position. Inevitably, 
the argument here must necessarily 
turn upon the relevant provisions of 
the Act and for facility of reference, 
these may first be read, 

“15. Cognizance of criminal contemp? 
in other cases.— 

(1) In the case of a criminal con- 
tempt, other than a contempt referred 
to in Section 14, the Supreme Court or 
the High Court may take action on its 
own motion or on a motion made by— 

(a) the Advocate-General, or 

(b) amy other person, with the ` con- 
in writing of the Advocate-Gene~ 
ral. ; 


(2) In the case of any criminal con- 
tempt of a subordinate Court, the High 
Court may take action on a reference 
made to it by the subordinate Court or 
on a motion made by the Advocate- 
General or, in relation to a Union 
territory; by such Law’ Officer as the 
Central Government, may, by notifica- 
tion in the Official Gazette, specify m 
this behalf. . 

(3) Every motion or reference made 
under this section shall specify the 
contempt of which the person charged 
is alleged to be guilty, ~~ > 

Explanation — In: this section, the 
expression ‘Advocate-General’ means,— 

(a) in relation’ to' the Supreme Court, 
the. Attorney General or the Solicitor- 
General; ; 

(b) in relation ‘to the High Court, the 
Advocate-General of the State or any 
of the States for which the High 
Court has been established; 

(c) in relation to the Court of Judi- 
cial Commissioner, such Law Officer as 
the Central Government may, by noti- 


fication. in the Official Gazette, specify 
in this behalf. . 
16. xX xx xx XX xx 


17. Procedure after cognizance. — 
(1) Notice of every proceeding under 
Section 15 shall be served personally 
on the person charged, unless the 
Court for reasons to be recorded 
directs otherwise. 
-(2) The notice 
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„: (a) in .the case of proceedings com- 
menced on a motion; by a copy of the 
:motion as alse copies of the affidavits, 
‘if any, on which such ‘motion is found- 
ed; and ~ 

' (b) in the case of proceedings com- 
menced on a reference by a subordi- 
Mate Court, by a copy of the reference. 


(3) The Court may, if it is satisfied 
that a person charged under Section 
15 is likely to abscond or keep out of 
.the way to avoid service of the notice, 
order the attachment of his property 
of such value or amount as it may 
deem reasonable. i 

. (4) Every attachment under sub-sec- 
tion (3) shall be effected in the man- 
.ner provided in the Code of Civil Pro- 
cedure 1908 (5 of 1908), for the attach- 
ment of property in execution of a 
decree for payment of money, and if, 
after such attachment the person charg- 
ed appears and shows to the satisfac- 
tion of the Court that he did not 
abscond or keep out of. the way to 
avoid service of the notice, the Court 
Shall order the release of his property 
from attachment upon such terms | as 
to costs or otherwise as it may think 
fit. l 
. 6) Any person charged with con- 
tempt under S. 15 may file an affidavit 
in support of..his defence, and the 
Court may determine the matter of 
jhe charge either on the affidavits, filed 
or after taking such further evidence 
as may be necessary and pass such 
order as the justice of the case re- 
quires. 

18. Hearing of cases of criminal con- 
tempt to be by Benches,— 

(1) Every: case of criminal contempt 
under Section 15 shall be heard and 


determined by a Bench of not less 
than two Judges. 
o (2) Sub-section (1) shall not apply 
to the Court of a Judicial Commis- 
sioner,” 

13. It appears to me that in ap- 


proaching this question the salutary, 
canon of construction that no provi- 
sion of a statute should be construed 
in isolation, but must be so done 
harmoniously and in the particular, 
context in which it is set, must be 
prominently kept in mind, It appears 
to me as unnecessary to. burden this 
‘judgment with the whole scheme of 
the 1971 Act. However, at the out set 
what deserves highlighting in this 
context is the fact that the Act has 
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not placed any blanket bar on 


-exercise of the contempt jurisdiction by 


a single . Judge altogether. It is not 
as if, hereafter the: contempt jurisdic- 
tion of the High Court is to be exer- 
cised at-all stages and in each and 
every case by a Bench of two or more 
Judges. It is admitted on all hands 
that as under the earlier statutes of 
1926 and 1952, so under the present 
Act, a single Judge has not only the 
power to initiate proceedings for civil. 
contempt, but also to adjudicate there- 
on and punish for the same. Again a 
reference to Section 14 makes it plain 
that even as far as criminal contempt 
in facie curiam is concerned, . the 
learned Single Judge is fully entitled 
not only to initiate the proceedings, but 
under sub-section (1) (d) thereof, he 
can adjudicate and make such order for 
the punishment oor discharge of such 
a person as may be just. To sum up, 
it is evident that even under the 1971 
Act also a single Judge is entitled to 
both initiate and adjudicate and punish 
for civil .contempts of all kinds and 
also for criminal ‘contempts committed 
in facie curiam. It, therefore, must be 
held that the present Act does not 
wholly bar the exercise of the con- 
tempt jurisdiction’ in general and of 
criminal contempt in particular by a 
single Judge of the High Court. 


14.. The learned Additional Advocate- 
General, Punjab, Mr. I. S. Tiwana 
contended and in my view rightly that 
the sequence in which Ss. 14, 15, 17 
and 18 are laid out in the 1971 Act is 
very significant and is a patent indicia 
of the intent of the Legislature in this 
regard. As already noticed criminal 
contempt in facie curiam is both cogniz- 
able and even ultimately punishable by 
a learned Judge sitting singly under 
S. 14: However, as regards the other 
kinds of criminal contempt, the man- 
ner of taking cognizance thereof has 
been prescribed and specified by S. 15 
expressly. Excluding the cases of cri- 
minal contempt in facie curiam, this 
Section envisages three modes of taking 
cognizance of the criminal contempt of 
the High Court itself. These are, — 
either on its own motion; on a motion 
made by the Advocate-General; and, 
thirdly, on a motion by any other per- 
son with the consent, in writing of the 
Advocate-General. So far as the crimi- 
nal contempt of the Subordinate Courts 


is concerned, this very Section again 
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provides two further modes of taking 
cognizance thereof namely; by a refer- 
ence made by the Subordinate Court or 
again on a motion to the same effect 
made by the Advecate-General. It 
seems to be plain that the prescription 
of these modes is to prevent the Courts 
from being plagued with too numerous 
petitions for contempt preferred by con- 
tentious litigants seeking private venge- 
ance. What, however, calls for particular 
notice is the fact that mere cognizance 
under S. 15 and the prescription of 
modes therefor does not and may not 


necessarily lead to the initiation of 
criminal contempt against the con- 
temner at all. In fact, the learned 


single Judge even at the very first step 
under S. 15 may, at that very stage, 
stay his hands and decline to issue 
notice. The proceedings would thus 
come to a close. .There would. not 
hence be even an initiation of any cri- 
minal contempt strictu sensu qua the 
contemner at all. Therefore, it appears 
to be plain that hardly any question of 
any hearing and determining arises at 
the very threshold under 5. 15. 


15. Now the procedure, after taking 
cognizance under S. 15, when a prima 
facie case has been made out, warrant- 
ing the issue of notice, is spelt out by 
S. 17 of the Act and as its heading indi- 
cates, this provides the procedure after 
cognizance has been taken and proceed- 
ings initiated. Sub-section (1) lays down 
that notice of proceedings under S. 15 
shall be served personally on the per- 
son charged and in detail lays down as 
to what shall be contained therein and 
the statutory annexures thereto. Sub- 
sec. (5) then provides that any person 
charged with contempt under S. 15 may 
file an affidavit in support of his 
defence, whilst the proceedings under 
sub-secs. (3) and (4) spell out the coer- 
cive process to compel attendance by 
way of attachment of property etc. 
Now the significant thing therein 1S 
that neither in S. 15 nor in S. 17 is 
there the least hint of any baror limi- 
tation to the effect that a single Judge 
would not be entitled to exercise juris- 
diction under either one of those Sec- 
tions. 


16. Thereafter comes the material 
and crucial S. 18 laying down that 
every case of criminal contempt under 
S. 15 shall be “heard and determined” 
by a Bench of not less than two 
Judges and obviously in view of the 
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procedural difficulties, it is specified 


that this rule would not apply to the 
Court of a Judicial Commissioner. Now 
reading the provisions together, it is 
apparent that both in consequence and 
in effect, the provisions of S. 18 come 
into play only after the ‘preliminaries 
of taking cognizance under S. 15, and 
if necessary, the initiation of proceed- 
ings and service of notice under S, 17 
etc. and the consequential procedural 
requirements spelt out therein have 
been complied with. It is in this parti- 
cular context that the mandate is then 
laid down with regard to the final 
hearing and determination by a Bench 
of not less than two Judges. It is 
against the background of the aforesaid 
Sections and the peculiar context in 
which they are laid, that Mr. Tiwana 
had raised the meaningful argument 
that a mere cognizance of criminal con- 
tempt under S. 15 and the initiation 
and notice to the contemner under 
S. 17 are obviously different from and 
in essence distinct from the final hear- 
ing and determination, which has been 
provided for under S. 18. On the larger 
spectrum of the statutory provisions, it 
was rightly and forcefully contended 
that whilst cognizance as per the modes 
prescribed by S. 15, can at least be 
allowed to be taken up by a learned 
single Judge, so also the procedural for- 
malities of the issuance and service ‘of 
notice etc. laid out in S, 17. It is only 
when the stage is set for the final trial 
and the desks are cleared of all proce- 
dural formalities that the hearing and 
determination visualised by S. 18 would 
swing into play and not earlier, I find 
patent force in this argument, which, 
in my view, deserves acceptance. 


17. Before proceeding further, 
perhaps apt to notice a distinction 
pointed out by the counsel between 
cognizance as spelt out in S. 15 of the 
Act and the initiation of proceedings by 
the issuance of a notice to the con- 
temner. Herein J] deem it inapt to 
advert to the morass of case law which 
has developed on the use of the word 
‘cognizance’ in the numerous Sections 
of the Code of Criminal Procedure. 
Suffice it to mention that herein the 
term cognizance is being construed 
strictly for the purposes of ‘this Act 
and as used in the headings of Ss. 15 
and 17 thereof. Now S. 15, as yet only 
talks of taking cognizance of criminal 
contempt in the manner prescribed 
therein. As already noticed, the pro- 
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ceedings may prove to be still-born and 
the Court may not even deem it neces- 
sary to proceed further and direct the 
issuance of any notice. However, the 
initiation of criminal contempt and the 
issuance of notice under S. 17 is ob- 
viously a stage subsequent to taking 
cognizance under S. 15 which arises 
only when the Court is satisfied that a 
prima facie case for the issuance of 
notice is made out and further deems 
it expedient to do so. Consequently, 
the cognizance under § 15 and the 
issuance of notice under S. 17 which 
may be deemed as the necessary initia- 
tion of criminal contempt, are things 
distinct and separate. Reference, in this 
connection may be made to S. 20 of the 
Act, which advisedly uses the word 
‘initiate’ and also provides the limi- 
tation of one year from the date on 
which the contempt is alleged to have 
been committed, What, however, de- 
serves highlighting is that both of them 
are nevertheless divided by a sharp 
line from the ultimate hearing and 
determination which is visualised by 
S. 18 of the 1971 Act. 


18. Again the matter may perhaps 
be viewed from another .equally plau- 
sible and colourful angle. Reference in 
detail would follow hereinafter to two 
recent Supreme Court decisions reite- 
rating the settled position that criminal 
contempt strictly is a matter between 
the Court and the contemner. The com- 
plainant or those similarly situated 
merely help bring to the notice of the 
Court the incident of contempt and are 


not in strictness parties to the proceed-. 


ings, who may as of right claim com- 
mittal or punishment against the con- 
temner, To borrow the language of the 
performing arts, the main actors in the 
drama of the contempt jurisdiction in- 
evitably are the Court and the contem- 
ner only. Therefore, it was submitted 
that the hearing and determination 
visualised by S. 18 arises only when 
the contemner appears on the scene and 
then the curtain rises for the final ad- 
judication by the Court. In fact, the 
provisions of S. 18 would swing into 
play only with the appearance of the 
contemner after service of notice and 
the earlier proceedings under Ss. 15 and 
17 are merely procedural or to revert 


again to picturesque language — are 
mere prologues to the drama. There- 
fore, it is plausibly submitted that 


S. 18 has no bearing or relevance to 
either the taking of cognizance under 
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S. 15 or to the initiation of proceed- 
ings and issuance of notice under S. 17. 

19. In the same vein, it was plau- 
sibly submitted by Mr. Harbhagwan 
Singh on behalf of the complainant 
that S. 15 whilst it must be read har- 
moniously with the other provisions, 
is not necessarily controlled or govern- 
ed or subservient to the provisions of 
S. 18. Each of them must be con- 
strued individually andit was highlight- 
ed that this Section deals with the 
initial stage of taking cognizance in 
the modes prescribed and within it there 
is no limitation express or implied with 
regard to the exercise of this power by 
a single Judge. Consequently, -it was 
argued forcefully that there is no war- 
rant to import the provisions of S. 18 
into S. 15 even at the very first stage 
of taking a mere cognizance of a mo- 
tion for contempt. Counsel submitted 
that barring suo motu action the cogniz- 
ance under 8. 15 may not necessarily 
lead to the initiation of the proceedings 
at all and the Court may reject the 
motion forthwith. On these premises 
also, it was rightly contended that at 
this initial stage under S. 15 where the 
Court has obvious discretion even to 
refuse to initiate proceedings, the pro- 
visions of S. 18 cannot even remotely 
be attracted. Counsel was right in con- 
tending that they can come into play 
only when the matter is ripe for trial 
after the procedural preliminaries of 
Ss. 15 and 17 have been traversed. 


20. Equally I find plausibility in the 
submission made before us that the 
words “heard and determined” as used 
in S. 18 are not to be read as indi- 
vidual isolated words, but conjointly as 
a phrase. It deserves recalling that the 
word ‘hear’ has, over the passage of 
years come to have a legal connotation 
as a term of art when used in statutes 
or judicial proceedings. Reference in 
this connection may first be made to 
Stroud’s Judicial Dictionary, wherein, 
it is stated as: 


HEAR: HEARING. (1) To “hear” a 
cause or matter means to hear and 
determine it. And “unless there be 
something which by natural intend- 
ment, or otherwise, would cut down 
the meaning, I apprehend there can he 
no doubt that the legislature, when 
they direct a particular cause to be 
heard in a particular Court, mean that 
it is to be heard and finally disposed 
of there, And further, when they say 


— 
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'that it is to be. heard — 
heard: and finally disposed of) — in a 
particular Court, they mean unless 
there is something in the context 
which either by natural interpretation 
or by necessary implication would cut 
it down, that in all matters which are 
not provided for that Court is to fol- 
low its ordinary procedure” (per Lord 
Blackburn. Re. Green, 51 LJ QB 44); 
or, as Selborne C., put it in the same 
case, “hearing” includes not only its 
necessary antecedents, but also its neces~ 
sary or proper consequences (Ibid 40; 
nom. Green’v. Penzance, 6 App. Cas 


657). See further R. V. Canterbury 
(Archbishop), 28 LJ QB 154, 
(2) & (3) x x x 


(4) When power is given “to hear 
and determine” an offence, the condi- 
tion is implied that the accused be first 
cited by summons, and have an oppor 
tunity of defence (Dwar. 671, 672). 


(5) When two or more are to “hear 

and determine”, they must sit together, 
not separately (Burn’s Justice, Introd. 
xxiv, cited Dwar. 670). 
It is evident from the above that apart 
from the legal connotation of the word 
“hear” the phrase “to hear and deter- 
mine” has also come to occupy a tech- 
nical meaning. When viewed in the 
aforesaid hue, the legal phrase “heard 
and determine” is not to be applied to 
any and every step taken in the con- 
tempt jurisdiction, but has obvious 
relevance only to the final trial and 
adjudication of criminal contempt. It 
ould be manifest that this 
ould have little relevance to the pre~ 
liminaries of procedure laid out in Sec- 
tions 15 and 17. It is only when the 
contemner has appeared and a final 
adjudication of the matter is to be 
made then the provisions of S. 18 and 
the phrase “heard and determined” is 
attracted. It is at this stage only that 
the Legislature in its wisdom has pro- 
vided that the same should be heard 
and determined by a Bench of two or 
The preliminary. steps 
envisaged by Ss. 15 and 17, which set 
the final adjudication 
would not, in my view,,. require the 
necessity of a Division. Bench or a 
larger Bench and would therefore, be 
well within the jurisdiction of a single 
Judge of the High Court. 

















21. Once the phrase theard ae 
determined” is given vi - aforesaid 


‘meaning, it..appears: to . be 
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the proceedings- envisaged under S. 15: 
and the preliminary procedure ‘laid out’ i 


in S. 17, in fact, decide ‘nothing. This‘: 
the © 


: (meaning,. 


: plain . that: 


aspect again necessitates recalling 
basic concept that the contempt juris- 
diction is essentially between the Court 
and the contemner and not a lis be~ 


tween the contending parties. When the- 


single Judge under S. 15, after taking 
cognizance of the matter, in any of thë 
modes prescribed thereby chooses 
to issue notice, it cannot be remotely 
said that he has determined any lis 
between the parties. In fact, thereby 


he merely declines to exercise the con“ ` 


tempt jurisdiction inherently vested in 
the High Court. Even where a single 
Judge under S. 15 may be satisfied 
that a prima facie case of contempt is 
made and issues notice, such an order 
again is not a determination of any 
matter but is as yet only an initiation 


of the proceedings. The charge is to be’ 
ser- 
Even issuance, 
and the service thereof’ 
onthe contemner upto that stage under’ 


heard and determined later after 
vice to the contemner. 
of the. notice 


S. 17 involves no final legal determina- 
tion of any matter. It may, therefore, 
be meaningfully concluded that thè 
proceedings under Sec. 15 involve 
determination as such nor do the pro- 


ceedings under S. 17 decide- ‘anything 
till the contemner appears and makes’ 
his defence. 


22. It was noticed at the very out 
set that the issue before the Bench was 
res integra barring an unreported 


Full Bench judgment of this Court to’ 
- follows.’ 


which detailed reference 
Nevertheless, by way of. analogy some 
tacit support for the view, I am inclined 
to take, appears first from the two 
recent decisions of their Lordships of 
the Supreme Court. In 
Mishra v. Gatikrushna Misra, C. J. of 
the Orissa High . Court, AIR 1974 SC 
2255, a Full Bench of ‘the Orissa “High 
Court declined to initiate any proceed- 
ings at the instance of one Baradakanta 
Mishra apparently under S. 15 of the 
Act. Against the said refusal the issue 
was sought to be carried to the 
Supreme Court on a purported’ right of 
an appeal under S. 19 of the Act. A 
preliminary objection was raised that’ 
since refusal to: initiate 
determined nothing, no appeal ‘was com- 
petent under S..19: Upholding the preli- 
minary objection, Bhagwati, J.. speaking: 


A. 1:8: 


not ` 


no: 


Baradakanta, 


proceedings : 


vat 


for. the Coue observed - as. follows: e 
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“Where the Court initiate a proceed- 
ing for contempt suo motu, it assumes 
jurisdiction to punish for contempt and 
takes the first step in exercise of it. 
But what happens when a motion is 
made by the Advocate-General or any 
other person with the consent in writ- 
ing of the Advocate-General or a refer- 
ence is made by a Subordinate Court? 
Does the Court enter upon the jurisdic- 
tion to punish for contempt and act in 
exercise of it when it considers such 
motion or reference for the purpose of 
deciding whether it should initiate a 
proceeding for contempt? We do not 
think so. The motion or reference is 
TACT, 
only for the purpose of drawing the 
attention of the Court to the contempt 
alleged to have been committed and it 
is for the Court, on a consideration of 
such motion or reference, to decide in 
exercise of its discretion, whether or 
not to initiate a proceeding for con- 
tempt. The Court may decline to take 
cognizance and to initiate a proceeding 
for contempt either because in its opin- 
ion no contempt prima facie appears 
to have been committed or because, 
even if there is prima facie contempt, 
it is not a fit case in which action 
should be taken against the alleged 
contemner. The exercise of contempt 
jurisdiction being a matter entirely be- 
tween the Court and the alleged con- 
temner, the Court, though moved by 
motion or reference, may in its discre- 
tion, decline to exercise its jurisdiction 
for contempt. It is only when the 
Court decides to take action and initia- 
tes a proceeding for contempt that it 
assumes jurisdiction to punish for con- 
tempt. The exercise of the jurisdiction 
toepunish for contempt commences with 
the initiation of a proceeding for con- 
tempt, whether suo motu or on a mo- 
tion or a reference. That is why the 
terminous a quo for the period of limi- 
tation provided in S. 20 is the date 
when a proceeding for contempt is 
initiated by the Court. Where the 
Court rejects a motion or a reference 
and declines to initiate a proceeding 
for contempt, it refuses to assume or 
exercise jurisdiction to punish for con- 
tempt and such a decision cannot be 
regarded as a decision in the exercise 
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of its jurisdiction to punish for con- 
tempt. Such a decision would not there- 
fore, fall within the opening words of 
S. 19, sub-s. (1) and no appeal would 
lie against it as of right under that 
provision.” 

It appears to be plain from the afore- 
said observations as also the final deci- 
sion of the Court that it is now autho- 
ritatively settled that a mere refusal 
to initiate proceedings under S. 15 
determines nothing and is not the 
decision of the High Court in exercise 
of its jurisdiction to punish for con- 
tempt and therefore, it is not appeal- 
able. This ratio would lend obvious 
support to the view that there is no 
hearing or determination of the nature 
referred to in S. 18 involved in pro- 
ceedings under S. 15. 

23. A recent decision of their Lord- 
ships which arises from this -Court 
reported in Purshotam Dass Goel v. 
Hon’ble Mr. Justice B. S. Dhillon, AIR 
1978 SC 1014, is even a stronger pointer 
towards the aforesaid view, Herein, 
an appeal was sought to be carried to 
the Supreme Court against the order 
of the High Court issuing notice to 
the contemner under S. 17 to show 
cause why he should not be proceeded 
against for committing contempt. 
Again, a preliminary objection was 
taken that no appeal under S. 19 of 
the Act was competent. Upholding the 
preliminary objection, it was observed 
as follows: 

“The proceeding is initiated under 
S. 17 by issuance of a notice. There- 


after, there may be many interlocu- 
tory orders passed in the said proceed- 
ing by the High Court. It could not be 
the intention of the legislature to pro- 
vide for an appeal to this Court as a 
matter of right from each and every 
such order made by the High Court. 
The order or the decision must be such 
that it decides some bone of contention 
raised before the High Court affecting 
the right of the party aggrieved. Mere 
initiation of a proceeding for contempt 
by the issuance of the notice on the 


prima facie view that the case is a fit 


for drawing up the proceeding, does 
not decide any question, 
x x x x 
E In our considered judgment, an 


order merely initiating the proceeding 
without anything further, does not 
decide - anything against - the alleged 


~ 
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contemner and cannot be appealed 
against as a. matter of right under Sec- 
tion 19.” 

It necessarily follows from the above 
that even where the Court directs issue 
of notice and the same is served under 


Sec. 17, their Lorships have opined 
that there is as yet no hearing or 
determination of any matter which 


would attract the right of appeal. 

24. To the same effect and perhaps 
going a step further are the observa- 
tions of the Division Bench in Naren- 
drabhaji Sarabhai Hatheesing v., Chinu- 
bhai Manibhai Seth, AIR 1936 Bom 
314, which have been approvingly refer- 
red to in Baradakanta Mishra v. Gati- 
krushna, Misra, C. J. of the Orissa 
High Court, AIR 1974 SC 2255 (supra). 
Therein an appeal under Cl. 15 of the 
Letters Patent was sought to be prefer- 
red against the order made by a single 
Judge refusing on a notice of motion 
to commit the defendant for breach of 
an undertaking given to the Court. Up- 
holding a preliminary ‘objection, that 
such an order was not a judgment and 
did not in any way affect the merits of 
the question between the parties by 
determining any right or liability, it 
was held by the Division Bench that 
no appeal lay against such an order 
under the Letters Patent. Rangnekar, J. 


whilst agreeing with Beaumont, C. J. 
observed as follows:— 
wanes Proceedings for contempt are 


matters entirely between the Court and 
the person alleged to have been guilty 
of contempt. No party has any statu- 
tory right to say that he is entitled as 
a matter of course to an order for com- 
mittal because his opponent is guilty of 
contempt. All that he can do is to come 
to the Court and complain that the 
authority of the Court has been flouted, 
and if the Court thinks that it was so 
then the Court in its discretion takes 
action to vindicate its authority. It is 
therefore, difficult to see how an ap- 
plication for contempt raises any ques~ 
tion between the parties, so that any 
order made on such an application by 
which the Court inits -discretion refuses 
totake any action against the party al- 
leged tobe inthe wrong can be said to 
raise any question between the parties. 
Sir Jamshed Kanga, however, relies upon 
the case in 25 Cal 236 (8) where three 
Judges of the Calcutta High Court were 
of the opinion that an order like the 
one we have in this appeal was appeal- 
able. No reasons, however, seem to 
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have been given for this opinion and 
with all respect to the learned Judges, 
I am unable to agree that an order 
refusing to commit the party alleged to 
have committed a breach of the order 
of the Court is a judgment within the 
meaning of Clause 15, Letters Patent. In 
these circumstances, I think the preli- 
minary objection must be upheld and 


the appeal must be dismissed with 
costs.” 
The aforesaid observations are thus 


patent authority for the proposition that 
even a refusal to commit for contempt 
involves no determination of any lis 
between the parties, and is not a judg- 
ment, 


29. Some support for the view that 
a single Judge can-initiate proceedings 
appears in the judgment of the single 


dudge in Suneel Keerthi v. The Union + 


of India and other, AIR 1975 Kant 
224. Therein R. 7 which is in the fol- 
lowing terms was challenged on the 
ground of the same being violative of 
Sections 18 and 19 (1) of the Act:— 


“7. Initiation of proceedings. — Any 
petition, information or reference for 
action being taken under the Act, shall, 
in the first instance, be placed before the 
Chief Justice on the Administrative 
side. 


The Chief Justice or such other Judge 

or Judges as-may be designated by him 
for the purpose shall determine the ex- 
pediency or propriety of taking action 
under the Act.” 
An analysis of the judgment would 
show that though the question was not 
squarely and well posed and conse- 
quently the reasoning is relatively ob- 
scure, the ratio thereof is a warrant 
for holding that the initiation of pro- 
ceedings by the Chief Justice alone or 
by a single Judge authorised to do so 
under R. 7, was patently valid and in 
no way contrary to Section 18 or 19 of 
the Act. l 

26. In the light of the foregoing dis- 
cussion, it appears that on principle, the 
provisions of the statute as. also by way 
of anology from authoritative precedents 
it must be held that a single Judge of 
the High Court is in no way barred 
from initiating proceedings for criminal 
contempt and Section 18 of the Con- 
tempt of Courts Act presents no im- 
pediment to the exercise of this limited 
power. The answer to the question be- 
fore the Full Bench is, therefore, ren- 
dered in the negative. 


yar 
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: 21. Now inevitably I must advert to 
the earlier Full Bench Judgment of 
this Court in Chander Kant v. Tek 
Chand, (Cr. O. No. 79/1972 decided on 
August 5, 1974). There is no, gainsaying 
the fact that the question before us 
was squarely raised and noticed by the 
Bench in the following terms:— 

“Does Section 18 (1) of the Contempt 

of Courts Act of 1971 preclude a Bench 
of less than two Judges from issuing 
notice of the reference aforesaid? 
Nor can it be disputed that the Bench 
returned an answer thereto in unequi-~ 
vocal terms to the effect that a single 
Judge of the High Court had no jur- 
isdiction to’ go into the matter at any 
stage of the proceedings in view of the 
mandatory provisions of S. 18 and the 
proceedings for criminal contempt at all 
stages have to be heard by a Bench of 
not less than two Judges. 


28. However, an analysis of the 
judgment on this specific point would 
plainly indicate that counsel for the par- 
ties were rather remiss in not present- 
ing the matter in its correct perspec- 
tive. I have the privilege of having my 
learned brothers S.C. Mital and Dhillon, 
JJ. on this Bench as well’ who were 
members of the said Full Bench (the 
judgment of the Bench having been re- 
corded by Dhillon, J. himself) and they 
endorse the fact that the case was not 
presented before them in all its rami- 
fications which have been noticed in 
the earlier part of this judgment. There- 
fore, there appears to be little discus- 
sion of the matter both on principle as 
also with regard to the‘ other statutory 
provisions of the Act and the whole 
question was disposed of barely in a 
page or two of the judgment. No refer- 
ence appears therein either to the true 
nature ofthe contempt jurisdiction vest- 
ed in.the High Court nor to its origin 
or the legislative history preceding the 
present 1971 Act. Equally, the mean- 
ingful sequence of Sections 14, 15, 17 
and 18 missed notice as also the true 
concept of the’ cognizance and initiation 
of contempt proceedings as distinct from 
its final hearing and determination. Nor 
was the connotation of the words “heard 
and determined’ in Section 18 at all 
adverted to. This apart, it appears 
that no judgment on the point was 
either cited by the learned counsel for 
the parties and in any case there is 
not the least reference thereto by the 
Full Bench. However, the basic error in 
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the judgment on this point is the pre- 
sumption that the very jurisdiction to 
punish for criminal contempt was vest- 
ed in the High Court by Section 18 of 
the Act whose provisions were opined 
to be mandatory. It appears that from 
this erroneous premise, the argument 
went off at a tangent to arrive at the 
conclusion noticed above, As stands 
pointedly noticed in the very opening 
paragraphs of this judgment, the power 
to punish for contempt is inherent in 
every High Court being a Court of Re- 
cord and this has received statutory 
and constitutional recognition. It is, 
therefore, erroneous to presume that 
the 1971 Act or for that matter any 
other statute has conferred or vested 
the jurisdiction for criminal contempt 
on the High Court. I would deem it un- 
necessary to refute the observations of 
the Full Bench in Chander Kant’s case 
in still greater detail because my two | 
learned brothers, who were parties to 
the same (the other member of the 
Bench Narula, C. J. having by now 
retired). are now themselves of the view 
that it does not lay down the law cor- 
rectly. I would accordingly overrule 
Chander Kant v. Tek Chand, Cri Origi- 
nal No. 79 of 1972 decided on August 
5, 1974 on this specific point. 


29. Before parting with this judg- 
ment, however, I deem it necessary to 
notice that even ` after having crossed 
the stone-wall purportedly projected by - 
Section 18 of the Act, a minor | 
hurdle nevertheless was sought to be 
raised in the way by Rule 6 of the 
Contempt of Court (Punjab and Har- 
yana) Rules 1974 framed by the Court 
itself under Section 23 of the Contempt 
of Courts Act, 1971. The relevant parts 
of Rule 6 are in the following terms:— 


"6. (1) Every petition, motion or re- 
ference in relation to criminal contempt 
shall, unless the Chief Justice directs 
it to be heard by a larger Bench, be 
laid for motion hearing before a Divi- 
sion Bench of atleast two Judges. 


(2) Every petition, motion or refe- 
rence in relation to civil contempt shall 
unless directed otherwise by the Chief 
Justice, be laid before a Single Bench. 


(3) Every notice issued by the High 
Court shall be in the form appended to 
these rules and shall be accompanied by 
a copy of the motion, petition or refe- 
rence as the case may be, together with 
the copies of the affidavits, if any.” 
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We are directly concerned with sub- 
-rule (1) aforesaid and at first fiush it 
appeared that this provision is either 
a hurdle in the exercise of even suo 
motu initiation of contempt proceedings 
by a learned single Judge or in the 
alternative, it might well be violative 
of the Act itself, and, therefore, ultra 
vires of the same. A closer analysis in 
depth, however, would indicate that 
neither of the two positions is true. 

30. That all the High Courts even 
prior to the promulgation of the Con- 
stitution had the power to regulate the 
exercise of their own jurisdiction by 
framing rules is indeed too axiomatic 
and therefore needs no great elabora~ 
tion. Statutory recognition of this power 
seems to have been made as far back 
as in Section 108 of the Government of 
India Act, 1915, which is as follows: 

“Each High Court may by its own 
rules provide as it thinks fit for the 
exercise, by one or more Judges, or 
by division courts constituted by two 
or more Judges of the High Court, of 
the original and appellate jurisdiction 
vested in the Court.” l 


31. It seems unnecessary to notice 
anything further in this context than 
the fact that Article 225 of the Consti- 
tution has preserved this power along 
with others in the following terms:— 


“225. Subject to the provisions of 
_ this Constitution and to the provisions 
of any law of the appropriate Legisla- 
turemade byvirtue of powers conferred 
on that Legislature by this Constitution, 
the jurisdiction of, and the law admin- 
istered, in any existing High Court and 
the respective powers of the Judges 
thereof in relation to the administra- 
tion of justice in the Court, including 
any power to make rules of Court and 
to regulate the sittings of the Court 
and of members thereof sitting alone or 
in Division Courts, shall be the same as 
immediately before the commencement 
of this Constitution.” 
The issue seems to be evident from the 
plain provisions of the statutes them- 
selves, but if any authority were need- 
ed it is available in the binding prece- 
dent of National Sewing Thread Co., 
Ltd., Chidambaram v. James Chadwick 
and Bros. Ltd, AIR 1953 SC 357, 
wherein it has been observed as fol- 
lows:— 

eae This objection also in our opi- 
nion is not well founded as it overlooks 
the fact that the power that was con 


ferred on the: High Court by Section 108. 
still subsists, and it has not been affect~ 

ed in any manner whatever either by 
the Government of India Act 1935 orn 
by the new Constitution. On the other 
handit has been kept aliveand reaffirm- 

ed with great vigour by these statutes, 
The High Courts still enjoy the same ùn- 
fettered power as they enjoyed under 
Section 108 of. the Government of India 
Act, 1915 of making rules and providing 
whether an appeal has to be heard by | 
one Judge or more Judges or by Divi- | 
sion Courts consisting of two or more 
Judges of the High Court. 


It is immaterial by what label of 
nomenclature that power is described in 
the different statutes or in the Letters 
Patent. The power is there and con- 
tinues to be there and can be exercised 
in the same manner as it could be exer- >~ 
cised when it was originally conferred. 
As a matter of history the power was 
not conferred for the first time by Sec- 
tion 108, Government of India Act, 
1915. It had already been conferred by 
Section 13 Indian High Courts Act of 
1861” 


Again in Farzand v. Mohan Singh AIR | 
1968 All 67, Satish Chandra, J. (as his | 
Lordship then was) has opined further 
that apart from the judicial side, even 
on the administrative one also the High 
Court is equally entitled to regulate 
and determine whether certain matters 
are to be considered by the whole Court 
or by a Committee of Judges, or eve 
by a single Judge : | 


22. Now Rule 6 aforesaid has been 
framed under Section 23 of the Con- 
tempt of Courts Act 1971 and also 
under all other powers enabling the 
High Court in this behalf to regulate its i 
proceedings under the said Act. This 
obviously equally included the Consti- 
tutional sanction under Article 225. Now 
it is by its own volition that this High 
Court has laid down that all motions, 
petitions or references for taking cogni- 
zance or criminal contempt are to be 
laid for motion hearing before a Divi- 
sion Bench of atleast two Judges or if 
the Chief Justice so directs even before 
a larger Bench. It appears to be plain 
that the High Court is perfectly within , 
its jurisdiction in regulating its proce- — 
dure to prescribe — as to the number 
of Judges who will act in the case of 
particular proceeding, be it by a single 
Judges ora Division Bench of two Judges 
or even a larger Bench. Whether © such 
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irule regulating its own. jurisdiction 
should be retained or altered, is a mat~ 
ter: . entirely within the discretion and 
the rule-framing power of the High 
Court. Therefore, Rule 6, being a valid 
exercise of such a power by the High 
Court, both under Section 23 -of the 
Act and under the inherent power to 
regulate its own jurisdiction, duly re- 
sognised by Art, 225 of the Constitu- 
tion, it appears to me that no question 
of any illegality or invalidity of this 
Rule arises in the present case. 


33. However, a matter of interpre- 
tation with regard to the application of 
sub-rule (1) of Rule 6 nevertheless 
arises for consideration. It provides that 
every petition, motion or reference for 
taking cognizance of criminal contempt 
apparently under Section 15 must be 
placed before a Divsion Bench of at- 
least two Judges. As stands noticed 
earlier, Section 15 envisages as many as 
five modes of taking cognizance of cri- 
minal contempt of the High Court it- 
self, and the courts subordinate there- 
to.One of these modes is on the High 
Courts own motion or what may syno- 
nymously be called as the suo motu ac- 
tion by one learned Judge constituting 
the High Court. In this peculiar context 
from the very nature of things, a single 
Judge acts on his own motion or suo 
motu and obviously such an action can~ 
not simultaneously be placed before a 
Division Bench as well. Therefore, suo 
motu action or to be exact and to usé 
the terminology applied by the statute 
action by the Court on its own motion, 
appears to me as distinct and apart 
from motions made by the Advocate 
General or a private person with the 
consent of the Advocate General as also 
a reference of motion made in connec- 
tion with the criminal contempt of a 
subordinate court. In the context in 
which it is laid, it appears to be self- 
evident that the word “Motion” used in 
Rule 6 does not and cannot by the very 
nature of things, include within its 
ambit suo motu action by a single 
Judge, It can only govern the motions 
apart from those made on the Court’s 


own motion, This construction, in my. 


view is the only reasonable one which 
can be harmoniously placed on the 
provisions of R. 6, (clause 1). It find no 
anomaly in this interpretation and even 
if there were to be any, it is worth 
recalling that the salutary canon of 
interpretation is that, in case. two con- 
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structions are. possible, one in conson- 
ance with the legality and constitutiona- 
lity of the provision, and the other 
against it, then’ the former should be 
preferred. I would, therefore, hold that 
R. 6 (1) is not at all attracted to a suo 
motu action by a learned single Judge 
and consequently he has the fullest 
jurisdiction to take cognizance and if 
necessary, initiate proceedings for cri- 
minal contempt on his own motion, even 
on the existing provisions of Rule 6:(1). 

34. The significant legal question hav- 
ing been answered in the negative, as 
above, it follows as a necessary con- 
sequence that the notice of criminal con- 
tempt issued against the respondents 
by the High Court on its own motion 
is of perfect validity. The respondents 
having been duly served and having put 
in appearance, the matter is hereby 
directed to be placed for the final hear- 
ing and determination before a Divi- 
sion Bench of two Judges in accordance 
with Section 18 and the Rules framed 
by this Court. 

S. C. MITAL, J.u— I agree. 

BHOPINDER SINGH DHILLON, J. :— 
I agree. 

A. S. BAINS, J.:— I agree. 


HARBANS LAL, J.i— 1 agree. 
Question answered in 
negative. 
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H. L. Sarin, Sr. Advocate with M. L. 
Sarin and Ranjit Lal Sarin, for Appel- 
lant; R. S. Bindra, for Respondent. 

I. S. TIWANA, J.:— The following 
facts have given rise to this letters pa- 
tent appeal. 

2. Punjaba (since dead) and Sadhu 
appellants instituted a suit against Smt. 
Kishni with the allegations that her 
husband Fateh Singh having died, she 
had entered into a karewa marriage with 
one Hari Singh of Sherpur about 10 or 
11 years prior to the institution of the 
suit, and on the performance of the said 
Karewa marriage, she forfeited all her 
rights and title to the property left by 
her deceased husband, Fateh Singh. 
They further claimed ownership of the 
property. The suit was contested by Smt. 
Kishni. It led to the framing of the fol- 
lowing issues:-— 

1. Whether the suit is maintainable 1n 
the present form? 

2. Whether the defendant performed 
Karewa marriage with Hari Singh? If 
' so, to what effect? 


3. Whether the defendant was in pos- 
session of the suit land as widow of Sh. 
Fateh Singh deceased at the commence- 
ment of the Hindu Succession Act, 1956? 
If so, to what effect? 


4, Whether the daughter and daugh- 
ter’s son of Sh. Fateh Singh are in ex- 
istence? If so, its effect? 


5. Are the plaintiffs estopped from fil- 
ing this suit? 
After recording evidence, the trial Court 
decreed the suit on merits leaving the 
parties to bear their own costs. Smt. 
Kishni challenged this judgment’ and 
decree in appeal before the District 
Judge, Ambala, who on Feb. 11, 1963, 
on reappraisal of the evidence, affirmed 
the findings of the trial court and more 
particularly the finding on issue No. 2. 
Still feeling dissatisfied, Smt. Kishni fil- 
ed a regular second appeal in this court 
which was allowed by P. C. Jain, J., on 
July 22, 1975. 


3. The solitary argument now raised 
by Mr. H. L. Sarin, Senior Advocate for 
the appellants is that the learned single 
Judge committed an error of law in set- 
ting aside the concurrent findings of fact 
recorded by the two lower courts on 
issue No, 2 and thus acted without juris- 
diction. To us he appears to be wholly 
right. To appreciate his argument, a re- 
ference to certain parts of the judgment 
of the learned single sistas becomes 
necessary. 
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4. Right in the opening part of the 
judgment, when the counsel for the ap- 
pellants (then counsel for the respon- 
dents before the learned single Judge) 
raised this very contention that the find- 
ing of the learned District Judge on issue 
No. 2 being a pure finding of fact, how- 
soever erroneous that may be it could not 
be reversed in second appeal, the learned 
Single Judge has observed as follows :-— 

“Apparently the finding of the learned 

District Judge on this issue appears to 
be a finding of fact and is usually not 
disturbed in second appeal, but in order 
to test the correctness of the contention 
of the learned counsel for the appellant, 
I with the help of the learned counsel 
for the parties, perused the entire oral 
and documentary evidence and find that 
the submission of Mr. Jain has consider- 
able force.” (It may be mentioned here 
that Mr. S5. K. Jain was the counsel for 
the defendant-appellant before the learn- 
ed single Judge). 
This observation of the learned single 
Judge itself makes it more than clear 
that while hearing the regular second 
appeal, he has gone into reappraisal of 
the evidence recorded in the case - and 
has then come to his own conclusion, up- 
setting the findings of the lower courts, 
so far as the all important issue, that is 
Issue No. 2 is concerned. Further, after 
referring to the oral evidence recorded 
in the case and more particularly the 
evidence of Sadhu Ram P. W. 1; Joti 
Ram P. W. 2; Bishna P. W. 3 and Pun- 
jaba Plaintiff, P. W. 6, he recorded the 
following finding :— 


“The evidence clearly shows that the 
Karewa, if at all, took place in the year 
1937; but in the plaint the karewa is al- 
leged to have been performed 10/11 years 
prior to 1961. Thus, the oral evidence 
completely belies and contradicts the al- 
legation in the plaint and does not prove 
the case set up by the plaintiffs.” 

He also disagreed with the observations 
of the District Judge that such a mistake 
with regard to the year of the Karewa 
marriage could be due to lapse of time. 

5. After discussing the oral evidence 
in the case and before referring to the 
relevant documentary evidence with re- 
gard to this issue, the learned single 
Judge has again observed as follows :— 

‘It would not be out of place to men- 
tion that the learned District J udge be- 
lieved the oral evidence as the same was 
finding support from the entries in the 
electoral rolls and the mutation, Exhibit 
D. 9. From the discussion in the later 
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part of the judgment I am going to take 
a view that the electoral rolls as well 
as the mutation too did not prove the 
marriage and as such even that founda- 
tion crumbles.” 


6, Then the learned single Judge dis- 
cusses the documentary evidence in the 
form of certified copies of the electoral 
rolls of village Sherpur-Exhibit P. 12 for 
the year 1955; Exhibits P. 1 & 2 for the 
year 1958 and Exhibit P. 3 for the year 
1960 and the mutation entry Exhibit D. 9. 
In the mutation Exhibit D. 9 the factum 
of Smt. Kishni’s marriage has been re- 
corded, but since none of the concerned 
parties appeared before the revenue offi- 
cer, the same was not attested. Then the 
learned single Judge also discusses the 
other material record in the form of Ex- 
hibit P. 11 the certified copy from the 
Register of Births, showing that twins 
were born to Smt. Kishni, wife of Hari 
Singh of village Sherpur on February 12, 
1960. After a lengthy discussion on the 
documentary evidence, the learned Judge 
concludes the matter with the following 
observations :— 


“In this view of the matter, the find- 
ing of the learned District Judge on Issue 
No. 2 is reversed and it is held that the 
plaintiffs have failed to prove that the 
defendant performed Karewa marriage 
with Hari Singh.” 


As a result of this finding, the appeal of 
Smt. Kishni was allowed. Thus this let- 
ters patent appeal. 


7. A bare reading of the above men- 
tioned parts of the judgment of the 
learned single Judge would show that 
he has considered the entire evidence as 
he would do in a first appeal and after 
an elaborate judgment, arrived at a find- 
ing of fact to the effect that the plaintiffs 
had failed to prove issue No, 2. Thus it 
would be seen that the learned single 
Judge interfered with the findings of the 
fact given by the District Judge on issue 
No. 2 by taking a different view of the 
evidence accepted by the two lower 
courts. 


Se a 


8. The scope of second appeal as en- 
visaged by Section 100 of the Civil P. C. 
and Section 41 of the Punjab Courts Act 
has been a matter of judicial scrutiny a 
number of times by this court as well as 
by the final court, that is, the Supreme 
Court of India. The learned counsel for 
the appellant has actually made a refer- 
ence in this regard to Deity Pattabhi- 


ramaswamy v. S. Hanymayya, AIR 1959 ` 


SC 57; Madamanchi Ramappa v. Mutha- 
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luru Boijappa, AIR 1963 SC 1633; Bithal 
Das Khanna v. Hafiz Abdul Hai, 1969 SC 
Notes 481, and Afsar Shaikh v. Soleman 
Bibi, AIR 1976 SC 163. These pronounce- 
ments, in a nutshell, lay down that there 
is no jurisdiction to entertain a second 
appeal on the ground of an erroneous 
finding of fact, however gross or inexcus- 
















able the error may seem to be. Nor does} 


the fact that the finding of the first ap- 
pellate Court is based upon some docu- 
mentary evidence make it any the less a 
finding of fact. A Judge of the High 
Court has, therefore, no jurisdiction t 
interfere in second appeal with the find- 
ings of fact given by the first appellate 
court based upon an appreciation of the 
relevant evidence. Their Lordships have 
further observed that the only ground on 
which such an appeal can be said to be 
competent is where there is an error 
law or procedure and not merely on an 
error on a question of fact. 


9. Mr. R. S. Bindra, Senior Advocate 
for the respondent in an effectless effort 
to meet the argument of the appellant’s 
counsel, submits that since the evidence 
led by the plaintiffs was not in conson- 
ance with their plaint, the same has 
rightly been discarded by the learned 
single Judge. The variance he has point- 
ed out is that in the plaint they have al- 
leged that the Karewa was performed 10 
or 11 years prior to the date of filing of 
the suit and at the time of evidence, they 
tried to establish that the same had been 
performed only a year after the death of 
Fateh Singh, which occurred in the year 
1936 as per death entry, Exhibit D. 2. 
This, to my mind, is placing too literal 
an interpretation on the assertions made 
in the plaint. As explained by the coun- 
sel for the appellant, by saying this all 
what was meant was that Fateh Singh 
had died quite some time prior to the fil- 
ing of the suit or, in any case, before 
the Hindu Succession Act came into force, 
or it may be, as has been pointed out 
by the lower appellate court, a mistake 
with regard to the year of the Karewa 
marriage. Anyhow, even this argument 
does not, in any manner, bring the case 


of the respondent within the scope of 


Section 100, Civil P. C, as the same 
amounts to neither any error in law nor 
any procedure established by law. Ulti- 
mately it is pure appreciation of evidence 
on the basis of which the learned single 
Judge has upset the findings of fact re- 
corded by the two lower courts. 


10. In view of the above discussion, 
we are clearly of the view that the learn- 
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ed single Judge exceeded his jurisdiction 
in setting aside the findings of fact on 
issue No. 2. The provisions of Section 100 
being clear and unambiguous, there was 
no scope for interference with those find- 
ings. We thus allow the appeal and set 
aside the judgment of the learned single 
Judge and affirm the judgment and decree 
passed by the District Judge. The par- 
ties are, however, left to bear their own 
costs, 

Appeal allowed. 
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S5. S. SANDHAWALTA, C.J. 
AND G. C. MITAL, J. 


Madan Lai and another, Petitioners v, 
State of Punjab and another, Respon- 
dents. 


Civil Writ Petn. No. 1447 of 1976, D/- 
2-7-1979. 

Punjab Urban Estates (Development & 
Regulation) Act (22 of 1964), S. 2 (i) — 
Punjab Urban Estates (Sales of Sites) 
Rule (1965), Br. 5 (3) and 7 — Applica- 
tion for allotment of two-kanal plot — 
Government taking policy decision to al- 
lot one kanal plot for residence purposes 
throughout State — Applicant cannot im- 
sist on two-kanal plot — Mancamus can- 
not be issued. (Constitution of India, Ar- 
ticle 226). (1976) 78 Pun LR 404, Over- 
ruled. 


R. 5 (3) prescribes that the State Gov- 
ernment may allot a site of the size ap- 
plied for, provided all other conditions 
are satisfied. Therefore there is neither 
amandate nor any obligatory public duty 
cast upon the State Government to do so. 
It is settled law that to seek such a relief 
the petitioners must show a clear public 
duty laid upon the respondents and a 
corresponding right vested in them to 
claim the performance thereof. (1976) 78 
Punj LR 404 Overruled. ILR (1979) 1 
Puni & Har 178 (FB), Foli. (Paras 6, 9) 

Further, the question of promissory 
estoppel could not arise. Petitioner could 
also not invoke R. 7 as there was no al- 
lotment of any specific plot in favour of 
the petitioner. (Para 13) 
Cases Referred : Chronological 
AIR 1979 SC 621 : 1979 All LJ 368 

14, 15, 16 
ILR (1979) 1 Punj & Har 178 (FB) 
9, 13, 19 
ILR (1979) 1 Punj & Har 388 _ 15, 20 
1979 Rev LR 190: ae 1979 Punj & Har 
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Madan Lal v, State 


Paras 


A.T R. 


i977 Cur LJ (Civ) 442 : AIR 1977 Punj 


& Har 268 17 
ATR 1976 SC 2237 15 
(1976) 78 Punj LR 404 19, 20 


H. L. Sibal, Sr. Advocate with S. P. 
Gupta, for Petitioners; I. S. Tiwana, 
Addl. Advt. General, for Respondents. 


S. S. SANDHAWALIA, C. J.:— In this 
set of 24 Civil writ petitions, the points 
of fact and law are utterly identical and 
the learned counsel for the parties are 
agreed that this judgment would cover all 
of them. 

2. In view of the identity of the facts, 
it suffices to advert to those in civil writ 
petition No. 1447 of 1976 Madan Lal v. 
State of Punjab in which the main argu- 
ments were addressed by Mr. H. L. Sibal 
whilst the other learned counsel virtually 


rested themselves content by acoplhe tha .. 


same. 


3. The primary claim herein is to the 
title and possession of a two-kanal plot 
by the petitioners in the Bhatinda Urban 
Estate and the sale of sites therein is 
averred to be governed by the Punjab 
Urban Estates (Development and Regula- 
tion) Act, 1964 and the Punjab Urban 
Estates (Sales of Sites) Rules, 1965 fram- 
ed thereunder, It is averred that respon- 
dent No. 2 the Estate Officer invited ap- 
plications with earnest money of 10 per 
cent regarding the allotment of two-kanal 
plots == plots in the urban estate 
aforesaid under Rule 5 of the Rules 
above mentioned. The petitioners 
submitted an application along with 
a Demand Draft dated 28th of Oc- 
tober, 1971 for a sum of Rs. 2,500/- for 
the allotment of a two-kanal plot. Ap- 
parently, much later on the 26th of Feb- 
ruary, 1972, respondent No. 2 is alleged 
to have put in an advertisement in ‘The 
Tribune’, in the following terms :— 


“The allotment of residential plots of 
one-kanal, 10 marlas and 74 marlas in the 
Urban Estate, Bhatinda, will be made by 
draw of lots on 28-2-1972 at 11 A.M. in 
the premises of Deputy Commissioner’ S 
Office, Bhatinda. 


Two-kanal plots will be sold on cash 
down basis. Intending purchasers includ- 
ing those who have already applied 
should send their applications along with 
bank draft of Rs. 25,000/- representing 
tentative price of the plot, drawn in fa- 
vour of Estate Officer, Urban Estates, 
Punjab, Chandigarh to Smt. Susheel 
Gupta, Executive Magistrate, Bhatinda or 
to the undersigned by 15th March, 1972.” 
In response to the said advertisement, 
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the petitioners forwarded a' sum of Rs. - 
22,500/- by a Demand Draft with a cover- 
ing letter to the Estate Officer. It is the 
claim that thereby the full consideration 
for a two-kanal plot was duly despatch- 
ed in accordance with the advertisement. 
It is then claimed that the respondents 
accepted the aforesaid amount and took 
a decision for the allotment of a plot in 
favour of the petitioners which was con- 
veyed to them vide annexure P/1, where- 
by they directed to comply with the con- 
ditions specified in the same. In accord- 
ance therewith the petitioners submitted 
their affidavit and also a letter of ac- 
ceptance and claim to have complied with 
the requisite formalities desired by the 
Estate Officer. On this basis, the peti- 
tioners claim that a complete contract 
was established between the petitioners 
and the respondents for the allotment of 
a two-kanal plot in the Urban Estate of 
Bhatinda. It is averred that thereafter the 
petitioners were entitled to secure pos- 
session of such a plot in accordance with 
R. 7, but nevertheless the same was in- 
ordinately delayed despite repeated en- 
quiries and demands made by them. In- 
Stead, they received a communication (an- 
nexure P/2) dated the 20th of November, 
1974 desiring them to intimate whether 
they were willing to accept a one-kanal 
plot instead of a two-kanal plot and if 
So, to intimate their acceptance within 
15 days. The petitioners, however, insist- 
ed on their claim of a two-kanal plot and 
despite repeated reminders and communi- 
cations no further action was taken by 
the respondents. On these facts, the pe- 
titioners assail the validity of annexure 
P/2 and seek the ultimate relief of a 
mandamus for the delivery of the posses- 
sion of a two-kanal plot to them forth- 
with and in the alternative, if for one 
reason or the other, a two-kanal ` plot 
cannot be made available immediately 
then’ two contiguous one-kanal plots be 
allotted and possession be delivered in 
lieu of the price already paid. 


4. In the return filed by the Estate 
Officer Urban Estate, Punjab, the broad 
factual position is not denied with the 
clarification that the price mentioned in 
the ‘advertisement in The Tribune ` was 
only tentative and was liable to revision. 
However, the firm stand taken is that no 
complete contract took place between the 
parties and the same could arise only on 
the issuance of a valid allotment order 
under the Act and the Rules and since 
admittedly no such allotment order was 
issued there was no question of deliver- 
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ing possession. It is stated that Rule 7 can 
be invoked only on the pre-condition that 
there is an allotment order. 


5. “Ihe basic stand of the respondent- 
State is that whilst as yet the matter of 
the allotment to the petitioners was un- 
der consideration, the State Government 
arrived at an overall policy decision that 
no plot carved out in any Urban Estate 
Should exceed the size of 500 square 
yards. It was in accordance with this de- 
cision that the petitioners along with 
other applicants for two-kanal plots, were 
asked to intimate their willingness to ac- 
cept allotment of one-kanal plot instead 
of a two-kanal one. It has been repea~ 
tedly reiterated that till the issuance of 
the allotment order, no legal title or right 
of possession at all vested in the peti- 
tioners. With regard to the rationale un- 
derlying the policy decision to limit resi- 
dential plots in urban estates to 500 
Square yards, it has been averred as fol- 
lows in para 18 of the return:— 


“18. Denied. The Government have in- 

herent right to revise the policy keep- 
ing in view the circumstances. The re- 
vised policy that the maximum size of 
a plot to be carved out in any Urban 
Estate would not exceed 500 square yards 
was based on the realisation that with 
rapid urbanisation and ever increasing 
pressure on land, it would be irrational 
to allow large sized plots for the con- 
struction of individual residential units, 
It was in pursuance of this revised policy 
that the petitioner vide letter annexure 
P/2 to the writ petition was requested to 
intimate if he was willing to get a one- 
kanal plot instead of a two-kanal plot. 
Moreover, no right has accrued to the 
petitioner as the offer as sent by him had 
neither been finally accepted nor any 
allotment order issued to him.” 
Lastly the stand is that the matter be- 
ing patently contractual, a civil suit is 
the only proper remedy under the facts 
and circumstances alleged by the peti- 
tioners. 


6. Now it is plain that the primary 
and basic claim on behalf of the peti- 
tioners is a mandamus directing the re- 
spondents to allot a two-kanal plot to 
each of the petitioners in the Urban 


Estates in Bhatinda and as a necessary - 


consequence thereof to deliver possession 
of the same to them. It is settled law 
that to seek such a relief the petitioners 
must show a clear public duty laid upon 
the respondents. and a corresponding 
right. vested in- them. to claim the- per 
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Rane thereof. Mr. H.-L. Sibal, there- 
fore, had necessarily to fall back upon 
the statute itself and the Rules framed. 
It was contended that thereunder the pe- 
titioners could lay claim both to title as 
well as to the possession of a two-kanal 
plot each. However, it appears to me that 
the learned counsel for the petitioners 
was only clutching at a straw in invoking 
some of the provisions of the statute and 
the rules whilst seeking a writ of man~ 
damus. 


7. Inevitably, one must first turn to 
the Punjab Urban Estatas (Development 
and Regulation) Act, 1964. Section 2 (i) 
thereof defines a ‘site’ as the land which 
is transferred by the State Government 
under Section 3 and sub-section (j) then 
specifies that the word ‘transfer’ includes 
a sale or lease of a site or building un- 
der the same section. Section 3 (2) then 
provides for the transfer by auction, al- 
lotment or otherwise of land or building 
belonging to the State Government in an 
Urban Estate, on such terms and condi- 
tions as it may, subject to any rules made 
under the Act, think fit to impose. The 
material provisions however, are of the 
Punjab Urban Estates 
Rules, 1965, duly framed under the power 
conferred under Section 23 of the Act. 
“Therein, reference in perticular may be 
made to sub-sec. (2) (a: and (b) there- 
of which specify that without prejudice 
to the generality of the power to frame 
rules they may provide for the terms and 
conditions on which any land or build- 
ing may be transferred by the State Go- 
vernment as also the manner in which 
consideration money for any transfer may 
be paid. 


8 Now a reference to Rule 3 of the 
Punjab Urban Estates (Sale of Sites) 
Rules, 1965 (herein called the ‘Rules’) 
would clearly indicate that two modes 
are provided thereby for the transfer of 
sites and these are by auction or allot- 
ment. In the present case, admittedly, 
the transfer being not by auction, the 
specific provision which is directly at- 


tracted is Rule 5 and’ the relevant part 


thereof may first be read :— 


“5. Application for sale by allotment — 
(1) In case of sale by, allotment the in- 
tending purchaser shall make an applica- 
tion to the Estate Officer concerned in 
the form (annexed ta these rules as} 
given in Schedule “A”. 


(2) No application under sub-rule (1) 
shall be ‘valid, unless it is “accompanied 
by ten- per cent of. the (tentative price 


Madan Lal .v. State i: 


(Sales of Sites) © 


A. LR. 


or final price) in -the form of a demand 
draft payable to the Estate Officer and 
drawn on any Scheduled Bank situated 
at the nearést place to the estate con- 
cerned or at any other place which the 
Estate Officer may specify. 


(3) When ten per cent of the price has 
been tendered, the State Government or 
such authority as it may appoint in this 
behalf may allot a site of the size ap- 
plied for. Intimation of such allotment 
shall be given to the applicant(s) by re- 
gistered post giving the number, dimen- 
sions, area and (tentative price or final 
price) of the site allotted.” 


9. Now so far as the right to the al- 
lotment of a two-kanal plot is concerned, 
it is evident that the primary statutory 
provision from which it can possibly flow 
is sub-rule (3) quoted above. On its plain 
language, it prescribes that the State 
Govt. may allot a site of the size ap- 
plied for, provided all other conditions 
are satisfied. Therefore, herein, there is 
neither a mandate nor any obligatory 
public duty cast upon the State Govern- 
ment to do so, Since the matter is cover- 
ed by authoritative and binding prece- 
dent so far as we are concerned, it is 
unnecessary to elaborate the point. An 
identical issue was sought to be raised 
before the Full Bench in Surjit Singh v. 
State of Punjab, ILR (1979) 1 Punj & 
Har 178 on the basis of this very R. 5 (8) 
and it was held as follows :— 


* ..rhe words ‘may allot a site’ cannot 
be read to mean ‘shall allot a site’ as 
that, in a given situation, can create such 


complications which may not be remedi- 


able. By filing an application in accord- 
ance with law, the applicant only gets 
a right of consideration of his application, 
but he does not get a vested right for 
allotment of the plot. The conditions laid 
down in the first scheme or the provi- 
sions of R. 5 (3) do not give any right 
to the applicants to claim allotment of 
plots as a matter of right. There is no- 
thing in the scheme or the Act or the 
Rules which requires the adoption of the 
principle of ‘first come first served’ at 
the time of allotment, or debars the Go- 
vernment from adopting the method of 
drawing lots. The petitioners have not 


been able to lay foundation for establish-’ 


ing their right which could legally be en- 
forced and the petiticners have complete- 
ly failed to make out a case for the exer- 


cise of our extraordinary jurisdiction un~ 


der Article 226 of the Constitution of 
India.” ’ 
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10. We are bound by the aforesaid 
enunciation of the law and it is plain 
therefrom that no mandamus of the kind 
sought for on behalf of the petitioners 
can be issued. In that, event perhaps 
little else arises for determination. 


11. Nevertheless, in fairness to the 
learned counsel for the parties, it þe- 
comes necessary to notice some of the 
other contentions advanced on their þe- 
half. Having been conclusively repelled 
under Rule 5 aforesaid, counsel had 
- lowered his sights and attempted to fall 
back on the provisions of R. 7. In order 
to appreciate the contention, R. 7 may 
first be quoted for facility of reference:— 


(7. Delivery of possession. —- The pos- 
session of the site shall be delivered to 
the transferee after the payment of 25 
per cent, ~ 


(a) in the case of sale by allotment, 
of the tentative price or final price and 
within three months of the issue of the 
allotment order to him, and 


(b) in the case of sale by auction, of 
the sale price referred to in sub-rule (2) 
of R. 4 and within three months of the 
date of the auction.) 


12. Now, in order to determine the 
applicability or otherwise of the afore- 
said rule, it becomes necessary to high- 
light the admitted factual position. In 
pursuance of the advertisement in ‘The 
Tribune’, the petitioners and perhaps 
others had made a deposit of 
the total tentative price of a 
two-kanal plot and were mere- 
ly informed vide annexure P-2/T 
that it had been decided to allot a plot 
to the petitioners provided they comply 
with certain pre-conditions in the said 
letter. Now the second thing is that nei- 
ther the number nor the dimensions nor 
the particular area of each plot (un- 
doubtedly a two-kanal plot could margi- 
nally vary on either side) and even the 
tentative or the final price of the same 
was ever remotely specified in any com- 
munication. Therefore, before the matter 
could achieve any reasonable degree of 
concreteness a general policy decision was 
taken by the State that in view of the 
mounting and unending pressure on ur- 
ban land in the whole of the State, no 
residential plots above an area of 500 
square yards or one-kanal were to be 
transferred in the State sponsored urban 
estates. Therefore, a fair enough offer 
was made to the petitioners in the light 
of this policy requiring them to intimate 
whether in accordance, therewith, they 
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are willing to accept the largest sized 
one-kanal plot now possible for allot- 
ment, It was submitted on behalf of the 
respondent-State that the petitioners, 
however, wanted their pound of flesh in 
insisting on a claim of plots larger than 
laid down by policy and perhaps primari- 
ly motivated because with the passage of 
time prices had sharply risen and they 
could, therefore, secure much more than 
their money’s worth by laying claim. to 
an area of two-kanal or more. 


13. Now the second thing therein is 
that the statutory rules governing trans- 
fer of sites nowhere provide for any 
transfer of plot on a cash-down basis nor 
for the automatic finalization of the con- 
tract on this being done. The invitation 
to make offers on these premises by the 
advertisement in The Tribune was, there- 
fore, admittedly outside the scope of the 
statutory rules. Rule 5 (3) already quoted 
and referred to in terms provides that 
the offer on behalf of the respondent- 
State must first be intimated to the ap- 
plicant by registered post by giving the 
number, dimensions, area and tentative 
price or final price of the site to be in- 


‘tended to be allotted to him. This ad- 


mittedly was never done. Equally, it is 
the admitted and undisputed position that 
no allotment order for any specific or 
numbered plot was never issued to any 
one of the petitioners. Therefore, an im- 
possible hurdle arises in the way of the 
petitioners in seeking a mandamus un- 
der the rules. Obviously, in the absence 
of a valid allotment order, R. 7 cannot 
even remotely come into play. A plain 
reading of clause (a) thereof would show 
that possession is to be delivered within 
three months of the issue of the allot- 
ment order to the applicant. It is ob- 
vious that unless and until a particularis- 
ed plot with fixed dimensions and iden- 
tity with a specific tentative price finally 
has been made the subject matter of an 
allotment order in favour of the appli- 
cant, no possible question of the delivery 
of possession to him can arise, What pos- 
session can possibly be delivered in such 
a situation is what one fails to visualize. 
Consequently to invoke R. 7, in the ad- 
mitted absence of an allotment order, 
appears to me as the proverbial case of 
‘putting the cart before the horse’. There- 
fore, apart from the Full Bench autho- 
rity in Surjit Singh v. State of Punjab, 
ILR (1979) 1 Punj & Har 178 the claim 
of the petitioners for a mandamus under 
R. 7 seems to be equally unfounded and 
far-fetched, 
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14. Rebuffed on the basic claim under 
Rr. 5 and 7 the learned counsel for the 
petitioners had then sought to raise their 
claim on the rather slippery ground that 
even though there was no legal right 
vested in them neither a corresponding 
duty laid on the respondents, yet in fact 
they could secure the same relief on the 
basis of an alleged promissory estoppel. 
It was argued that having once suggested 
an.allotment in their favour vide anne- 
xure P-1/T, the respondent-State was 
bound to abide by it and take all the 
necessary steps to put it in a concrete 
shape. Reliance herein was primarily 
placed on the recent judgment of their 
Lordships in Motilal Padampat Sugar 
Mills Co. Ltd. v. State of U. P., AIR 1979 
SC 621. On its basis it was argued that 
the respondent-State could not be allow- 
ed to go back on its alleged suggestion 
of the allotment of a plot whether for 
reasons of policy or otherwise. 


U5. Herein again, the petitioners are 
confronted with a hurdle not possible to 
cross at least within this Court, on exist- 
ing precedent, An identical argument and 
reliance on Motilal Padampat Sugar Mills 
Co. Ltd. v. State of U. P., ATR 1979 SC 
621, was made before a Division Bench 
in the context of the levy of house-tax 
in the city of Chandigarh. The Division 
Bench to which I was a party in Des Raj 
Juneja v. Union of India, ILR (1979) 1 
Punj & Har 388 held that Motilal Pa- 
dampat Sugar Mills Co. Ltd.’s case could 
not have pre-eminence over a long line 
of earlier precedents of the larger Ben- 
ches of their Lordships themselves. Har- 
bans Lal J., speaking for the Bench ob- 
served :— 


“Thus, according to the law laid down 
in Ram Kumar’s case (AIR 1976 SC 2237), 
there can be no promissory estoppel or 
equitable estoppel against the Govern- 
ment, in the exercise of its sovereign, 
legislative or executive functions, where- 
as according to the ratio of the decision 
in Motilal Padampat Sugar Mill’s case 
(supra), the Government while exercising 
its executive functions cannot claim im- 
munity from this doctrine and is bound 
by its promises and assurances unless 
facts can be proved showing the over- 
riding consideration of publie interest and 
equity in its favour not to be hampered 
by estoppel arising from its promises. 
There appears to be apparent divergence 
of opinion regarding the scope and am- 
bit of this doctrine of promissory estop- 
pel between the two latest judgments of 
the Supreme Court. Faced with this deli- 


Madan Lal vy, State 


ALR. 


cate situation, this Court. is called upor 


to chalk out a course for itself. The same 
depends on the answer to the question. 
The decision of which judgment is bind- 
ing on the High Court as declaration of 
law as envisaged under Article 141 of the 
Constitution? 
and then concluded — s 

“In the present case, the decision in 
Ram Kumar’s case (supra), wherein it 
was expressly held that there cannot be 
any promissory estoppel against the Gov- 


ernment while performing its sovereign . 


legislative and executive functions, is by 
a four-Judge Bench whereas the one in 
Motilal Padampat Sugar Mills’s case 
(supra), is by a Bench of two Judges 
though the same is later in point of time. 
Keeping in view the dictum of law by 
the Supreme Court itself in the above- 
mentioned two decisions, I am bound by 
the law as laid down in Ram Kumar’s 
case (supra).” 

In view of the above Mr. Sibal’s repeat- 
ed reliance on Motilal Padampat Sugar 
Mills Co. Ltd’s case is, therefore, of no 
avail. 


18. Again even assuming entirely for 
the sake of argument that Motilal Padam- 
pat Sugar Mills Co. Ltd.’s case holds the 
field on the legal aspect, it seems diffi- 
cult, if not impossible, on the facts to 
spell out any firm promise on the part of 
the respondents to allot any specified 
two-kanal plot of precise dimensions, 
identity and price to any one of the pe- 
titioners or to infer the basic pre-requi- 
site of a promissory estoppel on the facts 
of this case. Even a plain reading of the 
advertisement in The Tribune, which had 
been particularly relied upon on behalf 
of the petitioners would show that the 
same cannot possibly be constituted any 
higher than an invitation for offers on 
behalf of the respondents with regard to 
a large number of plots carved out in 
the Bhatinda Urban Estate. In response 
thereto, the petitioners can, at best have 
made an offer by complying with the said 
invitation. That would not by itself 
create either a promise or a contract, be- 
cause it is well settled that only an ac- 
céptance in categorical and unequivocal 
terms can lead to a binding or an enforce= 
able promise. The cardinal thing, how= 
ever, on which the equitable doctrine of 
promissory estoppel rests is that on the 
basis of the alleged promise, the promisee 
must have necessarily acted thereon, 
Whether such action must necessarily be 
to his detriment or otherwise, is perhaps 
a vexted question into which it is unneces- 
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sary to delve. Herein, the admitted posi- 
tion is that even long before the issuance 
of annexure P-1/T, the petitioners had 
done all, upon which they now wish to 
rest themselves, namely, to tender the 
money purporting to be the total tenta- 
tive price of a two-kanal plot, There- 
after, there is no further elaboration of 
the position or any irreversible action or 
change made by the petitioners on the 
basis of annexure P-1/T upon which an 
irrevocable equitable right in the shape 
of a promissory estoppel could be claim- 
ed. Mr. I. S. Tiwana, therefore, was on 
solid ground in contending that the ne- 
cessary factual pre-requisite of a pro- 
missory estoppel also have not been esta- 
blished on the record by any one of the 
petitioners. 


17. In fairness to Mr. Tiwana, his last 
argument in the context cannot, but de- 
serve notice. it was submitted that even 
assuming everything in favour of the pe- 
titioners, yet the State on well consider- 
ed reasons having made a change of 
policy to the effect that no residential 
plot in the urban estates was to be above 
the size of one-kanal, it could not be ri- 
veted to the earlier position by resort to 
the doctrine of promissory estoppel. 
Counter-attacking and relying on State 
of Punjab v. Amrit Banaspati Co. Ltd., 
1977 Cur LJ (Civ.) 442, which was cited 
by the learned counsel for the petitioners, 
he highlighted the following observations 
in para 47 of the report :— 


P Again, a Government cannot bind 
itself or a succeeding Government, by an 
estoppel, to a fixed policy. The politic 
dynamism of the State requires review 
and revision of policy and a Government 
must have the right at all times to 
change its policy. Accrued rights have to 
be honoured no doubt. But, no rights 
based on promissory estoppel can ever 
be considered to accrue which are against 
the public interest and opposed to the 
public policy or which affect the public 
revenues, No one can be permitted to 
take undue advantage of a representation 
made by a servant of the people and 
claim rights as against the people them- 
selves and to their proven detriment, if 
such rights are not consistent with the 
public good. A rule of evidence such as 
equitable estoppel may not be invoked 
against the people and the State if it is 
shown to be against the general interest 
of the people and the State or against the 
advancement of their known social policy 
or if it affects the public revenues. Pre- 
cise definition of the limits is difficult as 
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this branch of the law is yet evolving 
Boundaries will have to be determined in 
individual cases with reference to the 
facts of the cases.”’ 


On the aforesaid premises. Mr. Tiwana 
submitted that in the face of mounting 
and unending pressure on urban land and 
in pursuance of an avowed—welfare and 
socialistic policy — it has now been de- 
cided as a matter of pricinple to restrict 
the largest sized residential site in all 
urban estates within the whole of the 
State of Punjab to one-kanal only. Coun- 
sel submitted that no fault could be 
found in such a decision, the objects of 
which were obviously laudable. There- 
fore, even on the extreme position, the 
respondent-State had made out an ade- 
quate case to deviate from the earlier 
policy of allotment of two-kanal plots in 
the larger public interest. It was sub- 
mitted that even otherwise the respon- 
dent-State, acted in utmost fairness and 
had made an offer of the highest cate- 
gory of residential plots now available 
to the petitioners vide P-2/T which was 
eminently reasonable and also adequate 
notice of the new policy long before any 
finalization of the offer had been given. 
It was forcefully contended that the peti- 
tioners had neither acted to their detri- 
ment or in any way placed themselves 
in a position which was irreversible. 
Counsel submitted that the status quo 
ante can always be restored if the peti- 
tioners so desire either by the refund -of 
the money offered by them or by the 
allotment of one-kanal plot each in ac- 
cordance with the now existing universal 
policy within the State. I am inclined to 
take the view that even on this last point 
also, if necessary the Respondent-State 1s 
entitled to defend its position success- 
fully. 


18. All that now remains is to refer 
to two authorities on which some reli- 
ance was placed on behalf of the peti- 
tioners. Atamnagar Co-operative House 
Building Society Ltd. v. State of Punjab, 
1979 Rev LR 190 is comnipletely distin- 
guishable on facts. Therein, the petition- 
ing society had been categorically pro- 
mised the allotment of 200 residential 
plots by the Chairman of the Improve- 
ment Trust, Ludhiana. However, the 
whole scheme proved to be still-born, be- 
cause at the instance of the landowner, 
whose land was sought to be acquired 
for the purpose, the High Court quashed 
the same on the ground that a period of 
more than three years had intervened 
between the time when the Trust issued 
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the earlier notification to acquire the land 
and the second notification relating to 
the actual acquisition. Holding that a 
second scheme which was a replica of 
the first and had been prepared to over- 
come merely the said technicality, the 
Bench held that the Improvement Trust 
could not þe allowed to take the benefit 
of its own wrong and negligence and 
deny allotment of the promised plots to 
the Society. It is obvious that the facts 
are so materially different that these can 
be of little or no aid to the petitioners 
in the present case. 


19. However, the smgle Bench judg- 
ment in Sangat Singh v. Union Territory 
Chandigarh, (1976) 78 Punj LR 404, ap- 
pears to us with respect contrary to the 
weight of binding precedent and to prin- 
ciple as well. Therein the Chandigarh 
Administration had merely prepared a 
scheme for the allotment of plots in Sec- 
tor-38 Chandigarh for Indian citizens re- 
siding abroad. In pursuance of that 
scheme, the petitioner had only forward- 
ed an application with 10 per cent of the 
price of the plot as earnest money seek- 
ing the allotment of two-kanal plot 
therein. It appeared that the matter was 
considerably delayed in correspondence 
betwixt the parties and the Administra- 
tion instead offereed a one kanal plot at 
a higher price to the petitioner. The pe- 
titioner, however, laid claim to the allot- 
ment of two-kanal plot at the original 
price which was allowed in the very pe- 
culiar circumstances of the case. The 
learned single Judge seems to have been 
greatly influenced by the inordinate de- 
lay in finalizing the matter by the 
Chandigarh Administration and the read- 
ing of the judgment would disclose that 
this was the underlying reason for the 
grant of a writ in an exceptional hard 
case. Nevertheless, the learned single 
Judge himself observed as follows :— 

“It was open to the Administration to 
reject the application and refund the ear- 
nest money if it was not in accordance 
with the scheme but it chose to keep 
mum for over 5$ years. The earnest 
money of Rs. 3,360/- received by the 
Chandigarh Administration in February, 
1969 is still lying with them.” 

It is evident from the above that the 
learned single Judge seems to have him- 
self held that no vested right arose in 
favour of the petitioner merely by put- 
ting in an application with earnest money. 
There is, however, no gainsaying the fact 
that there are observations in the judg- 
ment to the effect that by the mere put- 
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ting in an application with earnest money 
a vested right had inhered in the peti- 
tioner to a plot of two-kanals originally 
advertised by the scheme. With great 


deference if is not possible to accede to ™ 


this as a proposition of law. A look at the 
provisions of that scheme seems hardly 
to leave any manner of doubt that an ap- 
plication for allotment of the plot was 
merely an offer to purchase a certain plot 
at a certain price by the applicant and 
the. Administration would be within its 
right to accept or reject such an offer. 
Till such an offer was irrevocably ac- 
cepted and an allotment made, in our 
view no vested legal right would arise 
in favour of the petitioner. This appears 
to us as plain on principle and is fur- 
ther buttressed by the Full Bench judg- 
ment of this court in Surjit Singh v. State 
of Punjab ILR (1979) 1 Punj & Har 178 
referred to earlier, in which it has been 
held in categoric terms that by filing an 
application with earnest money, the ap- 
plicant can at best get a right of the 
consideration of the application, but does 
not get a vested right for allotment of 
the plot. The view of the learned single 
Judge on this point is thus obviously con- 
trary to the later Full Bench. 


20. Again as regards the observations 
of the learned single Judge, in the said 
case on the point of promissory estoppel, 
these also run contrary to what has been 
held in the recent Division Bench J udg- 
ment in Des Raj Juneja v. Union of India, 
ILR (1979) 1 Punj & Har 388. For all 
these reasons, it appears that Sangat 
Singh’s case has not laid down the law 
correctly and is hereby overruled. 

21. For the aforesaid reasons, I am 
unable to find any merit in this set of 
writ petitions which are hereby dismiss- 
ed. The parties, however, are left to bear 
their own costs. 

G. C. MITAL, J.:— I agree, 


Petitions dismissed, 
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missioner under S. 32-D (3) — Revision 
under S. 32-D (4) to Financial Commis- 
sioner against the decision is not main- 
tainable, 


A revision under S. 32-D (4) of the 
Act is not competent before the Finan- 
cial Commissioner against an order of 
the Commissioner passed on appeal un- 
der S. 32-D (3) of the Act. (Para 23) 


Under sub-sec. (3), the power of hear- 
ing appeal is given to the State Govern- 
ment or to an officer authorised by the 
State Government and even if an appeal 
is decided by an officer authorised by 
the State Government in this behalf, he 
would be acting for and on behalf of 
the State Government and, therefore, his 
decision would also be the decision of 
the State Government in the eyes of 
law. If the Legislature wanted that an 
appeal would lie to a named officer or 
an officer authorised by the State Gov- 
ernment in that behalf alone, then the 
provisions of sub-sec. (3) would have 
been entirely different and it would 
have read either ‘prefer an appeal to...... 
officer’ or ‘prefer an appeal to an officer 
authorised by the State Government in 
this behalf’, whereas the present sub- 
section is ‘prefer an appeal to the State 
Government or an officer authorised by 
the State Government in this behalf’. In 
this manner, the State Government may 
hear the appeal itself or may authorise 
an officer to hear the same. In both the 
Situations, the appeal would be to the 
State Government and when it would 
be heard by an officer, it would be a 
decision of the State Government. Other- 
wise, it will be the choice of an appel- 
lant either to file the appeal before the 
State Government which would mean 
the Secretary or the Minister of the con- 
cerned Department or may file the ap- 
peal to the “officer authorised by the 
State Government in this behalf that is, 
the Commissioner, In one event, when 
the appeal was taken to the State Gov- 
ernment, it would be a decision of the 
State Government and if the appeal is 
taken to the Commissioner, then it would 
not be a decision of the State Govern- 
ment. This would create an anomaly be- 
sides being against the true interpreta- 
tion of sub-sec. (3). This interpreta- 
tion is further supported by a reading 
of sub-sec. (5) and what has been held 
to be final is the order of the State Gov- 
ernment, whether passed under sub- 
section (3) or sub-section (4). So, the 
Legislature is only envisaging the finality 
of the order passed under sub-sec. (3) 


P. & H. 95 


and it cannot be argued that if an order 
is passed under sub-sec. (3) by the State 
Government then it is final -and if it is 


passed by the Commissioner then it is. 


not final. In either of the situations, the 
order would be deemed to be of the 
State Government and would be final 
and holding to the contrary would again 
create an anomaly which would be 
against the true interpretation of sub- 
sec, (5). (Para 14) 

The following conclusions ‘would be 
deduced under the circumstances: 

(i) That if against the order of the 
Collector an appeal is decided under 
sub-sec. (3) of S. 32-D of the Act, no 
further revision would lie under sub- 
sec, (4) and finality would attach to the 
order under sub-~sec. (3) by virtue of sub- 
sec, (5), as the order under sub-sec. (3) 
would be deemed to be passed by the 
State Government even if passed by an 
officer authorised by the State Govern- 
ment in this behalf. 


(ii) That if no appeal is filed under 
sub-sec. (3), then the  revisional power 
under sub~sec. (4) can be exercised by 
the State Government or its delegate 
and finality will attach under sub-sec- 
tion (5) to such an order deeming the 
same to be of the State Government 
even if passed by its delegate. 


(iii) Clause (1) of the notification dated 
Dec. 23, 1963, would be redundant as the 
Financial. Commissioner will not be able 
to hear a revision under sub-sec. (4) 
against an order passed by the Commis- 
sioner under sub-sec. (3) of S. 32-D of 
the Act and cl. (2) of the notification 
will stand intact inasmuch as the power 
of revision under sub-sec. (4) would be 
exercised by the Commissioner in cases 
where no appeal has been preferred un- 
der sub-sec. (3) of S. 32-D of the Act. 

(iv) The notification dated Sept. 18, 
1958, would stand superseded by notifi- 
cation dated Oct. 1, 1964, which would 


be valid and operative. (Para 22) 
Cases Referred: Chronological Paras 
1977 Pun LJ 113 2, 8, 9, 19 
1971 Pun LR 715 | 2, 10 
1969 Pun LJ 573 13, 21 
1968 Pun LR 38 2, 9, 10,13, 20 
AIR 1966 SC 641 9, 18 


AIR 1963 SC 1503 11, 12, 13, 14, 

16, 18 

Sarjit Singh with Jagdev Singh, for 

Petitioner; I. S. Tiwana, Addl. Advocate 

ee ae and Achhra Singh, for Respon- 
ents, 


G. C. MITAL, J. The sole point 
which arises for consideration of the Full 
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Bench in this writ peticion is as to whe- 
ther a revision under S. 32-D (4) of- the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 (hereinafter referred to as the 
Act), is competent against an order pass- 
ed by the Commissioner under §. S2-D 
(3) of the Act. 


2 In this case, the learned Financial 
Commissioner dismissed the revision fil- 
ed under S. 32-D (4) of the Act against 
an order of the Commissioner passed 
under S. 32-D (3), as not being legally 
competent in view of the decisions of 
this Court in Kandhara Singh v. Bhajan 
Singh, 1977 Pun LJ 113, Chhota Singh 
v. State of Punjab, 1968 Pun LJ 38 and 
Munshi Singh v. State of Punjab, 1971 
Pun LJ 715. The petitioner filed this 
writ petition under Art. 226 of the Con- 
stitution-of India and at the preliminary 
hearing before the motion Bench chal- 
lenged the correctness of the aforesaid 
decisions. The motion Bench admitted 
the writ petition for decision of the 
aforesaid point by Full Bench and that 
is how the present writ petition has been 
placed before us. 


3. The petitioner is a landowner of 
village Bethali, tahsil Sirhind, district 
Patiala. According to the facts stated in 
the petition, he did not hold land in ex- 
cess of the permissible limit as most of 
the land was under tenants since before 
the commencement of the Act, some 
land was under mortgage and the mort- 
gagees were in possession of the land, 
31 bighas of land was in possession of 
the Canal Department and in this: man- 
mer, no part of the land held or owned 
by him was in excess of the permissible 
limit under the Act. 


4, Against the draft statement issued 
by the Collector, Agrarian Reforms, un- 
der S. 32-D (2) of the Act, the petitioner 
filed objections saying that there was no 
Surplus area with him after excluding 
the above-mentioned land with the ten- 
ants, mortgagees in possession and the 
Canal Department. Besides the above, he 
raised some other objections which need 
not be referred here because before the 
Full Bench the only point argued is as 
to whether a revision before the Finan- 
cial Commissioner under S. 32-D (4) of 
the Act was competent or not against an 
order passed by the Commissioner under 
5. 32-D (3). The Collector, Agrarian . Re- 
forms, vide order dated July’ 4, 1973, 
annexure P-1, held that the total area 
which is to be declared surplus comes to 
16.12 standard acres as- 
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may, within thirty days of the 


against: 18.91. 


ral 


A.I. R. 


standard acres stated in the draft ‘state- 
ment. The surplus area was reduced by 
the aforesaid order to the extent of 2.79 


standard acres by giving the benefit of, 


that area which was mortgaged and re- 
deemed after the commencement of the 
Act. Against the aforesaid order, the 
petitioner took an appeal to the Commis- 
Sioner, Patiala, under S. 32-D (3) of the 
Act, The Commissioner, by order dated 
Jan. 21, 1974, annexure P-2, rejected the 
appeal finding no merit therein. Against 
that order of the Commissioner, the 
petitioner filed a revision before the Fin- 
ancial Commissioner, Punjab, under Sec- 
tion 32-D (4) of the Act. The Financial 
Commissioner vide order dated Jan. 5, 
1978, annexure P-3, dismissed the revi- 
Sion holding that no revision was com- 
petent under S. 32-D (4) of the Act, fol- 
lowing the decisions referred to above. 


5 As already stated, the only poinf 
raised before us is about the correctness 
of the aforesaid three decisions and on 
the point whether a revision under Sec- 
tios 32-D (4) of the Act is competent 
before the Financial Commissioner 
against an order of the Commissioner 
passed on appeal under S. 32-D (3) of 
the Act. If we hold that a revision is 
Competent, then the case will have to 
be sent back to the Financial Commis- 
Sioner for decision on merits and in case 
We hold that no revision is competent 
before the Financial Commissioner, then 
the other points raised in the writ peti- 
tion will have to be determined by a 
learned single Judge of this Court. 
Therefore, we proceed to decide the only 
point raised before us. 


6. Shri Sarjit Singh, the learned 
counsel for the petitioner, has argued 
that if the provisions of various sub- 
Sections of S. 32-D of the Act are cor- 
rectly interpreted in the light of the 
notifications under S. 32-D (3) and Sec- 
tion 50 of the Act, the only irresistible 
conclusion would be that a revision is 
competent before the Financial Commis- 
sioner and he was in error in holding 
to the contrary and similarly, the afore- 
said three decisions do not lay down 
correct law. For facility of reference, 
the relevant sub-sections of S. 32-D of 
the Act are reproduced below:— 


` “32-D (3). Any person aggrieved by an 
order of the Collector under sub-sec. (2) 
order, 
prefer an appeal to the State Govern- 
ment or an officer authorised by the 
State Government in this. behalf. 
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(4) Without prejudice to any action 
under sub-sec. (8), the State Govern- 
ment may of its own motion call for any 
record relating to the draft statement 
at any time and, after affording the per- 


son concerned an opportunity of being - 


Ai pass such order as it may deem 
t. ' 

(5) Any order of the State Government 
under sub-sec, (3) or sub-sec. (4), or of 
the Collector subject to the decision of 
the State Government under those sub- 
sections shall be final.” 


S. 50 of the Act is also reproduced here- 
under: 


“50. The State Government may, by 
notification in the Official Gazette, direct 
that the powers exercisable by it under 
this Act shall, in such circumstances and 
under such conditions, if any, as may 
be specified in the notification, be exer- 
cisable also by an officer subordinate to 
the State Government.” 


The learned counsel for the petitioner 
contends that under S. 32-D (3) of the 
Act, the State Government has the pow- 
er to authorise an officer to hear an ap- 
peal and if the State Government issues 
a notification authorising an officer to 
hear the appeal under S. 32-D (3), then 
the hearing of such appeal by the autho- 
rised officer is in the capacity of that 
officer as such and not as State Govern- 
ment. He goes on to argue that the Le~- 
gislature has purposely made differen- 
tiation in the wordings contained in 
S. 32-D (3) ‘an officer authorised by the 
State Government’ and the wordings of 
5. 50, under which the State Govt. has 
the power to delegate, that is, ‘the power 
exercisable by the State Government 
may be exercisable also by an officer 
subordinate to the State Government’. 
According to him, under S. 50, the power 
of the State Government can be delegat- 
ed to an officer who would be deemed 
to be acting as State Government or on 
behalf of the State Government whereas 
the person authorised under §. 32-D (3) 
of the Act would be acting as an officer 
and not as State Government or on be- 
half of the State Government and that 
is why the State Government has issued 
notifications under S. 32-D (3) and S. 50 
separately, the wordings of which are 
materially different. These notifications 
are reproduced below for facility of re- 
ference:— l 
“REVENUE DEPARTMENT 
The 18th Sept. 1958. l 
No. 7353-ARI-(I1)-59/6417. In exercise 
of the powers conferred by sub- 
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sec, (3) of 5. 32-D of the Pepsu Tenancy 
and Agricultural Lands Act, 1955 (Act 
No. 13 of 1955), the Governor of Punjab 
is pleased to authorise the Commissioner, 
Patiala Division, for the purposes of that 
sub-section.” 


“REVENUE DEPARTMENT 
The 23rd Dec., 1963. 


No. S.O. 22/Pep.A.13/35/S-50/64.— In su- 
persession of Revenue Department Noti- 
fication No. S.O. 288-P. A. 13/55/S-50/62, 
dated the 11th Oct., 1962, and in exer- 
cise of the powers conferred by S. 50 of 
the Pepsu Tenancy and Agricultural 
Lands Act, 1955 (Act No. 13 of 1955), the 
Governor of Punjab is pleased to direct 
that the powers of the State Govern- 
ment exercisable under sub-sec. (4) of 
S. 32-D of the said Act shall also be ex- 
ercisable by:-~ 


(1) The Financial Commissioner, in 
cases where an order has been passed 
by the Commissioner, under sub-sec. (3) 
of S. 32-D; and 


(2) the Commissioner, in cases where 
no appeal has been preferred under sub- 
sec. (3) of 5. 32-D.” 

“REVENUE DEPARTMENT 

The ist Oct., 1964. 

No. S.O. 347/P.A4.3/55/S.50/64.— In super- 
session of Punjab Government Revenue 
Department Notification No. 31-ARI (II)- 
62/169, dated the 10th Jan., 1962, and m 
exercise of the powers conferred by sub- 
sec. (3) of S. 32-D of the Pepsu Tenancy 
and Agricultural Lands Act, 1955 (Act 
No. 13 of 1955), the Governor of Punjab 
is pleased to authorise:— 


(1) the Commissioners of Patiala, Am- 
bala and Jullundur Divisions, and 


(2) the Additional Commissioner, Am- 
bala Division, 
for the purposes of that sub-section, 
with respect to the areas of the erstwhile 
State of Pepsu falling within their res- 
pective jurisdiction.” 

% The learned counsel for the peti- 
tioner has contended that we have to 
place construction on the provisions of 
sub-sections (3), (4) and (5) of 5. 32-D 
and §. 50 of the Act in such a reasonable 
manner, according to the well-establish- 
ed canons, that all the relevant sub-sec- 
tions of S. 32-D remain operative and 
enforceable and not'in such a .manner 
that any one of the provisions of these 
sub-sections becomes redundant or in- 
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operative in a given circumstance. He 
has further submitted that the various 
sub-sections of S. 32-D would be better 
understood if they are read in harmony 
with the aforesaid three notifications 
thereby giving full effect to the afore- 
said three notifications and the only way 
to do so is to read in S. 32-D (3) that the 
officer authorised by the State Govern- 
ment exercises his powers of appeal as 
an officer in his individual capacity as 
such and not as delegate or representa- 
tive of the State Government. According 
to him, in this manner, full effect wouid 
be given to the provisions of sub-sec. (3), 
sub-sec. (4) and the aforesaid three noti- 
fications. If they are not read in this 
harmonious way, then if an appeal is 
taken under S. 32-D (3), the provisions 
of S. 32-D (4) would become redundant. 
Moreover, he says that cl. (1) of the noti- 
fication dated December 23, 1963, would 
also become redundant inasmuch as the 
Financial Commissioner will not be able 
to exercise his power under S. 32-D (4) 
of the Act where an order has been 
passed by the Commissioner under sub- 
sec. (3) of S. 32-D. Therefore, the learn- 
ed counsel submits that according to the 
well-established canons of interpretation 
of statutes, we should read the provi- 
sions of the Act and the notification in 
such a reasonable way that sub-secs. (3) 
and (4) of S. 32-D and the aforesaid noti- 
fications should remain operative and 
workable and no part of the same is left 
unworkable or redundant. Therefore, 
according to him, the only reasonable 
way to do so is to hold that when the 
Commissioner exercises the power of ap- 
peal under S. 32-D (3), he does so as an 
officer having the power to hear the ap- 
peal and not as a delegate of the State 
Government so that further remedy of 
revision is left open to the aggrieved 
party and the power of the State Gov- 
ernment or its delegate to hear the same 
under §. 32-D (4) remains intact. 


8. According to the learned counsel 
for the petitioner, the three decisions 
relied on by the Financial Commissioner 
do not lay down correct law according 
to the interpretation which he has put 
on the various sub-sections of S. 32-D 
of the Act. As regards Kandhara Singh 
v. Bhajan Singh (supra), he says that 
not only is the interpretation placed by 
the Bench wrong, according to the above 
interpretation of his, the premises on 
which the Bench preceeded to decide 
the case was also erroneous. A reading 
of the last five lines cf para 3 of that 
judgment would show that the Bench 
proceeded on the assumption that while 
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hearing an appeal under S. 32-D (3), the 
Commissioner exercises its power in the 
capacity of delegate of the Government. 
There is no notification under S. 50 dele- 
gating the power of the State Govern- 
ment under S. 32-D (3) of the Act to the 
Commissioner, According to the learn- 
ed counsel, this is the only reasoning on 
which the judgment has proceeded and 
in the absence of the notification under 
S. 50, delegating power under S. 32-D (3) 
to the Commissioner, the aforesaid de- 
cision cannot be held to lay down the 
correct law. It is true that the aforesaid 
decision proceeded on the basis as ceriti- 
cised by the learned counsel for the 
petitioner, but the point that still re- 
mains for consideration before us is that 
where the appeal is heard by the Com- 
missioner under S. 32-D (3), whether he 
decides it as State Government or with 
powers of the State Government or not 
in the absence of a notification under 
©. 50 delegating the power of the State 
Government to the Commissioner under 
S. 32-D (3) of the Act. This we would 
answer after hearing the learned coun- 
sel for both sides. 


9. The decision in Kandhara Singh’s 
case (supra) has referred to another de- 
Cision in Chhota Singh v. State of Pun- 
jab (supra). The learned counsel for the 
petitioner has challenged the ` correct- 
ness of the decision in Chhota Singh’s 
Case (supra) on the ground that it pro- 
ceeded on the basis that the provisions 
of sub-secs. (3) and (4) of S. 32-D are 
analogous to the provisions of Ss. 21 (4) 
and 42 of the East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act, 1948 (hereinafter refer- 
red to as the Consolidation Act), and, 
therefore, the judgment of the Supreme 
Court in, Harbhajan Singh v. Karam 
Singh, AIR 1966 SC 641, was brought in 
aid that there is no power of review. 
According to the learned counsel, there 
is material difference between the two 
provisions and, therefore, that parity of 
reasoning is not correct and, in any case, 
the point which he has urged before us 
was not pressed before the learned Judge 
deciding that case and was not consider- 
ed therein. Therefore, that case has- no 
bearing and in any case does not lay 
down correct law, according to the inter- 
pretation which he has sought to place 
on the relevant provisions of the Act 
and the notifications. 


10. As regards Munshi Singh v. State 
of Punjab (supra), it is submitted that 
it is not applicable as the point raised 
here was not considered in that case and 
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the main point decided there was about 
the meaning to be given to the words 
‘at any time’ occurring in sub-sec, (4) of 
S. 32-D of the Act. In this case, reliance 
was placed on Chhota Singh v. State of 
Punjab (supra). It is true that the point 
for consideration in that case was dif- 
ferent from the one which we have to 
decide and that is why, even the coun- 
sel for the State did not rely on this 
judgment in reply to the argument of 
the learned counsel for the petitioner. 

li. Mr. I. S. Tiwana, the learned 
Additional Advocate General, Punjab, 
in reply to the arguments of the learned 
counsel for the petitioner, has stated 
that the interpretation placed on the 
relevant provisions of the Act and the 
notifications by the opposite side on the 
face of it appears to be attractive, but, 
if a detailed probe is made, then the 
fallacy in the interpretation of the pro- 
visions becomes. apparent. He argued 
that §. 32-D was brought in by the in- 
sertion of Chap. IV-A by the Pepsu Ast 
No. 15 of 1956 and while inserting Chap- 
ter IV-A in the parent Act, although 
S. 50 was already there authorising dele- 
gation of power by the State Govern- 
ment to any officer, yet by way of abun- 
dant caution and specially for purposes 
of Chapter IV-A, a provision was made 
in sub-sec. (3) of 32-D giving authority 
to the State Government to authorise an 
officer to hear an appeal in case the 
State Government was not willing to 
hear the appeal itself for one or more 
reasons. Therefore, the provision in sub- 
sec. (3) of S. 32-D of the Act giving au- 
thority to the State Government to au- 
thorise an officer to hear an appeal was 
merely repetitive of the power already 
granted under S. 50 and did not in any 
way affect the true and correct interpre- 
tation of the provisions of sub-sec. (3) 
of S. 32-D. According to him, if sub- 
sec. (3) is read more closely, it would be 
found that an appeal would lie to the 
State Government or to an officer autho- 
rised by the State Government in this 
behalf. He has emphasised that appeal 
lies to the State Government whether 
it is heard by the State Government or 
it is authorised to be heard by an officer 
of the State Government. If the Legis- 
lature wanted that the appeal should be 
heard by an officer alone then the Legis- 
lature could indicate the officer in the 
Statute or could give the authority to the 
State Government to name the officer, 
This is not what the Legislature has 
done. The Legislature has specifically 
enacted that the appeal shall lie to the 
State Government or the officer autho- 
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rised by the State Government in this 
behalf and, therefore, . whether the ap- 
peal is heard by the State Government 
itself or by its nominee, it would still be 
a decision by the State Government. 
Otherwise, there was no use of giving 
the right of appeal to the State Govern- 
ment in sub-sec. (3) and the only word- 
ing in sub-sec. (8) would have been ‘pre- 
fer an appeal to an officer authorised by 
the State Government in this behalf, in- 
stead of ‘prefer an appeal to the State 
Government or an officer authorised by 
the State Government in this behalf’. 
So keeping the differentiation between 
these two wordings, it is urged by the 
counsel for the State that full meaning 
has to be given to sub-sec. (3). and the 
only way to read it would be that an 
appeal lies to the State Government or 
to its nominee duly authorised in this 
behalf and there is no difference between 
a nominee and a delegate and, therefore, 
he has relied on Roop Chand v. State of 
Punjab, AIR 1963 SC 1503. 


12. After placing the aforesaid inter- 
pretation on sub-sec. (3), he had to fair- 
ly concede on the basis of the decision 
of the Supreme Court in Roop Chand’s 
case (supra), that once an appeal is heard 
by the Commissioner as an officer au- 
thorised as a nominee of the State Gov- 
ernment, then there can be no further 
revision under sub-sec. (4) of Sec. 32-D 
either to the State Government or its 
delegate, the Financial Commissioner, 
and to that extent, sub-sec. (4) would 
be redundant as S. 42 of the Consolida- 
tion Act was held to be redundant in a 
simliar situation by the Supreme Court 
in the above noted case. However, he 
says that sub-sec. (4) would not become 
void for all purposes inasmuch as if no 
appeal is filed by an aggrieved person 
under sub-sec. (3), but directly a revi- 
sion is taken under sub-sec. (4), then the 
State Government or its delegate, the 
Financial Commissioner or the Commis- 
Sioner, as the case may be, would be en- 
titled to hear the revision and such a 
revision would not be incompetent. 


13. In support of his argument, the 
learned counsel for the State has relied 
on sub-sec. (5) of S. 32-D and has argu- 
ed that even this sub-section is referring 
to an order of the State Government 
which is to be passed under sub-sec. (3) 
or sub-sec, (4). He says, even the Legis- 
lature was conscious of the fact that the 
orders under sub-sec. (3) or sub-sec. (4) 
would be the orders of the State Gov- 
ernment and, therefore, those orders of 
the State Government were held to be 


100 F. & H. 


final by this sub-section. He further sub- 
mits that S. 32-D was inserted in the 
year 1956 when similar provisions were 
contained in the Consolidation Act under 
S. 21 (4) and S. 42, where an appeal was 
to be heard under S. 21 (4) by the State 
Government or its nominee and the re- 
vision under S. 42 was also to be heard 
by the State Government or its delegate. 
Those provisions came up for interpre- 
tation before the Supreme Court in Roop 
Chand v, State of Punjab (supra), in 
1963, and, by virtue of that decision, sub- 
secs. (3) and (4) of S. 32-D have to be 
interpreted ‘in the same manner and, in 
doing so, the only irresistible conclusion 
is that the orders passed, whether under 
sub-sec. (3) or sub-sec. (4) by one officer 
or the other, would be the orders of the 
State Government and to harmoniously 
reconcile the two provisions the only 
correct way to interpret or read them 
would be that if an appeal is decided un- 
der sub-sec. (3), whether by the State 
Government or an officer duly autho- 
rised, the same would be treated as de- 
cision of the State Government and 
would be final under sub-sec. (5) and no 
revision would lie under sub-s. (4) and in 
cases where no appeal is taken under 
_ sub-sec. (3) and instead a revision is fil- 
ed under sub-sec. (4), then the decision 
under sub-sec. (4), whether by the State 
Government or by an officer to whom 
the powers are delegated, would be final 
under sub-sec. (5) treating it to be that 
of the State Government. So far as the 
notifications referred to by the learned 
counsel for the petitioner and reproduc- 
ed above are concerned, the learned 
Additional Advecate General argues that 


the same cannot override the provisions 


of the Act and have to be read subject 
to the provisions of sub-secs. (3), (4) and 
(5) and in doing so if some part of the 
notification becomes unworkable, then 
_ to that extent the notification has to be 

held to be inoperative and ineffective. 
. This is particularly with reference to the 
notification dated Dec. 23, 1963. Accord- 
ing to the learned counsel, keeping in 
view the Supreme Court decision im 
Roop Chand’s case (supra), para 1 of the 
notification would be ineffective because 
the Financial Commissioner under sub- 
sec. (4) would not be able to revise the 
order of the Commissioner passed under 
sub-sec, (3), as an order under sub-sec- 
tion (3) would be of the State Govern- 
ment and the Financial Commissioner 
would also be acting as the’ State Gov- 
ernment. However, para 2 would remain 
operative where the Commissioner would 


be able to hear a revision under sub- 
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sec. (4), where no appeal has been pre- 
ferred under sub-sec. (3). He has also 


‘relied, in support of: his argument on the 


decisions of this Court in Kandhara 
Singh v. Bhajan Singh (supra), Chhota 
Singh v. State' of Punjab (supra) and 
Kishan Singh v. State of Punjab, 1969 
Pun LJ 573. i 


14. After hearing the learned counsel 
for the parties, we are of the view that 
the only way to interpret and read the 
provisions of sub-secs, (3), (4) and (5) of 
S. 32-D, keeping in view the decision of 
the Supreme Court in Roop Chand’s case 
(supra), is that under sub-sec. (3), the 
power of hearing appeal is given- to the 
State Government or to an officer au- 
thorised by the State Government and 
even if an appeal is decided by an officer 
authorised by the State Government in 
this behalf, he would be acting for and 
on behalf of the State Government and, 
therefore, his decision would also be the 
decision of the State Government in the 
eye of law. If the Legislature wanted 
that an appeal would lie to a named 
officer or an officer authorised by the 
State Government in that behalf alone, 
then the provisions of sub-sec. (3) would 
have been entirely different and it 
would have read either ‘prefer an ap- 
peal to......... officer’ or ‘prefer an appea 
to an officer authorised by the State 
Government in this behalf, whereas 
the present sub-section is ‘prefer an ap- 
peal to the State Government or an offi- 
cer authorised by the State Government 
in this behalf’. In this manner, the State 
Government may hear the appeal itself 
or may authorise an officer to hear the 
same. In both the situations, the appeal 
would be to the State Government and 
when it would be heard by an officer, it 
would be a decision of the State Govern- 
ment, Otherwise, it will be the choice 
of an appellant either to file the appeal 
before the State Government which 
would mean the Secretary or the Minis- 
ter of the concerned Department or 
may file the appeal to the officer autho- 
rised by the State Government in this 
behalf, that is, the Commissioner, as has 
been notified in the present case. In one 
event, when the appeal was taken to the 
State Government, it would be a decision 
of the State Government and if the ap- 
peal is taken to the Commissioner, then 
it would not be a decision of the ‘State 
Government, This would create an ano-{ 
maly besides being against the true in- 
terpretation of sub-section (3). This in- 
terpretation is further supported by 
reading of sub-sec. (5) and what- has been 
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held to be final is the order of.the State 


Government, whether passed under sub~ 


sec. (3) or sub-sec. (4). So, the Legisla- 
ture is only envisaging the finality of 
the order passed under sub-sec. (3) and 
it cannot be argued that if an order is 
passed under sub-sec. (3) by the State 
Government then it is final and if it is 
passed by the Commissioner then it is 
aot final. In either of the situations, the 
order would be deemed to be of the 
State Government and would be final 
and holding to the contrary would agam 
create an anomaly which would be 


against the true interpretation of sub- 


sec, (5). From the interpretation which 
we have placed above, it is true, as also 
conceded by the learned counsel for the 
State, that sub-sec. (4) would become 
redundant in a case where appeal was 
taken under sub-section (3) and was de- 
cided either by the State Government 
or its authorised officer but it would be 
affective in those cases where no appeal 
is filed under sub-sec. (3) and instead a 
direct revision is filed under sub-sec. (4). 
Similar would be the position with re- 
gard to the notification dated Dec. 23, 
1963. The Financial Commissioner will 
not be able to exercise his power under 
sub-sec. (4) in cases where an order has 
been passed by the Commissioner under 
sub-sec. (3) and to that extent cl. (1) of 
the notification will be totally redun- 
dant but cl. (2) of the notification would 
be effective where a Commissioner would 
be able to entertain a revision under 
sub-sec. (4) in cases where no appeal is 
preferred under sub-sec. (3). 


15. We are not impressed by the 
argument of the learned counsel for the 
petitioner that in S. 50 of the Act, for 
purposes of delegation different words 
have been used as compared to the latter 
part of sub-sec. (3) of S. 32-D and, there- 
fore, we should interpret the two provi- 
sions differently. Section 32-D was in- 
serted by the Amendment Act No. 15 of 
1956 and, therefore, it appears‘ that by 
way of abundant caution or by way of 
repetition, authority was given in sub- 
section (3) to the State Government to 
authorise an officer to hear an appeal 


under sub-section (3) which will lie to’ 


the State Government. So, even if the 
words ‘or an officer authorised by the 
State Government in this behalf’ were 
to be omitted, still by virtue of Sec. 50, 
the State Government could delegate its 
power of appeal to a Commissioner or 
any other officer and if the Legislature 
somehow has added the aforesaid words 
in sub-sec. (3), it makes no material dif- 
ference and the position still remains the 


same that the State. Government can au- 
thorise an officer to hear an -appeal 


which lies to the State Government. 


Therefore, the aforesaid words in sub- 
sec. (3) do not convey a different mean- 
ing and whether the words are to be 
read or not, the same result flows, that 
is, under sub-sec. (3) appeal lies to the 
State Government which may be dispos- 
ed of by it or by its nominee. 


16. Now let us compare the provisions 
of sub-sec. (3) and sub-sec. (4) of Sec- 
tion 32-D of the Act with the provisions 
of S. 21 (4) of the Consolidation Act as 
it stood before its amendment in view of 
the decision of the Supreme Court in 
Roop Chand’s case (supra) and S. 42 of 
the Consolidation Act. The relevant pro- 
visions of S. 21 (4) of the Consolidation 
Act were as under:— 


“21 (4). Any person aggrieved by the 
order of the Settlement Officer (Conso- 
lidation) under sub-sec. (3) may within 
Sixty days of that order appeal to the 
State Government.” 

S. 42 of that Act was as under:— 


“42. The State Government may at any 

time for the purpose of satisfying itself 
as to the legality or propriety of any 
order passed, scheme prepared or con- 
firmed or repartition made by any offi- 
cer under this Act call for and examine 
the records of any case pending before 
or disposed of by such officer and may 
pass such order in reference thereto as 
it thinks fit.” 
S. 41 of the Consolidation Act empower- 
ed the State Government to delegate any 
of its powers or functions under that Act 
to any of its officers either by name or 
cesignation. 


17. A comparison of the aforesaid 
provisions of the Consolidation Act with 
S. 32-D (3) and (4) and S. 50 of the Act 
clearly shows that S. 32-D (3) is analog- 
ous to S. 21 (4) of the Consolidation Act 
except for the difference that in Sec- 
tion 32-D (3), apart from the words 
‘prefer an appeal to the State Govern- 
ment’, the sentence further continued 
‘or an officer authorised by the State 
Government in this behalf’. If these fur- 
ther words had not been added, even 
then by virtue of S. 50 of the Act, the 
State Government could delegate its 
power to any officer including the Com- 
missioner. The addition of further words 
has made duplicacy with regard to the 
power to delegate or to authorise an 
officer to act on behalf of the State Gov- 
ernment and this may be called dupli- 
cacy or repetition, but the net result is 
that the appeal lies to the State Gov- 
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ernment and, therefore, this provision is 
almost similar to the provision of Sec- 
tion 21 (4) of the Consolidation Act. 
Equally, the provision of S. 32-D (4) is 
similar to S. 42 of the Consolidation Act 
where the right of revision is given to 
the State Government to examine any 
record for itself. Further, the provision 
of S. 50 of the Act is similar to S. 41 of 
the Consolidation Act which empowers 
the State Government to delegate its 
powers or functions to any officer. There- 
fore, we find that the corresponding pro- 
visions of the two Acts are similar and 
have to be interpreted in the same 
manner, 


18. For purposes of interpretation of 
the relevant provisions of the Act, we 
place reliance on the decision in Roop 
Chand’s case: (supra), where the Supreme 
Court held as follows: 

‘Where the State Government has, un- 
der S. 41 (1) of the East Punjab Hold- 
ings (Consolidation and Prevention of 
Fragmentation) Act, 1948, delegated its 
power given under §. 21 (4) to hear ap- 


peals to an officer, an order passed by 


such officer is an order passed by the 
State Government itself and not an 
‘order passed by any officer under this 
Act’? within the meaning of S. 42. The 
order contemplated by S. 42 is an order 
passed by an officer in his own right and 
not as a delegate. The State Government, 
therefore, is not entitled under S. 42 to 
call for and examine the record of the 
Case disposed of by the officer acting as 
delegate. An order passed by che State 
Government under S. 42 in such a case 
is a nullity and deserves to be set aside 
under Art, 32 of the Constitution of 
India.” 


It was further held: 


“The word delegate means little more 
than agent. An agent exercises no pow- 
ers of his but only the powers of his 
principal. Therefore, an order passed bv 
an officer on delegation to him under 
S. 41 (1) of the power of the Government 
under S. 21 (4), is for the purposes of the 
Act, an order of the Government”. 

In the aforesaid Supreme Court case, 
against the order under S. 21 (4), a re- 
vision was filed under S. 42 and that re- 
vision was allowed and the order under 
S. 21 (4) was set aside. The Supreme 
Court held that since the order under 
S. 21 (4) was of the State Gavernment 
no order under S. 42 could be passed and 
as such the order under Section 42 being 
illegal was quashed. The Supreme Court, 
in Harbhajan Singh v. Karam Singh 
(supra), held that there is no provision in 
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the Consolidation Act granting express 
power of review to the State Govern- 
ment in regard to an order made under 
S. 42 of the Act and, therefore, the pre- 
vious order passed on an application un- 
der S. 42 could not be reviewed and the 
subsequent order of review would he 
ultra vires and without jurisdiction. On 
a parity of reasoning, the aforesaid deci- 
Sion would also be applicable to the facts 
of the present case inasmuch as the or- 
der under Section 32-D (3) of the Act 
would be of the State Government and 
an order under Section 32-D (4) would 
also be of the State Government. That 
would mean that the State Government. 
is exercising the power twice over with- 
out there being any express power for 
review. On this ground also, if the Fi- 
nancial Commissioner had interfered un- 
der S. 32-D (4) and had reversed the 
order passed under Section 32-D (3), it 
would have been liable to be set aside 
on this ground. In the present case, in 
aur view, the Financial Commissioner 
was justified in holding that no revision 
is competent. 


19. Referring to Kandhara Singh v. 
Bhajan Singh (supra), it is true that the 
point which has been precisely raised 
before us was not raised there and, 
therefore, there is no specific decision 
about the interpretation of sub-sees. (3) 
and (4) of Section 32-D of the Act in 
that case. Moreover, that decision pro- 
ceeded on the assumption that the Com- 
missioner decided the appeal under Sec- 
tion 32-D (3) as a delegate of the State 
Government and even the learned coun- 
sel for the petitioner has not disputed 
that if the appeal is decided by the 
Commissioner as a delegate of the State 
Government, then the power of revision 
under Section 32-D (4) cannot be exer- 
cised. As already pointed out, we are not 
impressed by the distinction which the 
learned counsel for the petitioner want- 
ed to raise on the peculiar wording of 
sub-section (3) with regard to the autho- 
risation by the State Government as dis- 
tinguished from delegation under Sec- 
tion 50 of the Act. Therefore, the afore- 
said decision is correct where the quash- 
ing of the order of the Financial Com- 
missioner by a learned single Judge in ` 
the writ petition was upheld by the Let- 
ters Patent Bench. : 


20. With regard to Chhota Singh v. 
State of Punjab (supra), the decision is 
correct that after an order is passed un- 
der sub-section (3), the same cannot be 
upset in revision under sub-section (4) 
of Section 32-D of the Act. 
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21. So far as Kishan Singh v. State 
of Punjab (supra), is concerned, that đe- 
cision is also correct as it was held there- 
in that an order under. sub-section (3) 
cannot be reversed in exercise of power 
under sub-section (4) of Section 32-D of 
the Act. We approve of this decision also. 

22. After analysing the whole situa- 
tion, we come to the following conclu- 
sions : l 

(i) That if against the order of the Col= 
lector an appeal is decided under sub- 
section (3) of Section 32-D of the Act, 
no further revision would lie under sub- 
section (4) and finality would attach toe 
the order under sub-section (3) by vir- 
tue of sub-section (5), as the order un- 
der sub-section (3) would be deemed to 
be passed by the State Government even 
if passed by an officer authorised by the 
State Government in this behalf. 

(ii) That if no appeal is filed under sub- 
section (3) then the revisional power un- 
der sub-section (4) can be exercised by 
the State Government or its delegate and 
finality will attach under sub-section (5) 
to such an order deeming the same to be 
of the State Government even if passed 
by its delegate. 

(iii) Clause (1) of the notification dated 
December 23, 1963, would be redundant 
as the Financial Commissioner will not 
be able to hear a revision under sub-sec« 
tion (4) against an order passed by the 
Commissioner under sub-section (3) of 
Section 32-D of the Act and clause (2) 
of the notification will stand intact in- 
asmuch as the power of revision under 
sub-section (4) would be exercised by 
the Commissioner in cases where no ap-~ 
peal has been preferred under sub-sec« 
tion (3) of Section 32-D of the Act. 

(iv) The notification dated Sept. 18, 
1958, would stand superseded by notifi- 
cation dated October 1, 1964, which 
would be valid and operative. 

23. On the view we have taken, if 
must be held in this case that the Finan- 
cial Commissioner was right in holding 
that no revision was competent before 
him under Section 32-D (4) of the Act 
against the order of the Commissioner 
passed under Section 32-D (3) and, there- 
fore, we uphold his order which has been 
impugned in this writ petition on the 
point of jurisdiction. The writ petition 
may now be placed before a learned sin- 
gle Judge of this Court for decision of 
the same on merits. 

S. S. SANDHAWALIA, C. J.:— 1 
agree. . 

D. S. TEWATIA, J.:— I agree, 
Order accordingly. 
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The Kurukshetra University and 
others, Appellants v. Rural College of 
Education, Kaithal, Respondent. 

Letters Patent Appeal No, 630 of 1978, 
D/- 22-11-1979.* 

(A) Kurukshetra University Act (12 of 
1956), Ss. 15, 16 and Appendix 1 (k) — 
Ordinances framed under Ss. 15, 16 
Ordinance I — Guidelines issued by 
University to affiliated Colleges for pur- 
poses of admission to B. Ed. Course for 
the year 1977-78 are within Ordinance 1 
and therefore binding on Colleges, 
C. W. P. No, 1357 of 1978, D/- 9-10-1978 
(Punj & Har), Reversed. 


The guidelines issued by the Kuruk- 
shetra University to all Colleges of Edu- 
cation affiliated thereto for the purposes 
of admission to the B. Ed. Course for 
the session of 1977-78 are totally well 
encompassed within the statutory sanc- . 
tion provided by Ordinance 1 admittedly 
framed under the provisions of the 


' Kurukshetra «University Act. Conse- 


quently it would follow that for the in- 
fraction of the guidelines, University is 
entitled to take action against the affi- 
hiated college and withdraw the affilia- 
tion and refuse registration to the stu- 
dents admitted in contravention thereof. 

(Paras 10, 12) 


Sub-clause (k) of Appendix I which 
prescribes form of application for affi- 
liation to the University makes it even 
more clear that the affiliated colleges 
are bound to observe not only all the 
provisions of the Act, Statutes, Ordinan- 
ces and Regulations of the University, 
but also any instructions issued by the 
Executive Council or on its behalf from 
time to time. C. W. P. No. 1357 of 1978, 
D/- 9-10-1978 (Punj and Har), Reversed. 

(Para 10) 


(B) Letters Patent (Punj & Har), 
Clause 10 — Letters Patent Appeal — 
New plea — New ground for which no 
basis exists in pleadings or‘ in arguments 
before single Judge cannot be allowed to 
be raised at the belated stage of argu- 
ment in appeal. (Para 11) 


S. C. Mohunta (for the University) 
and Naubat Singh, Sr. Dy. Advocate- 


General (for the State of Haryana) for 


*Against judgment of Gurnam Singh, J. 
in C. W. P, No, 1357 of 1978, D/- 9-10- 
1978. 
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: Appellants; 
Mongia, for Respondent. 


S. S. SANDHAWALIA, C, J.:— Whe- 
` ther the guidelines issued by the Kuruk- 
shetra University to all the Colleges of 
education. affiliated thereto for the pur- 
poses of admission to the B. Ed. Course 
for the session of 1977-78 (Annexure 
P. 3), are within the ambit of the statu- 
tory provisions of Ordinance 1 framed 
under the Kurukshetra University Act, 
1956, is the solitary: though meaningful, 
question which arises in this appeal un- 
der clause 10 .of the Letters Patent, 


2. Though the issue aforesaid is 
manifestly legal, the matrix of facts giv- 
ing rise to the same nevertheless call for 
some detailéd notice. The Rural College 
of Education, Kaithal, managed by the 
Rural College Society is a body register- 
ed under the Societies Registration Act. 
It was established in the year 1970 and 
it does not seem to be in serious dispute 
that one of the aims and objects of the 
society was the maintaining of educa- 
tional institutions for the social and poli- 
tical education amongst the rural masses, 
Originally, this institution was affiliated 


with the Punjab University which at the. 


time had territorial jurisdiction over the 
area, but in July 1976 it was disaffiliated 
therefrom and affiliated with the Kuruk- 
shetra University. There is a history of 
litigation between the respondent-college 
and the University which is no longer 
of any relevance and it suffices to men- 
tion that for the session of 1977-78, the 
University forwarded the guidelines for 
admission to the B. Ed. Classes (Anne- 
xure P/3 to the Writ Petition) and fur- 
ther directed that the students having 
domicile in Haryana, whether belonging 
to rural or urban areas would be eligible 
for admission. The respondent-college 
objected to the issuance of the guide- 
lines alleging that the University had no 
authority to fetter its right to admit 
students nor: could it be compelled un- 
der the instructions to confine admissions 
to the students of Haryana State only, 
irrespective of their urban or rural 
background. 


3. Despite the guidelines issued by 
the Kurukshetra University, the re- 
spondent-college inserted an Admission 
Notice in ‘The Tribune’ of July 24, 1977 
‘that only persons born: or educated in 
a village anywhere in India need apply 
for admission in the college. At the stage 
of the admission of the students, the 
University deputed Dr. A. P. Sharma 
‘and Dr. B. R. Gupta to be the members 
‘of the Admission Committee constituted 
‘ under Ordinance-1 along with three 


Kuldip Singh with R S, 


others representing the respondent- 
college. At the time of holding inter- 
views the aforesaid two members repre- 
senting the Kurukshetra University 
{hereinafter called as the University) 
insisted that the students having domi- 
cile in Haryana irrespective of. the fact 
whether they belong to Rural or Urban 
areas should be granted admission and 
when this was not agreed to by 
the others, the two nominated members 
withdrew from the Committee under 
protest and did not participate in the 
admission interviews. The remaining 
members admitted 100 students who had 
their education in rural areas anywhere 
in India. The University, however, took 
the stand that this admission was in de- 
rogation of the guidelines issued by it 
and consequently illegal, but the presi- 
dent of the governing body of respon- 
dent-college stuck to the stand and fur- 
ther questioned the University’s power 
to issue the guidelines. Ultimately, the 
appellant-University served a show- 
cause notice as to why it should not be 
disaffiliated as they had admitted stu- 
dents in patent violation of the guide- 
lines issued by the University to which 
the respondent-college took the stand 
that the University had no power to 
issue the guidelines. Ultimately, the 
Executive Council of the University vide 
its letter Annexure P/12 to the Writ Pe- 
tition decided to disaffiliate the: College 
with effect. from the Session of 1977-78 
and further informed that the students 
admitted by the College were not being 
registered by the University, 


4, Aggrieved by the insistence of tha 
University to enforce the guidelines, An- 
mexure P/3 and the disaffiliation of the 
college, the writ petition giving rise to 
the present appeal was preferred. The 
Jearhed single Judge before whom the 
matter came up in the first instance took 
the view that since the college was be- 
ing maintained with the funds collected 
from the rural areas, the Society prima 
facie had the power to regulate admis- 
sion of the students to the College, and 
was further not satisfied that the guide- 
lines issued by the University were cov- 
ered by the provisions of the Univer- 
sity Ordinances framed under the Kuru- . 
kshetra University Act itself. Holding 
that it was not clear from the record as 
to under what provisions of law the 
guidelines, Annexure P/3 had been issu- 
ed, he struck the same down as illegal 
and as a consequence also set aside the 
disaffiliation of the University, 


- §. This Letters Patent Appeal. first - 
came up before the Division Bench, who 
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in their. reference order had. taken the 
view that the larger question regarding 


a University. having the power to control. 


and regulate the admission of students 
to a recognized college merited an 
authoritative decision ‘by a _ larger 


Bench and that is how the matter is be- — 


fore us. , 
6. Now the argument has 


Mr. 5. C. Mohunta, the learned Advo- 
cate for the appellant-University has in- 
cisively contended and m our view 
rightly that the sole question now is, 
whether the guidelines Annexure P/3 
issued by the University have the statu- 
tory sanction of the Act and the Ordi- 
mance issued thereunder? Counsel pinn- 
ed himself down to the argument that 
the impugned guidelines were squarely 
within the ambit of Ordinance-1 duly 
framed under the Kurukshetra Univer- 
sity Act. As’ the whole argument inevit- 
ably revolves around the relevant part 
of its provisions it is necessary at the 
very outset to read clause (2) of the Or- 
dinance-1; 


Admission Committee, 
(i) x x x x 

(2) The Admission’ Committee shall, 
subject to the provisions of Ordinances, 
decide :— 

(i) the manner in which admission to 
the University Teaching . Departments 
and to the Colleges recognised/maintain- 
ed by the University shall be regulated; 

(ii) in particular and without prejudice 
to the generality of the foregoing power, 
the Committee may lay down :— 

(a) the principles of drawing up of 
merit’ lists of candidates applying for ad- 
mission, and the categories of candidates 
for which any seats are to be reserved 
and/or to whom any weightage is to be 
allowed for placement in the merit lists; 


(b) the number of seats to be available 
in the Departments and in the Colleges; 

(c) the schedule of dates for admission 
to the various courses; 


(d) such other matter as may be re- 
ferred to it by the Vice-Chancellor”. 


In the light of the above, the core of the 
matter is whether the aforesaid provi- 
Sions are adequate statutory source for 
the guidelines, Annexure P/3. 
© % Now a reference to Annexure P/3 
would indicate that it expressly is 
a guideline to be inflexibly ` followed by 
_ all the Colleges of education for admis- 


sion to the B. Ed. Course. Amongst other — 


things it provides for the reservation of 
the seats, eligibility of the candidates 
and included therein is the specific pro- - 


Kurukshetra University v. Rural College of Education (FB) 


indeed 
been reduced to a very narrow compass. 
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vision which is the bone of contention, 
namely, that the Haryana domicil would 
be obligatory for admission to the B. Ed. 
Course. The guidelines also provide for 
the weightage, eligibility, and for the 
merit list as also the admission proce- 
dure for the recognized colleges of edu- 
cation etc. 

8. Now looking at the contents of An- 
nexure P/3, and the provisions of Ordi- 
nance-1, it appears to us that there can 
be little doubt that the guidelines issued 
fall fairly and squarely within the field 
delineated by clause (2) of Ordinance-1. 
However, it first- calls for pointed notice 
that Ordinance-1, clause (1), provides for 
the constitution of an Admission: Com- 
mittee and sub-clauses (a) to (f) thereof 
prescribe the personnel which are to con- 
stitute these Admission Committees at 
various levels and in the different insti- 
tutions, Sub-clause (c) (iii) pertains to 
the professional colleges including col- 
leges of Education which therefore come 
specifically and pointedly within the am- 
bit of this ordinance. 


% Now clause (2) of Ordinance-1i 
empowers the Admission Committee to 
decide the manner in which admissions 
to the Colleges recognized or maintain- 
ed by the University shall be regulated. 
This power which is widely worded, is 
too plain to need any elaboration. How- 
ever, if any, was needed, the same is pro- 
vided by sub-clauses (ii) (a) (b) (c) and 
(d). These, in terms provide that the 
principles for drawing up the merit list 
of candidates applying for admission, 
the number of seats to be available, 
schedule of dates and the residuary 
questions of all sorts which may be re- 
ferred to the Admission Committee by 
the Vice-Chancellor may be provided 
for. It appears to us that this wide rang- 
ing language does not only cover An- 
nexure P/3, but much more than that, 


10. On the aforesaid view, it is plain 
that the guidelines, Annexure P/3, are 
totally well encompassed within the sta- 
tutory sanction provided by Ordinance-] 
admittedly framed under the provisions 
Kurukshetra University Act. 
Once that is so, there can be little doubt 
that the respondent-College was bound 
by the aforesaid guidelines. The matter 
seems to be put beyond any doubt by 
Appendix-1 which prescribes form of 
application for affiliation to the Univer- 
sity. Sub-clause (k) thereof is in the 
following terms :— 

“an assurance that after the College 
is recognised. any. transference of ma- 
hagement and all changes in the teach- 
ing ‘staff shall be forthwith reported to 
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the Vice-Chancellor and that the insti- 
tution shall faithfully observe the pro- 
visions of the Act, Statutes, Ordinances 
and Regulations of the University, or 
any instructions issued by the Executive 
Council or on its behalf, from time to 
time”. 

This would make it even more clear that 
the affiliated colleges are bound to ob- 
serve not only all the provisions of the 
Act, Statutes, Ordinances and Regula- 
tions of the University. but also any in- 
structions issued by the Executive Coun- 
cil or on its behalf from time to time. 


11, Repelled on his main stand that 
there was no statutory provisions under 
which the guidelines Annexure P/3 had 
been issued, Mr. Kuld?p Singh then fell 
back on an argument of despair. It was 
sought to be contended rather vehement- 
ly that the provisions of Ordinance-1 
itself are bad and either ultra vires of 
the Act or otherwise unconstitutional. 
We are unable to either appreciate, or 
to permit the raising of any such con- 
tention at the stage of a Letters Patent 
Appeal. Reference to the exhaustive 
writ petition would show that far from 
so alleging, there wes not even a hint 
that Ordinance-1 of the Act was either 
ultra vires of the parent statute or was 
unconstitutional. Indeed there is not 
even a specific reference to Ordinance~! 
at all in the whole of the writ petition. 
It was indeed ultimately conceded fairly 
by Mr. Kuldip Singh that any specific 
challenge to the constitutionality or being 
beyond the scope of zhe Act was never 
laid against any one of the ordinances. 
Consequently, not the least foundation 
was laid for such a .submission in the 
whole of the petition. What, however, 
is more is the admitted fact that at no 
stage before the learned single Judge, 
such an argument seems to have been 
raised even by implication. Even before 
us, the basic stand of the learned coun- 
sel for the respondents was that Annexure 
P/3 was not covered by Ordinance-l, 
which as already noticed, we are in- 
clined to repel in its totality. We are, 


therefore, unable to permit the raising. 


of an altogether new ground for which 
no basis exists in the pleadings or in 
the arguments before the learned single 
Judge, at this belated stage. 

12. In the light of the discussion in 
the foregoing paragraphs, the answer to 
the question formulated at the outset 
has, therefore, to be returned in the 
affirmative. It is held that the guide- 
lines, annexure P./3, are within the 
ambit of the statutory provisions and, 
therefore, valid. Consequently it would 
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follow that for the infraction of the 
guidelines, University was entitled to 
fake action against the College and with- 
draw the affiliation and refuse registra- 
tion to the students admitted in con- 
travention thereof. We are, therefore, 
constrained to take a view contrary to 
the learned single Judge and his judg- 
ment has, therefore, to be set aside and 
the writ petition preferred by the re~ 
spondent-college is hereby dismissed. 


13. It would be manifest, however, 
that the allowance of the appeal would 
have inevitably caused untold hardship 
to the students admitted to the B. Ed. 
Class who would be the unfortunate and 
innocent victims of the controversy bet- 
wixt the University and the respondent- 
college. We had, therefore, directed the 
re-listing of the appeal to elicit the stand 
of the parties in the event of its allow- 
ance. Mr. S. C. Mohunta, the learned 
Advocate for the University had very 
fairly stated that in case the respondent- 
college now undertakes to unreservedly, 
follow the guidelines issued by the Uni- 
versity then the University would not 
wish to penalise the nearly hundred stu- 
dents who had joined the B, Ed. class 
and also withdraw the disaffiliation of 
the College. Mr. Kuldip Singh on behalf 
of the respondent-College before us un- 
bertook straightway that the respon- 
dent-College would hereafter abide by 
the said guidelines. In this view of the 
matter it is directed that the students of 
the B. Ed. class would be duly registered 
by the University and- further that on 
the conveyance of the necessary under- 
taking by the respondent-college to the 
University authorities, disaffiliation 
thereof would be withdrawn. 

14, The appeal is disposed of in these 
terms. In view of the fair stand taken 
by both the parties we leave them to 
bear their own costs, 

Appeal allowed. 
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Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), Sections 13 (1) 
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and 15 — Field covered specifically and 
squarely, by provisions of Act — Juris- 
diction of Civil Court impliedly bar- 
red — (1978) 80 Pun LR 751 and AIR 
1962 Punj 204 and AIR 1949 East Punj 
357, Overruled, (Civil P. C. (1908), Sec- 
tion 9 — Impliedly barred). 

The jurisdiction of the Civil Courts is 
impliedly barred from the field covered 
specifically and squarely by the pro- 
visions of the Haryana Urban (Control 
of Rent and Eviction) Act, 1973. (1978) 
80 Pun LR 751 and AIR 1962 Punj 204 
and AIR 1949 East Punj 357, Overruled. 

(Paras 1, 19) 


The Haryana Act is a complete Code 
about the tenant-landlord relationship 
as regards the matters for which it speci- 
fically provides. For all practical pur- 
poses, jurisdiction with regard to the 
matters covered by the Act is taken 
away from the ordinary run of the Civil 
Courts and vested in the Controller, It 
is evident from Section 13 (1) read with 
Section 15 that both as regards the sub- 
stantive law applicable and also the 
forum in which it is to be enforced, the 
Act covers the field to the total exclusion 
of all other laws. Plainly it excludes on 
the substantive aspect the general law of 
the tenant-landlord relationship and on 
the procedural aspect bars the forum of 
the ordinary run of the Civil Courts. 

(Paras 6, 8) 

Since both the Punjab Act 1949 and 
the Haryana Act 1973 give finality to 
the orders of the Rent Controller which 
is a special tribunal the jurisdiction of 
Civil Court must be held to be excluded 
under the test laid down in AIR 1969 
SC 78 reiterated in subsequent decisions 
of Supreme Court. (Para 9) 
Cases Referred: Chronological Paras 
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ther the jurisdiction of the Civil Courts 
is impliedly barred from the field cover- 
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provisions of the Haryana Urban (Con- 
trol of Rent and Eviction) Act, 1973, is 
the significant and the pristinely legal 
question which is before this Full Bench 
on a reference, 


2. The relevant facts would pale into 
relative insignificance in view of the pri~- 
marily legal nature of the issue afore- 
said, Nevertheless, the matrix of facts 
giving rise to controversy has inevitably 
to be noticed in the. first instance. 
Gobind Ram réspondent-landlord had on 
May 31, 1975 preferred a suit for pos- 
session of a shop claiming that the con- 
struction thereof had been completed in 
the month of August, 1969. During the 
pendency of the suit, the Haryana Urban 
(Control of Rent & Eviction) Act, 1973 
(hereinafter called the Act) was amend- 
ed with the result that all the non-resi- 
dential buildings constructed after March 
1962, would also come within the ambit 
of the Act. As a necessary consequence 
the ground on which the ejectment of 
the tenant was sought from the shop in 
dispute disappeared and the petitioner- 
tenant preferred an application that the 
suit may be dismissed at least qua the 
relief of ejectment. The trial court, how- 
ever, rejected the application holding 
apparently that despite the virtual barr- 
ing of the relief of ejectment by a 
decree of the Civil Court, the suit was 
nevertheless maintainable. The peti- 
tioner-tenant has come up by way of 
this Revision Petition. 


3. The matter came up before my 
learned brother S. P. Goyal, J. Noticing 
the thin and perhaps an unsustainable 
line of distinction between Section 13 (1) 
of the Act and the East Punjab Urban 
Rent Restriction Act, 1949 which had 
been drawn in Suresh Kumar v. 
Bhim Sain (1978) 80 Punj LR- 751, and 
further two Division Bench judgments 
of the Court holding that Section 13 (1) 
of the East Punjab Urban Rent Restric-~ 
tion Act, 1949 did not affect the jurisdic- 
tion of the Civil Court to pass the decree 
for ejectment, he referred the matter to 
a larger Bench to examine the correct- 
ness of the view expressed, 

4. As the legal position both under 
the Punjab and the Haryana rent statut- 
es would hereinafter inevitably come 
for consideration, it becomes necessary 
to notice the history of this rent legisla- 
tion in order to place the matter in a 
correct perspective. The parent statute 
was enacted nearly four decades ago, 
when in pre-partition India, in the wake 
of the 2nd World War and the imposi- 
tion of taxes on buildings and land with- 
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the other urban . areas of the State, it 
became necessary to promulgate the 
Punjab (Urban) Rent. Restriction Act 
1941 (Act X of 1941). The primary object 
thereof was to restrict the increase of 
rents of certain premises, but the decision 
of all the questions arising thereunder 
was still left to the ordinary Civil 
Courts. However, when six years later. 
the Punjab Rent Restriction Act, 1947, 
was promulgated on April 14, 1947, 
more meaningful changes were introduc- 
ed in the law and the earlier statute 
was substantially recast. The concept 
of a Controller to be appointed by the 
provincial Government, to perform the 
functions under the Act, was introduced 
and the material issues arising for deter- 
mination under the Act were designedly 
excluded from the ordinary run of Civil 
Courts and vested in the Controller so 
appointed. This Act applied to all urban 
areas in the undivided Punjab, includ- 
ing the territories (now in Haryana) and 
set up a new machinery for determining 
the fair rent and performing the other 
function under the Act by the Controller 
and appeals thereform were prescribed 
to lie before an Appellate Authority. 
This procedure was given finality and 
Section 15 (4) of 1947 Act provided that 
these decisions would not be liable to 
be called in question in any court of 
law, whether in a suit or other proceed- 
ing by way of appeal or revision. These 
provisions of the aforesaid Act continued 
to hold sway after the partition till the 
enactment of the Punjab Urban Rent 
Restriction Act, 1949. The said statute 
continued to apply with amendments to 
both the States of Punjab and Haryana 
till in 1973 the Haryana Urban (Control 
of Rent & Eviction) Act, 1973 was enact- 
ed. 


5. Now it has not been disputed be- 
fore us that the Haryana Act is a com- 
piete Code about the tenant-landlord re- 
lationship as regards the matters for 
which it specifically provides. It would, 
therefore, be wasteful to elaborate this 
question in any great detail, Neverthe- 
less, a bird’s eye view of some provisions 
of the Act is inevitably called for. Sec- 
tion 2 is the defining provision and sub- 
sections (c) and (h) thereof specify with 
some precision the meanings which are to 
be attached to the words ‘landlord’ and 
‘tenant’. Significantly, Section 2 (b) also 
defines the Controller who is to be ap- 
pointed by the State Government to per- 
form functions under the Act. Perhaps 
at this very stage, it may be highlighted 
that for all practical purposes, jurisdic- 
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nary run of the Civil Courts and vested 
in the Controller. Particular reference, 
in this context is called fór to Section 13 


pertaining to the eviction of tenants and _ 


Section 15 which spells out the appellate 
and revisional power under the same. 


. Perhaps it bears repetition that the ap- 


pellate authority which is again to be 
constituted by the State Government is 
solely vested with this jurisdiction and 
specifically sub-section (6) of Section 15 
constitutes the High Court as the revi- 
sional authority. 

€ Coming now to the specific pro- 
visions, the relevant parts thereof may 
be read at the very outset. 

"Section 13. Eviction of tenants. 

(1) A tenant in possession of a build- 
ing or a rented land shall not be evicted 
therefrom except in accordance with 
the provisions of this section”, 

x x x x x x x 
“Section 15. Appellate and Revisional 
Authorities. ; 

x x x x x x z 

(5) The decisions of the appellate 
authority and subject to such decision, 
the order of the Controller shall be final 
and shall not þe liable to be called in 
guestion in any court of law except as 
provided in sub-section (6) of this sec- 
tion.” 


Now particular emphasis is called for 
to the afore-quoted sub-section (1) of 
Section 13, which lays down in no un- 
certain terms that a tenant is not to be 
evicted except in accordance with the 
provisions of this very Section. That 
this provision is exclusory in nature is 
patent and that it bars all other law 
and confines the remedy to what is spelt 
out in the statute itself is, therefore, 
manifest. Coupled with this is the fact 
that the procedural jurisdiction to de- 
cide the questions in accordance with 
Section 13 is again vested only in the 
Controller subject, of course, to the de- 
cision of the appellate authority consti- 
tuted under the Act and the final revi- 
sional jurisdiction has been conferred 
expressly on the High Court by the 
amending Act of 1956. It is thus evident 
that both as regards the substantive law 
applicable and also the forum in which 
it is to be enforced, the Act covers the 
field to the total exclusion of all other 
laws. What exactly, therefore, does it 
exclude? Plainly it excludes on the 
substantive aspect the general law of 
the tenant-landlord relationship and on 
the procedural aspect bars the forum of 
the ordinary run of the Civil Courts. 

‘7, Reference in this context may 
acain he instructivelw made to Section 15 










ALB ` 
by the Act is taken away from the ordi- — 
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(8) of the Haryana Act. As ‘has been 
made evident from the history of the 
` legislation in the preceding enactments, 
the corresponding provisions of Sec- 
tion 15 (4) of the East Punjab Urban 
Rent Restriction Act, 1949 do indeed 
attach finality to the orders of the Con- 
troller and the Appellate Authority as 
the ease may be even to the exclusion of 
the revisional jurisdiction of the High 
Court. This was so held by the Full 
Bench judgment in Pitman’s Shorthand 
Academy v. B. Lila Ram & Sons, (1950), 
52 Pun ‘LR 1. It would thus be plain 
that prior to 1956 in the rent jurisdic- 
tion, the Civil Courts in this particular 
field were so totally excluded so as to 
even bar any interference by the High 
Court itself. It was only by Punjab Act 
No. 29 of 1956 that the revisional jurisdic- 
tion of the High Court was expressly 
inducted. Therefore, the provisions of 
Section 15 (5) of the Haryana Act and 
the corresponding provisions of the Pun- 
jab Act are a strong pointer to the fact 
that in matters comprising the tenant- 
landlord relationship and all others for 
which the rent legislation provided the 
final determination wads left-to the Con- 
troller and the Appellate Authority 
appointed under the Act and the re- 
visiona] jurisdiction expressly vested 
thereby in the High Court to the total 
exclusion of the other Civil Courts. 


8. It appears to be plain from the 
aforesaid discussion that the history of 
the legislation, the larger scheme of the 
Act and the construction of the specific 
statutory provisions are all pointers to 
the only conclusion that the intent of 
the legislature writ large over the pro- 
visions was to exclude both the jurisdic- 
tion of the Civil Courts as also the ap- 
plication of the general law of landlord 
and tenant. 

9. What thus appears to be plain on 
principle and the statutory provisions is 
equally buttressed by the high authority 
in Secretary of State v. Mask & Co.. AIR 
1940 PC 105. Their Lordships were con- 
struing a similar exclusory provision in 
Section 188 of the Sea, Customs Act 
(1978) attaching finality to the decision 
and orders of the authorities therein, It 
was held as follows :— 


“By Sections 188 and 191 a precise 
and self contained code of appeal is pro- 
vided in regard to obligations which are 
created by the statute itself, and it en- 
ables the appeal 

“to be carried to the supreme head of 
executive Government. It is difficult to 
conceive what further challenge of the 
order was intended to be excluded other 
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than a` challenge in the Civil Courts...” 
To the’ same tenor. are the following 
observations in the basic judgment of 


their Lordships with regard to the ex- . 


clusion of the jurisdiction of the Civil 
Courts in Dhulabhai ete. v., State of 
Madhya Pradesh, AIR 1969 SC 78:— 


Tee The result of this inquiry into 
the diverse views expressed in this 
Court may be stated as follows: 

(1) Where the statute gives a finality 
to the orders of the special tribunals the 
civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil courts would nor- 
mally do in a suit. Such provision, how- 
ever, does not exclude those cases where 
the provisions of the particular Act have 
not been complied with or the statutory 
tribunal has not acted in conformity 
with the fundamental principles of judi- 


cial procedure”. 


it is thus obvious that the statutory pro- 
visions of both the Punjab and Harayana 
Act which fall for construction amply 
satisfy the aforesaid test. It is unneces- 
sary to multiply authorities and it would 
suffice.to mention that the reiteration of 
the view in Dhulabhai etc. case (supra) 
has been unreservedly made in State 
of West Bengal v. Indian Iron and Steel 
Co. Ltd., AIR 1970 SC 1298 and Premier 
Automobiles Ltd. v. Kamlakar Shanta- 
ram Wadke, AIR 1975 SC 2238. The latest 
enunciation in refreshing terms is as fol- 
lows, in Gujarat State Co-operative Land 
Development Bank Ltd. v. P. R. Mankad, 
(1979) 3 SCC 123:— ` 


t 


——- In substance, it was an industrial 
dispute. It was not restricted to a claim 
under the contract or agreement of em- 
ployment. The Civil Court cannot grant 
the reliefs claimed by the second respon- 
dent. As rightly submitted by Mr. Rama 
Reddy, if a court is incapable of grant- 
ing the relief claimed, normally, the pro- 
per construction would be that it is in- 
competent to deal with the matter”. 

10. On behalf of the respondent, some 
argument was sought to be raised on the 
ground that the draftsmen of the rent 
statutes had not resorted to the usual 
or the express provision declaring that 
the jurisdiction of the Civil Courts is 
barred. The answer to this appears to 
be plain. Despite the enactment of the 
rent statutes, undoubtedly there are 
certain areas which are yet left open 
for the applicability of the general law 
of the land and the jurisdiction of the 
Civil Courts as also there are certain 


specific exemptions granted by the rent 


statutes themselves, In these areas, in- 
evitably neither the application of the 
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general law is excluded nor the forum of 
the ordinary run of the Courts is barred. 
The case on hand is itself a specific ex- 
ample of this nature. Herein, when the 
suit was originally preferred in 1975, 
the building in dispute was not within 
the ambit of the Haryana Act, because 
the construction thereof had been com- 
pleted in the month of August, 1969. 
Therefore, the general law was applica- 
ble and a suit for possession was com- 
petent. However, by an Amending Act, 
these buildings were also brought within 
the ambit of the Haryana Act. This 
case, therefore, is a specific example 
which shows that any blanket exclusion 
of the Civil Courts in the statute itself 
was neither possible nor perhaps prac- 
ticable or desirable. 


11, Apparently taking a clue from 
the observations of R. N. Mittal, J. in 
Suresh Kumar v. Bhim Sain, (1978) 80 
Pun LR 751, it was argued that Sec- 
tion 13 (1) of the East Punjab Urban 
Rent Restriction Act, 1949 makes a re- 
ference to Civil Court’s decrees passed 
before and after the coming into force 
of that Act and this was indicative of the 
fact that the statute itself visualised 
civil suits and the passing of decrees 
therein despite the enactment of this 
Rent Act. Though ingenuous, the argu- 
ment on an indepth analysis turns out 
to be fallacious. It is. well met on two 
patently strong grounds, When first 
enacted, Section 18 (1) of the Punjab 
Rent Restriction Act had obviously to 
make a provision against ejectment 
orders which might have been passed 
prior to its enactment and which might 
be binding or possible of execution there- 
after, Inevitably, therefore, it was pro~ 
vided that because of the- protection 
being afforded to the tenants under the 
Act, the earlier decrees would be ren- 
dered inexecutable and the tenants 
should not be evicted thereunder. The 
second aspect which had been taken in 
mind and was plainly in the ken of the 
legislature when enacting the rent legis- 
lation was the fact that this applied only 
to the specified urban areas coming within 
its ambit and not uniformly to the whole 
of the geographical jurisdiction of the 
State. Now what is an ‘urban area’ to 
which the Act would be applicable may 
fluctuate and the Rent Restriction Act may 
designedly be extended to areas which 
were earlier out of its reach and where 
consequently civil suits for ejectment 
and inevitably decress were both pos- 
sible. Therefore, to visualise one situa- 


tion, the ‘statute had to provide that 
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the promulgation of the Act would again 
be rendered infructuous by the ex- 
tension of the Act to a new area. Tak- 
ing an example nearer home, if we may 
assume that a small township like Mo- 
rinda which may earlier have not been 
an urban area, was later brought within 


the ambit of the Act, then the decrees - 


of eviction granted under the general 
law bv the civil Courts would be ren- 
dered inexecutable by Section 13 (i) 
and the object of granting protection to 
the tenants fulfilled. Therefore, Sec- 
tion 13 (1) of the Punjab Act“’had to 
fake into account all the  eventualities 
out of which some have been visualized 
above. Consequently, the language of 
the provision designed to meet these 
situations appears to us as no warrant 


for the proposition that the legislature 
had itself curiously contemplated either 
suits for ejectment in Civil Courts or 


decrees to be granted therein, even in 
areas and fields covered exclusively by 
the rent legislation. 


12. Having dealt with the matter on 
principle, one must inevitably turn to 
precedent. Now the corner stone of the 
stand on behalf of the respondent, both 
chronologically and logically is based on 
the observations of Harnam Singh, J. in 
Debi Pershad v. Choudhari Brothers Ltd. 
Narwana, AIR 1949 East Punj 357, where- 
in, he had cryptically observed as fol- 
lows :— 


“Now, Section 13 (1) clearly con- 
templates decrees for the eviction of 
tenants in possession of a building or 
rented land being passed subsequent to 
15th April 1947 when the Act came into 
force. Now, if a decree can be passed in 
a suit for the eviction of a tenant in 
possession of a building or rented land 
after the commencement of Act VI 
of 1947, a suit for the eviction of any 
such tenant is not prohibited by the Act. 

Again, I am fortified in my view set 
out in the preceding paragraph, for I 
find that wherever the Legislature in- 
tended to prohibit the institution of a 
suit it has in express words provided for 
such prohibition............. á 
And, thereafter seems to have concluded 
that there was no implied prohibition to 
the jurisdiction of the Civil Courts in 
Section 13 (1) of the Act. 


13. A bare Took at the aforesaid judg- 
ment would make it manifest that mat- 
ter was not adequately canvassed before 
the learned single Judge. Neither the 


history of the rent legislation nor the. 


material provisions of the Act were 
advartad fo in a larger nersnactive In 


1980 Sawan Ram v. 


particular, the implied exclusion of the 
jurisdiction of the Civil Courts flowing 
from the provisions referred to above, 
was not at all noticed in the judgment, 
especially. the provisions of Section 15 
(4) and the others which have been dis- 
cussed in the earlier part of this judg- 
ment, attaching finality to the orders of 
the Controller and the Appellate Au- 
thority ete. as also the whole scheme of 
the Act was not kept in view in a broad 
conspectus. As has already been noticed 
by looking narrowly at Section 13 (1) 
and placing overtly reliance thereon in 
isolation, the conclusion was arrived at 
by Harnam Singh, J. With great respect 
it appears to me that for the reasons 
earlier recorded the said view is untena- 
ble. There appears to be no option but 
to overrule the said judgment. 


14, The Division Bench in Sadhu 
Singh v. Dist. Board, Gurdaspur, (1962) 
64 Pun LR 1, had merely followed the 
observations in Debi Pershad’s case 
(supra). It is plain from a reference to 
para No. 21 of the report that neither 
the correctness of the earlier view was 
challenged nor any discussion whatso- 
ever on principle or otherwise was made. 
For the identical reasons given earlier 
the observations of the Division Bench 
in this context have, therefore, to be 
also overruled. 


15. It would be conducive to clarity 
of precedent if we notice that some mis- 
leading reliance on the Full Bench judg- 
ment in Sham Sundar v. Ram Das, AIR 
1951 Punj 52, was sought to be placed 
on behalf of the respondent. This judg- 
ment, however, is totally and com- 
pletely distinguishable. What deserves 
highlighting herein is the fact that the 
question before the Full Bench was en- 
tirely with regard to the provisions of 
the Delhi & Ajmer-Merwara Rent Con- 
trol Act, 1947 and had been formulated 
in the following terms :— 


“Whether Section 9 (1), Delhi & Ajmer- 
Merwara Rent Control Act, 1947, applies 
to decrees passed before the Act came 
into force ” 


Now a reference to the Delhi & Ajmer- 
Merwara “Rent Control Act, 1947, and in 
particular to Section 14 thereof would 
make it plain that thereby the jurisdic- 
tion under the said Act continued to vest 
in the Civil Courts and consequently not 
even a hint of a question regarding the 
exclusion of their jurisdiction could pos- 
sibly arise under the said statute. Indeed 
a reference to the Delhi & Ajmer-Mer- 
wara Rent Control Act, 1947 would show 
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that thereunder as yet, the very con- 
cept of the Rent Controller and the Ap- 
pellate Authority was totally alien to 
the statute. The very tribunal being non- 
existent under the said statute, the issue 
of the exclusion of the jurisdiction of 
Civil Courts could not, therefore, possibly 
arise. Therefore, the passing observa- 
tions made in the Full Bench, in the con- 
text of the Delhi & Ajmer-Merwara Rent 
Control Act, 1947 have little or no re- 
levance to what is now before us under 
the Punjab and the Haryana statutes. 
Nevertheless, as a matter of abundant 
caution it may be noticed that Harnam 
Singh, J. who prepared the judgment of 
the Full Bench, in passing, repeated the 
trend of reasoning which he had earlier 
taken in Debi Pershad v. Choudhari 
Brothers Ltd., Narwana, AIR 1949 East 
Pun 357. No great argument is need- 
ed to conclude that in the context of the 
Delhi & Ajmer-Merwara Rent Control 
Act, 1947, any reference and observa- 
tions with regard to Section 13 (1) of 
the Punjab Rent Restriction Act were 
totally obiter being not even remotely 
in issue, It is significant to repeat that 
that neither the Punjab Rent Restriction 
Act nor any provisions thereof had 
fallen for construction before the Full 
Bench in Sham Sunder’s case (supra) 
and consequently any passing observa- 
tion made therein was plainly obiter and 
could not possibly lay down any binding 
principle, 


16. In view of what is now held above, 
it necessarily follows that the observa- 
tions of the learned single Judge in 
Suresh Kumar v. Bhim Sain, (1978) 80 
Pun LR 751 to the effect that the juris- 
diction of the Civill Courts to pass the 
decree for ejectment against a tenant 
had not been taken away by Section 13 
(1) of the East Punjab Rent Restriction 
Act, 1949 are equally unsupportable. 
The learned single Judge had merely 
followed Sadhu Singh v. District Board, 
Gurdaspur, (1962) 64 Pun LR-1 and 
sought sustenance from Sham Sunder’s 
case. For the detailed reasons recorded 
on this specific point, the view of the 
learned single Judge in Suresh Kumar 
v. Bhim Sain, (1978) 80 Pun LR 751 is 
hereby overruled. 


17. So far the issue has been discuss- 
ed in the twin context of the provisions 
of Section 13 (1) of the East Punjab 
Urban Rent Restriction Act, 1949 and 
the Haryana Urban (Control of Rent & 
Eviction) Act 1973. Even at the cost of 
a little repetition the two provisions may 
be juxtaposed as under :— 


PUNJAB ACT 
* 13. EVICTION OF TENANTS. 


(1) A tenant in possession of a build- 
ing or rented land shall not he 
evicted thereform (in execution of a 
decree passed before or after com- 
mencement of this Act or otherwise 
and whether before or after termina- 
tion of the tenancy,) except in accor- 
dance with» the provisions of this 
section, (or in pursuance of an order 
made under Section 13 of the Pun- 
jab Urban Rent Restriction Act, 
1947, as subsequently amended)” 


It is plain from the above comparison 
that the view taken earlier is doubly 
strengthened in the context of the lan- 
guage of Section 13 (1) of the Haryana 
Act. Herein there is not the least re- 
ference to any decrees of the Civil Court 
or their inexecutability either before or 
after the enactment of the statute. It 
would be recalled that the whole argu- 
ment before Harnam Singh, J. in Debi 
Pershad’s case had turned on the speci- 
fic language of Section 13 (1) of the Pun- 
jab Rent Restriction Act, 1947. In the 
Haryana Act which we are now called 
upon to construe, there is nothing even 
remotely analogous to the pre and post 
enactment decrees of the Punjab Act. 
Learned counsel for the petitioner is 
thus on even surer ground in contending 
that here at least there is nothing which 
can give the least inkling for any erro- 
neous assumption that the legislature 
even after the enactment of the Act vi- 
sualized the filing of suits for ejectment 
on the identical cause of action covered 
by the rent-statute or the subsequent 
passing of decrees which would be plain- 
ly inexecutable in view of the provisions 
of the Act. It is well settled that the law 
frowns on merely academic exercises in 
the forum of courts. It cannot, therefore, 
possibly enjoin an exercise in futility 
and, therefore, the Courts should nei- 
ther be called upon nor litigants harass- 
ed to prosecute suits, in which decrees 
cannot possibly be executed. In short, 
there should be no prosecution of futile 
suits and obtaining of sterile decrees, 


18. Mr. N. C. Jain, learned counsel 
for the respondent was indeed hard put 
-to take any firm stand on the point, in 
view of the illogical position to which 
he was inevitably pushed. More as an 
argument of despair than with any sense 
of conviction, he aruged that even 
though the decree granted by the Civil 
Court may be totally: inexecutabie, yet 


a parallel jurisdiction for the grant of- 


_ the same should be allowed to reman. 
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HARYANA ACT 
* 13. EVICTION OF TENANTS. 


tenant in possession. of & 
building or a rented land shall not 
be evicted therefrom except in ac- 
cordance with the provision of this 
section”, 


The learned counsel had to go to the 
length of faintly contending that at the 
Same time, an application for ejectment 
before the Rent Controller under the 
Act could be prosecuted along with a 
suit for ejectment under the general law 
before a court of civil jurisdiction, Half- 
heartedly it was submitted that only at 
the stage of execution the bar of rent 


` legislation would come in and not ear- 


lier, It suffices to say that one cannot 
possibly sanctify so anomalous a propo- 
sition. 

19. The answer to the question for- 
mulated at the very. outset is, therefore, 
returned in the affirmative. 

20, The Civil Revision succeeds and 
the application of the petitioner seeking 
& dismissal of the suit, as regards the 
relief of ejectment, is hereby allowed 


with costs. 
BHOPINDER SINGH DHILLON, J. 
I agree. i 


S. P. GOYAL, J. Samone { agree, 
Revision allowed, 
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5. S. SANDHAWALIA, C. J. 
AND G. C. MITAL, J. - 


Mohinder Singh, Petitioner v. State of 
Punjab and others, Respondents. 


Civil Writ Petn. Nos. 5063 etc. of 1975 
and 626, 4531 of 1976, D/- 9-10-1979. 


Package Deal Rules, R., 11 — Order of 
cancellation of origmal transfer — Sub- 
sequent vendees from original transferee 
are also entitled to be heard before opg- 
der is passed. } 

The words “party affected by the pro- 
posed order” in R. 11 of the Rules would 
include vendee from original transferee. 
The primary ground for cancellation of 
criginal transfer is the subsequent sale 
made by, original transferee. Since the 
subsequent vendees step into the shoes 
of original transferee and would swim or 
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sink with him, they were also entitled to 
notice under R. 11 before they were to 
be dispossessed in pursuance of order of 
cancellation of sale in favour of original 
transferee, That order would be binding 
only on original transferee and it would 
not bind subsequent vendees unless they 
are heard by Rehabilitation Department, 
Subsequent vendees are also entitled to 
' be heard before order is passed. (Para 7) 


Cases Referred : Chronological Paras 
4979 Rev LR 681 (Punj) 4 


Sarwan Singh, for Petitioner; N. S., 
Bhatia, for Respondents. 


GOKAL CHAND MITTAL, J.:—- This 
order will dispose of C. W. P. Nos. 4681, 
4811, 4820, 5063, 5064, 5070, 5210, 5282, 
5564, 5608, 5627, 5642, 6045, 6397 and 
6913 of 1975 and 626 and 4531 of 1976, 
in which common question of law is 
involved. For facility of reference, the 
facts of C. W. P. No. 5063 of 1975 would 
be noticed in this judgment. 


2, Rakha, respondent No. 3, had pur- 
chased the land in dispute in a restricted 
auction held by the Rehabilitation De- 
‘partment as a Harijan and in the sale 
certificate there was a clause debarring 
him from making sale within a period of 
ten years and in default of the same, the 
sale certificate in his favour was liable 
to be cancelled and the auction price to 
be forfeited. Admittedly, Rakha, respon- 
dent effected sale in favour of the peti- 
tioner anid others within the period of 
ten years as a result of which the trans- 
fer made in favour of Rakha by the 
Rehabilitation Department became liable 
to be cancelled. 


3. When the sale by Rakha in favour 
of the petitioner and others came to the 
notice of the Rehabilitation Department, 
a reference was made under rule 11 of 
the Package Deal Rules to the Settle- 
ment Commissioner-cum-Deputy Secre- 
tary, Rehabilitation, Punjab, for taking 
action for cancellation of the transfer 
made in favour of Rakha respondent, The 
said officer heard Rakha respondent and 
vide order dated 19th of May, 1975, copy 
annexure P-3, cancelled the sale in his 
favour and forfeited the amount paid by 
him. Against order annexure P-3, 
Rakha did not take any action. but one 
of his vendees has come to this Court 
Eo challenge same on various 
grounds, including the one that the or- 
` ğer Annexure P-3 is liable to be struck 
down as the vendees from Rakha were 
entitled to be heard before passing the 
same and since they were not heard, the 
erder was liable to be set: aside, 
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4. All other points, barring the point 
of hearing the vendees, are covered 
against the petitioner by our judgment 
in C, W. P. No. 2861 of 1976 — Joga 
Singh v. Deputy Secretary, Rehabilita- 
tion, decided on 4th of October, 19'79.* 


§ As regards the hearing of the ven- 
dees from the original transferee, Mr, 
Sarwan Singh, counsel for the petitioner, 
has invited our attention to the proviso 
to Rule 11 of the Package Deal Rules, 
Rule 11 is as follows :— 

“11. Power of revision. 

The Settlement Commissioner may call 

for the record of any case pending be- 
fore or decided by a subordinate officer 
and pass such order as may be deemed 
fit including the resumption of property, 
provided that the party affected by the 
proposed order shall be given an oppor- 
funity of being heard.” 
He urges that the words ‘party affected 
by the proposed order’ would include the 
vendees from the original transferee as 
after the original transferee has further 
transferred his rights to the petitioner 
and others, they step into his shoes to 
defend the order of cancellation of the 
original transfer and for all practical 
purposes, the cancellation order would 
affect their rights. He further submits 
that according to the proviso, the subse- 
quent vendees from the original trans- 
feree would stand or fall with the ori- 
ginal transferee and as such should have 
been heard before any adverse order 
was passed affecting their rights in the 
property in dispute. 


6. On the other side, it is urged that 
the Rehabilitation Department only re- 
cognises the original transferee, and not 
the subsequent vendees and, therefore, 
the subsequent vendees are not entitled 
to be heard. ` 


7. After hearing the learned counsel 
for the parties and keeping in view the 
wording of Rule 11 of the Package Deal 
Rules, we are of the opinion that the 
subsequent vendees are also entitled to 
be heard before any order of resump~ 
tion is passed. The Department is very 
well aware of the subsequent sale by the 
original ‘transferee as the primary 
ground for cancellation of the original 
transfer is the subsequent sale made by 
original transferee. Since the subsequent 
vendees step into the shoes of the ori- 


_ Zinal transferee and would swim or sink 


with him, therefore, they were also en- 
titled to notice under Rule 11 before 
they were fo be dispossessed in pursu- 
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ance of order Annexure P-3. The order, 
Annexure P-3, would be binding only 
against the original transferee namely, 
Rakha and the same would not bind the 
subsequent vendees unless they are 
heard by the Rehabilitation Department. 


8 It is not disputed that the peti- 
tioner and other vendees were not heard 
by the Rehabilitation Department and, 
therefore, the order, Annexure P-3, 
passed against Rakha will not operate 
against them. 


§. For the reasons recorded above, all 
the writ petitions are allowed only to 
the limited extent that order, Annexure 
P-3, shall not operate against the peti- 
tioners and other vendees from the ori- 
ginal transferees in all the cases till they 
are heard in accordance with the proviso 
to Rule 11 of the Package Deal Rules. 
The petitioners are directed to appear 
before the Deputy Secretary, Rehabilita- 
tion-cum-Settlement Commissioner, Pun- 
fab, Jullundur, on 12th of November, 
1979, who shall proceed to hear them 
and other vendees from, the original 
transferees before taking any action 
against them in pursuance of the order, 
Annexure P-3. No order as to costs. 

S. S. SANDHAWALIA, J.:— I agree, 

Petitions allowed. 
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Sarup Chand, Petitioner v. Nagar 
Palika, Sangrur and others, Respondents. 

Civil Revn. No. 2643 of 1979, D/- 6-2- 
1980. 


Civil P. C. (1998), Sec. 115, ©. 1, R. 10 
—- Revision against the order allowing ap- 
plication for impleading applicant as de- 
fendant — Interference by High Court. 


The provisions of O. 1, R. 10 confer 
wide discretion on the trial court. If the 
trial Court exercises discretion in favour 
of the applicant who wishes to be im- 
pleaded as a party, High Court in revi- 
sion will not ordinarily interfere unless 
impleading of the party results in mani- 
fest failure of justice even if it may be 
held that the Trial Court acted illegally 
or with material irregularity in the exer- 
cise of its jurisdiction. In the instant 
case the petitioner was unable to point 
out that how the order, if allowed to 
stand, would occasion a failure of justice 
or cause irreparable injury to him. 

(Para 5) 
Cases Referred : Chronological Paras 
1978 Pun LJ 369 4 
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A.LR. 

(1978) 80 Pun LR 187: AIR 1978 Punj & 
Har 192 4 
(1978) 80 Pun LR 472 4 
(1977) Pun LJ 320: AIR 1978 Punj & Har 
30 3 
AIR 1978 Raj 48 4 
1974 Cur LJ 716: ATR 1975 Punj & Har 
184 3 
AIR 1969 Punj 57 3 
1969 Cur LJ 1041 3 
AIR 1968 Mad 142 3 


K. C. Jain, for Petitioner; Amarjit Mar- 
kan, for Respondent No. 2. 

ORDER :—~The plaintiff-petitioner has 
filed this revision petition against the 
order of the trial Court, whereby applica- 
tion under Order 1 Rule 10 of the Code 
of Civil Procedure, filed on behalf of 
respondent No. 2, Talia Ram, has been 
allowed. 


2 The plaintiff has filed a suit for 
permanent injunction against Nagar 
Palika, Sangrur, to the effect that the de~ 
fendant be restrained from demolishing 
and breaking the wall, mentioned in the 
notice dated 11th June, 1979, issued by 
the defendant. During the pendency of 
this suit, one Talia’ Ram filed an applica- 
tion under Order 1 Rule 10 of the Code 
of Civil Procedure, with the prayer that 
he be impleaded as a respondent in the 
suit. His case is that there is one lane 
shown by letters ABC in the site plan 
attached and there was a wall in front af 
this lane which wall was demolished in 
the year 1978, and any relief granted to 
the plaintiff in his absence, is likely to 
affect him adversely, and that he ought 
to be arrayed as a party so that Court 
may be able to effectually and completely 
adjudicate upon and settle all the ques- 
tions involved in the suit. This applica- 
tion was contested on behalf of the plain~ 
tiff and it was stated that he has got no 
interest in the suit property and he is no? 
affected thereby. The trial Court, after 
hearing the parties, allowed the applica- 
tion and directed the plaintiff to implead 
Talia Ram as defendant. It has been ob- 
served by the trial Court, that “Conten- 
tion of the learned counsel for the 
plaintiff that applicant be not allowed to 
be impleaded against the wishes of the 
plaintiff as plaintiff ts dominus litis can- 
not be said to be tenable, under the cir- 
cumstances of the case and in view of 
legal position discussed above. Feeling 
aggrieved against this order, the plaintiff- 
petitioner has come up in revision to this 
Court. 


3. The learned counsel for the peti- 
tioner vehemently argued that the trial 
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judgment of the Madras High Court, re- 
ported as Krishnamachari v. Dhana- 
lakshmi Ammal, AIR 1968 Mad 142. Ac- 
cording to the learned counsel, that view 
has not been accepted by this Court in 
Kaka Singh v. Rohi Singh 1977 Pun LJ 
320. He also cited Arjan Singh v. Kar- 
tar Singh, 1974 Cur LJ 716; Banarsi Dass 
v. Panna Lal, AIR 1969 Punj 57 and Pa- 
dam Kumar Jain v. Digambar Jain Sabha, 
1969 Cur LJ 1041, in his support. Accord- 
ing to the learned counsel, no one could 
be impleaded asa party against the 
wishes of the plaintiff unless he is a 
necessary party for the proper adjudica- 
tion of the suit. 


4, On the other hand, the learned 
counsel for the respondents, has relied 
upon a Division Bench judgment of this 
Court in Bara Hanuman Temple Durgain, 
Amritsar v. Gurbux Lal Malhotra, (1978) 
80 Pun LR 187, wherein it has been held 
that as a rule, the Court should not add 
any person as a defendant in a suit 
against the wishes of the plaintiff but the 
word “may” in sub-rule (2) of Rule 10 of 
Order 1 of the Code, gives a discretion to 
the Court and where it finds that the 
addition of a new defendant is absolutely 
necessary to adjudicate effectively and 
completely the matter in controversy be- 
tween the parties, it will add a person as 
defendant even without the consent of 
the plaintiff He also referred to Amiar 
v. Gram Panchayat, Barota, 1978 Pun 
LJ 369, and contended that if the dispute 
relates to a street, then the persons affect- 
ed thereby are necessary parties to a suit, 
The learned counsel also took a prelimi- 
nary objection as to the maintainability 
of the revision petition. According to the 
learned counsel, in view of the provisions 
of Section 115 of the Code of Civil Pro- 
cedure (after its amendment) the peti- 
tioner is further required to show that if 
the impugned order is allowed to stand, 
it would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made, and only 
then the High Court will interfere under 
Section 115 of the Code of Civil Proce- 
dure and not otherwise. In support of 
this contention, he relied upon Surinder 
Kumar v. Raj Kumar Sehgal, (1978) 80 
Pun LR 472 and Murlidhar Shiv Dayal v, 
Krishi Upaj Mandi Samiti, Alwar, AIR 
1978 Raj 48. 


5. After hearing the learned counsel 
for the parties, I do not find any merit in 
this petition. of course, the provisions of 
Order 1 Rule 10 of the Code of Civil 
Procedure, confer wide discretion on the 


Trading Engineering, New Delhi v. Nirmala Devi P.&H. 115 


discretion in favour of the applicant who 
wishes to be impleaded as a party, High 
Court in revision will not ordinarily 
interfere unless impleadng of the party 
results in manifest failure of justice even 
if it may be held that the trial Court act- 
ed illegally or with material irregularity 
in the exercise of its jurisdiction. The 
learned counsel for the petitioner was 
unable to point out that how the order, 
if allowed to stand, would occasion al. 
failure of justice or cause irreparable in- 
jury to him. Even if the order is wrong, 
the same cannot be interfered with in 
the exercise of revisional jurisdiction of 
this Court under Section 115 of the Code 
of Civil Procedure. In this view of the 
matter, this petition fails and is dismissed 
with costs. The parties through their 
counsel have been directed to appear in 
the trial court on 22nd February, 1980. 
Petition dismissed, 
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J. V. GUPTA, J. 
Trading Engineering, New Delhi, Peti- 
tioner v. Smt. Nirmala Devi and another, 
Respondents, 


Civil Revn. No. 2757 of 1979, D/- 5-2- 
1980.* 


Motor Vehicles Act (1939), S. 110AA — 
Person entitled to compensation — Can 
claim it either under Motor Vehicles Act 
or under Workmen’s Compensation Act 
and not under both — (Workmen’s Com- 
pensation Act (1923), Sections 2 (c), 4) 
—— AIR 1976 Him. Pra. 75 Rel. on. 


(Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1976 Him. Pra. 75 3 


S. S. Mahajan, for Petitioner; Ashok 
Aggarwal, for Respondents. 

ORDER :— This is a petition under 
Article 227 of the Constitution of India, 
against the order of the Commissioner 
under Workmen’s Compensation Act, 
dated 14th September, 1979. 


2. One Shri Ram Chander, workman, 
resident of Sohna, Dist. Gurgaon, died in 
an accident on 6th January, 1976. His 
widow, Shrimati Nirmala Devi, respon- 
dent, filed an application under the Work- 
men’s Compensation Act, 1923, on 13th 
November, 1978, claiming death compen- 
sation of her husband. Along with that 
application, an application for condona- 
tion of delay under Section 5 of the 


®Against order of S. L. Sharma Commr. 
under Workmen’s Compensation Act 
for Gurgaon Area D/- 14-9-1979. 
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Indian Limitation Act, was also filed, In 
the written statement filed on behalf of 
the employer, an objection was taken 
that the application was not maintainable, 
as the widow has already received 
Rs. 10,000/- under the Motor Vehicles 
Act, 1939, as she had applied for compen- 
sation along with the parents of her 
deceased husband in the Court of the 
Motor Accident Claims Tribunal, Gur- 
gaon, and she was awarded Rs. 10,000/-. 
It was also stressed that the application 
is time-barred and also barred under 
Sec. 110-AA of the Motor Vehicles Act, 
1939. On the pleadings of the parties the 
learned Commissioner framed the follow- 
ing issues :— 7 

1. Whether the present application is 
maintainable in view of Section 110-AA 
of the Motor Vehicles Act, 1939, and Sec- 
tion 3 (5) of the Workmen’s Compensation 
Act, 1923? 


2. Whether the accident arose out of 
and during the course of employment? 


3. Whether the claim application is 
barred by the limitation? 
4. Relief. 


5. Whether the present application is 
barred by the res judicata? 


Issues Nos. 1, 3 and 5 were treated as pre- 
liminary. In the present petition, the main 
contest is on issue No. 1. The learned 
Commissioner decided this issue in favour 
of the claimant. The view taken by him 
is that she was awarded: Rs. 10, 000/- by 
the Motor Accident Claims Tribunal, 
whereas under the Workmen’s Compensa- 
tion Act, she is entitled to Rs. 18, 000/-, 
and hence her claim for Rs. 10, 000/- can 
be deducted, which, according to him, is 
barred by Section 110-AA of the Motor 
Vehicles Act. 


3 In order to appreciate the conten- 
tion of the learned counsel for the peti- 
tioner, reproduction of Section 110-AA of 
the Motor Vehicles Act is necessary, It 
reads thus :— 


“Notwithstanding anything contained in 
the Workmen’s Compensation Act, 1923 
(8 of 1923), where the death of or bodily 
injury to any person gives rise to a claim 
_ for compensation under this Act and also 
under the Workmen’s Compensation Act, 
1923, the person entitled to compensation 
may claim such compensation under 
either of those Acts but not under both”, 
From the language of this section, it is 
quite clear that a person entitled to com- 


pensation under both the Acts may claim - 


such compensation under either of those 
Acts, but not under both. In support of 


"+ Trading’ Engineering, New Delhi v, “Nirmala Devi ` 


` pensation 


desh High Court, reported as Smt, 
Gayatri Devi v. Tani Ram AIR 1976 Him 
Pra 75 may be referred to. In para 9 
thereof, it has been observed, that :— 
“Therefore, the position now was that 
& claim for compensation can be made 
either under the Workmen’s Compensa- 
tion Act or under the Motor Vehicles 
Act. The difference between the nature 
and legal incidents of a claim under the 
Workmen’s Compensation Act and a 
claim made in a common law suit conti- 
nues to be reflected between a claim 
made under the Workmen’s Com- 
Act and a claim made 
under the Motor Vehicles Act. The 
basis of the two claims differ from each 
other, and therefore, until 1970 it was 
possible to obtain relief on both claims, 
It may be observed that while S. 3 (5) 
of the Workmen’s Compensation Act com- 
pels a workman to choose between a com- 
mon law suit and a proceeding under that. 
Act, a corresponding restriction was 
wanting in respect of a claim under the 
Motor Vehicles Act and a claim under the 
Workmen’s Compensation Act. In order 
to allow a claim only under one of the 
two Acts, the Motor Vehicles (Amend- 
ment) Act, 1969 inserted Sec. 110-AA in 
the Motor Vehicles Act. The section pro- 
vides: 
The amendment. came into effect on 
March 2, 1970. With effect from that date 
& person entitled to compensation can 
make a claim either under the Workmen’s 
Compensation Act or under the Motor 
Vehicles Act. He cannot claim compensa- 
tion under both Acts and thus obtain com- 
pensation twice over.” 


4. The learned counsel for the respon- 
dent was.unable to support the order of 
the learned Commissioner. He however, 
referred to Section 2 (c) of the Workmen’s 
Compensation Act, 1923, wherein the 
term “compensation” has been defined, 
Reference was also made to Section 4 
thereof, which deals with the amount of 
compensation to be awarded under the 
Act. However, I do not find any relevancy 
of these provisions for deciding the con- 
troversy between the parties in this peti- 
tion. 

5. For the reasons recorded above, this 
petition succeeds and the order of the 
Commissioner is hereby quashed. How- 
ever, there will be no order as to costs. 


Petition allowed, 
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S. S. SANDHAWALIA, C.J. 
AND I, S, TIWANA, J. 


State of Haryana, Appellant v, Smt, 
Kailashwati and others, Respondents, 
‘First Appeal No, 1800 of 1978, 
h1-9-1979.* 

(A) Land Acquisition Act (1894), S. I1 
— Determination of Compensation —~ 
Classification of land for the purpose —~ 
Land acquired for bye-pass to National 
Highway — Classification of land on 
the basis of distance from particular vil- 
lage — Not proper reason for classifica- 
tion — Classification held arbitrary. 

(Para 5) 


(B) Land Acquisition Act (1894), Sec- 
tions 23 (2) and 28 — Interest om solatium 
amount — Solatium integral and statu- 
tory part of compensation — Interest on 
solatium could be granted, 


~ 


Dj- 


The solatium provided for under Sec- 
tion 23 (2) of the Act forms an integral 
and statutory part of the compensation 
awarded to a landowner, further from 
the plain terms of Section 28 of the Act, 
it would be evident that the interest is 
payable on the compensation awarded 
and not merely on the market value of 
the land. The language of Sec. 28 does 
not even remotely refer to market value 
alone and in terms talks of compensation 
or the sum equivalent thereto. The inte- 
rest awardable under Section 28 there- 
fore would include within its ambit both 
the market value and the statutory sola- 
tium. It would be thus evident that the 
provisions of Section 28 in terms war- 
rant and authorise the grant of interest 
on solatium as well. EFA No. 202 of 
1974, D/- 7-8-1975 (Punj), Rel. on. 

(Para 10) 


Cases Referred : Chronological Paras 


(1975) EFA No. 202 of 1974, D/- 7-8-1975 
(Punj), Gian Dev v, State of Haryana 
11 

AIR 1973 SC 305 ¥, 8, 9 


U, D. Gaur, Advocate General with 
Bhoop Singh, for Appellant; Ram Rang 
For Respondents. 


S. S. SANDHAWALIA, C. J.— This set 
of eleven regular first appeals — all pre- 
ferred by the State of Haryana (with 
cross-objections in nine) admittedly give 
rise to identical issues of law and fact 
end are, therefore, being disposed of by 
this single judgment. 


SAgainst order of S. K. Jain, Addl, Dist, 
J., Hissar, D/- 15-6-1978. 
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2. By a notification under S. 4 of. 
the Land Acquisition Act published in 
the Government Gazette on the ist of 
May, 1973, an area of 70 acres in all was 
sought to be acquired for the public pur- 
pose of the construction of the Hissar 
bye-pass on National Highway No. 10 
connecting Delhi, Hissar, Sirsa and 
Fazilka, In the acquisition proceedings, 
that followed, the Collector rendered his 
award on the 24th of Dec. 1973, wherein 
he classified the land into two blocks on 
the basis of its proximity or otherwise 
from the village of Sat Rod and awarded 
compensation at the rate of Rs. 6480/- 
per acre for the land falling in ‘A’ block 
and at the rate of Rs. 5000/- per acre for 
the remaining land in ‘B’ block. Feeling 
dissatisfied with the compensation award- 
ed the landowners preferred a number 
of references which were all consolidat- 
ed for trial by the learned Additional 
District Judge, Hissar. The solitary issue 
framed therein on merits was with regard 
to the compensation to be awarded to 
the landholders and it is the common 
case that in this set of appeals also this 
very question is the only one which falls 
for determination, 


3. On behalf of the landowner- 
claimants aS many as 11 instances of 
sale transactions in the vicinity Exhibits 
P. 1 to P. 11 were brought on record, In 
rebuttal the respondent-State relied on 
copies of registered sale deeds and 
mutations R. W. 1/2 to R. W. 1/13 being 
instances of transfers of land in the ad- 
joining areas. Apart from these, oral 
testimony of witnesses was also adduced. 
The learned Additional District Judge on 
a consideration of the whole record en- 
hanced the compensation in block ‘A’ to 
Rs. 9000/- and that of block ‘B’ to Ru- 
pees 6000/- per acre. Apart from award- 
ing the statutory solatium at the rate of 
15 per cent he also directed that inte- 
rest at the rate of 6 per cent be paid 
to the landowners on the compensation 
inclusive of this solatium, 


4. Mr, U. D. Gaur, learned Advocate 
General for the State of Haryana had 
been rather lukewarm in pressing the 
State Appeals. The first challenge raised 
was with regard to the categorisation of 
jand into two blocks. Counsel contended 
with plausibility and cogency that no 
adequate reason had been given for the 
creation of two belts either by the Col- 
lector or by the learned Additional Dis- 
trict Judge, It was, therefore, submitted 
that this classification be struck down 
and the land be assessed at the uniform 
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5. There is some merit in the afore- 
said argument though no benefit there- 
from accrues to the appellant-State. The 
only fragmentary reason given by the 
Collector for creating two blocks is the 
passing observation that part of the land 
was nearer to village Sat Rod and the 
rest was away therefrom. On that basis 
he seems to have drawn an arbitrary 
line and awarded compensation at rela- 
tively disparate rates for the two cate- 
gories. What particularly calls for atten- 
tion herein is that the land was not be- 
ing acquired in a compact squarish or 
rectangular block but in the shape of a 
long strip for the purpose of a Highway 
stretched out to skirt the town of Hissar 
over a long distance. In such a situation 
the relatively narrow strip of land 
which fell for acquisition over a long 
distance cannot possibly be evaluated 
on the basis of its mere proximity 
village Sat Rod. The Collector gave no 
adequate reason and what is significant 
is that the learned Additional District 
Judge did not even remotely advert to 
this aspect apparently because neither of 
the parties seemed to have raised the 
issue, Having seen the site plans and the 
lay-out of the bye-pass and the relative- 
ly distant location therefrom of the vil- 
lage abadi it appears to us that the clas- 
sification on this arbitrary basis cannot 
possibly be sustained. It is, therefore, 
held that the land must be evaluated at 
a uniform basis but what that is will 
have to be determined hereinafter in the 
discussion for its market value. 


6. The other argument of Mr. Gaur 
was that the learned Additional District 
Judge had wrongly ignored Exhibit 
P. W. 1/14 which was rendered by the 
District Judge, Hissar, with regard to a 
similar acquisition only a few days ear- 
lier of another area. In adverting to this 
aspect of the case the learned Additional 
District Judge has observed as follows in 
para 20 of his judgment :— 


“The learned Government Pleader has 
also drawn my attention towards the 
judgment dated 20-2-1978 passed by the 
learned District Judge, Hissar, according 
to which the market value of the ac- 
quired land was held to be Rs. 5,000/- 
per acre. I regret my inability to agree 
with the learned Government Pleader 
that the said judgment Exhibit P. W. 1/14 
may be followed. In para No. 8 of the 
said judgment the learned District Judge 
has clearly observed that the claimant 
had not brought on record satisfactory 
evidence in support of his assertion tha 
the market price of acquired land was 
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in the case in hand the claimants have 
brought on record as many as 8 sale 
deeds of the year 1973, pertaining to the 
months of March, July and December. 
Besides this they have also brought a 
sale deed dated 21-1-1972 and two sale 
deeds pertaining to October and Novem- 
ber 1975. Therefore, the evidence in this 
case cannot be treated at par to that 
which led in the case before the learned 
District Judge in which judgment Exhi- 
bit P. W. 1/14 was passed.” 


It is unnecessary to traverse the sama 
line of reasoning over again and if suf- 
fices to say that we agree entirely with 
the learned Additional District Judge and 
for the aforesaid reasons reject the con- 
tention on behalf of the appellant-State, 


7. Lastly Mr. Gaur had argued thaf 
the learned Additional District Judge 
had erred in granting-interest on the 
amount of solatium as well in terms. He 
relied on Union of India v. Ram Mehar 
AIR 1973 SC 305 to contend that interest 
could be allowed only on the market 
slag of the land and not on solatium as 
well, 


8 Now a close perusal of Ram 
Mehar’s case (supra) would make if 
manifest that the argument of the 
learned Advocate-General, Haryana is 
not well conceived. In the said judgment 
what fell for construction before their 
Lordships was the provision of S. 4 (3) 
of the Land Acquisition (Amendment and 
Validation) Act (1967). Grover, J. 
speaking for the Bench made it clear at 
the very outset. that the sole point for 
determination was with regard to the 
true meaning and construction of the ex- 
pression ‘market value’ employed in the 
aforesaid provision. Therefore, it is 
manifest that what was construed in the 
said judgment was the term ‘market 
value’ as used in the Amending and Vali- 
dation Act. It was in that particular con- 
text that their Lordships observed that 
market value did not include within it 
the amount of solatium and therefore 
the rate of interest prescribed by Sec- 
tion 4 (3) was confined to the market 
value of land alone. Ram Mehar’s case 
therefore, is of no aid whatsoever to 
the appellant-State. 


9. Indeed an in depth examination of 
the observations in Ram Mehar’s case 
boomerang and go directly in aid to the 
stand taken by the respondents-land- 
owners. Their Lordships made it clear 
in no uncertain terms that solatium was 
an integral part of the compensation 
awarded to a landowner. It was observed 
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es The additional amount of 15% 
certainly forms part of the amount of 
compensation because under Section 23 
the compensation is to consist of what is 
provided for in sub-section (1) and the 
additional amount of 15% on the market 
value of the land acquired. But com- 
pensation and market value are distinct 
expressions and have been used as such 
in the Acquisition Act.........” 

And again :— 

edt: If market value and compensa- 
tion were intended by the legislature to 
have the same meaning it is difficult to 
comprehend why the word “compensa- 
tion” in Sections 28 and 34 and not 
“market value” was used. The key to 
the meaning of the word “compensation” 
is to be found in Section 23 (1) and that 
consists (a) of the market value of the 
land and (b) the sum of 15% on such 
market value which is stated to be the 
consideration for the compulsory nature 
of the acquisition. Market value is there- 
fore only one of the components in the 
determination of the amount of compen- 
sation...... as 


10. Once it is held as it inevitably 
must be that the solatium provided for 
under Section 23 (2) of the Act forms an 
integral and statutory part of the com- 
pensation awarded to a landowner, then 
from the plain terms of Section 28 of 
the Act, it would be evident that the 
interest is payable on the compensation 
awarded and not merely on the market 
value of the land, Indeed the language of 
S. 28 does not even remotely refer to 
market value alone and.in terms talks 
of compensation or the sum equivalent 
thereto. The interest awardable under 
Section 28 therefore would include with- 

(Contd. on col, 2.) 
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in its ambit both the market value and 
the statutory solatium. It would be thus 
evident that the provisions of Section 28 
in terms warrant and authorise the grant 
of interest on solatium as well. 

11. The view we are inclined to take 
is in accord with the earlier single Bench 
judgment of this Court in Gian Dev v. 
State of Haryana, E. F. A. No. 202 of 
1974 decided on August 7, 1975. In this 
view of the matter it is unnecessary to 
elaborate further. It suffices to say that 
we also affirm the reasoning of the 
learned single Judge therein. 

12. No other argument has been 
raised on behalf of the Appellant-State 
and finding no merit therein, we dismiss 
all the eleven Regular First Appeals 
without any order as to costs, 


13. Adverting now to the cross-objec- 
tions preferred by the landowners iť ap- 
pears that Mr. Ram Rang the learned 
counsel for the claimants is on firm 
ground in contending that his clients are 
patently entitled to the enhancement of 
the compensation granted. Our attention ` 
is pointedly drawn to Exhibits P. 1 to 
P. 11 which were proved on the record 
to show the relatively higher prevailing 
market value at the material time of the 
notification. It also calls for notice that 
the learned Additional District Judge 
did advert to and appears to have relied 
on these instances without in any way 
doubting their authenticity. Even if 
some of the sale instances which per- 
tained to a period of time long after the 
notification and which have rightly to be 
excluded from consideration there yet 
remain Exhibits P. 4, P. 7 and P. 8 about 
whose relevancy and validity there ap- 
pears to be no manner of doubt. These 
may best be tabulated as under :— 
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8. Details of the Date of Khasra numbers Sale Per acre 
documenta sale of Reet. No. and price pale price 
its area sold. in rupees. 
Ex. P. 4 Sale deed 30.3.73 121/16 (8.0) Re. 12,000/. Rs. 12,000/. 
Regd. No. 3318 Regd. on == 8 Kanals 
Mutation No. 905 30.3.73 tibba. 
vendor Madan Lal 
gon of Karam 
Chand. 
7, Ex..P. 7 Sale deed 30.3.73 121/14 (8.0) 12,000/. 19,000/. 
Regd. No. 8819 Regd. on == § Kanals 
Mutation No. 4761 30.3.73. tibba. 
Vendor Ram 
Ohand gon of Lal 
Chand. 
8. Ex. P. 8 Sale deed -do- 121/24 & 25 28,000/. 11,851.85 
Regd. No. 3820 (16-0) and 
Mutation No. 4760 132/9/1 (2.18) 
Vendor : Lal 
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It deserves highlighting that the 
learned Additional District Judge had 
excluded from consideration the sale in- 
stances proved on the record by the re- 
spondent-State for valid considerations 
which have not been ať all challenged 
by the learned Advocate General, Har- 
yana, and he did not indeed press for 
their acceptance. That being so, one is 
inevitably left to assess the market 
value on the acceptable sale instances 
P. 4, P. 7 and P. 8 noticed above. All 
these three instances of sale on the 30th 
of March, 1973, are barely a month or 
more prior to the material date of ac- 
quisition on the lst day of May, 1973. 
Their proximity in time is thus self- 
evident, They pertained to sizable area 
of land and the bona fides of the trans- 
actions are not even remotely in dispute. 
A reference to the site plan would show 
that they are not at all far removed by 
way of location and indeed from that 
angle also provide a fair standard of 
comparable land. Inevitably one has to 
conclude that the fair market value in- 
dicated therefrom comes to the round 
figure of Rs. 12,000/- per acre. As has 
been noticed earlier there is no justifica- 
tion for the two blocks created by the 
Collector and maintained by the Addi- 
tional District Judge. Land has, there- 
fore, to be compensated at a uniform 
rate and the aforesaid market value ap- 
pears to be the true assessment thereof. 


14. It deserves recalling that the 
learned Additional District Judge after 
adverting to the sale instances of the 
landowner claimants had held as fol- 
lows :— 


“23. From the close scrutiny of the 
above evidence’ brought by the parties 
on record, it is clear that whereas the 
respondent-State has not brought any 
satisfactory evidence in support of their 
assertion that the market price of the 
acquired land was not more than Ru- 
pees 5,000/- per acre, the petitioners 
have proved by reasonable and convinc- 
ing documentary evidence that the mar- 
ket value of the acquired land and those 
lying in its locality and vicinity was, on 
or near about the date of publication of 
the notification under Section 4 of the 


Act, was between Rs. 11,851.85 and Ru- 


pees 12,000/- per acre. They have also 
proved that the market value of the land 
situated adjacently to the acquired land 
was Rs. 12,307/- per acre even on 21-1- 
1972, that is about 14 years prior to the 
acquisition and that it had shot up to 
‘Rs. 15,860.66 per acre on 5-11-1975, i.e., 
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24. After taking all.the above docti- 
mentary and oral evidence into conside- 
ration, I am of the view that the com- 
pensation for ‘A’ grade land at the rate 
of Rs. 9,000/- per acre and for ‘B’ grade 
land at the rate of Rs. 6,000/- per acre 
shall be the market value. Issue No. 1, 
is, therefore, decided accordingly.” 


“It is evident from the above that the 
learned Additional District Judge had 
himself come to the finding that tha 
average price indicated was above Ru- 
pees 12,000//- even prior to the date of 
acquisition and further that it had risen 
sharply by nearly Rs. 4,000/- within twe 
years thereof. Nevertheless without giv- 
ing the least reason in the following 
paragraph he slashed this evaluation to 
a sum of Rs. 9,000/~ and further main- 
taining the ‘B’ block to a rate of Ru- 
pees 6,000/- only. We are unable to sus- 
tain this finding and indeed the learned 
Advocate General, Haryana, could also 
advance no cogent argument to explain 
the patent disparity. l 


15. For the aforesaid reasons all the 
cross-objections are hereby aliowed, 
Compensation to the landowner-claim- 
ants is awarded at the uniform rate of 
Rs. 12,000/- per acre. They will also be 
entitled to solatium at the statutory rate 
of 15 per cent and interest on the en- 
hanced amount at the rate of 6 per cenit 
from the date of taking possession in- 
cluding the solatium thereof. The land- 
owner-claimants would also be entitled 
to their costs, 
Order accordingly. 
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B. 5. DHILLON AND 
J. V. GUPTA, JJ. 


Gurmail Singh, Petitioner v. Bhuchari, 
Respondent. l 

Civil Revn. No. 379 of 1979, D/- 10-9- 
1979." 


Hindu Marriage Act (1955), S. 24 — 
Maintenance pendente lite — Indepen- 
dent income —- Meaning — Person work- 
ing with father’s farm —- Could not es- 
cape from the liability for maintenance 
pendente lite, 


The words ‘independent income’ are 
applicable at the time when the applica-- 


‘tion for claiming maintenance is made 


and not subsequently at the time when 
the same is to be granted. Thus, it would 
be a question of fact in each case to ba 


_*Against order of K. K. Katria Sub. J., 


Moga, D/- 20-1-1978. - 


trea freed alinn - 


“1980 . 


decided by the Court as to the income of 
the husband or the wife against whom 
the maintenance is going to be awarded. 
tt is nowhere provided that if a person 
is working with his father’s or any other 
relation’s farm or any other kind of es- 
tablishment, he is not to pay the main- 
tenance pendente lite on the ground that 
he has no independent income of his 
own. Even while a person is working 
with his own family members and rela- 
tions, it could not be said that he is 
having no income as such within the 
meaning of Section 24. (1978) 80 Pun LR 


744, Explained. (Para 5) 
Cases Referred : Chronological Paras 
(1978) 80 Pun LR 744 3, 5 


Subhash Goyal, for Petitioner; J, R. 


Mittal, for Respondent. 


J. V. GUPTA, J.:— This revision peti- 
tion arises out of an application under 
Section 24 of the Hindu Marriage Act, 
1955 (hereinafter referred to as the Act), 
for maintenance pendente lite and ex- 
penses of the proceedings. By virtue of 
the impugned order, dated 20th January, 
1979, the matrimonial Court has granted 
Rs. 100/- as litigation expenses to the 
wife-respondent and Rs, 50/- per month 
as maintenance pendente lite from the 
date of her application. This revision 
petition has been admitted to D, B. be- 
cause of the following question referred 
by D. S. Tewatia, J, for determination 
by a larger Bench. 

“Whether an able-bodied person cap- 
able of working even as an ordinary la- 
bourer or one who works on his father’s 
or any other relation’s farm or any other 
kind of establishment can be considered 
as capable of maintaining his wife and 
thus being made to pay interim mainten- 
ance to her when she happens to be living 
separately from him for the reasons 
mentioned in a given matrimonial dispute 
between them.” 

2. Briefly stated the facts are that 
Gurmail Singh, petitioner, has moved a 
petition under Section 9 of the Act for 
restitution of conjugal rights in the 
Court of the Subordinate Judge Ist 
Class, Moga (with enhanced powers of 
District Judge). In that petition, Smt, 
Bhuchari, the respondent-wife of the 
petitioner, pleaded that she has no source 
@f income and is unable to support her- 
self and to pay the necessary expenses 
of the proceedings against her under Sec- 
tion 9 of the Act; that she has been liv- 
ing entirely on the mercy and charity 


of her parents and that the applicant 


Gurmail Singh is a moneyed man. and 
his:monthly income is Rs..1000/-. Thus, 
she prayed that Rs, 500/- on account of. 
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expenses of fhe proceedings and Ru- 
pees 200/- per month as maintenanca 
pendente lite be granted to her, The ap- 
plication was supported by an affidavit, 
To this, the husband Gurmail Singh sub- 
mitted his reply that the wife is not en- 
titled to get any maintenance pendente 
lite and that he does not own any pro- 
perty and that he has no source of in- 
come. He further pleaded that he has 
been working with his father. However, 
all those avertments were not supported 
by any affidavit. The learned Subordinate 
Sudge, after hearing the parties, observ- 
ed and held as under :— 

“Gurmail Singh in his written reply 
pleaded that he has been working with 
his father and has got no source of in- 
come, but as stated above, his written 
reply has not been supported by an affi- 
davit of the respondent. There is nothing 
on the file to hold that the respondent 
has got no independent source of income, 
He is an able bodied man and even if 
he works as a labourer, he will be able 
to earn at least Rs, 10/- per day. He is 
bound to maintain his wife. Taking into 
consideration all the circumstances and 
the status of the parties; I order that 
Gurmail Singh respondent shall pay Ru- 
pees 100/- as litigation expenses: to his 
wife Mst. Bhuchari and he shall also 
pay her maintenance pendente lite at 
Rs. 50/- per month from the date of this 
application, ie, with effect from 25th 
November, 1978.” 


3. When the case was being heard by 
the learned single Judge, D. S. Tewatia, 
J., the counsel for the petitioner, cited 
a single Bench decision of this Court, re- 
ported as Smt. Lila Devi v. Tarlok 
Chand, (1978) 80 Pun LR 744 in support 
of his submission that the husband in 
this case had no independent source of 
income from which interim maintenance 
could be ordered to be paid by the Court 
under Section 24 of the Act, and the 
husband’s working with his father could 
not be construed as being engaged in 
gainful employment. The learned Judge 
found himself unable to agree with the 
view taken by S. P. Goyal, J., in the 
aforesaid case because almost majority 
of the cases that come from the villages 
are of the nature where a husband 
works on the land of his father. This is 
how the matter is before this Bench. . 

4. We have heard the learned coun- 
sel for the petitioner, We do not find any 
force in his contention, 

Section 24 of the Act reads :— 

“Maintenance pendente lite and 
expenses. of proceedings :— Where. 
in any proceedings under this Act 
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iť appears to the Court that either 
the wife or the husband, as the 
case may be, has no independent 
income sufficient for her or his 
support and the necessary expenses of 
his proceeding, it may, on the applica- 
tion of the wife or the husband, order 
the respondent to pay to the petitioner 
the expenses of the proceeding such sum 
as, having regard to the petifioner’s own 
income and the income of the respondent, 
a may seem to the Court to be reason- 
able.” 


In the case of Smt. Lila Devi’s case 
(supra), S. P. Goyal, J., has decided the 
matter on the facts of that case, No pro- 
position of law as canvassed by the 
counsel for the petitioner as such has 
been laid down by the learned Judge, It 
has been observed therein that: 


“The trial Court after considering the 
evidence of the parties arrived at the 
finding that the respondent-husband has 
no source of income and, therefore, was 
not liable to pay litigation expenses or 
maintenance pendente lite to the wife, 
This is a pure finding of fact and no il- 
legality or irregularity in the exercise 
of the jurisdiction has been pointed out 
by the learned counsel for the petitioner 
which could warrant interference with 
this order.” 


As a matter of fact, it will be a question 
of fact in each case to be decided by 
the Court on affidavits or otherwise, as 
to the income of the respondent against 
whom the order under Section 24 is be- 
ing passed. Section 24 contemplates that 
while passing an order for maintenance 
pendente lite regard is to be had to the 
petitioner’s own income and the income 
of the respondent. There is nothing more 
than that in this Section. If in a given 
case, the Court comes to a conclusion 
that the income of the petitioner is suf- 
ficient for the purposes of maintenance 
and expenses of the proceedings, no 
amount may be granted thereunder, On 
the other hand, if the petitioner, who 
makes an application under Section 24, 
has no independent income sufficient for 
her or his support besides meeting ne- 
cessary expenses of the proceedings, he 
or she.may claim the amount there- 
under, but while fixing the amount the 
court has to have regard to the peti- 
tioner’s own income and the income of 
the respondent which may be determin- 
ed by it on the facts of each case. It can- 
not be laid down as a rule of law that 
if a person is working with his father, 
he has no income. In that con- 
‘text, it may be a relevant consi- 
deration that a person is an able 
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bodied one and is capable of work- 
ing even as an ordinary labourer or 
otherwise, It cannot be argued on behalf 
of the husband-petitioner in this case 
that simply because he is working with 
his father, he has no independent income 
and it is itself sufficient to deprive his 
wife to claim maintenance under S. 24, 
It is all the more so in the present case 
when the Court has come to the conclu- 
sion that there is nothing on the file to 
hold that the husband has got no inde- 
pendent source of income. 

The learned counsel for the petitioner 
is under the wrong impression that the 
husband is required to pay maintenance 
pendente lite ete. only if he has inde- 
pendent income of his own. This is not 
warranted by the language of Sec. 24. 
The words ‘independent income’ therein 
are applicable at the time when the ap- 
plication for claiming maintenance is 
made and not subsequently at the time 
when the same is to be granted. Thus, it 
will be a question of fact in each case 
to be decided by the Court as to the 
income of the husband or the wife 
against whom the maintenance is going 
to be awarded. It is nowhere provided 
that if a person is working with his fa- 
ther’s or any other relation’s farm or 
any other kind of establishment, he is 
not to pay the maintenance pendente lite 
on the ground that he has no indepen- 
dent income of his own. Even while a 
person is working with his own family 
members and relations, it cannot be said 
that he is having no income as such 
within the meaning of S. 24 of the Act. 

6. In this view of the matter, this 
revision petition fails and is dismissed 
with no order as to costs. 

BHUPINDER SINGH DHILLON J. :—~ 
I agree, 
Revision dismissed 
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S. S. SANDHAWALIA C, J. AND 
G. C. MITAL J. 


Phool Chand, Appellant v, Amrit Lal, 
Respondent. 

Letters Patent Appeal No. 153 of 1976, 
D/- 9-11-1979* 

(A) Evidence Act (1872), Section 33 — 
Relevancy of evidence under the Section 
— Conditions essential. 

Evidence in previous proceedings could 
be held relevant in later proceeding if 


Against Judgment of A. S. Bains J. in 
R. S. A. No. 428 of 1974 reported in 
1976 Pun LJ 224. 
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the following ingredients are present 

(i) that the earlier proceedings wera 
between the same parties or their pre- 
- decessors-in-interest; 

(ii) that.the adverse party in the first 
proceeding had the right and opportunity 
to cross-examine; and 

(iii) that the question in issue was 
substantially the same in the first as in 
the second proceeding. . 

In the instant case the two suits were 
against two heirs of a deceased person 
filed by a person claiming property 
under a will. In order to prove the will 
he had produced a witness in earlier 
suit which was ex parte proceeding on 
the question of relevancy of evidence in 
second suit against another heir, 

Held that the proceeding could neither 
be said to have been between same par- 
ties or their predecessors in interest 
nor the witness was cross examined in 
earlier suit it being ex parte proceeding 
and as such the evidence of witness in 
earlier suit would not be relevant in 
latter suit, Case law referred, 

(Paras 5, 10) 


(B) Evidence “Act (1872), Section 110 
— Title to property — Dispute about — 
Person claiming possessory title in pos- 
session even during lifetime of deceased 
»—— Person claiming under will unable to 
prove will — Person claiming posses- 
sory title ought to succeed. AIR 1927 Lah 
841 and (1893) ILR 20 Cal 834 (PC) and 
1902 Pun Re 78 Rel. on. (Para 12) 
Cases Referred: Choronological Para 


AIR 1957 An Pra 378 9 
AIR 1955 Raj 179 9 
AIR 1934 Mad 100 9 
AIR 1933 PC 202 9 
AIR 1930 PC 79 9 
AIR 1927 Lah 841 12 


(1916) ILR 38 All 1: AIR 1951 All 383: 
13 All LJ 881 9 
1902 Pun Re 78 12 
(1893) ILR 20 Cal 834 (PC) o BR 
Roop Chand Chaudhry, T a 
Puri., for Appellant; B. R. Bahl, with 
Ashok Bahl, for Respondent, 

GOKAL CHAND MITAL, J.:— In 
order to appreciate the facts of this case, 
the following pedigree-table deserves to 
be noticed :— 

KALU RAM 


$ l 
Bipat Ram Jhauo Ram 
Kanhaya Lal Duni Chand 
{died in 1887) | 
l Amrit Lal 
Tara Chand (Plaintiff) 
(died in 1947) 
=Padma Wati i 


Amrit Lal 


Kanhaya Lal owned a house in Fero- 
zepore Cantt. and is alleged to have 
made will dated 15th August, 1966, in 
favour of Phool Chand, his wives’ bro- 
ther, as his only son Tara Chand had 
died long before in the year 1947 and 
his two wives, who were sisters, had also 
predeceased him. Kanhaya Lal died on 
22nd of February, 1967, 


2 Phool Chand, legatee from 
Kanhaya Lal filed a petition for eject- 
ment under S. 13 of the East Punjab Urban 
Rent Restriction Act, 1949, on Ist June, 
1971, against Amrit Lal, grandson of 
father’s brother of Kanhaya Lal, from 
a portion of the house which he was oc- 
cupying. When Amrit Lal came to know 
of the ejectment petition, he filed a suit 
on 10th of February 1972, against Phool 
Chand for a declaration that he was 
owner in possession of the house and 
denied the tenancy as also the will set 
up by Phool Chand and claimed a per- 


. manent injunction against him not to in- 


terefere in his possession. It is not dis- 
puted that Phool Chand was in -posses- 
sion of no part of the house whereas 
Amrit Lal was in possession of a part of 
the house. Phool Chand contested the 
suit and set up the will dated 15th Aug. 
1966, and claimed ownership of the 
house thereunder. The trial Court by 
judgment and decree dated 8th March, 
1973, dismissed the suit which was 
maintained by the first appellate Court 
on 24th of Dec. 1973, and on second 
appeal by Amrit Lal to this Court, a 
learned single Judge allowed his appeal 
on 27th of October, 1975, and granted 
him a decree that’ his title over the house 
is good against Phool Chand except the 
true owner and further granted him a 
decree for perpetual injunction restrain- 
ing Phool Chand from interfering with 
his possession over the house. While 
allowing the appeal, the learned single 
Judge found that the execution of the 
will set up by Phool Chand was not pro- 
ved as none of the attesting witnesses 
nor the scribe thereof was produced to 
prove the same. In fact, the learned 
single Judge came to the conclusion 
that there was no evidence to prove the 
execufion of the will. It was further 
held that the will was surrounded by 
supicious circumstances as the same was 
alleged to have been executed at Feroze- 
pore Cantt where regular petition wri- 
ters were available, it was unregistered 
and did not see the light of the day for 
over four years till late 1970, when it 
was set up in a suit against Smt. Padma 


Wati widow of the predeceased son of 
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Kanhaya Lal. It was also found that 
Amrit Lal was -proved to be the first 
cousin’s son of Kanhaya Lal. It was 
further found that since Amrit Lal was 
in possession of part of the house, he 
was entitled to a declaretion and injunc- 
tion on the basis of possessory title which 
deserved to be protected against the 
whole world except the true owner, 

3. Feeling dissatisfied with the deci- 
Sion of the learned single Judge Phool 
Chand defendant has come up in Letters 
Patent appeal with leave of the learned 
Single Judge. 

4. One of theamain points which came 
up for consideration before the Courts 
below was whether the execution of the 
will dated 15th of Aug. 1966, was proved 
in this case or not. No attesting witness 
of the will nor its scribe was produced in 
this case, as they had died by the time 
they were to be examined. However Phool 
Chand produced a certified copy of the 
statement of Locan Chand, one of the at- 
testing witnesses, as Exhibit D-1 who was 
examined P. W. 2 in the Court of Shri 
R. S. Sharma, Subordinate Judge Ist 
Class, Ferozepore, in Civil Suit No. 132 
of 1972 — Phool Chand v. Smt. Padma 
Wati, which was duly proved by the 
Reader of the Court. Besides the above, 
Phool Chand produced Dharam Singh 
D. W. 4, son of Thakar Singh scribe, 
who proved the signatures of his father 
on the will. Both the sides also examin- 
ed handwriting experts. The expert 
Sales by Phool Chand stated that 

e signatures on tke will were of 
Kanhaya Lal whereas the expert pro- 
duced by Amrit Lal stated that the sig- 
natures of Kanhaya Lal on the will did 
not tally with his admitted signatures, 
The first two Courts accepted the docu- 
ment Exhibit D-1, the previous state- 
ment of Locan Chand, attesting witness, 
to be legal evidence under Section 33 of 
the Evidence Act and on its basis held 
the will to be duly proved whereas the 
learned single Judge held that the in- 
gredients of the proviso to Section 33 of 
the Evidence Act were not complied with 
and, therefore, it was inadmissible in 
evidence. 


5. To prove the due execution of the 
will, counsel for the appellant has stated 
that the previous statement of Locan 
Chand attesting witness, contained in 
Exhibit D-1, was admissible in evidence 
under Section 33 of the Evidence Act 
and all the ingredients were proved and 
the learned single Judge was in error 
in rejecting this document. In order to 
appreciate the argument, Section 33 of 
the Evidence Act deserves to be noticed 


which ic in tha following termes :—~ 
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“33. Relevancy of certain evidence 
for proving, in. subsequent proceeding, 
the truth of facts therein stated. 

l Evidence given by a witness in a judi- 

cial proceeding,. or before any person 
authorised by law to take it, is relevant 
for the purpose of proving, in a sub- 
sequent judicial proceeding, or in a 
later stage of the same judicial proceed- 
ing, the truth of the facts which it states, 
when the witness is dead or cannot be 
found, or is incapable of giving evidence, 
or is kept out of the way by the adverse 
party, or if his presence cannot be ob- 
ained without any amount of delay or 
expense which under the circumstances 
of the case, the Court considers un~ 
reasonable: — 


Provided that the proceeding was 
between the same parties or their re- 
presentatives in interest; 
that the adverse party in the first pro- 
ceeding had the right and opportuni 
to cross-examine; : 
that the questions in issue were sub- 
stantially the same in the first as in the 
second proceeding, f | 

Explanation — A criminal trial or in- 
quiry shall be deemed to be a proceeding 
between the prosecutor and the accused 
within the meaning of this section.” 

A reading of the above section shows 
that the previous statement of Locan 
Chand would have been relevant in this 
case if the ingredients of the proviso 
were complied with. Those ingredients 
are— 


i — that the earlier proceedings were 
between the same parties or their pre- 
decessor-in-interest; 


ii—that the adverse party in the first 


proceeding had the right and opportu- 


nity to cross-examine; and . 

iii — that the question in issue was 
substantially the same in the first as in 
the second proceeding, 

6. In order to find out whether the 
aforesaid three ingredients can be said 
to be satisfied in this case, the history 
of the previous litigation deserves to be 
noticed. Phool Chand filed a suit on 10th 
of July, 1970, against Smt. Padma Wati 
alone, who admittedly was in Meerut 
and was in occupation of no part of the 
house. The basis of that suit was the 
will in favour of Phool Chand. Smt. 
Padma Wati did not appear to contest? 
the suit and after ex parte evidence, the 
same was decreed on 25th of December, 
1970, vide Exhibit D-9. In those pro- 
ceedings, Locon Chand was examined as- 
an attesting witness of the will to prove 
the came. which statement is now being 
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sought to be produced as the sole evi- 
dence to prove the will. 4 l 

e The aforesaid facts clearly show 
that the two suits are not between the 
same parties, The question which will 
arise for consideration is whether Amrit 
Lal can be said to be representative-in- 
interest of Smt. Padma Wati and if the 
answer is in affirmative, then. the first 
ingredient will be satisfied, otherwise 
not. On the facts of the case, it is clear 
that Phool Chand is wanting to get the 
house on the basis of the will, Amrit 
Lal is wanting to inherit the house as 
first cousin’s son of Kanhaya Lal as also 
on the basis of possessory title and Smt, 
Padma Wati, although was involved in 
@ suit by Phool Chand, has not come 
forward in any of the two proceedings 
to lay claim to the house, In any event, 
her claim would be based on succession 
as widow of a predeceased son. In this 
manner, the claim of all the three par- 
ties would be mutually exclusive, in- 
consistent and antagonistic to the in- 
terest of each other. Therefore, unless 
Amrit Lal is representative-in-interes 
of Smt. Padma Wati, the first condition 
would not be satisfied and from the 
eforesaid facts, it is amply clear that the 
interest of Amrit Lal is wholly opposed 
to the interest of Smt. Padma Wati 
and, therefore, he cannot be called to 
be representative-in-interest and in this 
view of the matter, we are firmly of the 
view that the first ingredient of the pro- 
viso to Section 33 of the Evidence Act is 
not fulfilled, 


& Even the second condition of op- 
portunity to Smt. Padma Wati to cross- 
examine the attesting witness, in the 
first proceeding has not been proved in 
this case as Phool Chand has not proved 
in these proceedings that Smt. Padma 
Wati was duly served and. the ex parte 
proceedings were well-based, Once the 
two ingredients of the proviso to Sec- 
tion 33 of the Evidence Act or any one 
of them is not satisfied, the previous 
statement of Locan Chand would not be 
acimissible in evidence and the learned 
single Judge was right in rejecting the 
same, 

9. Shri Roop Chand Chaudhry, appear- 
ing for the appellant, urged that Amri 
Lal would be a representative-in-in- 
terest of Smt. Padma Wati in view of 
Krishnayya Surya Rao v, Raja of Pitta- 
pur, AIR 1933 PC 202 and Karri Ven- 
kata Narasayyamma v. Pentapati Ven- 
kata Rattamma, AIR 1957 An Pra 378, 
as both are interested in disputing the 
will set up by Phool Chand. We find no 
merit in the argument which is negatived 


on a plain reading of the aforesaid two 
decisions which, on the facts of this 
case, clearly go against the contention 
raised. The relevant portion from the 
judgment of the Privy Council may be 
reproduced below :-— 

“The person who is called by Proviso 
(1) a ‘representative in interest’ of 
another is a person who was a party to 
the first proceedings. Whatever may 
have been the intention of those who 
framed the section, the first proviso ex- 
actly inverts the requirements of the 
English law, which requires that the 
parties to the second proceeding, should 
legally represent the parties to the first 
proceeding, or be their privies in estate. 
The first proviso requires that the party 
to the first proceeding should have re- 
presented in interest the party to the 
second proceeding in relation to the 
question in issue in the first proceeding 
to which ‘the facts which the evidenca 
states’ were relevant, It covers not only 
cases of privity in estate and succession 
of title, but also cases where both the 
following conditions exist, viz. (1) the 
interest of the relevant party to the se~ 
cond proceeding in the subject-matter of 
the first proceeding is consistent with 
and not antagonistic to the interest 
therein of the relevant party to the first 
proceeding, and (2) the interest of both 
in the- answer to be given to the particu- 
lar question in issue in the first pro- 
ceeding is identical”. 

The view which the learned single 
Judge took and which is being affirmed 
by us is further supported by Dal Baha- 
dur Singh v. Bijai Bahadur Singh, AIR 
1930 PC 79; Sundara Rajali v. Gopala 
Thevan, AIR 1943 Mad 100; Raj Mangal 
Misir v. Mathura Dubein (1916) ILR 38 
All 1 and Poonam Chand v. Moti Lal 
AIR 1955 Raj 179. 


160. For the reasons recorded above, 
we are firmly of the view that Exhibit 
D-1, the previous statement of Locan 
Chand, the attesting witness, is not co- 
vered by the proviso to Section 33 of the 
Evidence Act and cannot be looked into 
evidence, Since there is no material o 
the record in support of the due execu- 
tion of the will, we'find no reason to 
differ from the finding of tha learned 
single Judge. 


11. The finding of the learned Single 
Judge that the will did not see the light 
of the day for four years and was un- 
registered and not scribed by a regular 
petition writer also throws doubt on the 
genuineness of the will, which doubts 
have not been cleared by Phool Chand, 
the propounder of the will. Accordingly, 
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we also affirm the finding of the learned 
Single Judge that the will is not a ge- 
nuine document, 


12. Once Phool Chand is not proved 
to be the owner of the house under the 
will, the next question that arises for 
consideration is whether Amrit Lal 
could succeed in his suit without 
proving his title to the property. 
Chaudhary Roop Chand has argued 
that a plaintiff cannot succeed on the 
weakness of the defendant and even 
if the defendant is not proved to be the 
owner under the will, since the plaintiff 
has failed to prove his ownership, the 
suit deserves to be dismissed. He has 
submitted that the learned single Judge 
has only found that Amrit Lal is proved 
to be first cousin’s son of Kanhaya Lal 
and not his next heir in the presence of 
Smt. Padma Wati, predeceased son’s 
wife, and, therefore, in spite of his being 
a relation of Kanhaya Lal, he is not 
owner of the house and therefore, on 
the finding of the learned single Judge 
alone, the suit could not be decreed. It 
is not disputed that Amrit Lal is in pos- 
session of part of the house in dispute 
and it is further not disputed that 
he was in occupation thereof even dur- 
ing the lifetime of Kanhaya Lal. In 
this view of the matter, once Amrit Lal 
is found to be in occupation of part of 
the house, then he is entitled to seek a 
declaration of possessory title as good 
against the whole world including Phool 
Chand, except the true owner, and also 
for a perpetual injunction restraining 
him from interfering with his possession 
by filing a petition for ejectment under 
the East Punjab Urban Rent Restriction 
Act due to the filing of which Amrit Lal 
had to file the present suit. We find that 
the learned single Judge was right in 
granting a decree to Amrit Lal on the 
aforesaid facts on the basis of Section 110 
of the Evidence Act and Nizam-Ud-Din 
v. Naranjan Das, AIR 1927 Lah 841; 
Ismail Ariff v. Mahomed Ghous (1893) 
ILR 20 Cal 834 (PC) and Abdul Hamid 
v. Saribuland Khan 78 Pun Re. 1902. 


13. For the reasons recorded above, 
we find no merit in this appeal which is 
dismissed but on the peculiar facts of 
this case we leave the parties to bear 
their own costs. 


S. S. SANDHAWALIA, C. J. :— I 
agree, 
Appeal dismissed, 


e 
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S, S. SANDHAWALIA, C, J, 
AND G. C, MITAL, J, 

Ranjit Singh and others, Appellants 
v. Mst, Jito and others, Respondents, 

Letters Patent Appeal No, 151 of 1976, 
D/- 18-10-1979.* 

Civil P. C. (1908), O. 22 R. 3 — Decree 
passed after death of one of the plain- 
tiffs =- Decree is not a total nullity on 
that account — (1977) 2 Rent LR 313 


(Punj), Affirmed, AIR 1969 Punj 214, 
Foll. (Para 2) 
Cases Referred : Chronological Paras 
(1972) 74 Punj LR 422 2 
AIR 1969 Punj 214 1, 2 
AIR 1928 Lah 784 1, 2 
AIR 1923 Cal 676 2 
(1910) ILR 33 Mad 167 2 


J. R. Mittal, for Petitioners: R. C, Puri 
and K. C. Puri, for Respondents, 


S. S. SANDHAWALIA, C. J.:— In this 
appeal under clause 10 of the Letters 
Patent directed againt the judgment of 
the learned single Judge renderd in an 
execution second appeal, the sole issue is 
the challenge raised to fhe correctness of 
the view expressed in the Division 
Bench Judgment in Tota Ram v. Kundan 
AIR 1928 Lah 784 and followed in Ram 
Krishan v., Kartar Singh, AIR 1969 Punj 
214. It is, therefore, unnecessary to no- 
tice the facts and it suffices to mention 
that the sole point herein is whether a 
decree passed in favour of one of the 
plaintiffs who had died before the passing 
thereof (her legal representatives hav- 
ing not been brought on the record) is a 
total nullity and, therefore, inexecut- 
able. The learned single Judge following 
the aforesaid two judgments has held to 
the contrary and dismissed the appeal. 


2. Mr. J. R. Mittal has assiduously 
sought to assail the correctness of the 
view in Tota Ram’s case and subsequent- 
ly followed in Ram _ Krishan’s case, 
Counsel has been unable to cite any 
judgment of this Court to the contrary 
and indeed a Division Bench judgment 
(to which I was a party) in Baldev Singh 
v. Hira, (1972) 74 Punj LR 422, was also 


brought to our notice which has held as | 


follows: — 


“Even adverting to the contention on 
behalf of the appellants entirely for the 
sake of the argument it appears that the 
adage that a decree against a dead man 


®Against judgment of S. P. Goyal, J., in 
Ex. S. A. No. 1365 of 1973 reported in 
(1977) 2 Rent LR 313 (Punj). 
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s.a total nullity is not a rule of univer- 
sal applicaton. In Goda Coopooramier v. 
Soondarmmall, (1910) ILR 33 Mad 167, 
she Bench held that a decree passed af- 
ter the death of the plaintiff was not an 
absolute nullity and at best may be voi- 
dable at his instance. The Bench ex- 
oressly approved the following statement 
of the law from ‘Black on judgments’ :— 


‘The great preponderance of authority 
s to the effect that, where the Court 
nas acquired jurisdiction of the subject 
matter and the persons during the life- 
time of a party, a judgment rendered 
against him after his death is, although 
erroneous and liable to be set aside, not 
void nor open to collateral attack.’ 

The ratio of the decision above-said was 
accepted and followed by Chief Justice 
Shadi Lal whilst speaking for the Bench 
mn Tota Ram v, Kundan, AIR 1928 Lah 
784, where he laid down as follows:— 


“I do not think that the decree can be 

treated as a nullity in the sense that it 
tan be ignored altogether. As pointed 
Jut in Goda Coopooramier v. Soondaram- 
mall (1910) ILR 33 Mad 167, a decree 
passed after the death of a party to the 
suit or appeal is not an absolute nullity. 
Such a decree is not void nor is it open 
‘© collateral attack but it is erroneous 
and liable to be set aside,” 
Similarly in Abdul Aziz v.- Lakhmi 
“handra Mujumdar, AIR 1923 Cal 676, 
me of the respondents had died during 
he pendency of the appeal but the fact 
vas known to none, and the appeal was 
Ward and disposed of on merits, 
Vlookerjee, J., observed as follows in this 
‘context :— 


“The fact of the death of one of the 
espondents to the appeal did not destroy 
he jurisdiction of the Court. If this 
sourt had been apprised of the true 
tate of facts, no doubt, the Court would 
lave made an order of a different des- 
ription. That very circumstance shows 
hat the jurisdiction of this Court was not 
usted by reason of the death of one of 
he respondents. We are of opinion that 
he District Judge should not have re- 
arded the order of this Court as if it 
vere null and void, but should have re- 
iorted the matter to this Court for such 
ction as might be deemed necessary in 
he events which had happened.” 


n view of the above authorities it is not 
ossible to subscribe to any inflexible 
ule that the death of a party in a civil 
roceeding would make the judgment 
iven therein a total nullity.” 


\s at present advised, it appears 
hat this view has held sway with- 


Vikas Mfg. Co, v. 


Bharaj Mfg. Co. 
in this jurisdiction now 
than half a 
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for more 
century. Even other- 
wise after hearing learned counsel 
for the appellants at considerable 
length we find ourselves entirely in 
agreement with the aforesaid judgments. 
Both on precedent and also on the rule 
of stare decisis we see no reason to take 
a contrary view or raise any doubts 
about the settled law within this juris- 
diction. The appeal, therefore, is found 
to be without merit and is hereby dis- 
missed. Parties will, however, bear their 
own costs. 
GOKAL CHAND MITAL, J. :~ 
I agree, l 
Appeal dismissed. 
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HARBANS LAL, J. 

M/s. Vikas Manufacturing Company, 
Ropar, Appellant v. M/s. Bharaj Manu- 
facturing Company (Regd) Jullundur 
and another, Respondents. 

F. A. F, O. No, 50 of 1979, DJ- 28-9- 
1979.* 


(A) Trade and Merchandise Marks 
Act (1958), S. 28 — Mark deceptively 
similar — Includes phonetic similarity 
though meanings of the words are dif- 
ferent. AIR 1970 SC 146 and AIR 1965 
SC 980, Rel. on. (Para 6) 

(B) Trade and Merchandise Marks Act 
(1958), S. 30 — Applies only when two 
similar marks already registered and 
does not include cases where registration 
of one is pending. (Para 6) 
Cases Referred : Chronological Paras 
(1978) F. A. O. No. 35 of 1978, D/- 15-3- 

1978 (Punj), Panipat Co-operative Su- 

gar Mills Ltd. v. Mohan Meakin Bre- 


weries Ltd. 4, 10 
AIR 1970 SC 146 5 
AIR 1965 SC 980 4.6 
AIR 1962 Andh Pra 510 4, 9 
1962 Cur LJ 517 (Punj) 4, 8 
AIR 1960 Mys 142 4,7 


I. K. Mehta, for Appellant; S. P. Jain, 
for Respondents, 
` JUDGMENT :—— The respondent, M/s. 
Bharaj Manufacturing Co., filed a suit 
for infringement and passing off, under 
Sections 105 and 106 of the Trade and 
Merchandise Marks Act, (hereinafter 
called the Marks Act), the Copyright 
Act, and the Designs Act, to restrain the 
present appellant from infringing his 
trade mark, BEMCO and from using the 
trade mark VEMCO or any other marks 


*Against order of R. K. Syngal, Addl. 
Dist. J., Jullundur, D/- 10-1-1979. 
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deceptively similar to BEMCO in manu- 
facturing locks, from infringing his te- 
gistered design of the locks as well as 
from infringing the registered label on 
the carton under the Copyright Act, in 
the Court of the District Judge, Jullun- 
dur. During the pendency of this suit, 
an application was filed under O, XXXIX 
Rr. 1 and 2, read with Section 151 of 
Civil P. C., for the issuance of an inte- 
rim injunction. This application was al- 
Jowed by the order of the Additional 
District Judge, Jullundur, vide his order 
dated January 10, 1979, and the present 
appellant was restrained from using the 
trade mark VEMCO or any other decep- 
tively similar trade mark of BEMCO of 
the respondent, in the manufacture of 
locks. The appellant was also restrained 
from using the registred design of the 
respondent as well as from using the 
carton with the label similar to that of 
the respondent which was registered un- 
der the Copyright Act, till the decision 
of the suit. The present appeal is direct- 
ed against the said order, The applica- 
tion had been filed on November 24, 
1978, which was fixed for December 7, 
1978, for the appearance of the appel- 
lant. He had been served along with a 
copy of the application on November 29, 
1978. As the presiding officer was on 
leave on December 7, 1978, the applica- 
tion was taken up the next day when 
the appellant was ordered to file the re- 
ply on or before December 23, 1978. As 
the reply was not filed on the said date, 
the case was again adjourned to Janu- 
ary 8, 1979, and the appellant was bur- 
dened with Rs. 15/- as costs. Instead of 
filing the reply, the appellant submitted 
an application on January 8, 1979, under 
Section 30 read with O. XI R. 14 and 
Section 151 of Civil P. C., for direction 
to the respondent to file the original 
certificate of registration of the trade 
mark in his favour. That application was 
dismissed. It is also not disputed that 
the appellant neither filed the reply to 
the application of the respondent for in- 
terim injunction, nor the written state- 
ment in the main suit, It was in these 
circumstances, that the impugned order 
was passed on January. 10, 1979. 


2. It is the admitted case of the par- 
ties that the trade mark BEMCO of the 
respondent in respect of manufacture 
and sale of locks was registered by the 
Registrar under the Marks Act in 1972, 
The label with the words “BEMCO KA- 
MAL TAL” which is used on the cartons 
by the respondent and the design of the 
locks are’ ‘also registered under the 
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the other hand, the trade mark VEMCO, 
as used by the appellant, and the. design 
of the lock are not as yet registered un- 
der the Marks Act and the Designs Act, 
Only the label, as used on the cartons 
by the appellant was registered under 
the Copyright Act on September 16, 
1978. At the time of the arguments, iĝ 
was alsa pointed out by the learned 
counsel for the respondent, that the ap- 
plication of the appellant, for the regis- 
tration of the design of the locks had 
also been dismissed in May, 1979 and 
the application filed by the respondent 
for the cancellation of the appellant's 
copyright regarding label (the carton) 
had not been decided by the Registrar 
under the Copyright Act so far, as no 
reply has been filed by the appellant. 


3. According fo the averments in the 
application for interim injunction tha 
respondent is a renowned manufacturer 
of locks and is manufacturing and sell- 
ing the locks under the trade mark 
BEMCO since 1972. His trade mark in 
respect of the padlocks was registered 
under the Marks Act on February 12, 
1973. His label “BEMCO KAMAL TAL” 
used on cartons for packing of the locks 
is registered under the Copyright Act 
and so was the design of the lock under 
the Designs Act. On account of the larga 
and extensive sale of the locks manufac- 
tured by the respondent under the re- 
gistered trade mark, design and label, 
this registered mark had become popu- 
lar and acquired a distinctive character 
in the eyes of the public. It was also 
averred that the buyers of the locks 
manufactured by the respondent include 
the persons unacquainted or imperfectiy 
acquainted with English alphabet and 
they identify the locks manufactured by 
the respondent by appearance of tha 
aforesaid trade mark, design and the 
colour scheme. The respondent came to 
know on November 23, 1978, that tha 
appellant was manufacturing, selling and 
Offering for sale his locks under the 
trade mark YVEMCO under the same de- 
sign and label which was deceptively 
similar to the trade mark design and 
label of the locks manufactured and soid 
by the respondent and thus causing con- 
fusion in the public mind. In these cir- 
cumstances, according to the respondent, 
he was suffering a huge loss in his busi- 
ness and there was a prima facie case 
for the issuance of an interim injunction 
during the pendency of the suit. AH 
these averments were supported by affi- 
davit by Bachittar Singh, one of the 


partners of the respondent. As referred - 
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the. appellant and thus, there was no 
alternative for the Additional District 
Judge, but to proceed on the assumption 
that the averment made by the respon- 
dent in his petition and in the affidavit 
were correct. The Additional District 
Judge before issuing the interim injunc- 
tion also closely perused the trade mark, 
the design and the label on the cartons 
as used by the respondent for the manu- 
facture of the locks as well as the trade 
mark, the label and the design used by 
the appellant in the manufacture of his 
locks, and came to the conclusion that 
there was a prima facie case in favour 
of the respondent. 


4, According to the learned counsel 
for the appellant, the trade mark regis- 
tered in favour of the respondent was 
not confined only to the letters BEMCO 
but also comprised of these letters as 
well as the pictorial diagram on which 
those letters were affixed as is clear 
from the certificate of registration, but 
the respondent was not specifically using 
this registered trade mark in the manu- 
facture of his locks or the label on the 
carton, but only the letters BEMCO 
were used. On these premises, it was 
argued that the appellant could not be 
held guilty of infringement of this trade 
mark, So far as the registration of the 
label under the Copyright Act was con- 
cerned, it was pointed out that the ap- 
pellant has also got his label registered 
under the Copyright Act on Sept. 16, 
1978. His application for registration of 
the design of the lock had been filed on 
August 14, 1978, before the Registrar 
under the Designs Act, but has not been 
finally disposed of. It was -also stressed 
that a variety of locks under similar 
trade marks like MEMCO; EMCO were 
being manufactured by other manufac- 
turers for a very long time and the re- 
spondent has not taken any steps for re- 
straining the manufacture of the same. 
Reliance was also placed on D. Adi- 
narayana Setty v. Brooke Bond Tea of 
India Ltd AIR 1960 Mysore 142, A. R. 
Gangadhara and Co. v. Firm of Police 
Mallaih Rajeswar & Co., AIR 1962 Andh 
Pra 510, Firm Gaylord v. Kwality Re- 
staurant, 1962 Cur LJ 517 (Punj), Durga 
Dutt Sharma v. Navaratna Pharmaceu- 
tical Laboratories, AIR 1965 SC 980, and 
a Division Bench judgment of this Court 
in F. A. O. No. 35, of 1978 (Panipat Co- 
operative Sugar Mills Ltd. v. Mohan 
Meakin Brewaries Ltd.), decided on 
March 15, 1978. - 


- 5.. Section 28 of the Marks Act con- 
fers an exclusive right to the use of the 
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trade mark on its registered proprietor 
in relation to the goods in respect of 
which the trade mark is registered. If 
there is any infringement of any trade 
mark by any person, the registered 
proprietor is entitled to the relief as 
provided under the other provisions of 
the Marks Act. Under Section 29, the 
ambit and scope of the infringement of 
this trade mark is laid down. It has 
been provided specifically that if a per- 
son who does not have the trade mark 
registered in his name, uses in the 
course of his trade, a mark which is 
identical with or deceptively similar to 
the trade mark which is registered in 
the name of another person, in such a 
manner, that the intending purchasers 
may be deceived so as to mistake this 
mark for the registered trade mark, he 
infringes a registered trade mark. In 
K. R. Chinna Krishna Chettiar v. Sri 
Ambal and Co., AIR 1970 SC 146, it was 
held that when the trade mark of snuff 
“Ambal” is registered, another dealer 
also dealing in snuffs cannot be allowed 
to get the trade mark with the words 
“Andal” registered as there is a striking 
similarity and affinity of sound between 
the words “Ambal” and “Andal”, Re- 
garding the resemblance between the 
two trade marks, it was held, — 


“The resemblance between the two 
marks must be considered with reference 
to the ear as well as the eye and ocular 
comparison is not always the decisive 
test. Therefore, even if there be no 
visual resemblance between the fwo 
marks, that does not matter when there 
is a close affinity of sound between ‘the 
words which are distinctive features of 
the two marks.” 


6. The argument that if distinctive 
words are used in both the trade marks 
which have a distinctive meaning and, 
therefore, phonetic resemblance cannot 
be held to cause confusion, was also re- 
pelled in the following words :— 


“Merely because the distinctive words 
used in both the marks have distinctive 
meanings, it cannot be said that the 
phonetic resemblance does not lead to 
confusion, when it is likely that majority 
of the customers are not capable of 
understanding the fine distinction be- 
tween the meanings of the two words,” 
The ratio of the decision in Durga Dutt 
Sharma’s case (supra), relied upon by 
the learned counsel for the appellant re- 
garding the infringement of registered 
trade mark is also on similar lines and 


A 
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of the appellant. In the said case, it was 
held, — 


“Where the two marks are identical 
no further questions arise: for then the 
infringement is made out. When the two 
marks are not identical, the plaintiffs 
would have to establish that the mark 
used by the defendant so nearly resem- 
bles the plaintiff’s registered trade mark 
as is likely to deceive or cause confu- 
sion and in relation to goods in respect 
of which it is registered. Where the 
question arises in an action for infringe- 
ment the onus would be on the plaintiff 
to establish that the trade mark used by 
the defendant in the course of trade in 
the goods in respect of which his mark 
is registered is deceptively similar. This 
has necessarily to be ascertained by a 
comparison of the two marks — the 
degree of resemblance which is neces- 
sary to exist to cause deception not be- 
ing capable of definition by laying down 
objective standards. The persons who 
would be deceived are, of course, the 
purchasers of the goods and it is the 
likelihood of their being deceived that 
is the subject of consideration. The re- 
semblance may be phonetic visual or in 
the basic idea represented by the plain- 
tiffs mark. The purpose of the compa- 
rison is for determining whether the es- 
sential features of the plaintifi’s trade 
mark are to be found in that used by the 
defendant. The identification of the es- 
sential features of the mark is in essence 
a question of fact and depends on the 
judgment of the court based on the evi- 
dence led before it as regards the usage 
of the trade, It should, however, be 
borne in mind that the object of the en- 
guiry in ultimate analysis is whether the 
mark used by the defendant as a whole 
is deceptively similar to that of the re- 
gistered mark of the plaintiff.” 


The learned counsel also made an at- 
tempt to build an argument with re- 
‘ference to Section 30, Marks Act, and 
urged that under the said provision if 
the trade marks of two persons have 
been registered under the Marks Act, 
which are identical or nearly resemble 
each other, the use of the same does not 
amount to infringement of any of the 
trade marks. However, in the present 
case, there is no such position, as no 
trade mark, whether identical or similar 
fo the trade mark of the respondent has, 
as yet been registered in the name of 
the appelant, The mere fact that his 
petition fer registration of the trade 
mark is pending before the Registrar 
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7. According to the learned counsel 
for the appellant, the appellant has been 
using the trade mark, in question, the 
label and the design of the locks, 


for a very long time before the 
filing of the petition by the re 
spondent and, therefore, on account 
of the concurrent user of the 


same, the respondent is not entitled to 
any order of injunction. Support was 
sought . from the decision in D. Adi- 
narayana Setty’s case (supra). In the said 
case, it was only held that a plea of 
honest and the concurrent user in an 
action for an infringement really con- 
notes that the defendant, on the basis of 
this plea, is entitled to get his mark also 
registered under the provisions of law 
and it was only upon the registration 
that this plea became complete and ab- 
solute and not before. 


8. In Firm Gaylord’s case (supra), 
interim injunction allowed by the trial 
court was set aside and the defendant 
was put to terms, but one of the impor- 
tant considerations for this conclusion 
was that it was concluded that the de- 
fendant had already carried on his busi- 
ness for about ten months before the 
filing of the petition for interim injune- 
tion, and the Court came te the conclu- 
sion that in view of this circumstance, 
the balance of convenience was not in 
stopping the business of the defendant 
during the pendency of the suit, but in 
putting him to terms, In the present 
case, as the appellant did not file any 
reply or any affidavit to show as to for 
how long he has been carrying on his 
business, there is no material for this 
consideration to have a bearing on the 
validity of the order. 

9. In A. R. Gangadhara’s_ case 
(supra), it was held that in case any 
proceedings for rectification of the re- 
gister in relation to the trade mark al- 
ready registered are pending in the High 
Court, the Court can pass any appro- 
priate order regarding injunction while 
staying the proceedings in the suit. A 
t2rusal of this judgment clearly shows 
that nowhere it was said that injunction 
order on the terms as passed in the pre- 
sent case, could not be passed. 

10, In the Panipat Co-operative Sugar 
Mills’ case (supra), the Division Bench 
upheld in appeal, the order of interim 
injunction passed by the Additional Dis- 
trict Judge, and it was held that on 
facts, the element of passing off, by sel- 
lers of whisky under the label of MB as 
against the label of the plaintiffs, MMB, 
could not be ruled out. 

11. T have also earefullv nerused the 
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gistered label on the carton and the de- 
sign of the lock of the respondent as re- 
gistered and compared the same with 
the trade mark VEMCO, label and de- 
sign of the appellant and have not been 
able to persuade myself to differ with 
the conclusion of the trial court that a 
prima facie case for the issuance of an 
interim injunction was made out. The 
suit was filed on November 24, 1978. The 
petition for interim injunction was also 
filed on the same day and according to 
the averments of the respondent in 
paragraph 9 of the petition, only one dav 
earlier he had come to know that the 
appellant was manufacturing and selling 
the locks under the trade mark, in ques- 
tion. There being no reply or -counter- 
affidavit, there was no material on the 
record to sustain the contention of the 
learned counsel for the appellant that 
the appellant had been manufacturing 
and selling the locks with the trade 
mark, in dispute, for quite a long time 
and as such there was any balance of 
convenience in his favour, 


12. For the reasons mentioned above 
there is no merit in the appeal and the 
same is dismissed with costs, ` 


Appeal dismissed. 
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Daulat Ram, Petitioner v, 
Lal, Respondent. 


Civil Revn. No. 947 of 1975, D/- 15-1- 
1980.* 


(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), Sec. 15 (5) — Revi- 
sion — Finding of fact — Interference 
— Finding of Lower Courts that pay- 
ment of advance rent as evidenced by re- 
ceipt is not satisfactorily proved and that 
the receipt is a forged document is a con- 
current finding of fact — Finding based 
on correct assessment of entire evidence 
on record and objective circumstances — 
No interference — (Civil P. C. (1908), 
Sec. 115) (Para 6) 


(3) East Punjab Urban Rent  Restric- 
tion Act (3 of 1949), Sec. 13 (3) (a) (i) (a) 
— Eviction petition — Bona fide require- 
ment —- Impleading of all the ingredients 
of sub-cls. (a), (b), and (c) of Sec- 


"Against order of H. L. Randev, Appel- 
late Authority under the E. P. U. R. R. 
Act, Barnala, D/- 7-6-1976. i 
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tion 13 (3) (a) (i) in the petition, whether 
necessary, 

For the purpose of judging the require- 
ment of the landlord there must be an 
element of need as opposed to a mere de- 
sire or wish. But the connotation of the 
term “need” or “requirement” should not 
be artificially extended nor its language 
so unduly stretched or strained so as to 
make it impossible or extremely difficult 
for the landlord to get a decree for evic- 
tion. AIR 1974 SC 1059 and AIR 1979 SC 
272 Foll. 

(Para 15) 

In the instant case the only averment 
in the eviction petition was to the effect 
that the landlord requires the premises, 
in dispute, for his own residence and 
that he had no other premises in the 
town for the purpose. In the written 
statement filed by the tenant, no objec- 
tion was raised regarding the non-im-~ 
pleading of other ingredients as required 
under the law. No such objection was 
raised on behalf of the tenant at any 
stage before the Rent Controller or the 
Appellate Authority. It was clear from 
the evidence produced on both sides and 
the trend of cross-examination directed 
against the landlord-petitioner or his 
witnesses, on behalf of the tenant, that 
the tenant was quite alive to the essen- 
tial ingredients of sub-clauses (b) and 
(c) of paragraph (i) of Section 13 (3) (a), 
and opportunity was utilised in cross- 
examination to elicit the true state of 
affairs, Thus it was clear that though the 
landlord-petitioner had omitted to fully 
implead the ingredients of sub-clauses (b) 
and (c}, yet thereby the tenant was not 
in any manner prejudiced and the evi- 
dence on both sides was led as being ful- 
ly aware of these ingredients. From the 
evidence, it was also clear that the case 
of both the parties was that the land- 
lord-petitioner had only one house, name- 
ly, the premises, in dispute, which were 
given to the tenant on lease. He had no 
other residential premises in the town 
where the premises in dispute, 
were situated and he had not taken any 
other premises on lease for occupation. 
Besides, the landlord was living in the 
house of his sister and according to him, 
he was under pressure from his sister’s 
son to vacate the same. In view of this 
situation, the mere fact of non-implead- 
ing of some of the essential ingredients 
in the eviction application cannot be held 
to be fatal so as to warrant the dismissal 
of the eviction application on this ground 
alone, (Paras 10, 11) 

The reauirement of the landlarda-nati- 
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was genuine and bona fide one. Indisput- 
abiy, the petitioner had no other house 
of his own except the premises, in dis- 
pute and ħe was living with his sister’s 
son. Thus the only conclusion is that he 
cannot claim to live in the house of his 
sister’s son as a matter of right. His con- 
tinuance to live there is patently at their 
mercy. There is no evidence to rebut the 
contention of the landlord that his sis- 
ter’s son was pressing him to leave the 
premises and he was also being denied 
the use of a separate room. In these cir- 
cumstances, the plea of the landlord 
that he requires the premises, in dispute, 
for his own occupation cannot be brush- 
ed aside merely as a desire as distinct 
from his need or requirement. 


(Para 16) 
Cases Referred : Chronological Paras 
AIR 1979 SC 272 13, 15 
(1979) 2 Rent LR 226 (SC) 7,9 


1977 Ren CJ 332: AIR 1977 Punj & Har 


158 (FB) 7, 11 
AIR 1974 SC 1059 13, 14, 17 
ILR, (1967) 1 Punj & Har 479 13 

G. R. Majithia, with Salil Sagar, for 
Petitioner; H, L. Sarin, Sr. Advocate 


M. L. Sarin and R. L, Sarin with him), 
for Respondent. 


ORDER :— The petition, under Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act. (hereinafter to be call- 
ed the Act), by the landlord-petitioner 
was allowed by the Rent Controller Bar- 
nala, vide his order dated August 31, 1973, 
and the tenant-respondent was directed 
to vacate the house (hereinafter to be 
called the premises, in dispute), Appeal 
against the said order was, however, ac- 
cepted by the Appellate Authority and 
the eviction petition was dismissed by 
order, dated June 7, 1976, which has been 
challenged in the present revision peti- 
tion. 


2. The facts, in brief, are 
that the landlord-petitioner filed 
the eviction petition through his 
Mukhtiar-i-am, Ravinder Singla. for 


evicting the tenant~respondent from the 
premises, in dispute, situated in Barnala 
on the grounds that the arrears of rent 
at the rate of Rs. 33/- per mensem had 
not been paid by the respondent with ef- 
fect from June 1, 1971 till the date of 
the filing of the eviction petition and that 
the petitioner required the premises in 
dispute, bona fide for his own occupation. 
It- was also averred that the notice for 
vacation of premises, in dispute, had also 
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respondent was that advance rent for five 
years for the period from June 1, 1971 to 
May 31, 1976 had been already paid ta 
the petitioner and a duly executed re- 
ceipt, Exhibit R. 4, had been obtained, 
that the lease of the premises, in dispute, 
was for an indefinite period and no legal- 
ly valid notice terminating the tenancy 
had been served perior to the filing of 
the eviction petition and that the peti- 
tioner did not require the premises bona 
fide for his own occupation, 


3. After the evidence had been adduc- 
ed on both sides, the Rent Controller 
came to the conclusion that the lease was 
not for indefinite period but was for one 
year which had expired prior to the fil- 
ing of the eviction petition anda valid 
notice as required under the law had also 
been. served and that the requirement of 
the petitioner for self-occupation of the 
premises, in dispute, was bona fide, As re- 
gards the payment of advance rent, a 
categorical finding was returned that the 
advance rent had not been paid and that 
the receipt, Exhibit R. 4, relating thereto 
was a forged one. So far as the arrears of 
rent were concerned, the respondent had 
paid the same along with costs and inter- 
est on the first date of hearing and as 
such, the ground relating thereto did not 
survive. In appeal, the Appellate Author- 
ity concurred with the findings of the 
Rent Controller regarding the payment of 
advance rent and that the receipt, Ex- 
hibit R. 4, was a forged document, How- 
ever, it was held that the lease was for 
an indefinite period and the tenancy had 
not been terminated by a valid notice 
prior to the filing of the eviction peti- 
tion and as such, the petitioner had no 
locus standi to file the same, The finding 
of the Rent Controller regarding bona 
fide requirement by the petitioner was 
also reversed and it was concluded that 
it was not proved that the alleged re- 
quirement by the petitioner was bona fide, 


4, As regards the notice to be served 
on the respondent, it was conceded by 
the learned counsel for the respondent 
that the legal position has been finally 
settled by their Lordships of the Supreme 
Court that prior service of notice under 
Section 106. Transfer of Property Act, be~ 
fore filing the eviction petition was not 
necessary so far as the eviction petitions 
under the Act, were concerned. As to the 
question whether the lease was for a de- 
finite period, the lease deed was not pro- 
duced by the petitioner. The application 
by the respondent for permission to lead 

i i __relatine ‘to the said 
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lease deed was allowed by the Rent Con- 
troller, but in spite of the same, the state- 
ment was made by the counsel for the 
respondent that he did not want to press 
his objection regarding the legality and 
validity of the notice. The Appellate 
Authority, however, still gave a finding 
that the notice to terminate the tenancy 
was necessary and that the respondent 
was not debarred from raising this legal 
objection, though the counsel for the re- 
spondent had made the statement before 
the Rent Controller withdrawing the ob- 
jection, This finding of the Appellate 
Authority cannot be sustained on any 
ground whatsoever. When the respon- 
dent himself had given up the objection at 
the stage of the Rent Controller, the 
same could not be revived. Besides, the 
respondent did not adduce any evidence 
by way of secondary evidence to prove 
that the lease was not for a year as con- 
tended by the petitioner in his statement, 
but for an indefinite period. In view of 
all these circumstances, the finding of 
the Appellate Authority is set aside and 
it is held that no notice was necessary for 
the purpose of filing the eviction peti- 
tion, 


5. As regards the question whether 
the respondent had paid the advance rent 
for five years and the receipt, Exhibit 
R. 4, regarding thereto was genuine or a 
forged one, the finding of both the Courts 
below is categorical that the payment of 
advance rent was not proved and further 
that the said receipt was a forged docu- 
ment. The petitioner categorically stated 
in his statement that he had not received 
any rent for the period from June 1, 1971 
to May 31, 1976, and that he had not 
executed the receipt, Exhibit R. 4, relat- 
ing thereto. The receipt, Exhibit R. 4, ac- 
cording to which Rs. 1,980/- were paid by 
the respondent to the petitioner as ad- 
vance rent for five years from 1971 to 
1976 is alleged to be scribed by the re- 
spondent himself and attested by two 
witneses. Out of them, only one, namely, 
Bharpur Singh, R. W. 1, was produced on 
behalf of the respondent. According to 
his deposition, advance rent had been 
paid for the period from 1972 to 1976. 
‘In cross-examination, he had also ad- 
mitted that he had already appeared as a 
witness in favour of the respondent in an- 
other eviction petition filed by one 
Kasturi Lal against the present respon- 
dent with regard to a shop. The other 
attesting witness Ram Kumar was also ad- 
mitted by the respondent in his state- 
ment to have appeared in his favour in 


the said eviction petition by Kasturi Lal, 
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From this circumstance, both the courts 
below, came to the unanimous conclusion 
that both the attesting witnesses could 
not be treated as disinterested and that 
they had placed themselves at the dis- 
posal of the respondent to be a party to 
the fabrication of the receipt, Exhibit 
R. 4. Besides, it is also significant to note 
that from a close perusal of the receipt, 
Exhibit R. 4, it is evident that immediate- 
ly at the end of the body of the receipt, 
the ....... (illegible —Ed.) had affixed 
his signature and it was after the said 
signature that at a little distance, both 
the witnesses were made to affix their 
signatures as attesting witnesses. From 
these signatures, no doubt is left that these 
witnesses could affix their signatures 
for the purpose of becoming attesting 
witnesses even subsequent to the execu- 
tion of the receipt and the affixation of 
the signature by the landlord. Besides, 
there are three other receipts on the re- 
cord. Exhibit R. 1, is the receipt by 
which the arrears of rent for six months 
from June 1, 1969 to November 30, 1969, 
were paid on December 23, 1969, when 
the receipt was executed. Similarly, Ex- 
hibit R. 2, evidences the payment of 
arrears of rent for three months from 
December 1, 1967 to February 29, 1968; 
and the receipt Exhibit R. 3 for the 
period from March 1, 1968 to May 31, 
1968. Both these receipts were also ex- 
ecuted on March 11, 1968 and June 19, 
1968, respectively. All these three re- 
ceipts bring to light two important fac- 
tors; (1) that none of these receipts bears 
the attestation of any witness; and (2) 
that each time it was not the advance 
rent, but the arrears of rent for the 
period of six or three months gone-by, 
paid. Thus, the conduct of the respondent 
before the alleged execution of the 
receipt, Exhibit R. 4, was to pay the rent 
not even for the current month what to 
say of the rent in advance, but the same 
was in arrears for a period of three to 
four months at a stretch. There is ab- 
solutely no evidence on the record to 
show as to the special circumstances 
which existed for the payment of the ad- 
vance rent for a long period of five years 
by the respondent. The respondent made 
a crude attempt to warrant the execution 
of this receipt by deposing that the peti- 
tioner had pressurised him to pay the 
advance rent on the threat that other- 
wise, rent be increased. However, this 
plea was not taken in the written state- 
ment, 


6. Both sides also produced expert 
evidence in support of their contentions, 
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Rattan ‘Lal. A. W. 3, lent corroboration 
to the case of the petitioner -that the 
signature on the receipt, Exhibit R. 4, did 
not tally with the specimen signature of 
the landlord. On the cther hand, Karam 
Chand Jaidka, R. W. 3, supported the 
case of the respondent by saying that the 
receipt, Exhibit R. 4, bore the signature 
of the landlord himself. According to the 
finding of the Rent Controller, the evi- 
dence of the expert, produced on behalf 
of the petitioner was more convincing as 
compared to the evidence of the expert 
produced by the respondent. For coming 
to this conclusion, the Rent Controller 
also perused the signature on the receipt, 
Exhibit R. 4, as well as the specimen 
signature of the petitioner himself. As 
against this, the Appellate Authority 
ignored the two statements on the usual 
ground by the Courts that with regard to 
the signatures, the experts are likely to 
depose in favour of the party on whose 
behalf they are examined, though I am 
inclined to agree with the finding of the 
Rent Controller after perusing the dis- 
puted signature and the specimen signa- 
ture of the landlord that the statement 
of Rattan Lal, expert, A. W. 3, deserves 
credence as against that of the other ex- 
pert. However, even if the statements of 
these experts are excluded from consi- 
deration, the finding that the payment of 
advance rent as evidenced by the receipt, 
Exhibit R. 4, is not satisfactorily proved 
and that the said receipt, Exhibit R. 4, 
is a forged document is a concurrent find- 
ing of fact by both the Courts below 
which is based on correct assessment of 
the entire evidence on the record and ob- 
jective circumstances. I have no reason 
to disagree with the same. 


7. The important question, in the pre- 
sent case, relates to the contention regard- 
ing bona fide requirement of the premi- 
ses, in dispute, by the petitioner. Regard- 
ing the same, a preliminary objection was 
raised by the learned counsel for the re- 
spondent, that the eviction petition ought 
to be thrown out on the ground that all 
the ingredients of sub-clauses (a) (b) and 
(c) of Section 13 (3) (a) Gi) of the Act 
were not pleaded in the eviction peti- 
tion. Reliance in support of the proposi- 
tion that it was imperative for the land- 
lord-petitioner to implead all these in- 


gredients was placed -on a Full Bench 
judgement of this Court in Banke Ram v. 
Smt. Sarasti Devi, (1977) 1 Ren CJ 332 
and a decision of their Lordships of the 


Supreme Court as reported in Onkar 
Antl we Wad Werno (1070) 9 Rant LR. 226. 
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8 In the Full Bench judgment, above 
referred to, which was rendered by me, 
it was held that a landlord for the pur- 
pose of evicting a tenant under Sec. 13 
of the Act, on the ground of his own use 
and occupation of the demised premises 
must specifically plead in his eviction ap- 
plication all the ingredients contained in 
sub-clauses (b) and (c) of para. (1) of Sec- 
tion 13 (3) (a) of Act, and the conflict of 
opinion with regard to the same was set 
at rest by this judgment so far as this 
Court is concerned. But this categorical 
opinion was returned as a principle of 
law. In cases where all the ingredients are 
not impleaded in the eviction application, 
but both the parties lead evidence on the 
assumption as if the same had been im- 
pleaded, the tenant cannot be held to 
have been taken by surprise. In that 
ease, it was held,— 


“In the present case, we are concerned 
only with the question as a principle of 
law as to whether it is essential to plead 
in an eviction application the ingredients 
of sub-clauses (b) and (c) and not the 
question that if in a particular case 
these ingredients are not pleaded, but the 
parties have led evidence with regard to 
them, what will be the effect? In any 
given case, where facts have not been 
averred in the pleading, a number of 
questions can arise as to whether proper 
evidence has been adduced by the land- 
lord regarding those facts which do not 
find place in the pleadings and secondly, 
whether such evidence will be admissible 
or not and lastly, whether the tenant was 
taken by surprise or not and had led evi- 
dence with full knowledge of the re- 
quisite contentions raised by the land- 
lord and whether the tenant has in 
those circumstances been prejudiced or 
not. The Court will be required to give 
full consideration to the contentions rais- 
ed by the respective parties and the facts 
and circumstances of each case before 
giving its decision in favour of the land- 
lord or the tenant, but the decisions of 
the High Courts or the Supreme Court, 
in this regard, cannot be of any avail to 
detract from the validity of the proposi- 
tion that it is necessary for the landlord 
to make averments regarding the ingre- 
dients of sub-clauses (b) and (c). How- 
ever, it may be made clear that when it 
is held that it is essential to plead the 
ingredients of sub-clauses (b) and (c) in 
the eviction application by the landlord, 
it should not be understood that under no 
circumstances, in the absence of plead- 
ings, the evidence regarding the ingre- 
dients envisaged in sub-clauses (b) and 
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(c) can be looked into. This is not pecu- 
liar to the eviction applications. Similar 
considerations come into operation even 
in the case of suits which are governed 
by the specific and detailed provisions of 
the Code of Civil Procedure regarding 
pleadings.” 


9. In Onkar Nath’s case (supra) while 
their Lordships of the Supreme Court 
took a specific notice of the legislation 
with regard to the two conditions as con- 
tained in sub-clauses (b) and (c), as re- 
ferred to above, but came to the conclu- 
sion that that was not only a case of 
inadequacy of pleadings sufficient to make 
out a cause of action, but also of a com- 
plete absence thereof. It was held,— 


“It is common ground that there are 
three requirements to make out a case of 
action for eviction under that provision, 
and indeed this is apparent from a bare 
reading of the sub-section. In the present 
case the finding is to the effect that the 
landlord requires the residential build- 
ing for his own occupation. But, the 
legislation has taken care to insist upon 
two more conditions, namely, (a) that the 
landlord is not occupying any other 
residential building in the area concern- 
ed; and (b) that he has not vacated such 
a building without sufficient cause. 
There is not a scintilla of evidence nor 
indeed there is any averment in com- 
pliance with these latter conditions. The 
necessary consequence follows that not 
merely is there inadequacy of pleadings 
sufficient to make out a cause of action 
but total absence of proof of two vital 
requirements.” 


10. So far as the present case is con- 
cerned, undoubtedly, the only averment 
in the eviction petition is to the effect 
that the landlord requires the premises, 
in dispute, for his own residence and that 
he had no other premises in Barnala for 
the purpose. In the written statement fil- 
ed by the respondent, no objection was 
raised regarding the non-impleading of 
other ingredients as required under the 
law. A close perusal of the judgments by 
the Rent Controller and the 
Authority also leaves no manner of doubt 
that no such objection was raised on be- 
half of the respondent at any stage be- 
fore the Rent Controller or the Appellate 
Authority. Daulat Ram, landlord-peti- 
tioner, when he appeared in the witness- 
box as A. W. 1, deposed that he had 
been living with Amar Nath, his sister’s 
son at Barnala who was pressing him to 
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cross~examination, it was made clear that 
he had not purchased any other house in 
Barnala, nor did he take any other house 
on lease. The same position was brought 
out in the deposition of Bhan Chand, 
A. W. 2. Kulwant Rai, R. W. 4, produced 
on behalf of the respondent also deposed 
to the effect that the landlord-petitioner 
was unmarried and had been throughout 
living in the house of his sister at Bar- 
nala. Even Girdhari Lal, respondent, who 
appeared as R. W. 5, himself in his state- 
ment admitted that the landlord-peti- 
tioner had no other house except the pre- 
mises, in dispute, in Barnala and that the 
latter had been living throughout in the 
house of his sister. The evidence produc- 
ed on both sides and the trend of cross- 
examination directed against the landlord- 
petitioner or his witnesses, on behalf of 
the respondent, as is disclosed from their 
depositions, leaves no manner of doubt, 
that the respondent was quite alive to 
the essential ingredients of sub-clauses 
(b) and (c) of paragraph (i) of Section 13 
(3) (a) of the Act, and opportunity was 
utilised in cross-examination to elicit the 
true state of affairs, 


11. From the above discussion, it is 
clear that though the landlord-petitioner 
had omitted to fully implead the ingredi- 
ents of sub-clauses (b) and (c}, as refer- 
red to above, yet thereby the respondent 
was not in any manner prejudiced and 
the evidence on both sides was led as be- 
ing fully aware of these ingredients. From 
this evidence, it is crystal clear that the 
ease of both the parties was that the 
landlord-petitioner had only one house, 
namely, the premises, in dispute, which 
were given to the respondent on lease in 
1967. He had no other residential premi- 
ses in the town of Barnala where the 
premises, in dispute. were situated and 
he had not taken any other premises on 
lease for occupation. Therefore, the ques- 
tion of vacating the same without any 
sufficient cause did not arise. Besides, the 
landlord was living in the house of his sis- 
ter and according to him, he was under 
pressure from his sister’s son to vacate 
the same. In view of this situation, the 
mere fact of non-impleading of some of 
the essential ingredients in the eviction 
apvlication cannot be held to be fatal so 
as to warrant the dismissal of the evic- 
tion application on this ground alone. 
There can be no dispute that on August 
9, 1971, when the eviction petition was 
filed, the interpretation of law relating 
to the impleading of the essential ingredi- 
ents, as envisaged in sub-clauses (b) and 
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position relating thereto emergëėd only 


after the Full Bench judgment in Banke 
Ram’s case (supra). 


12. The finding of the Appellate 
Authority regarding bona fide require- 


ment of the landlord has been strenuously 
assailed by the learned counsel for the 
petitioner and it has been urged that the 
Appellate Authority went out of the way 
to reverse the well reasoned finding of the 
Rent Controller. According to the deposi- 
tion of the landlord-petitioner himself, 
he was living with his sister’s son, Amar 
Nath, at Barnala who was pressing him 
to leave his house and to reside in his 
house which had been rented out to the 
respondent. The petitioner further stated 
that he was not keeping well and requir- 
ed a separate room for his residence 
which was being denied to him by the said 
Amar Nath. This was corroborated by 
Bhan Chand, A. W. 2. The only discre- 
pancy in his deposition which was high- 
lighted by the Appellate Authority in its 
judgment is that the said sister’s son of 
_ the landlord had been pressing the peti- 
tioner to leave the house for the last 
seven years. As this statement was made 
in April, 1972, according to the Appel- 
late Authority, the landlord was under 
pressure for vacating the house of his 
sister’s son since 1965 though the house 
had been rented out to the respondent in 
1967. In the evidence of the respondent 
including the statement of the respon- 
dent himself, it was clearly brought out 
that the contention of the landlord that 
he was living in the house of his sister’s 
son was not disputed. It was also conced- 
ed in cross-examination of the respondent 
himself that both the sister and the sis- 
ter’s husband of the landlord had died. It 
was also conceded that the landlord re- 
mained generally ill. However, the case 
of the respondent was that he was being 
looked after well by his sis- 
ter and that he could not live alone on 
account of his illness. It is a matter of 
common knowledge that after the death 
of his sister and sister’s husband, the 
landlord cannot expect the same respect- 
ful treatment, co-operation and good-will 
at the hands of his maternal nephew. The 
contention of the landlord-petitioner was 
that he needed a separate room on ac- 
count of his illness, but the same was not 
being provided to him by his maternal 
nephew. According to the deposition of 
Girdhari Lal, respondent, the house of 
the maternal nephew of the petitioner 
was quite spacious and comprised :of a 
number of rooms, but to lend corrobora- 
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was adduced. From the evidence on re- 


cord, it is not possible to hold that the 


plea of the landlord that he required the 
premises, in dispute, for his own occupa 
tion was not bona fide or genuine. 

18. According to the learned counsel 
for the respondent, the concept of law 
with regard to the bona fide requirement 
of the landlord ‘has undergone a change, 
Reliance in support of this contention has 
been placed on a Division Bench judg- 
ment of this Court in Roop Lal Mehra v. 
Kamla Soni, ILR (1967) 1 Punj and Har 
479, in which it was held that the provi- 
sion regarding bona fide requirement of 
the landlord did not make the landlord 
the sole arbiter of subjectively deciding 
the question of his requirement and it 
was for the Court to determine if the re- 
quirement of the landlord was bona fide 
and whether the premises already in 
possession of the landlord provided a 
reasonably suitable alternative accom- 
modation. In the abovesaid case, it was 
held that the landlady had a fairly com- 
modious and independent accommodation 
available to her on the ground ‘floor and 
was not entitled to get her tenant eject. 
ed on the ground floor simply on thé 
ground that she was not accustomed to 
living in a place where somebody else 
was living. Support was also sought by 
the learned counsel for the respondent, 
for his contention, from the decision in 
Phiroze Bamanji Desai v. Chandrakant 
M. Patel, AIR 1974 SC 1059 and Mst 
Bega Begum v, Abdul Ahad Khan, AIR 
1979 SC 272, 

14. In Phiroze Bamanji Desai’s case 
(supra) for the purpose of assessing the 
requirement of landlord for the premises, 
in question, as reasonable and bona fide 
the following test was laid down: 

“For the purpose of determining whe- 
ther the requirement of the landlord for 
the premises in question is reasonable 
and bona fide, what is necessary to be 
considered is not whether the landlord is 
juridically in possession of other premi- 
ses, but whether they were available to 
him for occupation so that he cannot be 
said to need the premises in question. If 
a person is in occupation of the other pre- 
mises on leave and licence, they are obvi- 
ously not available to the landlord for 
occupation and cannot be taken into ac- 
count for negativing the need of the land- 
lord for the premises in question.” 

15. In Mst. Bega Begum’s case (supra). 
it was held that for the purpose of judg- 
ing the requirement of the landlord 
there must be an element of need as op- 
oe = a sense desire or 
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“wish, but if} 
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“The connotation of the term ‘need' or 
“requirement” should not be artificially 
extended nor its language so unduly 
stretched or strained so as to make if 
impossible or extremely difficult for the 
landlord to get a decree for eviction, 
Such a course would defeat the very pur- 
pose of the Act which affords the facility 
of eviction of the tenant to the landlord 
on certain specified grounds,” 


16. Keeping in mind the ratio of the 
decisions in the above two Supreme 
Court cases, it cannot but be held that 
the requirement of the landlord-peti- 
tioner to occupy the premises, in dispute, 
was genuine and bona fide one, Indisput- 
ably, the petitioner had no other house 
of his own except the premises, in dis- 
pute and he was living with his sister’s 
son. Thus the only conclusion is that he 
cannot claim to live in the house of his 
sister’s son as a matter of right. His con- 
tinuance to live there is patently at their 
mercy. There is no evidence to rebut the 
contention of the landlord that his sis- 
ter’s son was pressing him to leave the 


premises and he was also being denied 


the use of a separate room, In these cir- 
cumstances, the plea of the landlord that 
he requires the premises, in dispute, for 
his own occupation cannot be brushed 
aside merely as a desire as-distinct from 
his need or requirement, 


17. It was lastly contended by the 
fearned counsel for the respondent, rely- 
ing on Phiroze Bamanji Desai’s case 
(supra) that the conclusion of the Court 
below regarding the bona fide require- 
ment of the landlord could not be inter- 
fered with by re-appraisal of evidence, 
The same has also no merit. The Rent Con- 
troller came to the positive finding that the 
requirement of the landlord-petitioner 
was bona fide and genuine. In fact, there 
was no substantial material for the Ap- 
pellate Authority to reverse that finding. 


18. For the reasons mentioned above, 
I allow this revision petition and set 
aside the order of the Appellate Autho- 
rity. The consequence is that the evic- 
tion petition is allowed and the eviction 
order passed by the Rent Controller is 
restored. The respondent may vacate the 
premises within two months from today, 
provided he pays all the arrears of rent 
which may have fallen due till today 
within a fortnight. In the circumstances 
of the case, there will be no order as to 
costs, 


Revision allow ed, 
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Jaswant Singh, Petitioner v, Chuni Lal 
and others, Respondents, 

Civil Revn, No, 1291 of 1979, D/- 10-1- 
1980." 

Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), Sec. 13 (2) (i), 
Second Proviso — Ejectment on ground 
of non-payment of arrears of rent for 
more than 3 years — “Arrears of rent” 
— Interpretation — Tender of arrears for 
3 years only immediately preceding date 
of application — Tenant not liable to be 
ejected, 

Under Section 13 (2) (i), the tenant has 
been made liable to be ejected on the 
ground of non-payment of arrears of 
rent and under second proviso thereto the 
term “arrears of rent” has been restrict- 
ed to a period of three years immediately 
preceding the date of application for 
ejectment. It is true that under Sec. 4 (1) 
of the Act the fair rent fixed becomes 
operative from the date of the application 
and in certain cases the period covered 
thereunder may be more than three 
years. The fact that the fair rent fixed 
exceeds the contractual rent and be- 
comes operative for a period of more 
than three years would not enlarge the 
scope of “arrears of rent” given in second 
proviso to Section 13 (2) (i) in the con- 
text of that section, Hence, a tenant 
would not be liable to be ejected on the 
ground of non-payment of arrears of rent 
if he tenders rent for a period of three 
years immediately preceding the date of 
application for ejectment on first date 
of hearing irrespective of the fact that 
the fair rent fixed exceeds the contrac- 
tual rent and is operative for a period of 
more than three years. AIR 1962 Punj 
256 (FB) and AIR 1972 Punj 46 Disting. 


. l (Para 6) 
Cases Referred : Chronological Paras 


1972 Ren CJ 301: AIR 1972 Punj 46 5,7 
(1962) 64 Pun LR 255: AIR 1962 Punj 256 
(FB) 5, 7 
C. B. Goel, for Petitioner; R, N, Aggar- 
wal, for Respondent. 


ORDER :— Chuni Lal respondent is the 
fenant of the shop in dispute at Panipat 
of which Jaswant Singh petitioner is the 
landlord. Chuni Lal paid Rs. 7/- per ` 
month as rent. On November 7, 1973. the 
petitioner applied to the Rent Controller 
for fixation of fair rent of the shop and 


*Against order of B. R. Vohra, Rent Con- 
troller, Panipat, D/- 2-4-1979, 
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the latter vide order dated June 24, 1977, 
fixed it at Rs. 75/~ per month from the 
date of the application, in addition to any 
other tax etc. Chuni Lal filed an appeal 
against the order of the Rent Controller 
and the appellate authority vide order 
dated October 17, 1977, dismissed the 
same. Civil Revision No. 788 of 1979 fil- 
ed by Chuni Lal also met the same fate. 


2. On June 30, 1977, Jaswant Singh 
petitioner filed a petition for ejectment of 
Chuni Lal respondent from the shop in 
dispute on various grounds including the 
one for non-payment of arrears of rent. 
Chuni Lal tendered arrears of rent for 
three years i.e. from June 6, 1974, to 
June 5, 1977. An objection was raised by 
the petitioner that the tender was invalid 
inasmuch as it should have been made 
with effect from Nov. 7, 1973, on which 
date he had applied to the Rent Con- 
troller for fixation of fair rent and with 
effect from which date the fair rent had 
been fixed. The learned Rent Controller 
vide order dated April 2, 1979, overruled 
the objection and held that the tender 
made by Chuni Lal respondent was valid. 
It is against this order that the present 
revision is directed. 


_ 3. Section 13 of the Haryana Urban 
(Control of Rent and Eviction) Act, 1973, 
(hereinafter the Act) contains the grounds 
on which a tenant can be evicted at the 
See of the landlord. Section 13 (2) (i) 
reads :-— 


“(i) that the tenant has not paid or 
tendered the rent due from him in res- 
pect of the building or rented land with- 
in fifteen days after the expiry of the 
time fixed in the agreement of tenancy 
with his landlord or in the absence of 
any such agreement by the last day of 
the month next following that for which 
the rent is payable; 


Provided that if the tenant, within a 
period of fifteen days of the first hearing 
of the application for ejectment after due 
service, pays or tenders the arrears of 
rent and interest, to be calculated by the 
Controller, at eight per centum per an- 
num on such arrears together with such 
costs of the application, if any, as may be 
allowed by the Controller, the tenant 
shall be deemed to have duly paid or 
tendered the rent within the time afore- 
said: 


Provided further that the landlord 
shall not be entitled to claim arrears of 
rent for a period exceeding three years 
i ediately preceding the date of ap- 


Jaswant Singh v. Chuni Lal 


ALL R. 


4. Section 4 of the Act deals with the 
determination of fair rent. Section 4 (1) 
reads i= 

“The Controller shali, on application by 
the tenani or the landiord of a building 
or rented land, fix the fair rent for such 
building or rented land after holding 
such enquiry as he may think fit, such 
fair rent shall be operative from the date 
of application.” 


5. The contention of the learned coun- 
sel for the petitioner is that under Sec- 
tion 4 (1) the fair rent fixed by the Rent 
Controller becomes operative from the 
date of the application. In the instant 
case, Jaswant Singh petitioner applied to 
the Rent Controller for fixation of rent 
on November 7, 1973. The fair rent fixed 
by the Rent Controller vide order dated 
June 24, 1977, became operative with ef- 
fect from November, 7, 1973. Even 
otherwise, the Rent Controller while fix- 
ing the fair rent expressly made it ef- 
fective from the date of the application. 
In this situation, it was obligatory for 
Chuni Lal respondent to tender arrears 
of rent at the rate of fair rent fixed, with 
effect from November 7, 1973, irrespec- 
tive of the fact that under second proviso 
to Section 13 (2) (i) the petitioner was 
entitled to claim arrears for a period of 
three years only immediately preceding 
the date of the application for ejectment. 
The learned counsel has further argued 
that this situation would arise only where 
the fair rent fixed is in excess of the con- 
tractual rent as has happened in the ins- 
tant case. Reliance has been placed on 
Rulia Ram v. S. Fateh Singh, (1962) 64 
Pun LR 255 and Tek Chand v. Firm Amar 
Nath Basheshar Das, 1972 Ren CJ 301 
(Punj). In my opinion, there is no force 
in this contention. ` 

6. Under Section 13 (2) (i) the tenant 
has been made liable to be ejected on the 
ground of non-payment of arrears of rent 
and under second proviso thereto the 
term “arrears of rent” has been restrict- 
ed to a period of three years immediately 
preceding the date of application for 
ejectment. It is true that under Section 4 
(1) of the Act the fair rent fixed becomes 
operative from the date of the application 


and in certain cases the period 
covered thereunder may be more 
than three years. The fact that 


the fair rent fixed exceeds the con- 
tractual rent and becomes operative for a 
period more than three years would not 
enlarge the scope of “arrears of rent” 
given in second proviso to Section 13 (2) 
(i) in the context of that section. In other 


sc Act” words, a tenant would not be liable to be 
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ejected on the ground of non-payment of 
arrears of rent if he tenders rent for a 
period of three years immediately preced- 
ing the date of application for efectment 
irrespective of the fact that the fair rent 
fixed exceeds the contractual rent and is 
operative for a period more than three 
years. It is admitted that the respondent 
tenant did tender arrears of rent on the 
first date of hearing for a period of three 
years immediately preceding the date of 
the application. The Rent Controller, 
therefore, rightly concluded that the re- 
spondent was not liable to be ejected on 
the ground of non-payment of arrears of 
rent. 


% The ratio of Rulia Ram’s case 
(supra) and Tek Chand’s case (supra) is 
hardly relevant for the issue under con- 
sideration. 

$. In the result, the revision fails and 
‘is dismissed, 

Revision dismissed. 
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Balwant Singh v. Gurdev Singh 


Balwant Singh Gill and others. Peti- -~ 


tioners v. Gurdev Singh Brar and others, 
Respondents. 


Civil Revn No. 737 of 1979, D/- 8-1- 
1980.* 


Civil P. C. (1908), O. 12 R. 4-——“......day 
fixed for hearing” Interpretation — 
Words mean the date fixed for hearing 
party making the application -— Rule 
does not apply to application made at 
any stage of the proceeding. 


From the reading of O. 12 R. 4, it is 
evident that a party can file an applica- 
tion for admission of facts not later than 
nine days before the date fixed for hear- 
ing. The words ‘the day fixed for hearing’ 
in the Rule mean the date fixed for hear- 
ing of the party who made the applica- 
tion. The reason for arriving at the con- 
clusion is that, in case of refusal or neg- 
lect by the other party to admit the 
facts, the party making the application 
can lead evidence to prove those facts. In 
case the application can be filed by a 
party at any stage of the proceedings, the 
whole purpose of the rule is frustrated. 
Hence, the Court was justified in holding 
that the application by the plaintiffs for 
admission of facts was not maintainable 
after the plaintiffs had finished their evi- 
dence, (Para 4) 


*Against order of M. S. Ahluwalia, Sub. J. 
Ist Class, Faridkot, D/- 8-2-1979. 
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S. S. Mahajan, for Petitioners; Vinod 
Kataria. for Respondents Nos. 1, 2, 4, 5, 7, 
8 


ORDER :— This revision petition has 
been filed by the plaintiffs against the 
order of the Subordinate Judge First 
Class Faridkot dated February 8, 1979 
disallowing an application under O. 12 
Rule 4, Code of Civil Procedure (herein- 
after referred to as the Code). 

2. Briefly, the facts are that the 
plaintiffs instituted a suit for the re- 
covery of Rs. 46,000/- against the defen- 
dants. The plaintiffs completed their evi- 
dence on October 24 and 25, 1978. There- 
after Gurdev Singh defendant appeared 
as his own witness on December 8, 1978 
and his statement was concluded on Janu- 
ary 16, 1979. On that date, i.e. January 
16, 1979 the plaintiffs fled an application 
under Order 12 Rule 4 of the Code pray- 
ing that a notice be issued to the defen- 
dants to admit certain facts. The applica- 
tion was opposed inter-alia on the ground 
that no such application could be filed 
at that late stage. The learned trial Court 
dismissed the same. The plaintiffs have 
come up in revision against the said order. 

3. It is contended by the learned coun- 
sel for the petitioners that under O. 12 
Rule 4, no period has been prescribed for 
serving such a notice. He argues that 
even if the plaintiffs had completed their 
evidence they had the right to serve a 
notice under the said rule and the learn- 
ed trial Court erroneously rejected their 
application. 

4. I have heard the learned counsel 
for the parties at a considerable length 
but am not impressed with the conten- 
tion. It is not disputed that the plaintiffs 
completed their evidence on October 24 
and 25, 1978 and thereafter the statement 
of the defendant was recorded on Decem- 
ber 8, 1978 and January 16, 1979. From 
the aforesaid circumstances it is clear 
that the defendants have started leading 
evidence in defence. Order 12 R. 4 reads 
as follows :— 

“4, Notice to admit facts.— Any party, 
may, by notice in writing at any time not 
later than nine days before the day fixed 
for the hearing call on any other party 
to admit, for the purposes of the suit 
only, any specific fact or facts mentioned 
in such notice. And in case of refusal or 
neglect to admit the same within six days 
after service of such notice, or within 
such further time as may be allowed by 
the Court, the costs of proving such fact 
or facts shall be paid by the party so 
neglecting or refusing, whatever the 
result of the suit may be, unless the Court 


otherwise directs: 
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Provided that any admission 
made jin pursuance of such notice 
is to be deemed to be made only for the 
purposes of the particular suit, and not 
as an admission fo be used against the 
party on any other occasion or in favour 
of any person other than the party giv- 
ing the notice: Provided also that the 
Court may at any time allow any party to 
amend or withdraw any admission so 
made on such terms as may be just.” 


From a reading of the rule it is evident 
that a party can file an application for 
admission of facts not later than nine 
days before the date fixed for hearing, 
The question arises, what do the words 
‘the day fixed for hearing’ mean, The rule 
provides that in case the other party re- 
fuses or neglects to admit those facts 
within six days after the service of such 
notice, the costs for proving such facts 
shall be paid by the party so neglecting 
or refusing, whatever the result of the 
suit may be. This language is a pointer 
to the fact that ‘the day fixed for hear- 
ing’ will mean the date fixed for hearing 
of the party who made the application. 
The reason for arriving at the conclusion 
is, that in case of refusal or neglect by 
the other party to admit the facts, the 
party making the application can lead evi- 
dence to prove those facts. In case the ap- 
plication can be filed by a party at any 
stage of the proceedings, the whole pur- 
pose of the rule is frustrated. The legis- 
lature has used the words ‘at any stage 
of the proceedings’ in Order 12 Rule 3-A, 
In case the intention of the legislature 
had been that, an application could be 
filed under Rule 4 at any stage, then it 
could have used that language. Thus the 
above interpretation also finds support 
from Rule 3-A. After taking into consi- 
deration the aforesaid - circumstance, I 
am of the opinion that the trial Court 
was justified in holding that the applica- 
tion in the present case for admission of 
facts was not maintainable after the 
plaintiffs had finished their evidence. 


5. For the aforesaid reasons the ap- 
plication fails and the same is dismissed. 
The costs in the revision petition shall be 
the costs in the suit. The parties are 
directed to appear in the trial Court on 
8th February, 1980. 


Revision Petition dismissed, 
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S. S. SANDHAWALIA, C. J., 
D. S. TEWATIA AND J, V, GUPTA, JJ. 


Kalu Ram, Petitioner v. Gonda Mal, 
Respondent, 


Civil Revn, No, 919 of 1979, D/- 3-12- 
1979. 


East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (2) — Ejectment 
of tenant — Default in payment of rent 
— Failure to pay rent on “first date of 
hearing” —— Liability of ejectment is in- 
curred — Second eviction application 
covering earlier period also — Payment 
made on “first date of hearing” of second 
application — Liability of ejectment un- 
der earlier application not wiped out. 
AIR 1972 Punj & Har 153 and (1966) 68 
Punj LR 847, Overruled. 


Where a landlord files an application 
for ejectment on ground of default in 
payment of rent and the tenant fails to 
pay the arrears on the “first date of 
hearing” he incurs liability of ejectment. 
Even if in the second application for 
ejectment the landlord claims arrears of 
rent for the period which was covered 
by the first application and the tenant 
pays the arrears on the first date of 
hearing of the second application, the 
liability of ejectment incurred under the 
first application does not get wiped out 
AIR 1972 Punj & Har 153 and (1966) 
68 Pun LR 847, Overruled. ‘(Paras 11, 12) 

The scheme of Act is that the tenant 
is to pay the rent regularly, In case the 
tenant fails to pay the rent as provided 
in Section 13 (2), he incurs the liability 
for ejectment under the Act. By adding 
proviso to sub-section (2) of Section 13, 
a further opportunity has been given to 
the tenant to pay all the arrears due on 
the first date of hearing of the ap- 
plication for ejectment with interest and 
costs of the application, as assessed by 
the Controller and if this payment is 
made on the first date of hearing, then 
by fiction the tenant is deemed to have 
duly paid or tendered the rent within 
the time aforesaid. If once the tenanf 
fails to pay the rent on the first date 
of hearing, any payment made sub- 
sequently to the landlord will not en- 
title him to get the application for eject- 
ment dismissed on the ground that the 
rent had been paid. Under the Act, this 
is the only safeguard provided for the 
benefit of the landlord. It is not the pay- 
ment of the arrears alone but to pay the 
same by the statutory date which is most 
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material in order to save ejectment un- 
der the Act. (Para 6) 


, The payment on the first date of hear- 
ing is for the purposes of saving a te- 
nant from ejectment on that grounds 
otherwise payment of the rent due is 
obligatory upon him, it being the right 
of the landlord to receive the same. 
Thus, any payment of arrears made 
after the first date of hearing does noft 
save the tenant from ejectment on that 
ground, (Para 8) 

By accepting the rent in the subsequent 
application for ejectment on the ground 
of non-payment of rent, including the 
earlier period as well, the landlord does 
not forfeit his right in the earlier appli- 
cation to the ejectment of the tenant. 
In each application cause of ac- 
tion is separate and distinct one and so 
is the “first date of hearing’, Thus each 
application has to be dealt with indepen- 
dently, (Para 9) 
Cases Referred : Chronological Paras 
AIR 1976 Punj & Har 107 3, 11 
1975 Ren CJ 672: AIR 1975 SC 2156 4,11 
(1974) 76 Punj LR 192 1, 3, 5, 12 
AIR 1972 Punj & Har 153 i, 3, 4, 5, 12 
AIR 1967 SC 1078 4 
(1966) 68 Pun LR 847 3, 4, 5, 12 
(1964) 5 SCR 239: AIR 1965 SC 101 4 
AIR 1963 SC 120 4 
(1963) 65 Pun LR 452 (SC) 3, 11 

H. L. Sarin, M. L., Sarin and R. L 
Sarin, for Petitioner; S. C. Goyal with 
O. P. Goyal, for Respondent, 

J. V. GUPTA, J.:— This case was ad- 
mitted to the Full Bench in view of the 
conflict between the two Division Bench 
judgments of this Court, reported as 
Rattan Chand v. Jagmohan Singh AIR 
1972 Punj & Har 153 and Mulkh Raj v. 
Onkar Singh (1974) 76 Pun LR 192. 

2. The landlord-respondent filed an 
application for ejectment of the tenant- 
petitioner from the chobara in question 
on 8th January, 1975, on the ground of 
non-payment of rent for the period 
lst January, 1973 to 31st December, 
1974, amounting to Rs. 240/- (Rent being 
Rs, 10/- per month), in addition to Ru- 
pees 21.60 Paise as house-tax. The 
tenant-petitioner did not appear on the 
first date of hearing in spite of service, 
and was proceeded ex parte vide order 
dated ist February, 1975, of the Rent 
Controller, The application of the tenant 
for setting aside the ex parte proceed- 
ings was dismissed and the same order 
was maintained up to the High Court. 
The High Court dismissed the revision 
petition of the tenant on 15th November, 
1976. Meanwhile, the landlord-respon- 


dent filed another . application on 
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24th August, 1976, in which one of the 
grounds for ejectment was also the non- 
payment of rent for the period lst De- 
cember, 1972 to 30th August, 1976, 
amounting to Rs, 450/- plus the house- 
tax, This amount of the rent, house-tax, 
as well as the interest and the cost as- 
sessed by the Court, was tendered by 
the tenant on the first date of hearing, 
which was accepted by the landlord un- 
der protest. The copies of the subsequent 
application filed on 24th August, 1976, 
Exhibit R. 1, and the statement of the 
landlord receiving the amount under 
protest, Exhibit R. 3, were filed by the 
tenant-petitioner in the present case, on 
the basis of which he submitted that 
since the arrears for the period claimed 
in the first application have been paid 
in the second application, the ground of 
ejectment viz., non-payment of arrears 
of rent on the due date, is no more avail- 
able to the landlord respondent, This 
argument did not find favour with the 
Rent Controller and as such he ordered 
the ejectment of the tenant vide his 
order dated 20th March, 1978, and the 
same was maintained by the -Appellate 
Authority in appeal. Against the said 
order of ejectment, the tenant-petitioner 
has come up in revision to this Court, 


3. Mr. Sarin, learned counsel for the 
petitioner, argued that the landlord-res- 
spondent in the second application filed 
by him had also claimed the arrears for 
the period for which they were claimed 
in the first application and since the said 
amount of arrears have been paid under 
proviso to Section 13 (2) (i) of the East 
Punjab Urban Rent Restriction Act, 1949 
(hereinafter referred to as the Act), the 
ground of ejectment on the basis of non- 
payment of rent is no more available to 
the landlord, and, therefore, the applica- 
tion is liable to be dismissed. Jn support 
of his contention, he relied upon a judg- 
ment of this Court, delivered by Hon’ble 
the Chief Justice Mehar Singh (as he 
then was), reported as Bagarian Armoury 
v. Rakha Ram, (1966) 68 Pun LR 847, 
which was approved by the division 
Bench in Rattan Chand’s case (supra). 
He also cited Supreme Court authority 
reported as Jagat Bahadur Singh v. 
Badri Parshad Seth, (1963) 65 pun LR 
452 and J.G. Kohli v. Financial Commr. 
Haryana, Chandigarh, AIR 1976 Punj & 
Har 107. He has also cited for consi- 
deration Mulkh Raj v. Onkar Singh, 
(1974) 76 Punj LR 192, in which a con- 
trary view is said to have been taken, 


the learned 
landlord-respondent 


4. On the other hand, 
counsel for the 
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argued that if once the tenant has failed 
to pay or tender the arrears of rent and 
interest as contemplated under proviso 
to Section 13 (2) (i) of the Act, on the 
first date of hearing, any payment made 
subsequently and even accepted by the 
landlord does not entitle the tenant to 
claim that the arrears of rent have been 
paid in accordance with law. According 
to the learned counsel, if the tenant has 
once failed to avail the opportunity as 
contemplated by the sub-s. (2) of S. 13, 
any amount accepted subsequently by the 
landlord does not amount to waiver 
of his right to eject the tenant 
on the ground of non-payment of rent. 
In support of his argument, he relied upon 
Punjalal Bhagwandin v. Dave Bhagwat- 
prasad Prabhuprasad, AIR 1963 SC 
120; Mangilal v. Sugan Chand Rathi, 
(1964) 5 SCR 239 and Mrs. Manorama §&. 
Masurekar v. Mrs. Dhanlaxmi G. Shah, 
AIR 1967 SC 1078. He also relied upon 
a judgment of the Supreme Court in 
Gajanan Dattatraya v. Sherbanu Hosang 
Patel 1975 Ren CJ 672: (1975)2 SCC 688, 
for the proposition that once a default is 
committed, the tenant is liable to evic- 
tion like the tenant in this Supreme 
Court judgment where his liability to 
eviction arose once the fact of unlawtul 
subletting was proved. The learned 
counsel also tried to distinguish the 
judgments of this Court in Bagarian 
Armoury’s case (supra) and in Rattan 
Chand’s case (supra) on which the other 
side has mainly placed strong reliance. 


5. I have gone through the authorities 
cited by the learned counsel for both the 
sides. As regards Messrs. Bagarian Arm- 
oury’s case (supra), the learned Chief 
Justice took the view that: 


“In my opinion, the first eviction ap- 
plication was rendered infructuous by 
the decision of the second eviction applic- 
ation, the counduct of the landlord 
estopped him from pursuing his first ap- 
plication and in any case from the totality 
of the circumstances it is almost an un- 
equivocal inference that the landlord 
waived his claim under the first eviction 
application”. 

It may be pointed out that in that case 
in the second application filed by the 
landlord the period for which the arrears 
were claimed in the first application 
were also included, and he got his evic- 
tion application dismissed after the pay- 
ment of arrears of rent on the first date 
of hearing. The learned Chief Justice 
has mainly considered the question of 
waiver from which it was inferred that 
by virtue of the decision of the second 
anniication. his first application was re- 
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ndered infructuous, This judgment was 
subsequently followed by a Division 
Bench in Rattan Chand’s case (supra), 
In that case, the second application filed 
by the landlord on the basis of non-pay- 
ment of rent also included the period 
for which the arrears were claimed in 
the first application and as the arrears 
were paid on the first date of hearing, 
along with interest and costs the same 
was dismissed by the Rent Controller, 
On the basis of this payment made sub- 
sequently, the tenant took the plea that 
he could not be ejected in the first ap- 
plication for non-payment of rent as the 
said amount had been paid by him sub- 
sequently, This plea of the tenant was 
accepted by the High Court, on the basis 
of the earlier judgment in Bagarian Arm- 
oury’s case (supra). An _ additional 
ground of res judicata on the basis of 
the provisions of Section 14 of the Act, 
was also taken into consideration and it 
was observed :— 


“In the present case the decision of 
the Rent Controller in the second applica- 
tion having become final would operate 
as res judicata so far as the appeal in 
the first application is concerned. On 
this ground also the present petition 
must succeed”. 


This view was not accepted in the sub- 
sequent case, i e Mulkh Raj’s case 
(supra). The earlier case was sought to 
be distinguished on the ground that the 
second application was filed when the 
first application had already been decid- 
ed and the order of ejectment against 
the tenant had already been passed. This 
event, though subsequent, could not be 
used for any purpose to determine the 
fate of the appeal lodged against the 
order in the first application. In that 
case, an order for eviction of the tenant 
was passed on the ground that the tenant 
was in arrears of rent and the order was 
under appeal. Meanwhile, the landlord 
had filed second application for eject- 
ment on the basis of non-payment of 
rent, including the arrears for the default 
of which the first application had been 
allowed. This application was dismissed 
as withdrawn as the amount claimed 
therein was paid by the tenant on the 
first date of hearing. In my opinion, 
there was not much distinction in princi- 
ple in the said two cases decided by the 
Division Bench, reported as Rattan 
Chand’s case (supra) and Mulkh Raj’s 
case (supra). 


6. It will be relevant to reproduce 
Section 13 (2), which is to the following 
effect s iy =e 
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"13 (2) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the 
Controller, after giving the tenant a 
reasonable opportunity of showing cause 
against the application, is satisfied :— 


(i) that the tenant has not paid or 
tendered the rent due by him in respect 
of the building or rented land within 
fifteen days after the expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any 
such agreement by the last day of the 
month next following that for which the 
rent is payable: 


Provided that if the tenant on the 
first hearing of the application for eject- 
ment after due service pays or tenders 
the arrears of rent and interest at six per 
cent per annum on such arrears together 
with the cost of application assessed by 
the Controller, the tenant shall be deem- 
ed to have duly paid or tendered the rent 
within the time aforesaid”. XX XX 
The Scheme of the Act is that the tenant 
is to pay the rent regularly either with- 
in 15 days after the expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any 
such agreement, by the last date of the 
month next following that for which the 
rent is payable, In case the tenant fails 
to pay the rent as provided, he incurs 
the liability for ejectment under the Act. 
By adding proviso to sub-section (2) of 
Section 13, a further opportunity has 
been given to the tenant to pay all the 
arrears due on the first date of hearing 
of the application for ejectment with 
interest and costs of the application, as 
assessed by the Controller and if this 
payment is made on the first date of 
hearing, then by fiction the tenant is de- 
emed to have duly paid or tendered the 
rent within the time aforesaid. It is not 
disputed by the learned counsel for the 
tenant-petitioner that if once the tenant 
fails to pay the rent on the first date of 
hearing, any payment made subsequently 
to the landlord will not entitle him to 
get the application for ejectment dismis- 
sed on the ground that the rent had been 
paid, Under the Act, this is the only 
safeguard provided for the benefit of the 
landlord, i, e. regular payment of the 
rent has been secured by the provisions 
of the Act. If a tenant fails to make 
the payment as provided under the Act, 
he is liable to ejectment, though he might 
pay arrears due from him subsequent to 
the first date of hearing. The right to re- 


ceive rent from the tenant is different 
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from the right to secure ejectment under 
the provisions of the Act. If once the 
tenant fails to pay the rent in accordance 
with the provisions of sub-section (2) of 
Section 13 of the Act, any payment of 
the arrears made by him subsequently, 
will not entitle him to get the applica- 
tion for ejectment dismissed on the 
ground that the rent had been paid. It 
is not the payment of the arrears alone 
but to pay the same by the statutory 
date which is most material in order to 
save ejectment under the Act. It is the 
rent due from the tenant which is to be 
paid or tendered on the first date of 
hearing. In the second application filed 
by the landlord, of course, while claim- 
ing the rent due, it may imclude the 
period for which the rent had been 
claimed in the first application as well, 
if the tenant had failed to pay the ar- 
rears on the first date of hearing in the 
first application. That being so, it cannot 
be said that the rent was not due for 
that period as well which was‘the sub- 
ject-matter of the first application. 


7. It is also not disputed that the 
second application for ejectment on be- 
half of the landlord on the ground of 
non-payment of rent which had become 
due for the period subsequent to the fil- 
ing of the first application, is maintaina- 
ble, Inclusion of the first period in the 
subsequent application in no way disen- 
titles the landlord to seek ejectment in 
the first application on the ground of 
non-payment of rent due at that time. 
i e, at the time of the first application. 
The rent claimed therein being due at 
that time could be deemed to have been 
paid within time if the payment had 
been made on the first date of hearing. 
Having failed to avail of the opportunity 
provided under the Act, the tenant is 
debarred to claim that the said rent hav- 
ing been paid by him in the subsequent 
application on the first date of its hear- 
ing, the ground of ejectment on the basis 
of non-payment of rent in the first ap- 
plication, is no more available to the 
landlord or the arrears paid by him sub- 
sequent to the first date of hearing are 


deemed to have been paid on the first 
date of hearing of the first application, 
In my opinion, both these contentions 
are misconceived. The first contention 
is of no avail ‘because of the Supreme 
Court authorities on the question of 
waiver, referred to earlier. The learned 
counsel for the petitioner has not been 
able to point out on what principle 
other than waiver, the tenant is entitled 
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fo take the plea of subsequent payment, 
whether outside the Court or inside the 
Court in a regular suit for the recovery 
of the amount of arrears or in a subse- 
quent application for ejectment before 
the Rent Controller, In law, there is 
no difference whether the amount is 
accepted outside or inside the Court, 
what is material, is the date on which 
the amount of arrears is to be paid and 
not the amount itself, 


8. The other contention that the sub- 
sequent payment on the first date of 
hearing be deemed to be payment 
on the date of hearing of the first ap- 
plication, is wholly untenable. There 
cannot be two dates for “the first date 
of hearing” in one application in the 
absence of any deeming provision in the 
Act. The only provision relevant is the 
proviso to sub-section (2) (i) of Sec. 13 
of the Act. The arrears due are to be 
seen in the application in which the 
ejectment is sought. Every application 
for ejectment on the basis of non~pay- 
ment of rent has a separate cause of 
action and is to be decided as such, The 
landlord’s right to seek ejectment on 
the ground of non-payment of rent is a 
statutory one; whereas his right to re- 
ceive rent is inherent because of the 
relationship of landlord and tenant, 
though the statute gives a right to the 
tenant to make the payment of the arrears 
due on the first date of hearing in order 
to save his ejectment. This payment on 
the first date of hearing is for the pur- 
poses of saving him from ejectment on 
that ground; otherwise payment of the 
rent due is obligatory upon him, it being 
the right of the landlord to receive the 
same. Thus, any payment of arrears 
made after the first date of hearing does 
not save the tenant from ejectment on 
that ground, 


9. If this contention of the learned 
counsel for the tenant that by accept- 
ing the rent in the subsequent applica- 
tion for ejectment on the ground of non- 
payment of rent, including the earlier 
period as well, the landlord has for- 
feited his right in the earlier application 
to the ejectment of the tenant, is a valid 
one, then the landlord will be indirectly 
debarred from making any subsequent 
application on the ground of non-pay- 
ment of rent for the subsequent period 
for which he has admittedly a separate 
cause of action. Every, application for 
ejectment on the basis of non-payment 
of rent being an independent one and 
having a séparate cause of action, L e, 
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non-payment of rent due at the relevant| 
time is to be decided as such, 


Admittedly. any payment made after 
the first date of hearing does not save 
the tenant from ejectment, That being 
so, it is immaterial if such a payment of 
arrears due is made in a subsequent 
application on the first date of its hear- 
ing as it is essential for the tenant to 
make payment on the first date of hear- 
ing to save himself from ejectment in 
the given application. The payment of 
arrears to defeat the ejectment applica- 
tion has the nexus to the date on which 
the application comes up for hearing 
for the first date. In each application 
cause of action is separate and dist- 
inct one end so is the ‘first date of hear- 
ing’, Thus each application has to be 
dealt with independently, 


10. The learned counsel for the ten- 
ant has next argued that the ground of 
ejectment is to be seen at the time of 
the passing the order. It, too, has no 
force. Once it is held that any payment 
of arrears made subsequently, i. e., after 
the first date of hearing is no valid pay- 
ment in the eye of law and does not 
save the tenant from  ejectment under 
sub-section (2) of Section 13 of the Act, 
this argument is not available to the 
tenant and deserves to be rejected as 
such, 


11. The judgment of the Suprema 
Court in Jagat Bahadur Singh’s case 
(supra) and of this Court in J. G. Kohli’s 
case (supra), relied upon by him, are not 
at all applicable to the facts of the pre- 
sent case, It will depend in each case 
with reference to the ground on which 
the ejectment of the tenant is being 
sought. In Jagat Bahadur Singh’s case 
(supra), the ejectment was being sought 
on the ground that the building was 
unfit for human habitation: whereas, the 
Executive Engineer of the Municipal 
Committee under direction from the 
Court had reported that satisfactory 
repairs had been done, but the same had 
not been taken into consideration by the 
Rent Controller at the time of passing 
the order of ejectment. The Appellate 
Authority reversed the order holding 
that it was open to the Court to take into 
consideration facts which had come into 
existence after the filing of the applica- 
tion, The decision was upheld by the 
Supreme Court and the appeal of the 
landlord was dismissed. Similarly, in 
J. G. Kohli’s case (supra), the landlord 
sought ejactment on the ground of his 
personal necessity and, therefore, it was 


1980 


held that the existence of the need is 
not to be seen at the time of filing of the 


- application alone and the Rent Control- 


ler and the Appellate Authority could 
legitimately take into consideration any 
change in the circumstances regarding 
the requirement of the landlord on the 
date when the order of ejectment is pas- 
sed or affirmed. On the other hand, in 
the case reported as Gajanan Dattatraya’s 
case (supra), it has been held that a 
tenant is disentitled to any protection 
under the Act, if he has once sublet 
the building and his liability to eviction 
arises once the fact of unlawful sublet- 
ting is proved, inasmuch as if at the date 
of the notice, it is proved that there was 
unlawful subletting the tenant is liable 
to be evicted. On the same analogy if 
once it is proved that a tenant has failed 
fo pay the arrears on the first date of 
hearing, he is liable to ejectment, though 
he might have paid the said arrears sub- 
sequently to the landlord, which he was 
entitled to recover under all eventuali- 
ties. It does not lie in the mouth of the 
tenant to say that since the payment of 
the arrears had been made, therefore, 
the ground of non-payment of rent is 
not available to the landlord at the time 
of the order of ejectment. 


12. In this view of the matter, with 
due respect to the learned Judges, it is 
held that the law laid down in Rattan 
Chand’s case (supra) and in Bagarian 
Armoury’s case (supra), is not good law 
and the same are overruled. Also in 
view of what has been said above the 
distinguishing feature of Mulkh Raj’s 
case (supra), that the first application 
had already been decided before the 
payment in the second application was 
accepted, loses all significance. 


13. For the reasons recorded above, 
this petition fails and is dismissed with 


. no order as to costs. À 


S. S. SANDHAWALIA, C. f.u-— I 


agree. 
D. S. TEWATIA, J.:— I agree. 
Petition dismissed, 
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S. C. MITAL AND SUKHDEV SINGH 
KANG, JJ. 


Kanshi Ram, Petitioner v. Siri Ram 
and another, Respondents. 


Civil Writ Petn. No. 4152 of 1979, D/- 
19-12-1979. 
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Punjab Gram Panchayat Act (4 of 
1953), Ss. 13-N, 13-00 & 13-V — Com- 
posite order under Ss, 13-N and 13-00 
—- Order appealable under S. 13-V — 
(Interpretation of Statutes). 


An order passed under Section 13-00 
has no independent existence, inasmuch 
as the passing of an order under Sec- 
tion 13-N setting aside an election must 
precede it. Thus, the very foundation of 
order under Section 13-OO is the order 
under Section 13-N. When the Statute 
under Section 13-V, has clearly made an 
order under Section 13-N appealable, 
the statutory right cannot be taken 
away merely because Section 13-V does 
not in its terms make mention of order 
passed under S. 13-O0. It is well settled 
that right of appeal is a substantive 
right and not a procedural one, Courts 
should construe such provisions liberally 
and not narrowly. Unless there is an 
express provision to the contrary, a 
right of appeal cannot easily be restrict- 
ed. Though the order in the instant case, 
is cOmposite order under Sections 13-N 
and 13-00, (allowing election petition 
filed by S challenging election of K to 
the office of Sarpanch of Gram Pancha- 
yat and declaring S as duly elected Sar- 
panch) the right of appeal given by Sec- 
tion 13-V, against order under S. 13-N, 
is not taken away, ' (Paras 4, 5) 


D. S. Bali and Chandra Singh, for 
KORI S. P, Jain, for Respondent 
Q. l, d 


ORDER :— The salient facts of this 
writ petition are that the election peti- 
tion filed by Siri Ram challenging the 
election of Kanshi Ram to the office of 
Sarpanch of the Gram Panchayat of vil- 
lage Badhawana, was allowed by the 
prescribed authority and under S. 13-00 
of the Punjab Gram Panchayat Act, 
Siri Ram was declared as duly elected 
Sarpanch. The appeal of Kanshi Ram, 
instituted under Section 13-V of the Act, 
has been dismissed by the District 
Judge, Bhiwani, on the ground that the 
impugned order was not appealable, 
Feeling aggrieved, Kanshi Ram has pre- 
ferred this writ petition. 

2. Now the relevant part of S. 13-N 
(1) of the Act lays down :— 

“Where an election petition has not 
been dismissed under Section 13-E, the 
prescribed authority shall enquire into 
the election petition and at the conclu- 
sion of the inquiry shall make an 


order ~ 
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(a) dismissing the election petition; or 
(b) setting aside the election 
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3. Then Section 13-O0 of the Act 
provides that a’ petitioner may in addi- 
tion to claiming a declaration that the 
election of any of the returned candi- 
dates is void, claim a declaration that 
he himself has been duly elected, Sub- 
section (2) of Section 13-O0 ‘of the ‘Act 
further provides that the prescribed 
authority shall after declaring election 
of the returned candidate to be void, de- 
clare the petitioner to have been duly 
elected. The next provision of the Act 
deserving consideration is of Sec. 13-V 
which reads :— 


“(1) any party aggrieved by an order 
made by the prescribed authority under 
Section 13-N may appeal to the Court 
of the District Judge within thirty days 
of the date of such order. 
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passed the impugned order on the 
ground that Section 13-V provides ap- 
peal from only order under Sec. 13-N 
of the Act. According to the District 
Judge the impugned order being a com- 
posite one, that is, passed under Sec- 
tions 13-N and 13-00, the same is not 
appealable. The approach of the District 
Judge appears to be untenable. It is to 
be borne in mind that unless and until 
an election is set aside under Sec, 13-N 
the consequential declaratory order, en- 
visaged by Section 13-00 of the Act, 
cannot be passed. Thus, it is clear that 
the very foundation of an order passed 
under Section 13-OO of the Act is the 
order under Section 13-N of the Act. 
When the statute (Section 13-V of the 
Act) has clearly made an order passed 
under Section 13-N of the Act appeal- 
able, one fails to see how the statutory 
right can be taken away merely because 
Section 13-V does not in its terms make 
mention of order passed under S. 13-O0 
of the Act. An order passed in this sec- 
tion has no independent existence, in- 
asmuch as passing of an order under 
Section 13-N setting aside an election 
must precede it. Another way of look- 
ing at the matter is that if the appeal 
filed by Kanshi Ram under Section 13-V 
of the Act against the order under Sec- 
tion 13-N, is allowed the consequential 
order passed under Section 13-00 de- 
claring Siri Ram duly elected as Sar- 
panch, falls to the ground automatical- 
ly. It is well settled that a right of ap- 
peal is a substantive right and not a 
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procedural matter. Courts should con- 
strue such provisions liberally and not 
narrowly. Unless there be an express 
provision to the contrary, a right of ap- 
peal is not to be easily restricted. 


5. For the foregoing reasons there 
appears no force in the view that since 
the impugned order is a composite order 
passed under Sections 13-N and 13-00 
of the Act, therefore, the right of ap- 
peal given by Section 13-V against an 
order passed under Sec. 13-N is taken 
away. The impugned order of the Dis- 
trict Judge thus cannot be sustained, 
and, it is set aside. The District Judge io 
entertain the appeal and decide it ac- 
cording to law. The writ petition stands 
disposed of accordingly. Parties to ap- 
pear before him on 2-1-1980. 

Order accordingly. 
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J, V. GUPTA, J. 


Kumari Renuka Batra, Petitioner v, 
M/s. Grindlays Bank Ltd, Amritsar, 
Punjab and others, Respondents. 


Civil Revn. No. 1801 of 1979, D/- 11- 
2~1980.* 


(A) Civil P. C. (1908), ©. 21 Rr. 52, 
46, Section 2 (17) — Attachment of 
money payable and in custody outside 
jurisdiction of executing Court — Order 
held, was without jurisdiction — Officer 
of body corporate constituted under sta- 
tute — Not a public officer within mean- 
ing of O. 21 R, 52. 


The executing Court at Amritsar was 
not competent to issue order of attach- 
ment of money in the custody of an offi- 
cer of the All India Institute of Medical 
Sciences, situated at Delhi, particularly 
when there was no evidence that the 
money was payable at Amritsar and that 
fact was not denied by the decree-holder. 
ILR -(1972) 1 Delhi 263 Foll. AIR 1963 
All 313 and AIR 1965 Raj 41, Disting. 

(Paras, 8, 9, 11) 

This was more so, as the officer of All 
India Institute of Medical Sciences, 
Delhi which is a body corporate under 
the Central Act (25 of 1956) is not a 
public officer as contemplated under 
O. 21 R. 52 because of its definition as 
contained in 5. 2 (17). ATR 1920 Bom 
50 and AIR 1942 Lah 287, Disting. 

(Para 10) 


et ae ea eas ee E 
*Against order of Bhagwan Singh, Sub, 
J., Amritsar, D/- 5-5-1979. 
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(B) Civil P. C. (1908), Section 115 — 
Revisional jurisdiction — Order of at- 
tachment by executing court passed 
without jurisdiction — High Court can 
set it aside in revisional jurisdiction, 

(Para 11) 
Cases Referred : Chronological Paras 


AIR 1974 Pat 376 

ILR (1972) 1 Delhi 263 

AIR 1970 Raj 53 

AIR 1965 Raj 41 3) 
AIR 1963 All 313: 1963 All LJ 443 3, 
AIR 1961 Andh Pra 417 
AIR 1958 Raj 235 

AIR 1956 Trav-Co 100 

AIR 1942 Lah 287 

AIR 1934 Nag 167 

AIR 1929 Lah 645 

AIR 1920 Bom 50 

(1912) ILR 39 Cal 164 


A. P. S. Ahluwalia, for Petitioner; 
R. K. Chibber, for Respondent No. 1. 


ORDER: This is a petition filed on 
behalf of the objector (third party) against 
the order of the executing Court 
dated 5th May, 1979, whereby her preli- 
minary objection has been decided 
against her. 


2. Grindleys Bank Limited obtained 
a decree for Rs. 99,904.82 ex parte on 
5th April, 1978,.and lodged execution in 
which warrant of attachment was issued 
to the Executive Engineer All India 
Institute of Medical Sciences, New Delhi, 
prohibiting the payment to the judg- 
ment debtor firm. Smt Renuka Batra, a 
sole proprietor of Batra Associates, filed 
an objection petition under Order 21 
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Rule 58 of the Code of Civil Procedure’ 


in which a preliminary objection was 


taken that the Court at Amritsar 
had no jurisdiction to issue the 
warrant of attachment prohibiting the 
payments outside its jurisdiction at 


Delhi. On the pleadings of the parties, 
the following preliminary issue was 
framed on 31st March, 1979, and the par- 
ties did not produce any evidence on 
this issue, though full opportunity was 
given :— 


“Whether this Court has jurisdiction 
to pass the impugned order of ‘injunction? 
OPDH”’, 

3. The executing Court came to the 
conclusion that the warrant of attach- 
ment has. been properly issued by the 
executing Court at Amritsar as it had 
the jurisdiction and there is no illega- 
lity about it. Reliance has been placed 
on British Transport Co. Ltd. v. Suraj 
Bhan, AIR 1963 All 313 and Gayoor 
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Ahmad Khan v. Hazarimal, AIR 1965 
Raj 41. Feeling aggrieved by this order, 
the Objector has come up in revision to 
this Court. 

4, The sole question to be decided in 
this petition is whether the executing 
Court at Amritsar had the jurisdiction to 
issue the order of attachment for money 
in the custody of Executive Engineer, 
All India Institute of Medical , Sciences, 
New Delhi, which is admittedly a body 
corporate under the Central Act No. 25 
of 1956. 

5. Learned counsel for the petitioner 
referred to Order 21 Rule 52 and R. 46 
and Order 21 Rule 48 C. P. C. as these 
are the relevant provisions under which 
the executing Court can issue order of 
attachment, Order 21 Rule 46, C. P. C, 
deals with the mode of attachment of 
debt, share and other property not in 
possession of judgment-debtor, whereas 
Order 21 Rule 52, C. P. C., provides at- 
tachment of property in custody of Court 
or public officer. Rule 48 of Order 21 
contemplates attachment of salary or 
allowances of servant of the Government 
or railway company or local authority. 
However, it has been specifically provid- 
ed therein that the executing Court may, 
order that the amount shall, subject to 
the provisions of Section 60, be withheld 
from such salary or allowances, -whether 
the judgment-debtor or the disbursing 
officer is or is not within the local limits 
of the Courts jurisdiction. This has 
been specifically so provided in this 
Rule regarding the salary etc., which 
are liable to attachment though 
the judgment-debtor or the dis- 
bursing officer may not otherwise be 
amenable to territorial jurisdiction of 
the executing Court. By making this 
provision in Order 21 Rule 48, C. P. C., 
it has been contended, the legislature has 
made only this exception to the general 
Rule. On these facts, the executing Court 
at Amritsar it was argued, could not 


issue the order of attachment of money 


in the custody at Delhi and payable at 
Delhi. In support of this contention, re- 
liance was placed on Begg, Dunlop & Co. 
v. Jagannath Marwari (1912) ILR 39 Cal 
104; Bilas Mal-Damodar Das v. Hari Das, 
AIR 1929 Lah 645: Bissesserdas Daga v. 
Gabdumal Brahmin, AIR 1934 Nag 167; 
Hanuman Dutt v. Hazarimal, AIR 1958 
Raj 235; Padmanabha Pillai v. Bank of 
Kerala Ltd., AIR 1956 Trav Co. 100 and 
S. N. Sunderson & Co. v. Harbans Singh 
Sobti & Co. (P) Ltd., ILR (1972) 1 Delhi 
263, All the above said authorities and 
the relevant case law has been discussed 
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and relied upon in the judgment of the 
‘Delhi High Court in S, N, Sunderson’s 
case (supra), 

6. The learned counsel also contended 
that the Executive Engineer of the All 
India Institute of Medical Sciences New 
Delhi, is also not a public Officer as con- 
templated under Order 21, Rule 52, 
C.P.C, because of its definition as con- 
tained in Section 2 (17) of the Code of 
Civil Procedure, In view of the said de- 
finition the Executive Engineer, being 
an officer of the Institute of Medical Sci- 
ences, which has been created under a 
statute it is submitted is not covered 
under the Rule. Reliance in this respect 
is placed on Kamta Prasad Singh v. Re- 
gional Manager, Food Corpn. of India, 
AIR 1974 Pat 376. 

T. On the other hand, the learned 
counsel for the respondent argued that 
there is no evidence on the record 
that the said amount was payable at 
Delhi and therefore, it cannot be presum- 
ed in favour of the objector. Moreover, 
according to the learned counsel, execut- 
ing Court at Amritsar was competent to 
issue order of attachment anywhere 
throughout the territory of India. He 
cited Chimandas Methuram v. Manager 
Mahadevappa Firm, AIR 1961 Andh Pra 
417; Tarachand v. Misrimal, AIR 1970 
Raj 53; British Transport Co, Ltd. v, 
Suraj Bhan, AIR 1963 All 313 and Gayoor 
Ahmad Khans case (supra). The 
learned counsel also disputed the pro- 
position that the officers of body cor- 
porate constituted under a statute are 
not public officers. In this respect, he 
placed reliance an Anna Laticia De Silva 
v. Govind Balwant Parashare, AIR 1920 
Bom 50 and Abdul Ghani v. Anjuman 
Dehi Imdad Bahmi Ghuinke Sharqi, AIR 
1942 Lah 287. l 

8. After hearing the learned counsel for 
the parties at great length, I find force in 
the contention of the learned counsel for 
the petitioner. I am in respectable agree- 
ment with the view taken in Sunderson 
& Co.’s case (supra) wherein it has been 
observed that :— 

‘It appears to me that order XXI 
Rule 48 is the only exception and that 
relates to the salary or allowances of a 
servant of the Government or of a ser- 
vant of Railway Company or local au- 
thority, no matter whether the judgment- 
debtor or the disbursing officer is or is 
not within the local limits of the court's 
jurisdiction, There are no such provi- 
sions in the case of property to be attach- 
ed under Order XXI Rule 52. The ab- 
sence of the ‘words "Whether the judg- 
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ment-debtor or the disbursing officer is 
or is not within the local limits of the 
Court’s jurisdiction” from Rule 52 of 
order XXI is a clear indication of ‘the 
fact that the power exercisable under 
rule 48 of Order XXI is the only excep- 
tion and that it cannot be enlarged to 
bring the case within the purview of 
Rule 52 of Order XXI. The court or 
public officer under rule 52 appears to 
me to be a court or public officer within 
the territorial jurisdiction of the Court”, 


9. The learned counsel for the re- 
spondent was unable to distinguish the 
said authority. The authorities relied 
upon by him have absolutely no rele- 
vancy for the proposition in hand. As 
regards the authorities which were re- 
lied upon by the executing Court, the 
same are distinguishable on facts, In 
British Transport Co, Lid.’s case (supra), 
debt attached was payable at Agra 
where the executing Court was situated 
and therefore, order of his attachment 
at Delhi could be issued. However, if 
has been observed therein that “it has 
appeared to us that on an examination 
of the Code of Civil Procedure we musi 
hold that it is the situs of the debt that 
will decide the jurisdiction of the exe- 
cution Court and not the situs of the 
debtor from whom the debt is payable 
to the judgment-debtor’. In Gayoor 
Ahmad Khan’s case (supra) the custody 
was that of the Court which is not the 
position in the present case. In the ab- 
sence of any evidence that the debt was 
payable at Amritsar, it will be presum- 
ed that it was payable at Delhi, parti- 
cularly when it was specifically so stat- 
ed in the objection petition and was not 
denied in the reply filed on behalf of 
the decree-holder. 


10. As regards the question whether 
the officers of a corporate body are pub- 
lic officers or not, . we are to see the 
definition as given in the Code of Civil 
Procedure in Section 2 (17). The autho- 
rities of Anna Laticia De Silva’s case 
(supra) and Abdul Ghani’s case (supra) 
are not relevant as the same do not deal 
with any corporation etc. and therefore, 
are of no help in deciding the present 
controversy. 


11. Learned counsel for the respon- 
dent also tried to argue that even if the 
order is wrong and illegal, this Court 
will not interfere in the exercise of its 
revisional jurisdiction. I do not find any 
merit in this contention, The executing 
Court had no jurisdiction to issue order 


of attachment in the present case andj. 
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the order being without jurisdiction is 
liable to be set aside in this petition. 

12. For the reasons recorded above, 
this petition succeeds and the order of 
the executing Court is set aside and the 
objection petition is accepted on preli- 
minary objection. The petitioner will be 
entitled to the costs of this petition. 

Petition allowed, 
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RAJENDRA NATH MITTAL, J. 

Bhajan Singh and others, Petitioners 
v, Bant Singh and another, Respondents, 

Civil Revn, No, 1973 of 1979, D/- 
16-11-1979.* 

Civil P. C. (1908), O. 17, R. 3; O. 9, 
R. 8 — Order dismissing suit for default 
of appearance of plaintiff at adjourned 
hearing — Such order could be passed 
under O. 17, R. 3 read with R. 2 and 
0. 9, R. 8 — Petition for restoration 
cannot be refused. (Para 4) 


. Subhash Goyal, for Petitioners; N. S, 
Gill, for Respondents Nos, 1 and 2. 

ORDER :— This revision petition has 
been filed by the plaintiffs against the 
order of the Subordinate Judge ist 
Class, Zira, dated May 10, 1979, dismis- 
sing the application of the petitioners 
for restoration of the suit. 

2 Briefly, the facts are that the suit 
of the plaintiffs was ‘dismissed on Feb- 
ruary 19, 1979. They filed an application 
for restoration of the suit on the same 
day. The application was dismissed by 
the learned Judge, on the ground that 
he had disposed of the suit under O. 17, 


‘Rule 3 of the Code of Civil Procedure 


(hereinafter referred to as the Code) 
and had not dismissed it on the ground 
of absence of the plaintiffs. The plain- 
tiffs came up in revision against the said 
order to this Court, 


3. The only question that arises for 
determination is as to whether the or- 
der dated February 19, 1979 is under 
Order 17, Rule 3 or under Order 9, 
Rule 8 of the Code. The order of the 
Subordinate Court reads as follows :— 

“The case has been given repeated 
calls but none has come present on be- 
half of the plaintiffs. Previously, five 
adjournments were granted to the plain- 
tiffs but no evidence so far has been 
produced. It appears that the plaintiffs 


"To revise order of N. S. Mundra Sub, 
J., ist Class, Zira, D/- 10-5-1979. 
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are not interested in prosecution of the 
suit, The suit, therefore, is dismissed 
with costs. The file be consigned to the 
record room”, 

In order to determine the question it is 
necessary to refer to Order 17, Rules 2 
and 3, which read as follows :— 

"2. Where, on any day to which the 
hearing of the suit is adjourned, the 
parties or any of them fail to appear, 
the Court may proceed to dispose of the 
suit in one of the modes directed in that 
behalf by Order IX or make such other 
order as it thinks fit, 

(Explanation :— Where the evidence ora 
Substantial portion of the evidence of any 
party has already been recorded and such 
party fails to appear on any day to 
which the hearing of the suit is ad- 
journed, the Court may, in its discretion 
proceed with the case as if such party 
were present), 


3. Where any party to a suit to 
whom time has been granted fails to 
produce his evidence, or to cause the at- 
tendance of his witnesses, or to perform 
any other act necessary to the further 
progress of the suit, for which time has 
been allowed, the Court may, notwith- 
standing such default, — 

(a) if the parties are present, proceed 
to decide the suit forthwith; or 

(b) if the parties are, or any of them 
is, absent, proceed under Rule 2.” 
From a reading of Rule 3 conjointly 
with Rule 2 it is apparent that where 
any party to a suit to whom time has 
been granted fails to produce his evi- 
dence, there are four options for the 
Court —~ 

(i) it may proceed to decide the suit, 
forthwith if the parties are present. 

{ii) it may proceed to dispose of the 
suit in one of the modes prescribed in 
Order IX. 

(iii) it may pass such other order as 
it thinks fit, 

(iv) it may in its discretion proceed 
with the case if the evidence or a sub- 
stantial portion of the evidence of any 
party has been recorded and such party 
fails to appear, as if such party were 
present, 


4. Order 9 deals with consequences 
of non-appearance of either of the par- 
ties. Order 9, Rule 8 provides that 
where’ the defendant appears and the 
plaintiff does not appear when the suit 
is called on for hearing, the Court shall 
make an order that the suit be dismiss- 
ed, unless the defendant admits the 
claim, or part thereof, in which case the 
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Court shall pass a decree against the 
defendant upon such admission, and, 
where part only of the claim has been 
admitted, shall dismiss the suit so far 
as it relates to the remainder. It is evi- 
dent from the aforesaid Rules that the 
Court in the absence of the plaintiff 
could proceed to decide the suit or dis- 
miss it under Order 9, Rule 8. From the 
tenor of the order dated February 19, 
1979, it is clear that the Subordinate 
Judge did not decide the case on merits, 
as in doing so, it was expected that a 
speaking order should have been passed. 
On the other hand, from the language 
of the order it can be safely inferred 
that the suit had been dismissed for the 
reason that the plaintiffs were not pre- 
sent on the date of hearing. It cannot 
be denied that this order can also be 
passed under Order 17, Rule 3 read with 
Rule 2 and Order 9, Rule 8 of the Code. 
It has, however, been fairly admitted by 
the learned counsel for the respondents, 
that if the suit had been dismissed un- 
der Order 9, Rule 8 read with the afore- 
said Rules, then the remedy of the 
plaintiff-petitioners was by filing an ap- 
plication for restoration. Therefore, the 
impugned order is liable to be set aside, 


5. For the aforesaid reasons, I accept 
the revision petition, set aside the order 
of the trial Court and remand it for de- 
ciding the application for restoration 
afresh. Parties are directed to appear 
before the trial court cn December 17, 
1979, Costs in the revision petition shall 
be the costs in the suit. 

Revision allowed. 
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RAJENDRA NATH MITTAL, J. 
Deep Chand, Petitioner v. Krishan 

Datt, Respondent. 
Civil Revn. No. 1735 of 
14~-11-1979.* 


Civil P. C. (1908), S. 151, O. 41, R. 5 
— Explanation — Executing court deli- 
vering possession to decree-holder after 
stay order was passed by appellate court 
but before it was communicated to it — 
No exceptional hardship alleged in re- 
storation application — Held interest of 
justice did not require restoration - of 
possession to judgment-debtor. AIR 1967 
Sica tc NE Pr 


*To revise order of M. P. Mehndiratta, 
Sub, J., 2nd Class, Panipat, D/- 5-6- 
1970. 


LW/BX/G700/79/MRD/RSK 


1979, D/- 


Br rer etrer iene we aaam f 
A eave a Ng EN HSER 2 
arenero: 
ne 


Deep Chand v. Krishan Datt 


A.I. R. 
SC 1386, Explained, AIR 1972 Punj 341, 
Disting. (Para 5) 
Cases Referred : Chronological Paras 


(1972) 74 Pun LR 609: AIR 1972 Punj 
341 3, 6 
AIR 1967 SC 1386: 1967 All LJ 593 3, 4 
C. B. Goyal, for Petitioner; K. G. 
Chaudhry, for Respondent. 

ORDER :— This revision petition has 
been filed by Deep Chand, judgment- 
debtor, against the judgment of the Sub- 
ordinate Judge, Panipat dated June 5, 
1970. 


2. Briefly the facts are that the 
plaintiff instituted a suit for possession. 
It was dismissed by the trial Court, The 
plaintiff went up in appeal against that 
judgment to the appellate court who ac- 
cepted the same and decreed the suit of 
the plaintiff. The defendant came up in 
Regular Second Appeal in this Court 
against the judgment of the appellate 
court. He also prayed that the execu- 
tion of the decree be stayed till the 
decision of the appeal. On July 18, 1978 
the appeal was admitted and stay was 
granted in favour of the defendant. On 
July 20, 1978 when the stay order was 
not communicated to the trial Court, the 
possession was taken by the decree- 


holder. Thereafter, an application was 
made by the judgment-debtor under 
Section 151 Civil P. C. that stay 


order had been granted in his favour 
on July 18, 1978 and therefore, the pos- 
session be restored to him. That appli- 
cation was contested by the decree- 
holder. The learned Court dismissed the 
same. The judgment-debtor has come up 
in revision against that order to this 
Court. 

3. It is contended by the learned 
counsel for the petitioner that if the 
execution has been stayed by the ap- 
pellate court and before -the communi- 
cation of that order to the executing 
court, possession is delivered to the 
decree-holder, it should be restored to 
the judgment-debtor in case he files an 
application under Section 151 of the 
Civil Procedure Code. In support of his 
contention, he places reliance on Mulraj 
v. Murti Raghunathji Maharaj, AIR 
1967 SC 1386 and Smt. Suraj Kaur v. 
Shingara Singh, (1972) 74 Pun LR 609. 

4. I have heard the learned counsel 
at a considerable length. I, however, re- 
gret my inability to accept the conten- 
tion of Mr. Goyal. It has been provid- 
ed in Explanation to Order 41, Rule 5 
of the C. P. C. that an order by the ap- 
pellate court for stay of execution of 
decree shall be effective from the’ date 
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of the communication of such order to 
the court of first instance. Admittedly, 
in the present case the order of stay 
was communicated to the executing 
court «after the possession had been deli- 
vered to the decree-holder. Thus the 
order of stay had not become effective 
on the date when the possession. was 
delivered to the decree-holder. In these 
circumstances, it is now to be seen as 
to whether the. judgment-debtor is en- 
titled to take back the possession. Mr. 
Goyal has placed reliance on the fol- 
lowing observations of the Supreme 
Court in Mulraj’s case (supra) :— 
“Though the court which is carrying 
on execution is not deprived of the 
jurisdiction the moment a stay order is 
passed, even though it has no knowledge 
of it, this does not mean that when the 
court gets knowledge of it, it is power- 
less to undo any possible injustice that 
might have been caused to the party in 
whose favour the stay order was passed 
during the period till the court has 
knowledge of the stay order. We are of 
opinion ‘that Section 151, Civil P. C. 
would always be available to the court 
executing the decree, for in such a case 
when the stay order is brought to its 


‘notice it can always act under Sec. 151, 


and set aside steps taken between the 
time the stay order was passed and the 
time it was brought to its notice if that 
is necessary in the ends of justice and 
the party concerned asks it to do so. 
Though, therefore, the court executing 
the decree cannot in our opinion be de- 
prived of its jurisdiction to carry on 
execution till it has knowledge of the 
stay order, the court has the power in 
our view to set aside the proceedings 
taken between the time when the stay 
order was passed and the time when it 
was brought to its notice, if it is asked 
to do so and it considers that it is 
necessary in the interests of justice that 
the interim proceedings should be set 
aside. But that can only be done by the 
eourt which has taken the interim pro- 
ceedings in the ‘interest of justice under 
Section 151, Civil P. C. -provided the or- 
der is brought to its knowledge and a 
prayer is made to set aside the interim 
proceedings within a reasonable time, 
Otherwise the interim proceedings in 
our opinion are not a nullity and in the 
absence of such exercise of power by 
the court executing the decree under 
Section 151, they remain good for all 
purposes.” 

From a perusal of the above observa- 
tions, it is clear that the Supreme Court 
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laid down that the Court can set aside 
the interim proceedings after the stay 
order is brought to its notice, if that is 
necessary in the interest of justice, It 


has not laid down that in every case . 


where the stay order is brought to the 
notice of the executing court, it is re- 
quired to retrace the steps taken by it, 
after the grant of stay. If that inter- 
pretation is taken, the explanation to 
Order 41, Rule 5 loses all its signifi- 
cance. The Supreme Court has laid main 
emphasis on the words ‘interest of jus- 
tice’. In order to determine whether the 
interim proceedings be set aside, or not, 
facts and circumstances of each case have 
to be gone into. In case the interim pro- 
ceedings have caused great hardship to 
the judgment-debtor, the Court can set 
aside the interim proceedings otherwise 
not. 

5. In the present case the possession 
of the land has been delivered to the 
decree-holder. In the application for re- 
storation, no exceptional hardship has 
been alleged. Later it is also not proved. 
In the circumstances of this case, I do 
not feel that any hardship much less 
great hardship has been caused to the 
judgment-debtor. Therefore, he is not 
entitled to restoration of possession of 
the property. The observations of the 
Supreme Court do not help the peti- 
tioner, 

6. The facts in Smt. Suraj Kaur’s 
case are different. In that case, Smt. 
Durga Devi appellant had died during 
the pendency of the appeal in the court 
of Additional District Judge and Smt. 
Suraj Kaur and Harminder Singh, her 
sister’s son had made applications for 
bringing them on record as legal repre- 
sentatives of the deceased. The applica- 
tion of Smt, Suraj Kaur was dismissed 
and that of Harminder Singh was ac- 


cepted. Smt. Suraj Kaur came up in re-. 


vision against the order of the Addi- 
tional District Judge and prayed for 
stay of further proceedings before the 
Additional District Judge. This Court 
granted a stay. The stay order was com- 
municated to the appellate court. In 
spite of the communication of the stay 
order, the Additional District Judge de- 
cided the appeal. The revision petition 
was ultimately accepted by the Court. 
In the aforesaid circumstances, the 
Court ordered that the appeal be decid- 
ed afresh. A perusal of the facts shows 
that the observations were made by the 
learned Judge in a different context. 
This judgment is, therefore, of no as- 
sistance to the petitioner, 
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7.. For the aforesaid reasons, the re- 
vision petition fails and the same is dis- 
missed with costs. Costs Rs. 150/-, 

Revision dismissed, 
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PREM CHAND JAIN AND 
HARBANS LAL JJ, 


Bhupinder Singh, Petitioner v. State 
of Punjab, and others, Respondents. 

Civil Writ Petns. Nos, 3329 and 3330 of 
1971, D/-7-11-1979. 


(A) Punjab Security of Land Tenures 
Act (10 of 1953), Ss. 5B and 5C — Deter- 
mination of surplus land de novo — 
Notice to alienees essential — Alienees 
taking part in proceedings along with 
land holder — No separate notices es- 
sential. AIR 1972 Punj & Har 232 (FB), 
Foll. (Para 6) 


(B) Constitution of India, Art. 226 — 
Locus standi to challenge order — Fai- 
lure to serve notice to alienees in case 
of redetermination of surplus land — 
Landholder has no locus standi to chal- 
lenge the notice on the ground of fai- 
lure to serve notice, (Para 7) 


(C) Punjab Security of Land Tenures 
Rules (1956), R. 6 (5) and (6) — Oppor- 
tunity to be heard — Determination of 
surplus land de novo — Resettled tenant 
will have no right to be heard. 1978 
Pun LJ 3, Overruled. 


Resettled tenant is brought on the 
surplus land of the landlord after it is 
declared surplus by the Special Collec- 
tor. Thus his status as a tenant or a re- 
settled tenant follows the declaration of 
some area out of the land of the land- 
lord as surplus. Once the decision re- 
garding the declaration of surplus area 
is set aside by a competent authority, 
the status of a resettled tenant automa- 
tically comes to an end and in the pro- 
ceedings for de novo determination of 
surplus area, he is a stranger and cannot 
be treated as a necessary party. 1971 
Pun LJ 926, Rel. on. 1978 Pun LJ 3, 


Overruled. (Para 10) 
Cases Referred : Chronological Paras 
1978 Pun LJ 3 11 


1971 Pun LJ 727: AIR 1972 Punj & Har 
232 (FB) 6 
9, 10, 11 


1971 Pun LJ 926 | 0 
1970 Pun LJ 402, AIR 1970 Punj 431 


(FB) 

B. S. Jawanda, with I. K. Mehta, K. 
K. Mehra and A.K. Jain, for Petitioner; 
- LW/AX/G596/79/SDD | a 
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Bhupinder Singh v. Statè ` ~ 


Tahsil Muktsar, 





A. I. R. 


H L. Sarin,’ Sr. Advocate : with M. L. 
Sarin and R. N. Sarin, (for Nos. 25, 26, 
28, 30 to 32, 56, 61, 62, 63, 65, 66, 70) 
and S. K. Aggarwal, (for Nos, 11, 12, 14, 
17, 75 to 77), for Respondents; Ujagar 
Singh, (for Nos. 1 to 5), for the State. 


HARBANS LAL, J.:— This judgment 
will dispose of Civil Writ Petitions 
Nos, 3329 and 3330 of 1971, as common 
questions of law and fact arise in both 
oi them. 


2. Both the writ petitions were heard 
by R. N. Mittal, J., on June 1, 1978. Ac- 
cording to the learned Judge, vide order 
dated June 1, 1978, there was a conflict 
of decisions of this Court on the ques- 
tion as to whether the resettled tenants 
to whom land determined once as sur- 
plus area~under the Punjab Security of 
Land Tenures Act, (hereinafter called 
the Act), were necessary parties at the 
time when the surplus area is sought to 
be determined afresh after the order 
determining surplus area in the first in- 
stance was set aside. The learned Judge 
was also of the opinion that besides this 
question, some other questions of impor- 
tance had also been raised in these two 
writ petitions and, therefore, referred 
both these writ petitions for being heard 
and decided by a Division Bench. It is 
under these circumstances that both 
these writ petitions have been heard by 
us. 
3. In order to appreciate the contro- 
versy and the questions of law arising 
between the parties, the facts in brief 
with reference to Civil Writ Petition 
No. 3329 of 1971 may be summarised 
below. 

4. Bhupinder Singh, petitioner in 
Civil Writ Petition No. 3329 of 1971, was 
a joint landowner in village Gonaina, 
District Ferozepur, 
along with his brother, Sarupinder 
Singh, in equal share. After the death 
of Sarupinder Singh in 1946, one-half of 
his share was inherited by his mother 
and the remaining one-half, that is, one- 
fourth of the total land was mutated in 
the name of Bhupinder Singh, petitioner, 
Consequently, Bhupinder Singh, peti- 
tioner became the owner of three-fourth 
of the land out of which he made a 
number of alienations of different par- 
cels of land in favour of different per- 
sons including Shrimati Pritam Kaur, 
bis mother-in-law, and his two minor 
sons, the petitioners in the other writ 
petition, who are pre-emptors of some 
of the alienees of Bhupinder Singh, peti- 
fioner, An area measuring 95 standard 
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acres 9 units out of his total land was 
declared surplus by the Collector vide 
his order dated February 27, 1962, ig- 
` noring ali alienations, In appeal, the 
Commissioner, vide his order dated 
March 18, 1964, set aside the order of 
the Collector and remanded the case for 
de novo decision, The petitioner was di- 
rected to appear before the Collector on 
April 15, 1964. As he did not put in ap~ 
pearance in spite of service, ex parte 
order was passed on August 18, 1964, 
according to which an area measuring 
86 standard acres 7'/s ‘units was declared 
surplus. All the alienations made by him 
were again ignored as being in violation 
of the provisions of the Act. That order 
was challenged through two appeals be- 
fore the Commissioner; one by Bhupin- 
der Singh, petitioner, and the other 
jointly by Shrimati Pritam Kaur and 
the two sons, petitioners in the other 
writ petition. Both the appeals were dis- 
missed by one order, dated Dec 29, 1969, 
Annexure R. This was challenged 
through two separate revision petitions 
by the same parties before the Financial 
Commissioner, Before the Financial 
Commissioner, two objections were 
raised, firstly, that the resettled tenants 
` were not necessary parties and secondly, 
that the alienees were necessary parties 
and had not been heard. Both the revi- 
sion petitions were ‘dismissed by the 
Financial Commissioner by his order 
dated May 27, 1971, Annexure S. That 
order was challenged~in these two writ 
petitions, 

5. Mr. Jawanda, the learned counsel 
for the petitioners, has challenged the 
impugned orders on the following two 
grounds : 

(1) That notice to the alienees of 
Bhupinder Singh, petitioner, was essen- 
tial. As they were not served and were 
not afforded opportunity of hearing, the 
orders pertaining to the determination 
of surplus area of the land cannot be 
sustained, and 

(2) After the determination of surplus 
area on February 27, 1962 and before 
the same was set aside by the Commis- 
sioner, eligible tenants had been settled 
on the surplus land. Those tenants were 
also necessary parties who were also nof 
- heard, l 

6. Regarding the first contention, 
there is no dispute that in view of the 
law settled by a Full Bench of this 


Court in Harnek Singh v. State of Pun- | 


jab, 1971 Pun LJ 727, notice to alienees 
of Bhupinder Singh, petitioner, was es- 
‘sential, However, so far his mother-in~- 
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law Pritam Kaur and his two minor 
sons are concerned, they were adequate- 
ly heard in the matter of determination 
of surplus area, It is crystal clear from 
a perusal of the order of the Commis- 
sioner, Jullundur Division, Annexure 
P, 1, dated March 18, 1964, that the de- 
termination of surplus area by the or- 
der of the Collector, dated February 27, 
1962, had been challenged in appeal be- 
fore the Commissioner not only by Bhu- 
pinder Singh, petitioner, : but also by 
Shrimati Pritam Kaur, his mother-in- 
law, and Rajmohinder Singh and Jas- 
mohinder Singh, his two minor sons, 
through their mother Shrimati Jatinder 
Kaur. After hearing all the appellants, 
the order of the Collector was set aside 
and direction was issued to the Collec- 
tor to determine the surplus area afresh 
after hearing the appellants. The appel- 
lants were directed to appear before the 
Collector on April 15, 1964. Bhupinder 
Singh, petitioner, put in appearance on 
April 15, 1964, and was given time to 
make his selection of land up to May 3, 
1964. He was again given time up to 
May 28, 1964, as is clear from the order, 


.Annexure C, dated August 18, 1964. 


Thereafter, registered notice was sent 
to him, but he refused service, Conse- 
quently, ex parte decision was given on 
August 18, 1964, whereby surplus area 
was reduced from 95 standard acres 9 
units to 86 standard acres 7'/4 units. This 
decision was again challenged, in ap- 
peal, before the Commissioner by Bhu- 
pinder Singh, petitioner, and a perusal 
of the order of the Commissioner, dated 
December 29, 1969, Annexure R, makes 
it evident that Shrimati Pritam Kaur, 
his mother-in-law and his two mi- 
nor sons, the petitioners in the 
other writ petition, who had been im- 
pleaded as respondents in the appeal, 
were allowed to be transposed as appel- 
fants at the request of Bhupinder Singh, 
petitioner. After hearing all the appel- 
lants, the appeal was dismissed, 


Against this order, separate revision 
petitions were filed by Bhupinder Singh, 
petitioner, on the one hand and Shrimati 
Pritam Kaur and the two minor sons on 
the other, which were disposed of by 
the Financial: Commissioner, vide his 


` order dated May 27, 1971, Annexure S., 


There is absolutely no doubt that not 
only Bhupinder Singh, petitioner, but 
alsa Shrimati Pritam Kaur and the two 
minor sons, were fully heard in appeal 
before the Commissioner and in. revision 
before the Financial Commissioner, So 
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far. as the. petitioner’s mother-in-law and 
the two minor sons are concerned, they 
themselves had challenged the determi- 
nation of the surplus area in the ‘first 
instance along with Bhupinder Singh, 
petitioner, and the said decision had 
been set aside and by order of the Com- 
missioner, they:.had been directed to ap- 
pear before the Collector .and to be 
heard in the matter. of determination of 
surplus area de novo. After the re- 
determination of the surplus area, again 
they were intimately associated in ap- 
peal and revision. In these circum- 
stances, it does not He in their mouth to 
challenge the decisions of the authori- 
ties under the Act, on the ground of ab- 
sence of notice or that they were not 
provided any opportunity of- being 
heard. 

7. Faced with this situation, the 
learned counsel for the petitioners con- 
tended that besides the mother-in-law 
of Bhupinder Singh, Petitioner, and his 
two minor sons, there were quite a good 


number of alienees, but they 
were not issued any notice, 
nor were they given any op- 


portunity of hearing. None of the said 
alienees had challenged these decisions 
and filed any writ petition. Apparently, 
they did not feel aggrieved. The peti- 
tioners in these two writ petitions have 
no locus standi to challenge the legality 
and validity of the orders on behalf of 
the other alienees even if the counclusion 
was to be reached that they were not 
issued any notice. 


8. The other contention raised by the 
learned counsel for the petitioners, re- 
lates to the question: whether the per- 
sons ‘who are settled by the authorities 
under the utilisation of surplus area 
scheme on the land declared surplus, 
are necessary parties if the decision re- 
garding determination of surplus area is 
set aside and the question regarding the 
existence of any surplus area and the 
quantification of the same has to be gone 
into de novo? There is no dispute that 
those persons who are already in posses- 
sion of the land as tenants before the 
declaration of the surplus area under the 
provisions of the Act, are necessary par- 
ties. It is clear from sub-rules (5) and 
and (6) of R. 6 of the Punjab Security of 
Land Tenures Rules, 1956. The matter 
was set at rest by the decision of a Full 
Bench of this Court in Dhaunkal v. Man 
Kauri Ram, 1970 Pun LJ 402. 

9. As regards the position of resettl- 
ed tenants vis-a-vis the question of pro- 
viding an opportunity of hearing to 


V. State : 
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them in the matter of declaration: of sur- 
plus area, it was held by my esteemed 
brother, Jain, J., in Karnail Singh v. 
Financial Commr. Haryana, 1971 Pun 
LJ 926, that Rule 6 of the . Punjab 
Security of Land Tenures Rules, 1956 
(hereinafter called the Rules), was not 
attracted and the resettled tenants could 
not claim any right-to be. heard even 
when the question of declaration of sur- 
plus area is re-opened and is to be de- 
termined afresh though the land already 
declared surplus was allotted to the re- 
settled tenants. 


10. Rule 6 (5) and (6) of the Rules, 
according to which opportunity of hear- 
ing must be granted to the landlord or 
the tenant, as the case may be, are re- 
produced below: 


“6 (5). In the case of a landowner or 
tenant who has furnished his forms to 
the Special Collector under Rr. 3 and 4 
the Special Collector shall after giving 
the landlord or tenant an opportunity of 
being heard and after such enquiry 
as he thinks fit, assess his surplus area. 
In doing so, he shall hear any objections 
made by the landowner or tenant, and 
in a written order decide such objections. 
In case na objections are made, or the 
person affected does not appear, the fact 
shall be stated in the order. 


6 (6). In the case of landowner or 
tenant who has furnished his Forms to 
the Collector under Rr. 3 and 4, the Col- 
lector shall, after giving the landlord or 
tenant an opportunity of being heard and 
after such enquiry -as he thinks fit, assess 
his surplus area. In doing so, he shall 
hear any objections made by the land- 
owner or tenant, and in a written order 
decide such objections. In case no ob- 
jections are made or the person affected 
does not appear, the fact shall be stated 
in the order”, 


From their close perusal, it is evident 
that the reference to the tenants in this 
rule is clearly to such tenants who were 
already on the land of the landlord in 
their capacity as such before the declara- 
tion of surplus area by the special Col- 
lector. Such tenants were considered. ‘to 
be necessary parties and it was impera- 
tive to hear them because the scheme 
of the Act is clear that the land of a 
tenant who was cultivating the same as 
such at the time of the enforcement of 
the Act, could not be resolved by the 
big landlord at the time of the declara- 
tion of surplus area by the Special Col- 
lector. However, so far as the resettled 
tenant is concerned, he is brought on the 
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surplus land of the landlord after 
it is declared surplus by the Spe- 
cial Collector. Thus bis status as 
a tenant or a resettled tenant follows the 
declaration of some area out of the land 
of the landlord as surplus, once the de- 
cision regarding the declaration of sur- 
plus area is set aside by a competent 


authority, the status of a resettled ten-, 


ant automatically comes to an end and in 
the proceedings for de novo determina- 
tion of surplus area, he is a stranger and 
cannot be treated as a necessary party. 
I have closely perused the judgment in 
Karnail Singh’s case (supra) and find 
myself in agreement with its ratio, 


11. My attention has been drawn to a 
judgment rendered by me and reported 
in Balwant Singh v. State of Haryana 
1978 Pun LJ 3, wherein I held that the 
status of a resettled tenant on the sur- 
plus area was that of a tenant for all 
purposes and that it was imperative for 
authorities to provide an opportunity of 
hearing to him also even if the order 
declaring surplus area is set aside and 
the question of determination of surplus 
area is to be gone into afresh. A perusal 
of this judgment shows that the judg- 
ment by Jain, J., as reported in Karnail 
Singh’s case (supra), was not brought to 
my notice for consideration and no 
argument appears to have been addres- 
sed with reference to R. 6 (5) and (6) as 
reproduced above. In Balwant Singh’s 
case (supra), it was held, — 


“Once allotment was made to the peti- 
fioners as tenants, they had the same 
status of tenants as others and if they 
were to be divested of their rights, they 
had a right to be heard”. 

On deeper consideration, I am of the 
view, that the resettled tenants are not 
divested of their rights by any specific 
order to that effecte as a result 
of the setting aside of the order 
declaring some area to be surplus in the 
hands of a particular landlord. Once 
the decision relating to the declara- 
tion of surplus area is set aside on ac- 
count of any legal infirmity or any other 
valid reason, the status of the resettled 
tenants as such, comes to an end auto- 
matically and unless some area is de- 
elared surplus afresh, they have no right 
to be considered for allotment of the 
same after re-declaration of the surplus 
area. May be that while considering the 
question of surplus area de novo no area 
may be found as surplus on account of 
any valid reason or the area declared 
surplus may be considerably reduced. It 
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is only after the fresh declaration of 
surplus aréa, if any, that the right of 
any person or persons can be considered 
for the purpose of utilisation of that area 
by any eligible tenant or ejected 


. tenant. Before that stage, any such per- 


son cannot be deemed to be a necessary 
party for the purpose of declaration of 
surplus area of a landlord. In view of 
this conclusion, I have no hesitation in 
holding that the view expressed by me 
in Balwant Singh’s case (supra), should 
not hold the field, It is consequently 
held that for the purpose of declaration 
of surplus area afresh, after setting 
aside of the previous order, any person 
who was resettled on such surplus area 
before the setting aside of the same, is 
not a necessary party and it is not neces- 
sary to provide any opportunity of hear- 
pE to him under the provisions of the 

ct, 

12. No: other point has been canvassed. 

13. For the reasons mentioned above, 
there is no merit in. either of the two 
writ petitions which are dismissed with 
no order as to costs. 

PREM CHAND JAIN, J.:— I agree. 

Petitions dismissed, 
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S. S SANDHAWALIA AND 
I, S. TIWANA, JJ. 


Roshan Lal Singla, Petitioner v. De- 
puty Commissioner, Bhatinda, and others 
Respondents, 


Civil Writ Petn. No. 2417 of 1979, D/- 
9-8-1979. 

Punjab Municipal Act (3 of 1911), Sec- 
tions 12-A, 12-B, 12-C, 12-D, 12-E — 
— Punjab Municipal Election Rules, 
R. 5 — Meeting called under R. 5 for 
making statutory Co-option , under 
Secs. 12-A, 12-B and 12-C —- Adjourn- 
ment of meeting due to bla- 
tant rowdyism — Adjourned meeting 
not an independent meeting but a con- 
tinuation of first meeting, (1973) 75 Pun 
LR 318, Overruled, 


On principle it appears to be plain 
that every meeting is entitled to adjourn 
itself unless it is prohibited by an ex- 
press enactment. There is no express 
enactment either in the Act or in the 
Rules which bars any postponement or 
adjournment of a meeting called under 
Rule 5. Once it is so, then it would be 
equally plain that an adjourned or post- 
poned meeting is in effect nothing but 
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a continuation of the original one, There- 
fore, if the first meeting is adjourned or 
postponed validly it is obvious that the 
consequential meeting would partake the 
character of the original one, An adjourn- 
ed meeting cannot possibly be equated 
or styled as a different — an indepen- 
dent or a second — meeting, 


A meeting, when adjourned, may it- 
self fix a date or in the alternative di- 
rect that the adjourned date would be 
fixed by a subsequent notice to all the 
members, 


A mere requirement of notice, would 
not in any way alter the intrinsic cha- 
racter of the adjourned meeting. So also 
merely because after postponing the meet- 
ing the convener used the terminology. 
of referring to the adjourned meet- 
ing as a second meeting it can- 
not be said that it would not be a 
continuation of the first one. Therefore, 
when the first meeting called under R. 5 
was adjourned or postponed, the subse- 
quent meeting in essence must be deem- 
ed a continuation of the first meeting. 
AIR 1928 Mad 1215 and AIR 1960 Raj. 
25, Rel. on. (1973) 75 Pun LR 318, Over- 


ruled. (Paras 6, 10, 11) 
Cases Referred: Chronological Paras 
(1973) 75 Pun LR 318 7 
AIR 1960 Raj 25 8 
(1928) 55 Mad LJ 385: AIR 1928 Mad 

1215 6, 8 


(1860) 6 Jur NS 383:8 WR 286 HL, Kerr 
v Wilkie ' 6 
(1851) 3 HLC 418:10 ER 164, Scadding 
v. Lorant 6 


J. R. Mittal, for Petitioner; N. S. 
Bhatia, A. A. G. Punjab (for Nos, 1 to 3) 
and Kuldip Singh, with Pawan Bansal, 
(for Nos, 6 to 8, 11 and 13 to 16) for Re- 
spondents, 


S. S. SANDHAWALIA, C. J.:— Whe- 
ther despite the adjournment of a meet- 
ing called under R. 5 of the Punjab 
Municipal Election Rules, the adjourned 
meeting would still retain its character 
of a first meeting for the election and 
co-option of Municipal members, under 
Sections 12-A, 12-B, 12-C and 12-D of 
the Punjab Municipal Act, 1911, is the 
sole significant question arising in this 
writ petition admitted to a hearing by the 
Division Bench, 


2, The facts are not in dispute and 
otherwise fall within a narrow compass, 
Roshan Lal Singla petitioner and re- 
spondents Nos. 4 to 15 were elected as 
members of the Municipal Committee 
‘Budhlada in the general elections held on 
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10th June, 1979, Sub-Divisional Officer 
(Civil), Mansa — respondent No, 2— was 
appointed the Convener under Rule 5 of 
the Punjab Municipal Election Rules 
(hereinafter called the Rules) for the pug- 
pose of calling a meeting for the twin 
purpose of administering the oath to the 
newly elected members and also for 
making the statutory co-option ‘under 
Sections 12-A, 12-B and 12-C of the 
Punjab Municipal Act (hereinafter called 
the Act), After the issuance of the notice 
for the mesting, it was convened on the 
13th of July, 1979 in the office of the 
Committee under the Chairmanship of 
the Convener and after the administra- 
tion of cath to the newly elect- 
ed Municipal members, proposals wera 
invited for the co-option of a member, 
The names of respondents Nos, 16 and 
17 were proposed and for the purposes 
of election, the ballot papers were distri- 
buted to the members, However, before 
the election could be finalized, a quar- 
rel took place between some of the mem- 
bers who indulged in blatant rowdyism, 
in which ballot papers were snatched 
from some of the members and burnt, 
It is the petitioner’s stand that the situa- 
tion became tense and completely uncon- 
trollable in which the Convener felt 
helpless to conduct the co-option pro- 
ceedings and had no other alternative 
except to adjourn the meeting. It is the 
petitioner’s case that this adjournment 
in effect amounted to a failure by the 
Committee to co-opt members which 
would bring into play Section 12-E of 
the Act entailing the forfeiture of the 
right of co-option by the elected mem- 
bers and vest it in the State Government 
which may then nominate eligible per- 
sons to the Municipal Committee. It is, 
however, averred that respondents 
Nos, 1 and 2 instead of reporting the 
matter to the State Government issued 
a notice for the adjourned meeting of 
the Committee for the purpose of mak- 
ing the co-option, for the 19th July, 
1979. it is the claim of the petitioner 
that the Committee having failed to 
make co-option on the 138th July, 1979, 
no subsequent adjourned meeting can be 
held for the purpose. The petitioner’s 
stand is that the co-option of the mem- 
bers in the meeting held on 19th July, 
1979 and the proceedings thereof ara 
wholly devoid of jurisdiction and should 
be quashed. 

3. As already noticed, the broad factu- 
al position is not in dispute. The rele- 
vant extract of the proceedings of the 
meeting held on 13th July, 1979 (an- 
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nexure R/2) graphically describes the 
rowdyism and the ensuing situation as 
follows :-— 

“When the counting was being done, 
Sudarshan Kumar Jain and Kartar 
Singh, members forcibly snatched the 
ballot papers and tore off the same. 
Thereafter, they unbolted the door and 
ran away. Before that also some goondas 
came in there from outside and tried to 
pull the members from one side to 
another and also they tried to throw chairs 
on the members. The Police with great 
efforts controlled the situation and the 
proceedings for co-option were commen- 
ced. Now when the first Balmiki 
member was to be co-opted, the ballot 
papers at the time of the counting have 
been snatched from the table and as 
such it is proved that goonda girdi was 
being done. I, under these circumstances, 
keeping in view of the law and order situa- 
tion postponed the meeting and before call- 
ing the second meeting 48 hour’s notice 
would be given under the rules. Mem- 


bers were informed that information 
was sent to the Police for registering 
the case”. 


It is manifest from the above re’sume” 
that the basic question herein is whether 
the postponed or adjourned meeting held 
on 19th July, 1979 is a continuation of 
the first meeting, envisaged by R. 5. 

4, The controversy inevitably must 


revolve around the relevant statutory 
provisions and it, therefore, becomés 
necessary to first read Sections 12-A, 


12-B, 12-C, 12-D and 12-E of the Act, as 
also Rule 5. 

“12-A. Co-option from amongst Bal- 
mikis, Churas and Bhangis, If no person 
belonging to the Scheduled Caste of Bal- 
miki, Chura or Bhangi. has been elected 
to a Committee, the elected members of 
the Committee shall co-opt in accor- 
dance with the provisions of Sec. 12-D, 
one person belonging to the aforesaid 
caste, who is otherwise qualified to be 
elected, to be a member of such Com- 
mittee”, 

t12-B, Co-option from amongst wo- 
men:— If no woman has been elected to 
a Committee, the elected members of the 
Committee shall co-opt in accordance 
with the provisions of Section 12-D, two 
women, who are otherwise qualified to 
be elected as members of such Commit- 
tee, and if one woman has been elected, 
the elected members shall co-opt one 
such woman”, 

12-C. Co-option from amongst back- 
ward Classes:. other. than . scheduled 
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castes. — (1) If no person from amongst 
any of the backward classes compris- 
ing the castes, races or tribes or part of, 
or groups within castes or tribes, speci- 
fied in Schedule II appended to the Act 
has been elected to a Committee, the 
elected members of the Committee shall 
co-opt in accordance with the provisi- 
ons of Section 12-D one person belong- 
ing to any of the aforesaid classes, who 
is otherwise qualified to be elected, to 
be a member of such committee, 

Proviso — x x x x x” 

“12-D. Manner of  co-option:— Co- 
option under Sections 12-A, 12-B and 
12-C in the case of a newly constituted 
Committee shall be made in a meeting 
of the elected members held for the pur- 
pose of administering oath of allegiance to 
them and in case of any other committee 
within a period of thirty days from the 
date of commencement of the Punjab 
Municipal (Amendment) Act, 1972, 


Provided that whenever a vacancy 
occurs by death, resignation, removal 
or otherwise of a co-opted member, the 


` co-option shall be made within a period 


of thirty days from the occurrence of 
the vacancy. x 


“12-E, Nomination in the event of 
failure to co-opt. — In the event of failure 
to co-opt a member under Sections 12-A, 
and 12-B or 12-C, as the case may be, 
in accordance with the . provisions of 
Section 12-D the elected members of the 
Committee shall cease to have the right 
of co-option of such members and 
thereupon the State Government may 
nominate a person who is eligible to be 
co-opted under Sections 12-A, 12-B or 
12-C as the case may be, to be a mem- 
ber of such Committee.” 


Rule 5. Co-option of members and 
election of President and Vice President. 
— (1) The Deputy Commissioner or any 
gazetted Officer appointed by him in 
this behalf (hereinafter in this rule 
referred to as the convener) shall, with- 
in a period of fourteen days of the 
publication of the notification of appoint- 
ment and election of members of a new- 
ly constituted committee, fix at forty- 
eight hours’ notice a date for the first 
meeting of the elected and appointed 
members of such committee stating in 
the notice that at such meeting the oath 
of allegiance will be administered to 
the members present and that the co- 
option of members, under Sections 12-A, 
12-B and 12-C, if any, shall take place 
after the oath is administered”, 
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5. Now on the facts of the present case 
it appears to be beyond dispute that on 
the 13th July, 1979, the convener of the 
meeting in view of the blatant rowdy- 
ism had adjourned or postponed the me- 
eting and indeed had little choice but to 
do so. The vernacular word used in 
the proceeding in -Punjabi is ‘multvi 
which the learned counsel for the parti- 
es are agreed is synonymous with an 
adjournment or postponement of the 
meeting. 

6. On principle it appears to be plain 
that every meeting is entitled to adjourn 
itself unless it is prohibited by an ex- 
press enactment. This is not in doubt 
that there is no express enactment either 
in the Act or in the rules which bars 
any postponment or adjournment of a 
meeting called under Rule 5. Once it is 
so, then it would be equally plain that 
an adjourned or postponed meeting is in 
effect nothing but a continuation of the 
original one. Therefore, if the first 
meeting is adjourned or postponed vali- 
dly it is obvious that the consequential 
meeting would partake the character of 
the original one. An adjourned meeting 
cannot possibly be equated or styled as 
a different — an independent or a second 
— meeting. If it were to be so held the 
very purpose or meaning of an adjourn- 
ment or postponement would be rendered 
nugatory. If such a contention were 
to be accepted the distinction between 
an adjourned or postponed and an inde- 
pendent second or third meeting would 
virtually be effaced. Though the matter 
appears to us as plain, on principle, au- 
thority is not lacking for so significantly 
salient a proposition. In Watrap S. Sub- 
ramania Aiyar v. United India Life in- 
surance Co. Ltd. Madras, (1928) 55 mad 
LJ 385 after an exhaustive discussion it 
has been held as follows :— 


“In other cases it has been held that 
an adjourned meeting is merely the 
same meeting but a continuation of it. 
The first is the well-known case of Scadd- 
ing v. Lorant (1851) 3 HLC 418. In that 
ease it was held that where notice of 
the purpose of a vestry meeting has been 
duly given, and that meeting has begun 
but not completed a certain business, 
and the meeting is regularly adjourned, 
such business may lawfully be complet- 
ed at the adjourned meeting though the 
notice for summoning such adjourned 
meeting does not state the purpose for 
which it is summoned. In this case the 
House of Lords called for the opinion of 
the Judges upon this question and the 
opinion was unanimous, namely, that it 
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was sufficient to give notice on the 
Church door of the purpose to which the 
first meeting was to assemble and that 
that notice extended to all adjourned 
meetings, such adjourned meetings be- 
ing for the purpose of completing un- 
finished business of the previous meet- 
ings and all being in continuation of the 
first meeting. During the course of the 
argument the Lord Chancellor asked the 
following question; 


'Does not the same authority continue 
from day to day after the business is 
declared not to be concluded as from 
hour to hour in the same day? Suppose 
we were to adjourn now for a quarter 
of an hour, would it not be the same 
meeting when the House resumed its 
sittings?’ 


This case was followed in the case of 
Kerr v. Wilkie (1860) 6 Jur NS 383 in 
which it was held that where notice 
of a meeting had been properly given 
there was no necessity for notice of its 
bona , fide adjournment. At page 1021 
Lord Campbell, L. C., stated: 


‘But it seems to me quite clear, that 


‘this meeting having the power of ad- 


journment, and having exercised that 
power bona fide when the adjournment 
took place, it was part of that meeting 
just as much as if it had been a meet- 
ing held on the same day. Supposing 
there had been a debate, as was sug- 
gested during the argument, and that 
during that debate the clock had struck 
12 at night. Could there not have been 
an adjournment till the following day at 
9 o’clock, and would not the meeting 
which was then resumed have been part 
of the meeting which had taken place 
the day before? I cannot doubt it for 
a moment, and whether the adjournment 
be only for three hours or for three days, 
if the proceeding be bona fide, can make 
no difference’. 

On page 1023 Lord Chelmsford made 
observations which are useful upon the 
points raised in this case both as re- 
gards the regularity of an adjourned 
meeting ard the power of a meeting to 
adjourn itself. He said as follows: 

‘I should have thought, that when a 
meeting is to be held, and business to 
be transacted, and where it is possible 
that at the original meeting the whole 
of the business may not be got through, 
there must be power to adjourn that 
meeting, and that the adjourned 
meeting must be considered as part of 
the original meeting!” 
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It is evident from the report that the 
aforesaid statement of the law is based 
on a catena of English precedents. Before 
us not a single judgment contrary to this 
view was cited or even hinted at on 
behalf of the petitioner. Indeed the pro- 
position appears to be so manifest on prin- 
ciple and precedent that in the ultimate 
analysis Mr. J. R. Mittal learned counsel 
for the petitioner very fairly conceded 
that an adjourned or postponed meeting 
partakes the character of the original 
one and must in law be deemed to be 
a continuation of the same. However, I 
may pointedly notice that I am not bas- 
ing myself merely on the concession of 


the learned counsel for the petitioner. 
It must, therefore, be held that if the 
first meeting in Rule 5 was adjourned 


or postponed the subsequent meeting in 
essence must be deemed a continuation 
of the first meeting. 


7. Mr. J. R. Mittal learned counsel 
for the petitioner lastly fell back upon 
and placed reliance on an isolated ob- 
servation in Suraj Parkash v. State of 
Punjab, (1973) 75 Pun LR 318 and in- 
deed it was this which has necessitated 
the admission of the writ petition to a 
hearing by the Division Bench. There- 
in it was said as follows:— 


“12. Regarding respondent No. 6, it 
may be mentioned that the members 
present in the meeting held on July 24, 
1972, themselyes did not proceed witb 
the co-option because some of the mem- 
bers indulged in acts which bordered on 
rowdyism. For this reason, the meeting 
bad to be adjourned. These were the 
circumstances under which it could pro- 
bably be said that the Committee failed 
to make a co-option of the member of 
the backward classes and it was open to 
the Government to exercise its powers 
under Section 12-E of the Ordinance, 
but since the petitioner had been wrong- 
fully disallowed to participate in the 
meeting and the party to which the peti- 
tioner belonged did hold a majority, I 
see no justification in upholding the 
Nomination of respondent No. 6 made by 
the State Government.” 

Now a close analysis of the whole judg- 
ment would indicate that the questions 
which fell for determination therein 
were entirely different and the learned 
single Judge was apparently not laying 
down any rule of law in the passing and 
a halting observation quoted above. 
Learned counsel for the respondents is 
on firm ground in contending that on` 
the clear facts of the case the observa- 
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tion was wholly obiter dicta as this 
question was not at all before the 
Bench. This apart, I am unable to con- 
strue the observation above as a consi- 
dered statement of the law and in fact 
the unequivocal language used therein 
would automatically negative any such 
inference, It is otherwise plain that the 
matter was neither canvassed before the 
learned single Judge nor has any prin- 
ciple or precedent been cited for the 
cryptic expression on which much em- 
phasis was sought to be placed on 
behalf of the petitioner, Neverthe- 
less if the observation were to be 
construed as holding that even an 
adjourned meeting’ in face of row- 
dyism would not be a first meeting 
and, therefore, necessarily entail the 
forfeiture of the right of the elected 
members to co-opt, then I must -respect- 
fully record my dissent from such pro- 
position. With great respect I take the 
view that on a close analysis of the 
statutory provisions this observation is 
unsustainable and, therefore, would over- 
rule the judgment on this limited aspect. 


8. Canons of interpretation apart, 
even otherwise I take the view that the 
construction canvassed on behalf of the 
petitioners in this context would ineyi- 
tably work great public mischief. Indeed 
it would be placing a premium on 
rowdyism if it is held that a meeting 
disturbed by vandalism would necessari- 
ly result in the forfeiture of the valu- 
able right of co-option vested specifical- 
ly by the statute in the elected repre- 
sentatives of the municipal committee. 
Mr. Kuldip Singh for the respondents 
appears to be on plausible ground in 
contending that in fact the Court should 
opt for the construction that even where 
there is no express order of adjourn- 
ment or postponement, a meeting 
brought to an end by rowdyism or van- 
dalism must essentially be considered as 
an adjourned meeting unless there are 
strong reasons to hold to the contrary. 
Though this convinces us on principle a 
reference may again be made to Watrap 
S. Subramania Aiyar’s case (supra) 
wherein it was observed as follows :-— 


“** To say otherwise would be to pre- 
vent in a certain number of cases the 
proper business of a meeting being com- 
pleted. It would also enable evilly- 
disposed persons to obstruct and pro- 
long the meeting to such an hour as to 
make it impossible to continue it further. 
In such a case as this there must be 
power to adjourn the meeting so that 
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the discussion of the business before the 
meeting can be continued and complet- 
ed. Quite apart from the example I have 
given, a meeting might quite easily be 
necessarily and honestly prolonged to an 
hour when an adjournment would be 
inevitable.” 

Again in Deodut Sharma v. Zahoor Ah- 
med Zaid, AIR 1960 Raj 25, the Division 
Bench enunciated the following as one 
_ the principles emerging from the case 
law :— 


“An exception to the aforesaid rule 
which has been almost universally ac- 
cepted is that where disorder breaks out 
at a meeting, the chairman has an in- 
herent right, even if it has not been 
granted by statute or the rules, to ad- 
journ the meeting, without consulting 
the majority.” 

9. Adverting now to ancillary argu- 
ment on the facts of the case itself, Mr. 
Mittal attempted to raise a futile argu- 
ment that because the convener in tha 
proceeding had said that notice of the 
adjourned meeting should be given, 
therefore, such a meeting must be 
deemed as a second méeting. A pedantic 
construction was sought to be placed on 
the proceedings because the convener 
had used the words — ‘I, under these 
circumstances, keeping in view the law 
and order situation postponed the meet- 
ing and before calling the second meet- 
ing 48 hours’ notice would be given un- 
der the rules: 


10. I am unable to subscribe to so 
marrow and constricted a view. A meet- 
ing, when adjourned, may itself fix a 
date or in the alternative direct that the 
adjourned date would be fixed by a sub- 
sequent notice to all the members. One 
is unable to see how the prescription of 
a notice could possibly change the 
character of the adjourned meeting. In- 
deed the facts in the present case may 
well indicate that in a case of rowdyism 
of this nature it may not even immedi- 
ately be possible to arrive at an agreed 
date or to visualise the time and place 
at which the adjourned meeting could 
be held undisturbed. In such a situation 
perhaps there would be no alternative 
but to declare that the adjourned meet- 
ing will be held after fresh notice to its 
members, A mere requirement of notice, 
in my view, would not in any way alter 
the intrinsic character of the adjourned 
_.jmeeting as has been held above. 

11. Nor do I find any substance or 
significance in the use of the words 
‘second meeting’ in the proceedings re- 


Kaura Ram v. Gobind Ram 


A.I R. 


corded by the convener on the 13th of 
July, 1979. These proceedings connot be 
treated and construed as a statute if it 
is evident as it is from its plain terms, 
that the meeting had been postponed 
due to virtual rioting. Merely because 
after postponing the meeting the conve- 
ner used the terminology of referring to 
the adjourned meeting as a second meet- 
ing it is no reason for holding that it 
would not be the continuation of the 
first one. It was plausibly argued by Mr, 
Kuldip Singh learned counsel for the 
respondents that truly construed these 
words can possibly be deemed as the ad- 
journed and, therefore, second part of 
the original meeting. 

12. To conclude I would return an 
answer in the affirmative to the legal 
question posed at the very outset of the 
judgment, namely, that a postponed or 
adjourned meeting under Rule 5 would 
retain its character as a first meeting for 
the election and co-option of Municipal 
members. 

13. As a necessary consequence of 
the above and as held on facts earlier 
the contention raised on behalf of the 
petitioner must fail and the writ peti- 
tion is’ hereby dismissed, Parties are, 
however, left to bear their own costs. 

Petition dismissed, 
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PREM CHAND JAIN 
AND S. S. KANG, JJ, 


Kaura Ram, Petitioner v. Gobind Ram 
and others, Respondents, 

Civil Revn. No, 1451 of 1976, D/- 9-5- 
1979,* 

Civil P. C. (1908), O. 18, R. 17A ~= 
Production of additional evidence — 
Recording of evidence on the question 
whether arbitration agreement existed 
closed — Subsequent order on applica- 
tion under Arbitration Act ought to be 
allowed to be produced as additional 
evidence. (Para 5) 
Cases Referred : Chronological Paras 
ILR (1979) 1 Punj & Har 147: AIR 1979 

Punj & Har 76 3 

H. L. Sarin, Sr. Advocate with K. G, 
Chaudhary, for Petitioner; Arun Jain, 
for Respondents. 

- PREM CHAND JAIN, J. :— Kaura 
Ram has filed this petition under Sec- 
tion 115 of Civil P, C. against the order 


tAgainst order of S. C. Jain, Sub. J., 
ist Class, Hissar, D/- 29-9-1976. 
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single Judge. 


i: 


. 4980 


of the learned: Subordinate Judge, Ist 
Class, Hissar, dated September 29, 1976, 


“by which his application for permission 
, tœ produce additional evidence, was. re- 


jected. , 

& The revision petition came up for 
hearing before a learned single Judge: of 
this Court. During the course of hearing 
an objection was taken by the learned 
counsel for the respondents that the 1 
vision was not legally maintainak<¢, 
This contention of the learned counsel 


-for the respondents was controverted by 


Shri Harbans Lal Sarin, Senior Advo- 
cate, learned counsel for the petitioner, 
en the ground that in view of the addi- 
tion of the explanation to Section 115, 
C. P. Code, the scope of Section 115 
had been enlarged. Finding that the 
matter deserved to be settled authori- 
fatively, the learned single Judge re- 


- ferred the matter to a larger Bench. 


That is how the revision petition has 
come up for hearing before us. - 


3 Sọ far as the matter which has 
been referred for decision to a larger 
Bench about the scope of Section 115 is 
concerned, the learned counsel for the 
parties agree that the game stands con- 
cluded .by the Division Bench judgment 
of this Court in Harvinder Kaur v. Go- 
dha Ram, ILR (1979) 1 Punj and Har. 
R47, 

4. In view of the aforesaid finding, 
i: the ordinary course, the matter 
should have gone before the learned sin- 
gle Judge for decision on merits, but 


we do not propose to adopt that course . 


as no useful purpose would be served in 
sending back the case to the learned 
Even the learned counsel 
for the parties are agreed that the mat- 
ter may finally be disposed of by this 
Bench on merits also. Hence, we have 
decided to hear the learned counsel for 
the parties on merits. 
The only contention rajsed before us 
by the learned counsel- for the petitioner 
is that the copy of the order dated 
August 24, 1976, passed by the learned 
Senior Subordinate Judge on the appli- 
cation filed under Section 8 (1) (b) and 
(c) of the Arbitration Act should have 
been allowed to be produced in evidence 
and that in refusing the prayer the 
learned ‘Subordinate Judge acted illegal- 


-Iy and : with material irregularity. 


5. After hearing the learned counsel 
for the parties, we find that there is 
considerable force in the contention of 
the learned counsel for the - petitioner, 
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"Rs. 50/- as costs. 
‘for the’ respondents states at the bar 
‘that he would not be leading any evi- 
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‘The order was passed by the learned 
‘Senior Subordinate Judge on August 24, 
1976, 


when the evidence of the peti- 
tioner had been closed. The copy of that 
order could not be produced earlier by 
the petitioner. Issue No. 7 in the suit is 
in the following terms :— 


“Whether any arbitration agreement 


dated 20-10-1970 was executed between 


the plaintiff and defendant No. 1 (Go- 
bind Ram), if so, to. what effect?” 


-The copy of the order is sought to be 


produced by the petitioner in order to 
show that the arbitration agreement was 
executed between the parties. In our 
view, the learned Subordinate Judge was 
not justified in refusing permission -to 
produce the copy of the order as ‘addi- 


- tional evidence and has ignored the pro- 


visions of Rule 17-A of Order 18, Civil 
P. C. In the aforesaid provision, which 
was imtroduced in the year 1976, it is 
provided that if any evidence could not 
be produced by a party at the time when 
that party was leading evidence, the 
Court may permit that party to produce 
that evidence at a later stage on such 
terms as may appear to it to be just. As 
earlier observed, the order was passed 
on August 24, 1976, when the evidence 
had been closed, This piece of evidence 
was not in existence at the time when 
the evidence was closed. In this situa- 
tion, keeping in view the provisions of 
Rule 17-A of Order 18, the learned Sub- 
ordinate Judge should have allowed the 
application. 


6. In this view of the matter, we hold 
that the learned Subordinate Judge act- 
ed illegally and with material irregula- 
rity and failed to exercise jurisdiction 
vested in him by rejecting the applica- 


- tion filed by the petitioner for permis- 
sion to produce additional evidence.) . 


Consequently, we allow this application, 
set aside the order of the learned Sub- 
ordinate Judge and direct him to admit 
certified copy of the order dated Aug- 
ust 24, 1976, in evidence, on payment of 
The learned counsel 


dence in rebuttal. 
7. Before parting with the judgment, 


it may be observed that the respondents 


would be -entitled to show to the Court 
that the copy of the order dated Aug- 
ust 24, 1976, is not relevant and is of 
no evidentiary value. The costs shali be 


costs in the cause. The parties, through 
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their learned counsel, have been direct- 
ed to appear before the trial Court on 
June 4, 1979. ‘The office is directed ‘to 
remit the records of the case to the trial 
Court immediately, 

Orders accordingly. 
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- HARBANS LAL, J. 
Sarwan Ram, Petitioner v. Amar Nath 
and another, Respondents. 
Civil Revn. No, 1941 of 1978, D/- 2-11- 
1979.* 


Civil P. C. (1908), Section 151 — Furis- 
diction under — Court conferred with 
only procedural jurisdiction — Court not 
empowered to pass any order affecting 
substantive right of the parties unless 
existence of right is proved. 


It is evident that Section 151 confers 
only a procedural jurisdiction on the Civil 
Court. Unless the parties can show the 
existence of some substantive right, in 
herent powers of the ‘Court, under S, 151 
could not be invoked to issue any interim 
order relating to such substantive rights 
the existence of which has yet to be de- 
termined. Therefore where the right to 
maintenance was in dispute the ‘Court 
could not pass any order granting interim 
maintenance in exercise of powers under 
Section 151 of Civil P. C. Case Law Dis- 


cussed. (Para 13) 
Cases Referred: Chronological Paras 
(1977) 79 Pun LR 506 . § 
AIR 1975 Cal 260 l 
AIR 1972 Andh Pra 62 a) 
AIR 1968 Mys 270 9 
ATR 1962 SC 941: 1962 AH LJ 634 Il 
AIR 1961 SC 218:1961 (I) Cri LJ 322: 
1961 All LJ 56 12 
AIR 1953 Mad 420 4 
AIR 1943 Bom 148 8 


V. K. Sharma, for Petitioner; I. S. Kare- 
wal and Balwant Singh Guliani, for Res- 
pondents, 


ORDER :— Amar Nath, respondent, 
transferred immovable property compris- 
ing of a house and agricultural land in 
favour of the petitioner and respondent 
No. 2 by- means of a registered gift deed. 
dated Feb. 20, 1962. ‘Thereafter in 1976, 
he filed a suit for maintenance at the 
rate of Rs: 200/- per mensem in forma 
pauperis against the donees. The applica- 
*Against order of D. S. Chhina, Sub J. 


Ast Class. Garhshankar, D/- 2-9-1978. . 
LW/LW/G292/79/JDD 


Sarwan Ram v. Amar Nath |; 


‘the reliance must be placed on 
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tion far permission to file the suit as a 
pauper has yet not been disposed of and 
the suit has not been registered as a re 
gular suit. During the pendency of this 


pauper petition, an application for grant~ 


of interim maintenance during the pen 
dency of the suit, was allowed by the 


trial Court vide the impugned order and 
the donees were held liable to pay main- 
tenance to the  plaintiff-respondent at 
the rate of Rs. 75/- per month during the 
pendency of the suit. The present revi- 
sion petition is directed against the said 
order. 

2. According to the learned counsel 
for the petitioner, the trial Court had no 
jurisdiction to grant interim maintenance 
even in the exercise of its inherent juris- 
diction, ‘under Section 151, Civil P.C. 
(hereinafter called the Code), and that as 
yet, even the right of ‘the S ee 
dent to get maintenance ` : 
tioner and his ‘brother, respondent No. 2, 
is to be determined, and there was no 
term of the. gift deed as to the grant of 
maintenance to ‘the plaintiff-respondent by 
the donees, though the latter who are col- 
laterals of the former ‘had been maintain- 
ing ‘him till the filing of ‘the ‘suit and were 
even now prepared to maintain him if he 
lived with them in ‘their house. It was 
also stressed ‘that the observation of the 
trial Court in the impugned order that 
the donees must have given undertaking 
to the plaintiff-respondent ‘at the time of 
the gift deed to maintain him, is tan- 
tamount to pre-judging the issue before 
the trial of ‘the suit. Reliance has been 
placed on a number of decisions of vari 
ous High Courts to canvass the proposi- 
ition that Section 151 of the Code, does 
not confer any right on the Court to grant 
interim maintenance :and that the said 
provision was only procedural one where- 
as the ‘right ‘of «maintenance, whether on 

ermanent basis or of an interim nature, 
Sane the pendency of the suit, was in 
the domain of substantive rights for which 
some 
statute. . 

838. Admittedly, the plaintiff-respondent, 
who gifted his entire property in favour 
of the ‘petitioner and respondent No. 2, 
is only a collateral of the donees and as 
such, the provisions of ‘the Hindu Adop- 
tions and Maintenance Act, ‘hereinafter 


om ‘the peti-. 


m 


called ‘the Act), for the purpose of grant , 


of maintenance are ‘not ‘attracted. The ‘suit 
out ‘of which the present revision ‘petition 
‘has ‘arisen, ‘has also not 'been instituted ‘for 


_ the purpose of setting aside the gift deed, 


in dispute. In ‘this suit, only future main- 
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tenance has, been claimed, Thus, whether 
the plaintiff-respondent is entitled to main- 
tenance as of right under trial Court (sic). 
In these circumstances. the important 
“ question to be determined is: Whether it 
is. within the jurisdiction of the Court to 
grant interim maintenance under S. 151 
of the Code on the analogy that where a 
case for interim attachment or interim 
injunction as provided under O. XXXVIII 
or O. XXXIX of the Code, is not made 
out, the Court is competent to grant re 
lief relating to interim attachment or 
interim injunction, as the case may be, 
in the exercise of its inherent jurisdiction 
under S. 151 of the Code? 

4, It was held by a Division Bench of 
the Madras High Court in Mahomed 
Abdul Rahman v. Tajunnissa Begum, 
AIR. 1953. Mad 420, that in a suit for 
maintenance by the wife where the claim 
~is hotly contested, the order of payment 
of interim maintenance is without juris- 
diction and ‘that there is no inherent 
jurisdiction vested in Courts to grant 
interim relief regarding maintenance 
which Properly ought to be granted only 
by a decree after determination of the 
points in controversy. 

5. In Appanna G. v. G. Seethamma, 
AIR 1972 Andh Pra 62, the wife filed a 
suit for past and future maintenance 
against her husband under the provisions 
of the Act. During its pendency, an ap- 

lication under S. 151 of the Code and 
. 18 of the Act, for the grant of Rs. 150/- 
per month as maintenance was filed. The 
trial Court awarded interim maintenance 
at the rate of Rs. 30/- per mensem. The 
said order was challenged in revision. 
The Division Bench therein held, — 


“The inherent powers recognised by 
Section 151 cannot extend to matters 
other than procedural. The Court cannot 
resort to the provisions of S. 151 to en- 
croach upon substantive rights of parties, 
or in an interlocutary application, upon 
matters which await adjudication in the 
suit. No order under S. 151, Civil P. C. 
can be made except ‘in aid of the suit.’” 
The contention on the opposite side that 
interim maintenance can be granted 
under S. 18 of the Act, was also repelled’ 
and it was held, — 

“Section 18 of Hindu Adoptions and 
Maintenance Act does not authorise the 
award of interim maintenance pending 
decision of suit in which the very claim 
to. maintenance is in contest. The right 
of the wife to be maintained by the hus- 
band should not be confused with the 
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power of the Court to award interim 
maintenance pending an action for main- 
tenance where such rigbt is in dispute. 
The Court has no power unless statute 
expressly confers such a power on it.” 


6. In Sodagar Singh v. Smt. Harbha- 
jan Kaur, (1977) 79 Punj LR 506, Narula, 
C. J., held to the same effect that S. 151 
of the Code is not a substantive provision 
conferring any right to get any relief and 
that the Act does not authorise the pass- 
ing of any order for interim maintenance 
or litigation expenses. 

7. On behalf of the plaintiff-respon- 
dent, reliance has been placed on a num- 
ber of decisions of the various High 
Courts, discussed below, which however, 
do not have much relevance and do not 
lend support to his case in any manner. 

8. In Totaram Iccharam Wani v. 
Dattu Mangu Wani, AIR 1943 Bom 143, 
the plaintiffs had filed a suit for partition 
in forma pauperis. Before the application 
for leave to sue in forma pauperis had 
been considered ex parte Commissioners 
under O. , R. 7 of the Code had 
een appointed by the trial Court. The 
said order having been challenged in re- 
vision, the contention raised was that till 
the suit was registered in a 
regular manner after the final 
disposal of the pauper applica- 
tion, interim order under O. ,R.7 
could not be passed. It was held, that 
the pauper application was a continuation 
of the suit and the plaintiffs had the right 
to seek interim relief by way of injunc- 
tion or the appointment of a receiver 
with regard to the property, in dispute, 
before the pauper application was finally 
adjudicated upon. It is~obvious, that the 
Court had the jurisdiction to grant in- 
terim injunction or to appoint receiver 
during the pendency of the suit under 
O. XXXIX, R. 7 of the Code. 

9. In Ramappa Parappa Khot v. 
Gourwwa, AIR 1968 Mys 270, a suit had 
been filed by the wife for setting aside 
three gift deeds executed by her husband 
in favour of his brothers sons and sister's 
son, and also for maintenance. The suit 
had been filed in forma pauperis. The 
pauper application had not yet been de- 
cided when the interim maintenance was 
allowed by the trial Court. The High 
Court of Mysore held that the jurisdiction 
of the civil Court to grant interim relief 
was not barred during the pendency of 
the pauper application. In regard to the 
right of maintenance to the wife, it was 
held in paragraph 18 of the judgment, 
that the counsel for the defendants had 
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not disputed the liability of the defend- 
ants to pay maintenance unless the de 
- fendants succeeded in their contention 
. that the donor had made sufficient provi- 
sion for the maintenance of his wife while 
. executing the gift deeds. Thus, the order 
for interim maintenance was upheld in 
view of the peculiar facts of that case 
-and that cannot serve as a precedent for 
holding that the civil Court has the juris- 
diction to grant interim maintenance in a 
suit for maintenance. 

. 10. In Jyoti Prakash Banerjee v. Cha- 
meli Banerjee, AIR 1975 Cal 260, a suit 
for maintenance had been filed by the 
wife and her minor children against the 
husband. Interim maintenance was allow- 
ed under S. 151 of the Code. It was held 
‘that the plaintiffs had a substantive right 
of maintenance under Ss. 18.and 20 of 


the Act and as such, interim maintenance - 


could be allowed during the pendency of 
the pauper application. 

LI. In Vijay Pratap v. Dukh Haran 
Nath, AIR 1962 SC 941, the only questicn 
for consideration was the scope and ambit 
of O. XXXIII, R. 5 of the Code for the 
purpose of disposal of the application to 
sue in forma pauperis. No question re- 
garding issuance of any interim order was 
involved. 


12. In Padam Sen v. State ot U. P. 
AIR 1961 SC 218, during the pendency 
of the suit for the recovery of money, the 
defendants apprehending that the plain- 
tiff would fabricate his books of account 
with respect to the payments made by 
them, applied for the seizure of the ac- 
count books of the plaintiff. The trial 
Court appointed a Commissioner to seize 
those books of? account. In pursuance 
thereof, the account books were seized. 
Thereafter, the plaintiff was convicted by 
the Special Judge, under S. 165-A, I. P. G., 
for having offered bribe to the Commis- 
sioner for being allowed an opportunity 
to tamper with those books of account. 
The conviction was upheld by the High 
Court. In the criminal appeal before the 
Supreme Court, it was- held by their 
Lordships that the civil Court had no 
inherent powers under S. 151 of the Code 
to appoint a Commissioner to seize the 
books of account in possession of the 
plaintiff. It was further held, — 


“Powers saved by S. 151 are not powers 


over substantive rights which a litigant - 
possesses. Party has full rights over _ his: 


account books. Court cannot seize them 
forcibly”. B 
13. From a close perusal of the deci- 


sions relied upon on either side, it is ‘evi- 
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dent that ‘S. 151 of the Code confers only; 
a procedural jurisdiction on the Givi 
Court. Unless the parties can show the}: 
existence of some substantive right, in-| 
herent powers of the Court, under S. 151 
of the Code, cannot be invoked to issue 
any interim order relating to such sub- 
stantive rights the existence of which has 
yet to be determined. Keeping in view 
this settled principle of law, it has to be 
held that the trial Court had no jurisdic: 
tion to grant interim maintenance to the 
plaintiff-respondent under the purported 
exercise of the inherent jurisdiction under 


`S. 151 of the Code even if the equitable 


consideration regarding maintenance was 
in favour of the plaintiff-respondent 
who had parted with all his property by 
way of gift. 


14. For the reasons mentioned above, 
the revision petition is allowed and the | 
order of the trial Court granting the inte- * 
rim maintenance is set aside. However, 
there will be no order as to costs. 


Revision allowed. 
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G. C. MITAL, J. 

Mst. Biro and another, Appellants v. 
Banta Singh, Respondent. 

Second Appeal No. 898 of 1968, D/- 
17-9-1979. 

(A) Evidence Act (1872), S. 43 — Pre- 
vious decision of Criminal Court holding 
person guilty u/s. 304 I. P. C. — Judg- 
ment not binding on Civil Court in sub- 
sequent proceeding for succession 
(Civil P. C. (1908), S. 11). 


A person was convicted by Criminal 
Court under S. 304 of I. P. C. for causing 
such bodily injuries to his adoptive father, 
as a result of which he ultimately died. 

Held, in subsequent proceedings for 
succession, that the judgment of the Cri- 
minal Court is only relevant to show 
that there was a trial resulting in convic“ 
tion and sentence under S. 304 I. F. C.. 
but -it is not evidence of the fact that the 
person was the murderer, The judgment 
of the Criminal Court is also not binding 
on the Civil Court to find out on evidence 
whether the case will fall under S. 304 or 
will squarely fall within the definition of | 
Ss. 299 and 300 I. P. C. Both the points 
are to be determined by the Civil Court 
on evidence adduced before it. AIR 1955 
SC 566. Foll. _ ‘(Para 9) 
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(B) Hindu Succession Act (1956), S. 25 
— Bar of succession under — Scope of — 
Person causing such bodily injuries to his 
adoptive father as would cause his death 
— Offence committed clearly of murder 
— Excluded from succession. 

_ Parliament had inserted S. 25 in the 
Hindu Succession Act as a matter of high 
public policy based on well known 
principle of justice, equity and good con- 
science. So that a person may not be able 
to accelerate the succession by murder- 


ing the last owner of the property and i 


it is done by the next heir, he stands ex- 
cluded from ‘succession meaning thereby 
that he would not be allowed to take 


benefit of succession by his own wrong by 


committing the murder of the previous 
owner. AIR 1970 Andh Pra 407, Rel. on. 
(Para 12) 


Where on evidence, it is found that a 
person caused such bodily injuries to his 
adoptive father as were sufficient to 
cause his death, then the offence commit- 
ted by the person is clearly of murder 
and nothing short of it. His case would 
not fall in any of the exceptions to S. 300 
I. P. C., when there is neither any plea 


. nor there is any evidence in this regard. 


Hence, the’ person is guilty of murder 
which clearly attracts S. 25 of the Hindu 
Succession Act with the result that he 
would not be entitled to succeed to the 
estate left by his adoptive father who was 
murdered by him. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1970 Andh Pra 407 12 
AIR 1955 SC 566 9 


Mrs. R. K. Wasu, for Appellants; P. N. 
Makani, for Respondent. 


JUDGMENT :— The important ques- 
tion of law which arises in this appeal is 
whether the civil Court is bound by the 
decision of the criminal Court holding 
the accused guilty or it has to come to an 
independent conclusion on the evidence 
led in the suit. Banta Singh plaintiff was 
convicted by the criminal Court under 
S. 304, I. P. C., for causing such bodily 
injuries to his adoptive father Jaggar 
Singh, as a result of which he ultimately 
died and he was deprived of succession 
in view of S. 25 of the Hindu Succession 
Act by the Revenue Court as they mutat- 
ed the land left by Jaggar Singh in fav- 
our of his two sisters. The present pro- 
ceedings arise out of a suit filed by Banta 
CE for declaration and possession 
challenging the adverse mutation. 

2. Admittedly, Jaggar Singh was the 
last male holder, who died on 17th of 
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Apr., 1957, as a result of injuries alleged 
to have been caused to him by his adopi- 
ed son Banta Singh and the natural father 
of Banta Singh. At the time of death, 
Jaggar Singh possessed 195 kanals 19 
marlas of agricultural land. Banta Singh 
was adopted by Jaggar Singh in 1947 and 
a formal deed of adoption was registered 
on 18th of May, 1955. By gift deed dated 
8rd of Aug., 1956, Jaggar Singh had 
made a gift of 40 bighas of land in favour 
of his adopted son Banta Singh. 


3. The Revenue authorities mutated 
the land left by Jaggar Singh in favour 
of Smt. Biru and Smt. Parsini. the alleg- 
ed sisters of Jaggar Singh, and refused to 
sanction the mutation in favour of Banta 
Singh as adopted son on account of the 
fact that by murdering his adoptive 
father, he was debarred from inheriting 
his estate under S. 25 of the Hindu Suc- 
cession Act. By the present suit, Banta 
Singh challenged the mutation and sought 
declaration and possession on the ground 
that he is the next heir of Jaggar Singh 
and not the two sisters who have been 
impleaded as defendants. He also plead- 
ed that the defendants are not the sisters 
of Jaggar Singh. 

4, The stand of the defendants was 
that as sisters they were entitled to suc- 
ceed as such and as the plaintiff had com- 
mitted the murder of his father, by virtue 
of S. 25 of the Hindu Succession Act, he 
was not entitled to succeed. The adopt- 
tion of the plaintiff was also disputed. 


5. On. evidence, the trial Court found 
that the plaintiff was proved to be the 
adopted son and that the defendants 
were proved to be the sisters of Jaggar 
Singh. The trial Court, after placing reli- 
ance on Exhibit D. 1, copy of the judg 
ment of the Sessions Judge, dated 29th 
of July, 1957; the statement of Dr. J. S. 
Sarkaria, D. W. 8 and the dying declara- 
tion, Exhibit D. W. 9/A, came to the con- 
clusion that the plaintiff had murdered 
his adoptive father and as such was not 
entitled to succeed in view of S. 25 of 
the Hindu Succession Act. In the result, 
the plaintiffs suit was dismissed on 2nd 
of July, 1966. | 

6. Aggrieved from the judgment and 
decree of the trial Court, Banta Singh 
plaintif filed a first appeal which came 
up for hearing before the Additional Dis- 
trict Judge, Hissar, who upheld the find- 
ing of the trial Court with regard to 
adoption. However, the finding about the 
defendants. being the sisters of Jaggar 
Singh recorded by the trial Court was up- 
set. In para. ` 10, the lower ` appel- 
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late Court came to the conclusion that 
the plaintiff could not be stated to have 
intended to cause the death of Jaggar 
Singh and as such was not guilty of mur- 
der and S. 25 of the Hindu Succession Act 
was not a bar in his way. It also came to 
the conclusion that since the conviction 
of the plaintiff by the criminal Court was 
under S. 804, Indian Penal Code, he could 
not be treated a murderer, for he was 
not convicted for murder but for culpable 


homicide not amounting to murder. In. 


the result, the appeal was allowed and the 
suit for declaration and possession filed 
by the plaintiff was decreed by the lower 
appellate Court by judgment and decree 
dated Ist of May, 1968. The defendants 
have come to this Court in second appeal. 


7. The learned counsel for the appel- 
lants has strenuously urged that the lower 
appellate Court was in error in reversing 
the well-considered findings recorded by 
the trial Court in their favour. After 
hearing the learned counsel for the par- 
ties, I am of the view that there is merit 
in the contentions of the learned counsel 
-for the appellants and the appeal deser- 
ves to succeed, 


' 8. The trial Court correctly consider- 
ed the evidence on record, keeping in 
view Ss. 50 and 60 of the Evidence Act 
whereas the lower appellate Court wrong- 
ly understood S. 50 and thereby erred in 
reversing the finding about appellants’ 
relationship with the deceased. From a 
reading of the statements of two witnesses 
along with the statements of the defend- 
ants, the relationship was clearly proved 
and the mere fact that Jaggar Singh did 
not mention in the adoption deed that he 
had sisters would be no ground to dis- 
believe their statements. Accordingly, I 
reverse the decision of the lower appel- 
late Court under issue No. 1 and restore 
that of the trial Court. 


§. The remaining point involved in 
this appeal as noticed in the opening 
part of the judgment is covered by the 

ecision of the Supreme Court in Anil 
Behari Ghosh v. Smt. Latika Bala Dassi, 
AIR 1955 SC 566, according to which the 
judgment of the criminal Court is only 
relevant to show that there was a trial re- 
aoe in the conviction and sentence of 
the adopted son to four years’ rigorous 
imprisonment under S. 804, Indian Penal 
Code, but it is not evidence of the fact 
that the plaintiff-respondent was the mur- 
derer. The. judgment of the criminal 
. {Court is also not binding on the civil 
iCourt to find out on evidence whether 
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the case will fall under S. 304 or will 
squarely fall within the definition of 
Ss. 299 and 300, Indian Penal Code. Both 
the aforesaid points are to be determined 
by the civil Court on evidence adduced 
before it. Keeping the law laid down by 
the Supreme Court in view. it has now to 
be examined whether the learned Addi- 
tional District Judge was right in coming 
to the conclusion that the plaintiff-respon- 
dent was not guilty of murder and that 
since he was convicted bY the criminal 
Court under S. 804, I. P. C., he was gulity 
of culpable homicide not amounting to 
murder which did not create a bar to 
succession under S. 25 of the Hindu Suc 
cession Act. 


10. On the evidence which has been 
led in this case, I find that the plaintiff- 
respondent caused such body injuries to 
his adoptive father Jaggar Singh as were 
sufficient to cause his death. The evi- 
dence is the dyi 
Singh deceased, Exhibit D. W. 
which he has clearly stated that Banta 
Singh along with his natural father Sher 
apn gave beating to bim with sticks 
and thrusted a four-feet stick in his anus. 
After making the dying declaration, he 
died. Dr. J. S. Sarkaria, has been produc- 
ed as D. W. 8 who has corroborated the 
aforesaid dying declaration by his medi- 
cal evidence and has opined that Jaggar 
Singh died as a result of the injuries 
caused to his anus which were sufficient 
to cause his death. Accordingly, I reverse 
the decision of the Court below that it is 
not proved that Jaggar Singh died as a re- 
sult of injuries caused to him by the 
plaintiff-respondent., 

Il. The next question that arises for 
consideration is under what section the 
offence committed by the plaintiff-respon- 
dent shall fall. A reading of Ss. 299 and 
800, I. P. C., shows that the offence com- 
mitted by the plaintiff-respondent is clear- 
ly of murder and nothing short of it. His 
case does not fall in any of the excep- 
tions to Section 800, Indian Penal Code. 
Neither there is any plea nor there is any 
evidence to show that the case of the 
plaintiff falls in any of the exceptions. 
Accordingly, I am of the view that the 
plaintiff-respondent is guilty of murder 
which clearly attracts S. 25 of the Hindu 
Succession Act, with the result that he 
would not be entitled to succeed to the 
estate left by his adopted father 
was murdered by him. aS 

12. Parliament had’ inserted Sec- 
tion 25 in the Hindu Succession Act as a 
matter of high public policy based on 


dying declaration of Jaggar. 
: 9/A, in 


what’ 
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well-known principles of justice, equity 
and good conscience so that a person may 
not be able to accelerate the succession 
by murdering the last owner of the pro- 
perty and it is done by the. next heir, he 
stands excluded from succession, mean- 
ing thereby that he would not be allowed 
to take benefit of succession by his own 
wrong by committing the murder of the 
previous owner. This view of mine finds 
support, not only from the bare reading 
of the section but by a similar provision 
under the Hindu Law and from a deci- 
sion in Seetharamaiah v. Ramakrishnaiah, 
AIR 1970 Andh Pra 407, the relevant 
el of which deserves to be reproduc- 
ed :— 

“This court has held that murder was 
clearly committed within the meaning of 
S. 800. I. P. C. The fact that he was given 
the benefit of doubt arising out of the 
conflicting versions of two witnesses and 
convicted under S. 324, I. P. C. does not 
in any way absolve him from the heinous 
crime to which he had made his own in- 
famy contribution. S. 25 is introduced in 
the Hindu Succession Act as a matter of 
high public policy based on principles of 
justice, e T and good conscience to 
make it absolutely impossible for a mur- 
derer who deserves to be hanged or to 
be shut behind the prison bars for 
life, to derive advantage or beneficial inte- 
rest from the very heinous act committed 
by him.” 

18. For the reasons recorded above, 
I accept this appeal, set aside the judg- 
ment and decree of the lower appellate 
Court and restore that of the trial Court 


with costs throughout, 
Appeal allowed. 
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M/s. Jiwan Dass Roshan Lal, Appel- 
lants v. Karnail Singh and others, Respon- 
dents. 


Letters Patents Appeal No. 620 of 1975, 
D/- 22-10-1979.* 


Motor Vehicles Act (1939), S. 110-B — 
Vicarious liability — Unauthorised carry- 
ing of passenger in goods truck by its 
driver in contravention of Rules — Death 
of passenger due to negligence of driver 


*Against judgment of Pritam Singh Pat- 
tar J. in F. A. 
D/- 27-10-1975. 
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Jiwan Dass Roshan Lal v. Karnail-‘Smgh | 


O. No. 291 of 1971, 


P. & H. 167 


== Vicarious liability of owner of truck. 
F. A. O. No. 291 of 1971, Dt. 27-10-1975: 


(Punj) Reversed. (Torts -— Vicarious 
liability). 


The deceased was the passenger in the 
goods truck at the material time and was 
allowed to board the same by its driver 
in contravention of R. 4.60 of the Punjab 
Motor Vehicles Rules, 1940. The acci- 
dent in which the passenger succumbed 
to his injuries took place due to the 
negligence and carelessness of the driver. 
The owner of the truck did not in any 
way authorise or acquiesce in the carri- 
age of the deceased in the truck as 
passenger, 

Held that the driver cannot even re- 
motely be said to be acting in the course 
of his employment in order to make the 
owner vicariously liable for the tortious 
act of the driver. The deceased must be 
deemed in law as a trespasser qua the 
owner. He therefore owed no duty of 
care to the deceased. Acting in direct 
contravention of a statutory provision viz. 
R. 4.60 which is made an offence u/s. 112, 
by an employee cannot be easily conceiv- 
ed as in the normal course of employ- 
ment. No employer can be deemed or as- 
sumed to authorise the contravention -of 
law or the commission of an offence. 
(1946) 1 All ER 202; (1951) 1 All ER 368 
and 1978 Ace CJ 424 (Mys), Rel. on. 
F. A, O. No. 291 of 1971. D/- 27-10-1975 
(Punj), Reversed. 

(Paras 7, 8, 9, 11) 


Chronological Paras 
1978 Acc CJ 424 (Mys) 10 
AIR 1961 SC 751: 1961 (1) Cri LJ 778 7 
(1951) 1 All ER 868, Conway v. SSeS 


Wimpay an O. 
(1946) 1 All WR 202, Twine v. Bean’s 
Express . E 
S. C. Sibal with Narinder Singh, for 
Appellants; V. P. Gandhi, Maharaj Bakhsh 
Surjit and M. 5. Rakkar, for Respondents. 
S. S. SANDHAWALIA, C. J. :— Whe- 
ther the unauthorised carrying of a pas- 
senger in a goods truck by its driver in 
contravention of R. 4.60 of the Punjab 
Motor Vehicles Rules, 1940, can neverthe- 
less be deemed to be in the course ot the 
employment of the owner of the truck 
so as to saddle the latter with vicarious 
tortious liability, is the somewhat signi- 
ficant question which falls for considera- 
tion in this set of two connected appeals 
under Clause 10 of the Letters Patent. 
2. Though the question aforesaid is 
plainly legal, the matrixes of the facts giv. 
ing rise thereto do call for some detailed. 


Cases Referred: 
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notice. The unfortunate victim of the 
fatal accident was one Pritam Singh, de- 
ceased, and the case set up by Hansa 
` Singh, his father, and his other legal re- 
presentatives was that on the 15th of Feb., 
1969. at about 5-30 p. m.,.the deceased 
was waiting to catch a bus at Sehoran 
Bus Stop. M/s. Jiwan Dass Roshan Lal 
Madan, appellants’ goods truck No. HNH 
2351 loaded with stones and rashly and 
negligently driven by Karnail Singh, 
driver,-is alleged to have first knocked 
down a cyclist and then swerving sharply 
ran over Pritam Singh who was allegedly 
standing on the kutcha portion of the 
road. Pritam Singh, deceased, received 
mortal injuries and was later removed to 
hospital where he succumbed thereto. A 
report was lodged with the police station 
regarding the accident 
against the driver, Karnail Singh, was 

o registered. The petitioner-respon- 
‘dents preferred a petition for recovery ot 
rupees one lac as compensation against 
the appellant-owners of the truck, along 
with the insurers of the truck, Oriental 
Fire and General Insurance Company 
Limited, as also the driver, Karnail 
Singh, As regards the quantum of com- 
pensation, it was averred on behalf of the 
petitioners that the deceased Pritam 
Singh was the sole proprietor of Pritam 
Automobile, Railway Road, Nangal, and 
had a monthly income of Rs. 800/- only. 
‘fis age at the material time was claimed 
to be 23% years. 


% In contesting the claim, the posi- 
tive plea set up by the driver, Karnail 
Singh, and also the appellant-owners of 
the truck was that the truck driven by 
Karnail Singh accompanied by ‘Tara 
Singh (A. W. 6) was carrying stones from 
Manimajra towards Nangal and when it 
was near Sector 17 in Chandigarh, Pri- 


tam Singh, deceased, who was known to - 


Tara Singh, gave him a signal to stop and 
entreatingly sought a lift and apparently 
on the intercession of Tara Singh this 
was allowed and he sat on the left side 
of Tara Singh on the front seat. Whilst 
the truck was-being safely driven at the 
slow speed of 20 miles, near Sehoran Bus 
Stop a cyclist suddenly swerved in front 
-f the truck and while taking evasive 
action to save him the truck collided 
with a tree resulting in serious injuries 
to Karnail Singh, driver, Tara Singh 
_ (A. W. 6) and Pritam Singh, deceased. 
The three injured were taken out of the 
truck with great difficulty and later re- 
. moved to hospital where, as already 
. moticed, Pritam Singh succumbed to his 
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injuries. A somewhat ‘similar stance was. 


also taken by the insurers with the added 
defence that the policy of insurance issu- 
ed in respect of this truck did not cover 
the liability of the passenger and was not 
required to be so covered under S. 95 of 
the Motor Vehicles Act. 

4. On the pleadings of the parties, the 
following issues were framed:— - 


1. Whether the occurrence of this case ~ 


took place due to the negligence and 
carelessness of the driver of the truck, if 
so, to what effect? 

2. To what compensation the claimant 
is entitled to receive? 

3. Whether the Oriental Fire and Gene 
ral Insurance Company is not bound to 
pay the claim since the deceased was tra 
velling in a public carrier? 

4, Whether the petitioners are not com- 
petent to bring the claim application? 
Issue No. 1 was decided in favour of the 
petitioner-respondents whilst on issue 
No. 3 the finding was that the deceas- 
ed was in fact travelling in the truck asa 
passenger and, therefore, the insurance 
company was not liable to pay any com- 


pensation. On issues Nos. 2 and 4 it was . 


held that the petitioners were not entitled 
to any compensation and were not com- 
petent to file the petition and these issues 
were decided against them. 

5. Aggrieved by the judgment of the 
Tribunal, the petitioner-respondents ap- 
pealed and the learned Single Judge in an 
elaborate judgment, after appraising the 
evidence, affirmed the findings of the Tri- 
bunal on issues Nos. 1 and 3. Findings on 
issues Nos. 2 and 4 were, however, revers- 
ed and holding that the petitioner-respon- 
dents were competent to bring this claim, 
the compensation was assessed at Rupees 
19,200/- only. In view of the aforesaid 
findings, the appeal was accepted against 
the appellant-owners and the driver, Kar- 
nail Singh. 

6. The elaborate findings of fact ar- 
rived at by the learned Single Judge have 
not been seriously challenged before us 
and indeed appear to be unassailable and 
even on an independent appraisal we 
would affirm them. What, however, emer 
ges therefrom is the fact that there is now 
a concurrent finding that the deceased 
Pritam Singh, was a passenger in the 


. goods: truck at the material time and had 


been allowed to board the same by its 
driver. Karnail Singh, apparently at the 
behest of Tara Singh (A. W. 6). On this 


established factual foundation, the force- 


ful argument raised on behalf: of the ap- 
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pellant-owners of the truck is that no 
tortious liability can possibly be foisted 
on them. It has been plausibly argued 
that there is not even a tittle of evidence 
that the appellant-owners had, in any way 
authorised or even acquiesced in the car- 
rying of the deceased, Pritam Singh, in 
the truck. This apart, the act of the driver 
in doing so was indirect contravention of 
Rule 4.60 of the Punjab Motor Vehicle 
Rules, 1940, involving all the penal con- 
sequences for the infraction thereof. The 
appellants, therefore, claimed that they 
- could not be saddled with any liability for 
the unauthorised carrying of the deceas- 
ed by the truck driver, Karnail Singh, 
-~ who was thus not remotely acting in the 
normal course of his employment in do- 
ing so. 

T. Inevitably, the argument would re- 
volve around the material provision of 
R. 4.60 which may be read at this stage:-— 

“4.60. (1) Save in the case of a vehicle 
which is being used for the carriage of 
troops or police or in the case of a stage 
carriage in which goods are being car- 
vied in addition to passengers no person 
shall be carried in a goods vehicle other 
than a bona fide employee of the owner 
or the hirer of the vehicle and except in 
accordance with this rule. The owner of 
a goods vehicle may also travel in it for 
a purpose connected with the bona fide 
business of the vehicle. — 

(2) No person shall be carried in the 
cab of a goods vehicle beyond the num- 
ber for which there is seating accommo- 
dation at the rate of 3880 millimetres 
(measured along the seat excluding the 
space reserved for the driver) for each 
person, and not more than six persons in 


' . all in addition to the driver shall be car- 


ried in any goods vehicle. 

Provided that in the case of goods vehi- 
cle owned by Government carriage of 
more than six persons may be allowed by 
the State Transport Authority provided 
that such number shall not exceed the 
area in square metre of the floor of the 
vehicle divided by .63 subject to a maxi- 
mum of 12. 


rn XX XX XX 
(4) Notwithstanding the provisions of 
sub-rule (2) a ae Transport Autho- 
rity may, as a condition of a permit granted 
for any goods vehicle, specify the con- 

ditions subject to which a larger number 
` of persons may be carried in the vehicle, 
provided that such number shall not ex 
ceed the area in square metre of the floor 
of the vehicle divided by .63 subject toa 
maximum of 12. - 
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- (5) Nothing contained in this rule shall . 
be deemed to authorise the carriage of 
any person for hire or reward in any vehi- 
cle unless there is in force in respect of 
the vehicle a permit authorising the use 
of the vehicle for such purpose, and save 
in accordance with the provisions of such 
permit, 
(6) xx XX l KX 
Reference must also be made to S. 2 (8) 
and Section 112 of the Motor Vehicles 
Act, 1989. Indeed it would be apt to 
quote these provisions also in extenso :— 


“2. (8): “goods vehicle” means any motor 
vehicle constructed or adapted for use fog 
the carriage of goods or any motor vehi- 
cle not so constructed or adapted when 
used for the carriage of goods, solely or 
in addition to passengers;” 

XX XX XX 


“112: General provisions for punisb- 
ment of offences.— 


Whoever contravenes any provision of 
this Act or of any rule made thereunder 
shail, if no other penalty is provided for 
the offence be punishable with fine which 
may extend to one hundred rupees, or, if 
having been previously convicted of any 
offence under this Act, he is again con- 
victed of an offence under this Act with 
fine which may extend to three hundred 
rupees.” 

It is not in dispute that the Punjab Motor 
Vehicles Rules, 1940 have been validly 
framed under the parent statute of the 
Motor Vehicles Act, 1989. Once that is so, 


they would form an integral part of the 


Act in view of the authoritative pronoun- 
cement in State of Uttar Pradesh v. Babu- 
Ram Upadhya, AIR 1961 SC 751. This 
apart, a combined -reading of Rule 4.60 
and S. 112 would make it plain that the 
infraction of the former would be punish- 
able as an offence under the law. Refer- 
ence may also be made to Section 182 of 
the Punjab Motor Vehicles Act, 1939 


- which provides that no Court inferior to 


that of a Presidency Magistrate or a 


Magistrate of the second class shail try 


any offerice punishable under this Act or 
any rule made thereunder. 


8. -Reverting back now to the estab- 
lished and the virtually undisputed find: 


‘ings of fact in the present case, it would 


be manifest that in unauthorisedly - car- 
rying Pritam Singh deceased'in the goods 
truck, its driver Karnail Singh was plain: 
ly infracting R: 4.60 and therefore, com" 
mitting an offence punishable under the - 
Act.. In such a situation there ‘can ob- 
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viously be little question of any authorisa- 
tion by the owner of the truck to carry 
Pritam Singh in particular or any passen- 
ger in general in contravention of the 
statute. In any case, in the present record 
it bears repetition that there is not the 
least evidence that the appellant-owners 
of the truck had any way authorised 
or a Ea in the carriage of the de 
ceased-Pritam Singh in the truck as pass- 
nger. Therefore, Pritam Singh must be 
deemed in law as a trespasser qua the 
appellants in the vehicle. The appellant- 
De vi therefore owed no duty of care 
to him. 


9. The solitary question that thus re- 
mains is whether Karnail Singh driver 
can be deemed to be acting in the course 
of the employment of the owners in un 
authorisedly carrying the deceased Pritam 
Singh therein? Acting in direct contraven- 
tion of a statutory provision which is 
made an offence by an employee cannot 
be easily conceived as in the normal 
course of employment. No employer can 
be deemed or assumed to authorise the 
contravention of law or the commission 
of an offence. Assuming so entirely for 
the argument sake that in such a remote 
contingency it could only be so by an es- 
tablished express command by the em’ 
ployer and here as already noticed, there 
is not the least evidence to this effect. On 
plain principle therefore, the only ans- 
wer to the question seems to be that 
Karnail Singh, driver, in this situation can- 
not even remotely be said to be acting in 
the course of his employment in order to 
make the appellant-owners vicariously 
liable therefor. 


16. Apart from principle, however, au 
thority also is not lacking on the point. 
In Twine v. Bean’s Express, Ltd. (1946) 
1 All ER 202, the driver of a commercial 
van had unauthorisedly carried a passen- 
ger therein and it was held that the 
owners were not vicariously liable, with 
the following observation :— 


“On the facts as I have stated them, it 
was outside the scope of the drivers em- 
ployment for him to bring within the 
class of persons to whom a duty to take 
care was owed by the employer, a man to 
whom, contrary to his instructions he 
gave a lift on a commercial van. On this 
basis, Twine, vis-a-vis Bean’s, remained 
simply a trespasser on the van, who came 
there, in particular circumstances, the 
question is whether Bean’s in the circum- 
stances in which Twine was a passenger, 
owed to him any duty to the care as to 
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‘enhancement of the compensation 


the proper driving of the van: In my 
opinion, they did not.” 


The aforesaid view was noticed with ap 
proval by the Court of Appeal in Conway 
v. George Wimpey and Co., Ltd. (1951) 
1 All ER 863. Therein also the driver of 
an open lorry designed for carrying 
goods and not men had unauthorisedly 
allowed a lift to a passenger who was not 
an employee of the owners. It was held 
that owners were not vicariously 
for the accident that ensued. Asquith, 
L. J. observed as follows :— 


“To put it differently, I should hold 
that taking men other than the defendants 
employees on the vehicle was not merely 
a wrongful mode of performing an act of 
the class which the driver in the present 
case was employed to perform, but was 
the performance of an act of a class which 
he was not employed to perform at all. 
In other words, the act was outside the 
scope of his employment for the same 
reason that the act complained 
Twine’s case was held to be outside the 
scope of the drivers employment there. . 
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It seems to me that the present case is 


even on a stronger footing than the above : 


mentioned two cases, in so far as here, 
there is a direct contravention of a statute 
and the commission of an offence involv- 
ed as against the mere acting against the 
instructions of his employer by the driver 
of the vehicle. There is again the autho- 
rity of the Division Bench of the Mysore 
High Court Mohiddinsab Gaffarsab Kund- 
go v. Rohindas Hari Kindalkar, 1978 Acc 

J 424 taking an identical view. 

1l. Both on principle and precedent 
therefore, the answer to the- question pos 
ed at the very outset must be rendered in 
the negative. It is held that the owners of 
the vehicle would not be vicariously liable 
for the tortious act of the driver. 


12. In view of the above, the Letters 
Patent Appeal No. 620 of 1975 preferred 
by the appellant-owners has to be neces- 
sarily allowed and the judgement of the 
learned Single Judge saddling them with 
liability is hereby set aside. We may, 
however, notice that virtually no argu- 
ment was addressed to us on behalf ofre- 
spondent No. 1—Karnail Singh driver—by 
his learned counsel. We therefore, see no 
reason te disturb the judgment of the 
learned single Judge as regards the liabi- 
lity of this respondent. : 

18. In L. P. A. No. 28 of 1976 prefer- 
red on behalf of the claimants to seek 
Mr. 


A. L R. 


liable 


of in 
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Maharaj Bakhsh Singh could advance no 
argument worth the name to challenge the 
considered view of the learned single 
Judge. We, therefore, affirm the findings 
with regard to the quantum of compensa- 
tion awarded, On a minor point, how- 
ever, appellants are entitled to succeed. 
it was contended that the view in this 
Court is now settled that interest on the 
compensation awarded should be 
allowed normally from the date 
of application unless there are reasons 
to hold to the contrary. Agreeing with 
this we modify the judgment of the learn- 
ed single Judge to this effect that the ap- 
pellants in this appeal would be entitled 
to the grant of interest from the date on 
which the claim petition was presented. 


14. In both the appeals, the parties 
shall bear their own costs. 


G. C. MITAL, J.:~ I agree, 
Appeal allowed. 
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Angrez Kaur, Appellant v. Baldev 
Singh, Respondent, 
F. A. F. O. No, 152-M of 1978, D/- 


27-7-1979. 


Hindu Marriage Act (1955), Ss. 13 and 
13A — Criminal P. C. (1898), Section 488 
-~ Husband A maltreating wife B and 
turning her out — After 15 years of se- 
paration A filing petition for divorce 
decree — Both alleging joint living to be 
impossible — A held was not entitled to 
decree for divorce — Decree for judicial 
separation under Section 13-A, would be 
proper — This would not affect main- 
tenance order granted to B earlier under 
Section 488 Cr. P. C. 


The husband A maltreated his wife B 
and turned her out. During separation 
an order for maintenance was passed 
in favour of B under Section 488 Cr, P.C. 
(1898), After living in separation for 
15 years A filed a petition for decree of 
divorce under Section 18, on ground of 
long separation, Both A and B alleged 
that resumption of matrimonial ties and 
joint living as husband and wife was 
not possible, It was held that as B was 
not guilty of desertion A was not entitl- 
ed to a decree of divorce. As there 
were no reasonable prospects of imme- 
diate reconciliation or compromise be- 
tween the parties the only just solution 
would be to pass a decree for judicial 
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separation as envisaged under S. 13-A in 
the hope that such decree would provide 
last opportunity to the parties to make 
an attempt for reconciliation even after 
15 years of separation. The decree for 
judicial separation would not stand in 
the way of executability of the order of 
maintenance granted to B earlier under 
Section 488, Cr. P. C. (Paras 5, 6, 7, 9) 

Amarjit Markan, for Appellant; T. S, 
Mangat, for Respondent. 

JUDGMENT :— The petition for dis- 
solution of marriage by a decree of di- 
vorce under S, 13 of the Hindu Marriage 
Act, 1955 (hereinafter called the Act), 
filed by Baldev Singh, respondent, was 
decreed by the Additional District Judge, 
Sangrur, vide her order dated Septem- 
ber 21, 1978. The respondent wife (now 
appellant) has challenged the said decrea 
in the present appeal. 

2. The facts which are established and 
are more or less admitted, are that the 
marriage between the appellant and the 
respondent was solemnised on February 
16, 1948, at village Nidhempur, Tahsil 
and District Sangrur. After three years 
of the marriage, a daughter was. born. 
One year after, another daughter was 
born who, however, died shortly after, 
Some time thereafter, separation between 
the two spouses was brought about. The 
respondent husband filed a petition under 
Section 9 of the Act for restitution of 
conjugal rights on January 15, 1962 
which was dismissed by the senior Sub- 
ordinate Judge, Sangrur, by his judg- 
ment dated Oct, 22, 1963, and a copy of 
the same is Exhibit R. 2. According to 
the findings arrived at, it was the bus- 
band (now respondent) who had maltreat- 
ed his wife and had not kept her well, 
Further conclusion was also reached that 
the wife (the appellant) had, in fact, been 
turned out from the house by him. This 
order was not challenged. Thus, the 
finding regarding the maltreatment 
meted out to the appellant by the 
respondent has become final. The 
appellant filed a petition under Sec- 
tion 488, Cr, P. C. 1898, on Feb. 8, 1962, 
for maintenance for herself as well as 
for her daughter, This petition was al- 
lowed by the Magistrate by order dated 
August 9, 1963. Rs. 30/- per mensem was 
allowed as maintenance to the appellant 
and Rs. 20/- per mensem to her daughter 
from the date of the application. Execu- 
tion application was filed for the re- 
covery of this amount of maintenance in 
1964 by the appellant. The objections 
raised by the respondent were dismissed 
on December 24, 1965. The revision chal- 
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fenging the order filed: by -the respondent 
was dismissed by the District Judge on 
March 14, 1966 and further revision was 
Gismissed by the High Court by order 
dated March 6, 1967, a certified copy of 
which is, Exhibit R .1, on the record. Its 
perusal shows that the respondent made 
offer in the High Court to take back the 
appellant to his house. The appellant ac- 
cepted the offer provided one Piara Singh 
furnished security for her safety. Ac- 
cording to the respondent, he had taken 
said Piara Singh to the appellant, but 
she refused to accompany him. Accord- 
ing to the appellant, neither the respon- 
dent nor said Piara Singh had ever gone 
to her for the purpose of reconciliation. 


The learned single Judge who decided 
the case summoned Piara Singh for his 
satisfaction who denied to have ever ac- 
companied the respondent to bring about 
compromise between the parties. As a 
consequence, the High Court came to a 
firm conclusion that the offer by the re- 
spondent to take the appellant back to 
resume matrimonial ties was rot bona 
fide and the revision petition was dis- 
missed, Before the final decision of the 
revision petition, however, the arrears 
of maintenance amounting to Rs. 2,800/- 
were paid by the respondent to the ap- 
pellant. Thereafter, no initiative appears 
to have been taken by either of the 
spouses either for the recovery of the 
amount of maintenance or for any other 
purpose. It was only on October 25, 1977, 
that is, after about 29 years of the 
solemnization of the marriage and after 
about 15 years of the separation that the 
petition for the dissolution of the mar- 
riage was presented. 


3. According to the averments made 
in para 4 of the petition, the only ground 
for claiming divorce was that since for 
a long time both the spouses were liv- 
ing separately, it had become quite im- 
possible for them to live together as hus- 
band and wife. In reply to this ‘allega- 
tion, the appellant alleged that it was 
the respondent who had maltreated her 
and turned her out of the house. Refer- 
ence was also made to the order of 
maintenance and the order of the High 
Court, a copy of which is, Exhibit R, 2. 
In evidence, however, a new case was 
made out by the respondent by produc- 
ing Jagir Singh, P. W. 2, Hernek Singh, 
P. W. 3, to show that they along with 
the respondent had gore about ten times 
to village Nidhampur where the appel- 
lant was residing with her brother to 


. make an attempt to bring’ her back, ‘but’ 
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‘she: declined the offer. The appellant in 


her statement expressly denied if any 
person had gone to her for reconciliation 
and it was alleged that it was the re- 
spondent who having been dissatisfied 
with the insufficient dowry, used to taunt 
her and turn her out of the house by 
subjecting her to beating. Corroborative 
evidence was also forthcoming in the 
statements of Natha Singh, R. W. 3 and 
Hardev Singh, R. W. 4, that no person 
on behalf of the respondent had come 
as a Panchayat for the purpose of re- 
conciliation, 

4. The appellant in her statement be- 
sides deposing to her version of cruelty, 
maltreatment by her husband and a long 
history of strained relations, as referred 
to above, made a categorical statement 
at the end in the following words: 


“I have no desire to go to the house 
of the petitioner (now respondent) now 
and J will not go to him on any condi- 
tion as he did not keep me with him for 
such a long time.” 

5. Frorm the above narration of events 
and the assessment of evidence on re- 
cord, I have no doubt in my mind that 
it was the respondent who was respon- 
sible for turning the appellant out of his 
house by maltreating her for one reason 
or the other and his offer even in 
March, 1967, during the pendency of the 
revision petition in the High Court to 
restore the matrimonial relations and tc 


accept her back in his house 
was not bona fide. In the peti- 
tion, there was no averment. that 
any, Panchayat had been taken 


to bring the appellant back, In view 
of the same, the evidence of the respon- 
dent that he along with some witnesses 
had gone to the house of the appellant 
for compromise or reconciliation cannot 
be given any credence. 


6. However, in spite of the conclusion 
that it was the respondent who was at 
fault and that the appellant had not left 
the house of the respondent voluntarily, 
we are faced with an unfortunate situa- 
tion when both the spouses have taken 
a categorical stand that the resumption 
of the matrimonial ties and the joint 
living as husband and wife is not possi- 
ble. As the appellant cannot be held 
guilty of desertion, the respondent was 
not entitled to the decree of divorce and 
the same passed by the trial Court can- 
not be sustained. But the question still 
remains as to what is in the best, inte- 
rest of both the parties in view of the 


7 


jong history of' separation and disconti- . 
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nuance of. the matrimonial relationship.. 
In my considered opinion, Section 13-A 
of the Act, which has been introduced 
by the Marriage Laws Amendment Act, 
1976, is intended to meet such a situa- 
tion. The same is reproduced below: 


“13-A. Alternate relief in divorce pro- 
ceedings :— In any proceeding under this 
Act, on a petition for dissolution of mar- 
riage by a decree of divorce, except in 
so far as the petition is founded on the 
grounds mentioned in clauses (ii), (iv) 
and (vii) of sub-section (1) of Section 13, 
the Court may, if it considers it just so 
to do having regard to the circumstances 
of the case, pass instead a decree for 
judicial separation.” 


a In view of the conduct of 
the respondent, he is not en- 
titled to the decree of divorce 
in the present petition, nor are 


there any reasonable prospects of imme- 
diate reconciliation or compromise be- 
tween the parties. In these circumstances, 
the only just solution will be to pass a 
decree for judicial separation as envisag- 
ed under Section 13-A of the Act, re- 
ferred to above. It can only be hoped 
that the decree for judicial separation 
may provide last opportunity to both the 
spouses and their well-wishers to make 
an attempt for reconciliation even after 
17 years of separation, 


8. It was contended by the learned 
counsel for the appellant, that the peti- 
tion for divorce was filed after an unex- 


` plained delay of a number of years and 


as such, it was not maintainable under 
Section 23 (1) (d) of the Act. This con- 
tention is not tenable as the petition for 
divorce is being dismissed, but a decree 
of judicial separation is being passed 
under Section 13-A of the Act. Hence 
the question of delay in filing the peti- 
tion for divorce has no relevance. 


§. It was then contended that the 
order of maintenance under Section 488, 
Cr. P. C. 1898, was passed in favour of 
the appellant and her daughter by the 
Magistrate on August 9, 1963, and all 
objections during execution of the said 
order were dismissed finally by the High 
Court on March 6, 1967, (copy, Exhibit 
R. 1). This order of maintenance may not 
jin any manner be adversely affected by 
the decree of judicial separation. It is 
made clear in order to avoid all contro- 
versy, that the decree of judicial sepa- 
ration passed by this order will not 
stand in the way of the executability of 
the above referred order of maintenance, 
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10. The consequence is that the decree - 
of divorce passed by the trial Court is 
set aside and a decree for judicial sepa- 
ration is passed. The appeal is disposed 
of accordingly with no order as to costs, 


Order accordingly, 
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B. S. DHILLON, J. 
Miss Manveen Dhillon, Petitioner v., 
State of Punjab and others, Respondents, 
Civil Writ Petn. No, 2489 of 1979, Dj- 
21-8-1979. 


Constitution of India, Art. 226 — Edw- 
cational institution — Admission to 
M. B. B. S. Course — Candidate securing 
high position in merit in competitive 
examination — Admission refused on 
technical ground that certain prescribed 
form: not submitted by her — Not proper 
when evidence disclosed that the form 
sent by her might have been misplaced 
in office, 


Total number of 360 seats were avail- 
able for admission to M. B. B. S. Course. 
A candidate secured llth position in 
merit in a common competitive entrance 
examination and was thus entitled to be 
admitted to the M. B. B. S. Course. How- 
ever, the candidate was not called for 
interview on the ground that she had 
failed to submit an application in pre- 
scribed form before the due date as was 
required after the publication of the re- 
sult of the competitive examination. On 
the date of interview she produced certi- 
ficate of posting and the counterfoil of 
the Postal Order alleged to have been 
attached with the prescribed form. How- 
ever, she was not interviewed on that 
date and was ultimately refused admis- 
sion, 


Held, since no other communication 
from the candidate was produced by the 
Principal it could be assumed on basis 
of the Certificate of Posting and the 
Counterfoil of the Postal Order that the 
prescribed form was received in the 
office of the Principal but was some- 
where misplaced. Hence she was entitled 
to be interviewed. The submission of the 
second application form after the result 
of the competitive examination was 
merely a formality and the right to get 
admission flowed from the merit in the 
competitive examination. Therefore, she 
could have been asked to fill in another 
form and should have been: interviewed 
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on the date of interview as she sas en- 


titled to admission, (Paras 8, 9) 
Cases Referred : Chronological Paras 
AIR 1970 Cal 328 8 
AIR 1918 PC 338 8 


Bawa Jagat Suresh, for Petitioner; 
M. P. S. Gill, Deputy Advocate-General, 
(Punjab), for Respondents, 


ORDER :— Petitioner Miss Manveen 
Dhillon secured 70 per cent marks in the 
Indian Schools Certificate Examination, 
which she passed in the year 1976 from 
the Sacred Heart Girls High School, 
Bangalore. She obtained 72 per cent 
marks in the Pre-Medical Examination, 
which she passed in the year 1979 from 
Guru Nanak Dev University, Amritsar. 
On the recommendation of the Medical 
Council of India, the State of Punjab de- 
cided to hold on behalf of the Medical 
Colleges in the State a common compe- 
titive entrance examination for admis- 
sion to the Government Medical/Dental 
Colleges in the State of Punjab. The said 
examination was held on June 20, 1979. 
The petitioner secured llth position in 
the competitive examination on the basis 
of merit. The relevant part of the deci- 
sion of the State Government, as con- 
tained in the prospectus issued for and 
on behalf of the Government of Punjab 
(Department of Health and Family Wel- 
fare) and Government Medical/Dental 
Colleges in the Punjab State is repro- 
duced as under :— 


“1.3: Admission to the Medical/Dental 
colleges shall be based on the relative 
merit of candidates determined on the 
result of the entrance examination sub- 
ject to reservation of seats for the sche- 
duled castes/tribes and any other cate- 
gory specified by the State Government.” 
The provision of instruction contained in 
para 1.6 in the same booklet is as under: 

“1.6: The date and place of admission 


to colleges will be notified by the Prin- ` 


cipals of Government Medical Colleges, 
at Amritsar, Patiala and Faridxot and 
the Principal, Government Dental Col- 
lege, Amritsar. After the result of the 
Competitive Entrance Examination has 


. been declared the candidates for admis- 


sion to Government Medical/Dental Col- 
leges will forward a detailed application 
on the prescribed form (obtainable from 
the Principals of these colleges} to the 
Principal, Medical/Dental College, Am- 
ritsar who will process the joint admis- 
sion this year, (1979). Mere qualifying in 
the best will not give a right to the 
candidate for admission against the cate- 
gory claimed by him/her.” 
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2. In pursuance to the decision as 
contained in para 1.3 the petitioner was 
entitled to be admitted to M. B. B. S, 
Course in view of high merit obtained 
by her in the competitive entrance exa- 
mination, as the numbers of seats to be 
filled in were 360 whereas the petitioner 
secured llth position in merit. However, 
she has been refused admission by the 
Principal, Government Medical College, 
Amritsar on the ground that she had 
failed to submit a detailed application 
on the prescribed form before July 16, 
1979 to the Principal. It may be pointed 
out that the interview for the admission 
of the candidates who were entitled to 
be admitted on merit, was fixed for 
July 20, 1979 at Amritsar, 


3. It has been averred in the petition, 
which is supported by affidavit of the 
father of the minor petitioner, that the 
petitioner sent duly filled in application 
form to the Principal, Government Me- 
dical College, Amritsar on July 12, 1979 
under Postal Certificate from Amritsar. 
it has further been alleged in para 9 of 
the petition that the petitioner was an- 
xiously waiting for intimation regarding 
the date and place of admission, but as 
she did not receive any intimation till 
July 19, 1979 she along with her father 
contacted the Principal, Government 
Medical College, Amritsar on July 149, 
1979 and requested her that she be al- 
lowed interview on July 20, 1979. The 
Principal told the petitioner that she 
having not submitted her application 
form till July 16, 1979 and the same 
having not been received, she could not 
be allowed to appear for interview on 
July 20, 1979. The petitioner and her 
father then contacted the Vice-Chancel-~ 
lor of the Guru Nanak Dev University, 
who directed the petitioner to approach 
the Pro-Vice-Chancellor. It has been 
further averred that the Pro-Vice-Chan- 
cellor tried to contact the Principal on 
telephone, but she was not available. The 
Pro-Vice-Chancellor then suggested to 
the father of the petitioner to proceed to 
Chandigarh and contact the Secretary to 
Government Punjab, Health Department, 
The petitioner’s father immediately pro- 
ceeded to Chandigarh and tried. to con- 
tact the Secretary to Government, Pun- 
jab, Health Department, but he was not 
available, He then tried to contact the 
Director, “Medical Education, Punjab, 
but he was unfortunately on tour. The 
petitioner then filed this writ petition in 
this Court, The Bench while issuing 
notice of motion in the: petition directed 
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that one seat may be kept vacant for 
the petitioner and by another interim 
order dated 8th August, 1979, she was 
directed to be given admission provi- 
sionally in the college where the seat 
was kept vacant for her, The petitioner 
thus stands admitted provisionally to the 
Medical College, Amritsar. 


4. In the return filed on behalf of the 
Principal, it has been pleaded that the 
petitioner’s application form alleged to 
have been sent on July 12, 1979 was 
never received in the office of the Prin- 
cipal and thus she having failed to sub- 
mit the application form before July 16, 
1979 could not be interviewed on 
July 20, 1979 and thus was not entitled 
to seek admission to the Course, The 
averments made in para 9 of the writ 
petition, wherein it has been specifically 
averred that the petitioner and her 
father produced the ‘Postal Certificate’ 
before the Principal on 19th July, 1979 


have not been specifically denied in the. 


return. Similarly the averments made 
in the petition that the petitioner ap- 
proached the various authorities includ- 
ing the Vice-Chancellor and Pro-Vice- 
Chancellor of the Guru Nanak Dev Uni- 
versity have also not been denied in the 
return. It has, however, been averred 
that the plea taken by the petitioner that 
she submitted the application form on 
July 12, 1979, is incorrect, because peti- 
tioner’s father sent a communication 
dated July 11, 1979 to the Principal, 
Government Medical College, Amritsar, 
requesting for the supply of application 
form for admission to be sent at the ad- 
dress given in the letter. It may be 
pointed out that the petitioner’s father 
is working as Chief Personnel Manager, 
Bharat Aluminium Company Limited, a 
Government undertaking, in Bilaspur 
District of Madhya Pradesh, Reliance has 
also been placed on another letter dated 
July 12, 1979, addressed by the father 
of the petitioner to the Principal, in 
which it was mentioned that he had 
wrongly mentioned the roll number of 
his daughter in the earlier letter written 
on July 11, 1979. Copies of the said let- 
ters are Annexures R-1 and R-2 with 
the return. 


5. It has further been averred in the 
return that to begin with an advertise- 
ment was made in the daily ‘Tribune’ 
on June 11, 1979, in which if was men- 
tioned that the applications complete in 
all respects accompanied by a Crossed 
Indian Postal Order for Re. 1/- in the 
name of Principal, Government Medical 
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College, Amritsar, as registration fee, 
must reach the office of the Principal, 
Government Medical College, Amritsar 
on or before June 30, 1979 before 
5.00 p.m. It is not disputed that the re- 
sult of the competitive examination was 
declared on July 6, 1979. Therefore, the 
above-mentioned advertisement had be- 
come meaningless, In view of this an- 
other advertisement was published on 
June 26, 1979, in the daily ‘Tribune’ in 
which it was published that the date for 
submitting the applications was being 
extended from June 30, 1979 to July 16, 
1979. In view of this advertisement it 
has been pleaded that since the applica- 
tion of the petitioner had not been re- 
ceived till July 16,. 1979, therefore, the 
petitioner could not be allowed to be 
interviewed on July 20, 1979, though 
she was available on that day. 


6. An additional affidavit by way of 
replication has been filed by the father 
of the petitioner wherein it has been 
averred that he (the deponent) is work- 
ing as Chief Personnel Manager in Bharat 
Aluminium Company at Korba, situated 
in District Bilaspur of Madhya Pradesh, 
a place situated at a distance of about 
100 KMs from the District Headquarters 
and the means of communication are such 
that the Dak has to be sent 55 KMs 
away to Champa Station, situated on 
Railway Main Line on Bombay-Howrah 
route, It has been averred therein that 
the deponent dictated and signed the 
letter, which is Annexure R-1, on 
July 10, 1979, It was sent by his P, A, 
to the Post Office for registration on 
July 11, 1979 and he put that date on 
the letter, Besides writing to the Prin- 
cipal, the deponent also wrote to his 
relatives at Amritsar separately so that 
they could also get a copy of the form, 
It has been further averred that since 
the petitioner was getting restive, so she 
was sent by Kalinga Express leaving 
Bilaspur on July 10, 1979 in the after- 
noon and she reached Amritsar on 
July 11, 1979 by Flying Mail, after 
catching the connecting train at Delhi. 
She straightway went to her uncle, who 
lives on the outskirts of Amritsar, who 
was already obtained an application 
form. She filled in the form and the 
same was posted along with the Postal 
Order for Re. 1/- under Postal Certificate 
on July 12, 1979, to the address of Prin- 
cipal, Government Medical College, Am-= 
ritsar, 


7. At the time of the hearing, the 
learned counsel for the petitioner has 
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produced: before me the original ‘Certi- 
ficate of Posting’ and also the counterfoil 
ef the Postal Order of Re. 1/- in the 
Game of the Principal, Government Me- 
Gical College, Amritsar, This Postal Or- 
der is dated July 12, 1979. Similarly the 
Certificate of Posting also pertains to the 
same date from Amritsar, 


8. Even though averments have been 
made in the petition that the petitioner’s 
application was purposely not enlisted to 
enable some candidate down below on the 
merit list to be admitted against the 
vacancy, which would have been caused 
by the petitioner’s being refused admis- 
sion, but nothing has been brought on 
the record to substantiate this conten- 
tion. This appears to be only the appre- 
hension of the petitioner, who naturally 
having been placed at number 11 of the 
merit list was refused interview on 
duly 20, 1979 though she made herself 
available for interview. There is nothing 
on the record to substantiate any allega- 
tion of mala fide against the principal. 
Therefore, this averment of the peti- 
tioner is without any base. However, the 
non-registration of the application of the 
petitioner in the office of the Principal 
of the College can be explained in two 
ways either the application was not sent, 
as alleged on behalf of the respondents; 
or if the same was sent, the same might 
.ħave been misplaced as hundreds of such 
applications were being received in the 
office of the Principal. As I have already 
_ observed, the Postal Certificate in origi- 
mal dated .11th July, 1979 and also coun- 
terfoil of the Postal Order in original 
of the same date were produced before 
me, This Postal Certificate would suggest 
that a letter was posted to the Principal, 
Medical College. Amritsar, but it cannot 
be said that posted letter was in fact the 
application form. However, the counter- 
foil of the Postal Order suggests that the 
same.was purchased in the name of the 
Principal, Government Medical College, 
Amritsar on 12th July, 1979. It is per- 
tinent to note that in the petition a speci- 
fic averment has been made that the Cer- 
tificate of Posting was shown to the Prin- 
cipal on July 19, 1979, by the petitioner 
and her father, when they appeared be- 
fore her. This fact has not been: denied 
by the Principal. This would suggest 
` that the postal receipt was in possession 
` Of the petitioner even on July -19, 1979 
when there was no question of she hav- 
ing conceived to file this petition in. this 
‘Court, as at that time it was not certain 
‘hat the. Principal would ‘refuse: the ad- 
‘mission and that the -petitioner: will. be 
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compelled to file a writ petition in this 
Court. This provides intrinsic evidence 
that the petitioner sent an application on 
July 12, 1979. It is clear that when a 
certificate of posting is produced, - the 
presumption is attached that the posted 
material reached the other end. Refer- 
ence in this matter may be made to the 
decision of their Lordships of the Privy 
Council in In the matter of Part cargo 
ex-steamship ‘Belgia’, AIR 1918 PC 338, 
and decision of the Calcutta High Court 


in Sm. Kanak Lata Ghose v, Amal Ku-. 


mar Ghose, AIR 1970 Cal 328. The merg 
assertion on the part of the authorities 
that the posted letter was not received, 
is not enough to counter-act the pre- 
sumption so raise, as has been held in 
Sm. Kanak Lata Ghose’s case (supra). 
Since no other letter has been produced 


„by the Principal, which may entitle the 


Court to draw an inference that by the 
said postal certificate pertains to some 
other communication, therefore, it ap- 
pears thet the application of the peti- 
tioner, reached the other end but was 
not registered and it appears that it 
must have been due to the mistake of 
the ministerial staff handling the said 
work in the College. In this view of the 
matter, she was entitled to be interview- 


-ed. Moreover, it is not disputed that in 


interview only the original testimonials 
etc, had to be scrutinised and the merit 
had already been adjudged in the com- 
petitive examination held. 


9. The matter can be viewed from 
another angle as well. As is clear from 
the reading of para 1.3 of the prospectus 
reproduced in the earlier part of tha 
judgment regarding the decision of tha 
State Government in respect of admis- 
sion, that the admission to the 'Medical/ 
Dental Colleges was to be given on tha 
basis of the merit, which a candidate 
obtained in the combined competitiva 
examination. The right to get admission 
flows from the merit, which was to ba 
prepared on the result of entrance exa- 
mination. It is not disputed that the 
petitioner was at No. 11 on the merit 
list, the number of seats for M. B. B. S, 
Course is fixed 360. She was, therefore, 
quite high up in the merit, It is no 
doubt true that under para 1.6 -referred 
to above, a candidate was required to 
submit another application in the pre- 
scribed form to the Principal. But in 
the said paragraph no such last date for 
submission of the application was fixed, 
even though the date for the competitive 
examination has. been.mentioned in tha 
decision.. It is,. however,- correct that by, 
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‘advertisement, the Principal fixed the 


last date for the receipt of application, 
but the question still remains that if an 
application is not received by the last 
date and is received a day later, will 
this just disentitled the candidate to get 
admission, if on merit the candidate is 


‘entitled to’ be admitted. In my view the 


fixing of the last date for receipt of ap- 
plication is merely to enable the College 
Principal to expedite the finalization of 
admission, 


This particular question has to be exa- 
mined in the background of the facts and 
circumstances of this case. It is not dis- 
puted that each of the candidates, who 
participated in the competitive entrance 
examination, submitted the application 
form which contained all relevant details 
regarding the candidate and his/her edu- 
cational qualifications etc, The submission 
of the second application form, after the 
result of the competitive entrance exa- 
mination was declared, was merely a 
formality so as to enable the College 
authorities to find out if the candidate, 
keeping in view his place in merit se- 
cured in the competitive entrance exam- 
ination and the number of seats to be 
filled in, was entitled to be admitted or 
not. The material particulars to be sup- 
plied in the second application form 
were almost the same as had already 
been supplied in the form on the basis 
of which the petitioner was allowed to 
appear in the competitive entrance exa- 
mination. As is clear, the right to get 
admission flows from the merit and for 
no other reason. Interview of the candi- 
dates fixed. on 20th July, 1979, was 


‘merely for the purpose that the authori- 


ties may feel satisfied that the candidate 
concerned deserved to be admitted in 
view of his merit and that the testimo- 
nials in support of his/her educational 
qualifications were genuine. It is the ad- 
mitted case between the parties that the 
interviewing Board had nothing to add 
regarding the merit of the candidates at 
the time of the interview, but it was 
only to scrutinise the certificates con- 
cerning the educational qualifications of 
the candidates and to find out whether 
in view of the seats available, the candi- 
dates deserved to be admitted on merit or 
not. Even if a candidate had not submit- 
ted his application. form till 16th July, 
1979, but if he/she appeared before the 
interviewing Board for interview, the 
application form should have -been re- 


‘}eeived even at that stage..It may be a 
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different case if a candidate is not avail- 
able for interview, but in the present 
case; it is not disputed that the peti- 
tioner did meet the Principal on 19th 
July, 1979, and prayed that she be inter- 
viewed on 20th July, 1979, and submit- 
ted that she had also submitted her 2nd 
application form by registered post on 
12th July, 1979. Even if the said form 
had not been received, she could be ask- 
ed to fill in another form, but the autho- 
rities stuck to their stand that since the 
second application form had not been re- 
ceived till 16th July, 1979, therefore she 
was debarred from getting admission. As 
already observed, the right to get admis- 
sion flows from the merit and the fact 
remains that the earlier application form 
containing all the necessary particulars, 


had been submitted in pursuance to 


which the petitioner was allowed to 
compete in the competitive entrance exa- 
mination. The submission of second ap- 
plication form was merely a formality 
which could be complied with at any 
stage before the interview. 


10. Thus seen from any angle, the 
petitioner is entitled to be admitted to 
the M B. B .S. Class of the Government 
Medical College, Amritsar. She has al- 
ready been provisionally admitted in 
view of the interim orders passed by this 
Court. If the application form of the 
petitioner is not traceable in the office 
of the College, she should sign the duly 
filled in form and submit to the Princi- 
pal. However, the Principal shall be en- 
titled to satisfy herself about the educa- 
tional qualifications of the petitioner and 
she shall furnish all necessary certifi- 
cates to the Principal for her satisfaction. 
On this having been done, and if the 
Principal finds the certificates of the 
petitioner in order, the provisional ad- 


‘mission given to the petitioner in the 


M. B. B.S. Class shall be made final. I 
order accordingly. There will be no 
order as to costs, 

Petition allowed. 
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SUKHDEV SINGH KANG, J. 
Waryam Singh and others, Petitioners 


v. The Financial Commissioner, Haryana, ` 


Chandigarh and others, Respondents. — 
Civil Writ Petn. No. 3027 of 1978, D/- 
9-11-1979, ; 
` Punjab Security of Land Tenures Act 
(10 0 of 1953), Ss. 9 (1) (G), 144 — Eviction 
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of tenant — One brother holding general 
power of attorney on behalf of remain- 
ing brothers — Signing and verifying 
eviction application on their behalf — 
Valid, 1967 Pun LJ 288 (F. Commr.) and 
1975 Pun LJ 334 (F. Commr.), Overruled. 
(Punjab Security of Land Tenures Rules 
(1953), R. 11; Punjab Tenancy Act (16 
of 1887), S. 86; Civil P. C. (1908), O. 6, 
R. 15), l 

A combined reading of Rule 11 of the 
Rules and sub-sections (1) and (2) of 
Section 86 of the Punjab Tenancy Act 
and Notification under Section 86 dated 
1-11-1887 makes it abundantly clear that 
the persons holding general power of at- 
torney were declared to be recognized 
agents for the purpose of Section 86 (1). 
Such persons were competent to file ap- 
plications and do acts before the reve- 
nue officers like the parties themselves. 
These recognized agenis were authorized 
to file the ejectment petitions and to do 
all acts in relation to such applications 
which their principals could do. Thus 
where a person holding general power of 
attorney on behalf of his brothers, files 
application for ejectment of tenant on 
their behalf and also in his personal 
capacity, and he alone signs and veri- 
fies the application, the same is valid. 
All the brothers are not required to 
verify the application. A recognized 
agent like a “general attorney” properly 
authorised is fully competent to file, and 
pursue an ejectment application, 

(Paras 7, 8) 
Chronological Paras 
1975 Pun LJ 334 (F. Commr.) 4,6, 8 
1967 Pun LJ 289 (F. Commr.) 4, 6, 8 

Ram Rang, for Petitioners; N. C. Jain, 
For Respondent Nos. 4 and 5. 

ORDER :— Civil Writ Petitions 
Nos, 3027 and 3028 of 1978, raise the 
common questions of law and fact and, 
therefore, they will be disposed of by 
this judgment, 

2. The facts of Civil Writ Petition 
No. 3027 of 1978, are reproduced for a 
proper appreciation af the points raised 
` in these writ petitions. 

3. Sultan Singh, father of Waryam 
Singh, Raghbir Singh, Parmodh Singh 
and Baldev Singh, the present petitioners, 
had been allotted land in village Hijran- 
wan Khurd, Tehsil Fatehabad, District 
Hissar. He was a small land-owner, On 
his death, the petitioners inherited this 
land measuring about 25 acres. It was 
mutated in their names. The petitioners 
are small land-owners. 

å. Raghbir Singh, Parmodh Singh, 
petitioners, are employed in the Army. 


Cases Referred : 
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‘Waryam Singh, petitioner, is an ex-ser- 


vice man, and he resides in Sube-Chak, 
Tehsil Hira Nagar, District Kathua (J. & 
K.). These three petitioners executed a 
general power of attorney in favour of 
their fourth brother, namely Baldev 
Singh, petitioner. They authorized him to 
initiate ejectment proceedings in the 
competent Court against their tenants. 
Cl. (3) of the power of attorney, which 
has been appended to this petition reads 
as under:— ` 


“To eject any tenant or tenants from 
a part or whole of land mentioned above, 
initiate proceedings in the courts con- 
cerned, engage lawyer, adduce state- 
ments, sign documents, file affidavits, and 
obtain and produce record before the 
court concerning the said land and house, 
get decree, execute the same through 
concerned department or with the help 
of police as the case may be and take 
possession of the land from tenant or 
tenants.” 


On the authority of this power of attorn- 
ey Baldev Singh, petitioner, made an ap- 
plication on Form K~1, prescribed by the 
Punjab Security of Land Tenures Rules, 
1956 (hereinafter called ‘the Rules’) fram- 
ed under the Punjab Security of Land 
Tenures Act, 1953 (hereinafter referred 
to as the Act), read with Section 9 (1) (i) 
of the Act for ejectment of Chamba Ram 
and Ganda Ram, respondents Nos. 4 and 
5, who are tenants under the petitioners 
on 53 kanals and 16 marias of land. In 
the application, it was mentioned that 
the petitioners are small land-owners and 
the land is in possession of the tenants, 
Col, I of Form K-1 requires full name, 
parentage and address of the applicant/ 
applicants to be mentioned therein, The 
petitioners scribed in that column: ‘“War- 
yam Singh, Raghbir Singh, Baldev Singh 
and Parmodh Singh sons of Sultan Singh 
son of Partap Singh through Baldev 
Singh for self and as Mukhtiar-i-am of 
petitioners Nos. 1, 2 and 4 and residents 
of Sube-Chak, Tehsil Hira Nagar, Dis- 
trict Kathua (J. & K.).” Beneath the 
place meant for signatures on the Form 
K-1, Beldev Singh signed. The other 
petitioners had not signed there. The 
power of attorney was in favour of Bal- 
dev Singh and put on the record along 
with the application on form K-1. Both 
the parties went to trial. They led evi- 
dence. On behalf of the petitioners, 
statements of the Patwari and Baldev 
Singh, petitioner, were recorded. It was 
stated by them that the land in dispute 
was the entire land owned by’ the peti- 
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fioners in the States of Punjab and Har- 
yana and they were small land-owners. 
However, the Assistant Collector relying 
on a decision of the Financial Commis- 
sioner in Atma Ram v. Smt, Saini Bai, 
1967 Pun LJ 289, dismissed the eject- 
ment application on the ground that it 
was signed by Baldev Singh alone and 
Not by all the land-owners. Aggrieved 
by this order, the petitioners filed an 
appeal before the Collector, Hissar. They 
relied on a decision of Shri M. L. Batra, 
Financial Commissioner, Haryana, dated 
the 18th January, 1971, wherein he had 
taken a contrary view and had held that 
the ejectment application if signed by 
one of the land-owners on his own behalf 
and as general attorney of the other land- 
owners was competent. The Collector 
accepted the contentions of the petitioners 
and allowed the appeal and set aside the 
order of the Assistant Collector. The 
tenant-respondent No, 4 filed an appeal 
before the Commissioner. He accepted 
the same and set aside the order of the 
Collector dated 24th December, 1973. He 
did not take into account column No, 1 
of the application on Form K-1 and 
erroneously held that since Baldev Singh 
signed on his own behalf and not on 
behalf of his brothers, the application was 
maintainable, He also relied on a deci- 
sion of the Financial Commissioner in 
Fauja Singh v. Mohinder Singh, 1975 Pun 
LJ 334. Dissatisfied with this order, the 
petitioners filed a revision petition before 
the Financial Commissioner, who re- 
fected the same on 17th June, 1977, 
and upheld the order of the Commissioner. 
Aggrieved by these orders, the petitioners 
have filed the present petitions, 


5. The facts in Civil Writ Petition 
No. 3028 of 1978, are also similar. The 
only difference is that the tenant in that 
case is Nidhan Singh. 


Waryam Singh v. 


6.. Mr. Ram Rang, the learned counsel 
for the petitioners, has argued that the 
Financial Commissioner, Haryana, has 
dismissed the revision petition illegally, 
holding that the ejectment application 
should have been signed by all the peti- 
tioners because it was necessary that the 
solemn affirmation in the application in 
Form K-1 should be signed by all the 
applicants themselves. He also erroneous- 
ly held that the general power of attorney 
is for the purpose of initiating and follw- 
ing up proceedings relating to ejectment. 
{it does not include making solemn affir- 
mation or declaration regarding the pro- 
perty of the principals. It was essential 
that such declarations or affirmations be 
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signed by the land-owners themselves 
and they could not be signed by the at- 
torneys on behalf of their principals even 
if they happened to be brothers or co- 
sharers. For these conclusions he mainly 
relied on the two decisions of the Finan- 
cial Commissioner in Atma Ram’s case 
and Fauja Singh’s case (supra). It is con- 
tended on behalf of the petitioners that 
these two decisions do not lay down 
correct law and are also distinguishable 
on facts. In Atma Ram’s case (Supra) the 
application had not been filed by the 
land-owner but by her son. In these 
circumstances, it was held that he was 
not a competent person to sign on be- 
half of the owner and could not declare 
himself to be a small land-owner. The 
Financial Commissioner did not consider 
the relevant statutory provisions of the 
Punjab Security of Land Tenures Act, 
Punjab Security of Land Tenures Rules 
and Punjab Tenancy Act nor were the 
same brought to his notice. On facts 
also, he held that the land-owner was a 
big land-owner and the applicant did not 
give the necessary particulars. In Fauja 
Singh’s case (supra), the applicant had 
misincorporated the relevant provisions 
of law. In order to fully appreciate the 
contentions of the learned counsel, it will 
be useful to extract the relevant statu- 
tory provisions at this stage. Sec, 14-A 
of the Act reads as under:— 

“Notwithstanding anything to the con- 
trary contained in any other law for the 
time being in force, and subject to the 
provisions of Section 9-A, 


(ij) a lJand-owner desiring to eject a 
tenant under this Act shall apply in writ- 
ing to the Assistant Collector, First 
Grade, having jurisdiction, who shall 
thereafter proceed as provided for in sub- 
section (2) of Section 10 of this Act, and 
the provisions of sub-section (1) of the 
said section shall also apply in relation 
to such application, provided that the 
tenants rights to compensation, and 
acquisition of occupancy rights, if any, 
under the Punjab Tenancy Act, 1887 
(XVI of 1887), shall not be affected; 


(ii) a land-owner desiring to recover 
arrears of rent from a tenant shall apply 
in writing to the Assistant Collector, 
Second Grade, having jurisdiction, who 
shall thereupon send a notice, in the 
form prescribed, to the tenant either to 
deposit the rent or value thereof, if pay- 
able in kind, or give proof of having paid 
it or of the fact that he is not liable to 
pay the whole or part of the rent, or of 
the fact of the landlord’s refusal to re- 
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ceive the same or to give a receipt, with- 
in the period specified in the notice. 
Where, after summary determination, 
as provided for in sub-section (2: of Sec- 
tion 10 of the Act, the Assistant Collector 
finds that the tenant has not paid or de- 
posited the rent, he shall eject the tenant 
summarily and put the land-owner in 
possession of the land concerned: 


(iii) (a) if a landlord refuses to accept 
rent from his tenant or demands rent in 
excess of what he is entitled to under 
this Act, or refuses to give receipt, the 
tenant may in writing inform the As- 
sistant Collector, Second Grade, having 
jurisdiction of the fact; 


(b) on receiving such application the 
Assistant Collector shall by a written 
notice require the landlord to accept the 
rent payable in accordance with this Act, 
or to give a receipt, as the case may be, 
or both within 60 days of the receipt of 
the notice.” 


Rule 11 of the Punjab Security of Land 
Tenures Rules, 1953, reads as under :— 


“The procedure of Revenue Officers 
in matters under the Punjab Security of 
Land Tenures Act, 1953, and these rules 
for which a procedure is not prescribed 
thereby, shall be regulated, as far as may 
be, by the procedure prescribed for Re- 
venue Officers by the provisions of the 
Punjab Tenancy Act, 1887, and the rules 
thereunder”. 


The relevant provisions of Section 86 of 
the Punjab Tenancy Act are given 
below :— 


*(1) Appearances before a Revenue 
Officer as such, and applications to and 
acts to be done before him, under this 
Act may be made or done — 

(a) by the parties themselves, or 

(b) by their recognised agents or a 
legal practitioner: 

Provided that the employment of a re- 
cognised agent or legal practitioner shall 
not excuse the personal attendance of a 
party to any proceeding in any case in 
wnich personal attendance is specially 
required by an order of the officer, 


(2) For the purposes of sub-section (1), 
tecognised agents shall be persons as the 
State Government may by notification 
declare in this behalf. 

(Si eee CC a O l pnt 7 

7. The grounds for ejectment of tenants 
under the Act are prescribed in Sec. 9 
of the Act. Section 14-A lays down the 
procedure for the trial of ejectment 
apniications. These sections do not in 
term provide: that the ejectment applica- 
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tion shal} be signed by all- the land- 
owners, The terms and language of Form 
K-1, also do not require that the ap- 
plication should be signed by all the land- 
owners, By Rule 11, it has been provided 
that the procedure of the revenue offi- 
cers in matters under the Act shall be 
regulated in accordance with the pro- 
cedure prescribed by the Punjab Tenan- 
cy Act. The rules do not prescribe any 
procedure, the signing, filing and trial 
of the ejectment applications. So, the 
procedure provided by Section 86 of the 
Punjab Tenancy Act is applicable to the 
ejectment applications, filed under the 
Act. Under sub-section (1) of Sec. 86, 
recognized agents had been authorized 
to file applications and do acts which the 
parties themselves could do. In exercise 
of the powers conferred by Sec. 86 (2) 
of the Punjab Tenancy Act, the Gov- 
ernor of Punjab issued a notification No. 
P. G. Not. No. 728 dated 1-11-1887, 
which reads as under :— 


“In exercise of the powers conferred 
by Section 86 (2) of the Punjab Tenancy 
Act, the Hon’ble Lieutenant Governor is 
pleased to declare, and hereby declares 
that the following persons shall be recog- 
nised agents for the purposes of S. 86- 
(1) of the same Act, viz. 


(a) Persons holding general power of 
attorney from parties not resident with- 
in the local limits of the jurisdiction of 
the Court within which limits the ap- 
pearance, application, or act is made or 
done, authorising them to make and do 
such appearances, application and acts 
on behalf of such parties. 

o» ` 


A combined reading of Rule 11 of the 
Rules and sub-secs. (1) and (2) of Sec 
tion 86 of the Punjab Tenancy Act and 
notification dated 1-11-1887 makes it ab- 
undantly clear that the persons holding 
general power of attorney were declared 
to be recognized agents for the purpose 
of Section 86 (1). Such persons were 
competent to file applications and do 
acts before the revenue officers like the 
parties themselves. These recognized 
agents were authorized to file the eject- 
ment petitions and to do all acts in rela- 
tion to such applications which their 
principals could do. Rule 11, ibid, makes 
the provisions of Section 85 and the rules ` 
framed thereunder applicable to the 
ejectment applications filed under the 
Act. Rule 2 of the Rules framed under 
Section 85 of the Punjab Tenancy Rules 
is in the following terms :— B 








1980 `. . Waryam Singh v. Financial Commr., Haryana 


: "Verification . of applications; (11) 
Every written application or statement 
filed by a party ‘to a revenue proceeding 
shall be drawn up and verified in the 
manner provided by the Civil Procedure 
Code for written statements in suits”. 
This rule provides that the ejectment 
applications have to be verified in the 
manner provided by the Civil Procedure 
Code for written statements in suits, 
O. 6 R. 15, Civil Procedure Code, is 
therefore made applicable to the plead- 
ings in the ejectment applications under 
the Act. O. 6, R. 15, Civil P. C., reads as 
under : 


“Verification of pleadings (1) Save as 
otherwise provided by any law for the 
time being in force, every pleading shall 
be verified at the foot by the party or 
by one of the parties pleading or by some 
other person proved to the satisfaction 
of the court to be acquainted with the 
facts of the case, 
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` (3) The verification . shall be signed by 
the person making it and shall state the 
date on which and the place at which it 
was signed”. 


S50, the ejectment application can be 
verified by one of the land-owners, All 
of them are not required to verify the 
same. The conclusions of the Financial 
Commissioner that the Form K-1 which 
includes a solemn affirmation regarding 
the lands held by the applicants, should 
be signed by the applicants themselves 
are untenable. This is directly against 
the language and spirit of O. 6, R. 15, of 
the Civil P. C. Similarly, the Financial 
Commissioner has fallen in error in hold- 
ing that the general power of attorney 


jis only for purpose of initiating and fol- 


lowing up proceedings relating to eject- 
ment and does not include making of 
solemn affirmation or declaration regard- 
ing the property of the principals. This 
conclusion is factually wrong. Cl. (3) of 
the power of attorney clearly authorizes 
Baldev Singh to initiate proceedings, 
sign documents and file affidavits. That 
authority has been specifically given in 
this power of attorney. Even otherwise, 
this authority to make solemn affirma- 


‘ition impliedly includes the power to file 


ejectment applications, This conclusion 
is also wholly unwarranted on facts and 
in law. The affirmation has been signed 
by Baldev Singh. He has taken the re- 
sponsibility -for the veracity of the aver- 
ments in the ejectment application. That 
is sufficient compliance with law. 
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8. In Atma Ram’s case (supra), the ap- 
plication had not been signed by the land- 
owner. It was dismissed on three 
grounds; namely, it was not signed by 
the land-owner; that it did not give the 
necessary particulars and that the appli- 
cant-land-owner was a big land-owner. 
So, this case is distinguishable on facts. 
Moreover, no reasons have been given 
for reaching the conclusions reproduced 
above by the Financial Commissioner. 
The statutory provisions and the notifica- 
tion issued under Section 86 of the Pun- 
jab Tenancy Act had not been brought to 
the notice of the Financial Commissioner. 
In Fauja Singh’s case (supra), the Finan- 
cial Commissioner has misread the pro- 
visions of Section 86 of the Punjab 
Tenancy Act and R. 11 of the Rules as 
also Section 14 of the Act. He has not 
considered the effect of the notification 
reproduced above. Both these decisions 
in Atma Ram’s case and Fauja Singh’s 
case (supra) do not lay down correct 
law, The applications filed by the peti- 
tioners through Baldev Singh are fully 
competent and fulfil all the requirements 
prescribed by law. Baldev Singh as 
general attorney had the authority to 
file these applications on behalf of his 
brothers and also on his own behalf. He 
had solemnly affirmed that the particu- 
lars given in the application are true. He 
has signed this affirmation. He is one of 
the land-owners. He is also the attorney. 
So, he could make this affirmation in 
either of the two capacities. As such, 
the application contains a valid affirma- 
tion which is the requirement of law. No 
law requires that the ejectment applica- 
tion should be signed by all the land 
owners. A recognized agent like a 
“general attorney” properly authorized is 
fully competent to file and pursue an 
ejectment application. So, in the pre- 
sent case, both the applications were 
validly made. They are fully competent. 
Accordingly, both these writ petitions 
are allowed and the orders passed by the 
Assistant Collector, Commissioner and 
the Financial Commissioner holding them 
incompetent are illegal and are set aside. 
The cases are now remanded to the As- 
sistant Collector Ist Grade for decision 
on merits in accordance with law. The 
parties are directed through their coun- 
sel to appear before the Assistant Col- 
lector Ist Grade, Fatehabad, on 26th of 
November, 1979. There shall be no 
order as to costs. 


Writ Petitions allowed, 
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RAJENDRANATE MITTAL, J. 


Kundan Lal and another, Petitioners 
v. Mehtab Ram and another, Respon- 
dents. 


Civil Revn. No, 1693 of 1979, D/- 11- 
1-1980.* 

Arbitration Act (1940), Ss. 20, 23 — 
Arbitration with intervention of court, 
where there is no suit pending — Before 
making reference to arbitration Court 
need not specify matters to be referred to 
as required by S. 23 — Section 23 being 
applicable to arbitration in suits only, 
cannot be imported in arbitration pro- 
ceedings referred to under S. 20, (1963) 


65 Pun LR 318, Foll. (Para 5) 
Cases Referred : Chronological Paras 
(1963) 65 Pun LR 313 5 


K. 5. Kapur, for Petitioners; Baldev 
Kapoor, for Respondents. 

ORDER :— This is a revision petition 
by Kundan Lal et cetera, petitioners, 
against the order of the Subordinate 
Judge, Second Class, Kaithal, dated 
April 9, 1979, setting aside the award. 


2. Briefly, the facts are that the peti- 
tioners and the respondents started a 
business of manufacture and sale of 
bricks in partnership under the name 
and style of M/s. Cheeka Brick Kiin In- 
dusry at Cheeka. They executed a deed 
of partnership on September 20, 1968. 
One of the terms in the deed was that 
in case of dispute relating to partnership 
business, it would be referred to arbitra- 
tor in accordance with the provisions of 
the Indian Arbitration Act (hereinafter 
referred to as the Act), Some disputes 
arose between the parties and the peti- 
tioners filed an application under Sec- 
tion 20 of the Act ir the Court of the 
Subordinate Judge, praying that the 
matter be referred to the Arbitrator. He 
referred it to the Arbitration of Bua 
Ditta Brick-kiin-owner, 

3. The Arbitrator made an award and 
filed it in the Court on November ‘4, 1976. 
The respondents raised an objection 
against the award that no points were 
framed by the Court upon which the 
Arbitrator was to give the award and, 
therefore, it was not. sustainable. The 
objection of the respondent was upheld 
by the Subordinate Judge vide order 
dated April 9, 1979. He therefore set 
aside the award. 
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*Against order of B. K. Gupta, Sub. J., 
Mmd Class, Kaithal, D/- 9-4-1979. 
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Kundan Lal v. Mehtab Ram 


The petitioners have 


A. LR. 


come up in revision against the said or- 
der to this Court. 


4, It is contended by the learned 
counsel for the petitioners that it was 
not necessary for the Court to frame 
the points while referring the matter to 
the Arbitrator under Section 20 of tha 
Act. He vehemently argues that while 
deciding the case, the Court took into 
consideration Section 23 of the Act 
which was applicable to arbitration in 
suits and not to the arbitration which 
are with the intervention of the Court 
where there is no suit pending, He fur- 
ther argues that in the aforesaid situa- 
tion, the order of the Court is without 
jurisdiction and liable to be set aside. 

3. I have given a careful considera- 
tion to the argument of the learned 
counsel and find a force in it, The Act 
provides three types of arbitrations, first, 
arbitration without intervention of a 
Court, secondly, arbitration with inter- 
vention of a Court where there is no suif 
pending and thirdly, arbitration in suits, 
The first type of arbitration is provided 
in Chap. IT (Sections 3 to 19), the second 
type in Chapter IIt (Section 20) and the 
third type in Chapter IV (Sections 21 to 
25). It is not disputed in the present case 
that the matter was referred to arbitra- 
tion under Section 20 which is a part of 
Chapter III. The section does not provide 
that the Court while referring a case to 
the Arbitrator should specify the matter 
in difference between the parties, While 
making a reference to the Arbitrator 
in suits Section 23 is applicable. It pro- 
vides that the Court shall refer to the 
Arbitrator the matter in difference which 
he is required to determine. No such 
provision has been made in Section 20 
of the Act. It is well settled that the 
provisions of Section 23 cannot be im- 
ported in arbitration proceedings referr- 
ed to under Section 20. In the said view 
I am fortified by the observations of 
Dua, J., (as he then was) in State of 
Himachal Pradesh v. Lal Roshan Lal 
Kuthiala, (1963) 65 Pun LR 318. The 
learned Judge held that Section 23, oc- 
curring as it does in Chap, IV of Arbi- 
tration Act, applies only to arbitration 
in suits and not to arbitration with the 
intervention of a Court where no suit 
is pending. Therefore in my view, the 
Court could not set aside the award on 
the ground that no points were framed 
for determination of the Arbitrator by 
the Court when the matter was referred 
to him by it. Section 30 contains the 
ground for setting aside the award. The 
Court has, however, not decided the 
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other objections filed by.the respondents. 
Consequently, I accept the revision peti- 
tion, set aside the impugned order and 
remand the case to .the Subordinate 
Judge for deciding the other objections. 
The costs in the revision petition shall 
be the costs in the cause, The parties are 
directed to appear in the Subordinate 
Court on February 15, 1980. 
Petition allowed. 
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S5. 5. SANDHAWALIA, C. J. 
AND G. C..MITAL, J. 

Agya Kaur and others, Appellants v. 
General Manager, Pepsu Road Trans- 
port Corporation, Patiala and others, Re- 

spondents. 

Letters Patent Appeal No. 597 of 1975, 


-= D/- 23-10-1979.* 


(A) Motor Vehicles Act (1939), Sec- 
tion 110B — Compensation — Deceased 
a rickshaw puller carrying passengers 
beyond limit — Not a ground for deduc- 
tion in amount of compensation —— De- 
ceased found not guilty of contributory 
negligence — Deduction in compensation 
not allowed. ; 


Where the rickshaw was being driven 
on its correct side and the bus went to 
its wrong side at high speed and after 
striking the ‘rikshaw, struck against an 
electric pole on the wrong side, apply- 
ing English principle of res ipsa loqui- 
tur, the only inference was that the dri- 
ver of the bus was guilty of negligence 
due to which accident occurred. Even if 
the rickshaw was without a passenger or 
with one or two passengers, the accident 
would not have been avoided and there- 
fore, the mere fact that the deceased- 
rikshaw puller owas carrying three 
adults and a child would be no ground to 
make any deduction in the award of com- 
pensation. If the deceased had been 
guilty of contributory negligence due to 
which the accident had occurred, cer- 
tainly some deduction would have been 
permissible. But in the present case it 
was not so. Judgment in F. A. O. No. 253 


of 1974, D/- 26-9-1975 (Punj & Har), 
Affirmed. AIR 1979 Punj & Har 50 (FB) 
Foll. (Para 4) 

(B) Motor Vehicles Act (1939),. 


Section 110-B — Compensation — De- 
ceased 35 years old rickshaw puller — 


Against judgment of Muni Lal Verma, 
J. in F, A. O. No. 253 of 1974, D/- 26-9- 
1975. - - 


AX/BX/A237/80/KND/DVT 


Agya Kaur v, G. M., P.R.T. Corpn. 
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Found to contribute Rs, 1200/- annually 
to his dependents — Application of muiti- 
plier of 16 to annual dependency held 
reasonable — Compensation of Rupees 
19,200/- with cost and interest @ 6% 
p. a, from date of claim awarded — No 
compensation for love and affection. 
F. A. O. No, 253 of 1974 D/- 26-9-1975, 
(Punj & Har) Partly Reversed. AIR 1979 
SC 1862 and AIR 1979 Punj & Har 50 
(FB), Foll. (Paras 6, 7) 


Cases Referred: Chronological Paras 


AIR 1979 SC 1862 6 
(1979) 81 Punj LR 1: AIR 1979 Punj & 

Har 50 (FB) 3, 5 

R. L. Sharma, for Appellants; R. K. 
Mittal, for Respondents. | 

G. C. MITAL, J. :— Bus No, PNT- 
5985, owned by the Pepsu Road Trans- 
port Corporation, Patiala, was being 
driven by Darshan Singh driver on 2nd 
of July, 1971, from Patiala to Chandi- 
garh. At about 4-30 P. M., within the 
municipal limits of Rajpura town, while 
the bus was running at a fast speed, it 
struck against a rickshaw coming from 
the opposite direction. The rickshaw was 
being driven by Ravel Singh on his cor- 
rect side, in which he was carrying three 
ladies and a child. After striking the 
rickshaw, the bus struck against an ele- 
ctric pole and came to halt, Only the 
child survived and all others died as a 
result of the injuries caused due to the 
accident, In this appeal, we are only 
concerned with the claim for compensa- 
tion made by the widow and three minor 
children of Ravel Singh rickshaw-~puller. 


2. The Motor Accident Claims Tribu- 
nal, Patiala (hereinafter referred to as 
the Tribunal), by judgment dated 21st of 
August, 1974, found that Ravel Singh was 
35 years of age and could live for another 
35 years as the span of life now-a-days 
was 70 years. It was also found that as 
a rickshaw-puller he was earning enough 
to contribute at last Rs. 1,000/- per annum 
to his family and on this basis the Tri- 
bunal arrived at a figure of Rs. 35,000/- 
which his family suffered on account of 
his death. Since he was carrying more 
than two passengers in his rickshaw, the 
Tribunal was of the opinion that for this 
illega] act on his part, a deduction of 
25% from the total compensation was 
justified although a definite finding was 
given that Ravel Singh was not guilty of 
contributory negligence. In this way, a 
total compensation of Rs. 26,250/- was 
awarded to the widow and three minor 
children. Against the aforesaid decision 
of the Tribunal, the Pepsu Road Trans- 
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port Corporation filed an appeal in this 
Court and a learned single Judge, on 


appraisal of evidence, came to the con- . 


clusion that the driver of the bus was 
guilty of negligence and that there was 
no contributory negligence on the part 
of the rickshaw-puller. It was also 
found that the mere fact that the rick- 
shaw-puller contravened some by-laws 
of the municipal committee in allowing 
more than two passengers to sit in his 
rickshaw did not justify in law the mak- 
ing of 25% deduction as was done by 
the Tribunal when he was not guilty of 
any contributory negligence. As regards 
the award of the compensation, it was 
held that Ravel Singh was contributing 
Rs. 100/- per mensem to his family and 
this much of amount could be provided 
to the claimants by award of lump sum 
compensation of Rs. 12,000/-. The learn- 
ed single Judge was of the opinion that 
by prudent investment in some schedul- 
ed -bank Rs. 100/- per mensem could be 
earned as interest on the aforesaid Jump 
sum amount and on this basis allowed 
Rs. 12,000/- for restoring the pecuniary 
benefit to the deceased’s wife and three 
minor children. Besides the above, 
Rs. 2,000/- were allowed on account of 
pain and agony suffered by the claimants 
due to death of Ravel Singh. In this 
manner, a total sum of Rs. 14,000/- was 
awarded to the heirs of Ravel Singh. 
Feeling dissatisfied with the decision of 
the learned single Judge, the heirs of 
Ravel Singh have come up in appeal 
under clause X of the Letters Patent. 


3. The learned counsel for the claim- 
ants has urged that the view of the 
learned single Judge is contrary to the 
Full Bench judgment. of this Court in 
Lachhman Singh v. Gurmit Kaur, 1979- 
81 Punj LR 1. While highlighting 
the argument, it is urged that 
although nothing could be allowed 
for pain and agony, the method 
of lump sum payment and deduction from 
compensation on that account is wholly 
opposed to the aforesaid Full Bench de- 
cision. 


4. We find merit in the contention of 
the learned counsel for the claimants as 
his stand is borne out from the Full 
Bench decision, referred to above. Deal- 
ing with the point in issue, the Full 
Bench, in para 24 of its judgment, was 
of the following opinion :— 


“That is why, in some cases, the 
method of making some percentage of 
deduction from the lump sum so arrived 
at, was adopted, but the same is too ar- 


ipa ca 
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bitrary and.vague to serve the purpose - 


of award of just compensation. The 
principle of working out the suitable 


multiplier with which annual dependency. .. 


be multiplied and capital amount arrived 


at appears to be the only just and re-. 


asonable method because the same takes 
into consideration not only the age of 
the victim, but also the ages of the de- 
pendents and all uncertainties of life, 


both in the realm of enhancement in the - 


income as well as factors justifying de- 
duction in the amount of compensation”. 
On the basis of consideration of various 


aspects, the answer of the Full Bench in - 


this regard is contained in conclusion 


No. (5), which is also useful to be repro-. 


duced below :— 


“(5). The compensation 
sessed on the basis of the so-called in- 
terest theory as the same provides the 
dependents with the capital as well as 
the amount of annual loss earned by way 
of interest and it also suffers from a 


number of other defects, as have been 


discussed in this judgment”: 
In view of the aforesaid two 


passages 
from the Full Bench, 


we are of the 


opinion that the learned single Judge 
compensation’ 


was in error in awarding 


of Rs. 12,000/- on lump sum basis. The 


learned single Judge has found on evi- 
dence that the deceased was contribut-' 


ing Rs. 1,200/- per annum to his family 


and this finding, apart from the fact that 


it is not open to challenge in letters 
patent appeal, has not been shown to be 
erroneous by the counsel for the Corpora- 
tion. However, the counsel for the Cor- 


poration has urged that the Tribunal was’ 


right in making a deduction of 25% as the 


deceased was guilty of contributory negli-' 
gence by the mere fact of making more- 
than two persons to sit in his rikshaw: 


which was not permissible under the 
by-laws of the municipal committee. We 


are not impressed with the argument. Ifr 


the deceased had been guilty of contri- 
butory negligence due to which the ac- 
cident had occurred, certainly some 
deduction would have been permissible, 
as has been done in some cases, but in 
the present case it is not disputed that 
the rickshaw was being driven on its 
correct side and the bus went to its 
wrong side at a high 
striking the rickshaw, struck against an 
electric pole on the wrong side. From 
these facts alone, on the English princi- 


ple of res ipsa loquitur, which has been]. 
accepted as correct even by the Supreme}: 


Court, the only permissible inference was 
that. the driver .of the. 


cannot be as-'’ 


speed and after]: 


bus: alone wasi 


ate 
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guilty of negligence due to which the 
accident occurred. Even if the rickshaw 
was without a passenger or with one or 
two passengers, on the given facts, the 
accident would not have been avoided 
and, therefore, the mere fact that the 
deceased was carrying three adults and 
a child would be no ground to make any 
deduction in the award of compensation. 
Accordingly, we overrule the stand 
taken by the counsel for the Cor- 
poration to make 25% deduction merely 
on the ground that the rickshaw was al- 
lowed to be occupied by the deceased 
by more than two passengers. 

5. The next argument raised on behalf 
of the Corporation is that even if the 
rule of multiplier to the annual depen- 
dency of Rs. 1,200/- is to be applied in 
this case, since it has been found by the 
Tribunal that the deceased was 35 years 
of age, a multiplier of four only deserves 
to be applied as in Lachhman  Singh’s 
case (supra), where the deceased was of 
23 years, a multiplier of 16 was applied. 
We are not impressed with this conten- 
tion either. A reading of the Full Bench 
case does not show what is being urged 
before us, In that case, the deceased hap- 
pened to be of 23 years of age but while 
considering the suitable multiplier, it 
was noticed in the last part of para 24 
as follows :— 

“For the purpose of determining this 
multiplier, no exact and mathematical 
calculation can be provided. The Eng- 
lish Courts have held in some cases that 
16 times multiplier was quite sound and 


reasonable. The Supreme Court has 
gone further and in ome case even 20 
times was considered to be a suitable 


multiplier”. 
Therefore, it will depend on the facts 
and circumstances of each case as 
to what would be the reasonable mul- 
tiplier and no hard and fast rule was 
laid down by the Full Bench nor is possi- 
ble to be laid as it will be a matter of 
proof of the relevant factors in each case 
No material has been brought on record 
in this case for not applying the multi- 
plier of 16, which was found to be re- 
asonable by the Full Bench on the facts 
of that case. In the Full Bench case, the 
deceased was an agricultural labourer 
and in his case the multiplier of 16 was 
held to be reasonable. In the’ present 
ease, the deceased was a rickshaw- 
puller and we see no reason for not 
granting the multiplier of 16 to his de- 
pendents. - 

6. In the latest decision of the Supre- 
me Court, in Bishan .Devi-v:. Sirbaksh 
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Singh, AIR 1979 SC 1862, compensation 
of Rs. 20,000/- was awarded to the widow 
and four children of a Patwari who had 
died in the accident. In that case it was 
found that he was contributing Rs. 100/- 
per mensem for the household. 

7. For the reasons given above, apply- 
ing the multiplier of 16 to the annual 
dependency of Rs. 1,200/-, we award the 
compensation of Rs. 19,200/- to the ap- 
pellants. Since, according to the Full 
Bench decision nothing is payable for 
love and affection, no amount can be 
awarded on that account as was done by 
the learned single Judge. 

8. In the result, we allow this appeal 
with costs throughout (counsel’s fee being 
Rs, 200/-in this Court), modify the judg- 
ment of the learned single Judge and 
enhance the compensation payable to 
the appellants to Rs. 19,200/- on which 
the appellants would be entitled to in- 
terest at the rate of 6 per cent per 
annum from the date of filing of their 
application for compensation before the 
Tribunal till payment 

S. S. SANDHAWALITA, C. J. :— I agree. 


Appeal allowed. 
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Om Prakash Saini, Petitioner v. Daljit 
Singh, Respondent. 

Civil Revn. No. 669 of 1980, D/- 3-4- 
1980.* 

Air Force Act (1950), Section 32 — 
Rent Controller under East Punjab Rent 
Act, 1949 -—— It is ‘Court’ within meaning 
of Sec. 32 — (Hast Punjab Urban Rent 
Restriction Act (3 of 1949), Sections 4, 13 
and 16). 

The Rent Controller and the appellate 
authority under the East Punjab Urban 
Rent Restriction Act are Courts within 
the meaning of Section 32 and in case 
a personnel of the Air Force files a cer- 
tificate from a proper Air Force authority 
in terms of that section, the Rent Con- 
troller is bound to decide the case ex- 
peditiously as contemplated in that sec- 
tion. (Case Law Discussed). (Para 8) 
Cases Referred : Chronological Paras 


(1980) 1 Ren CR 21: AIR 1980 Punj & 
Har 106 (FB) 7 
(1979) 81 Pun LR 647:1979 Cri LJ 1204 
6 


1976 Ren CR 806 T. 


*From order of N. K. Bansal Rent Con- 
troller, Chandigarh D/- 6-3-1980. 


DX/DX/B855A/80/SNV ` 
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1971 Ren CJ 164 (An Pra) 6 
AIR 1971 Pun. & Har 150:1971 Cri LJ 

637 6 
AIR 1956 SC 666: 1956 Cri LJ 156 4 
AIR 1956 SC 153:1956 Cri LJ 326 4 
(1937) 2 KB 309: (1937) 2 All ER 726 

Cooper v. Wilson 4 


H. L . Sarin, Sr. Advocate with M. L. 
Sarin and R. L, Sarin, for Petitioner; 
Ram Lal Luthra, for Respondent. 


ORDER :— The only question that 
arises for determination in the present 
petition is whether the Rent Controller 
is a court within the meaning of Sec- 
tion 32 of the Air Force Act, 1950, (here- 
inafter referred to as ‘the Act’). 


2. Briefly the facts are that the peti- 
tioner, who is owner of House No. 3376, 
Sector 35-D, Chandigarh, filed an applica- 
tion for ejectment of the respondent from 
that house before Mr. N. K. Bansal, 
Rent Controller, Chandigarh. He later 
obtained a certificate from the proper 
Air Force authority in terms of Sec. 32 
of the Act and made an application be- 
fore the Rent Controller for giving 
priority in the disposal of his case, He 
therein stated that he had been granted 
leave for the purpose of prosecuting the 
case with effect from February 25, 1980, 
to April 19, 1980, and consequently pray- 
ed that the hearing of the case be ex- 
pedited and concluded within the period 
of his leave as contemplated by the 
aforesaid section. The application was 
contested by the respondent who inter 
alia pleaded that the Rent Controller 
under the East Punjab Urban Rent Re- 
striction Act (hereinafter referred to as 
the ‘Rent Act’) was a persona designata 
and not a Court and therefore the provi- 
sions of Section 32 of the Act were not 
applicable to the proceedings before him. 
The learned Rent Controller came to the 
conclusion that the Rent Controller was 
not a Court for the purpose of Sec, 32 
of the Act. He, consequently, dismissed 
the application. The petitioner has come 
up in revision against that order to this 
Court. 


3. Section 32 of the Act relates to 
priority in respect of Air Force person- 
nel’s litigation. It reads as follows :— 

“32, Priority in respect of Air Force 
personnel’s litigation — 


(1) On the presentation to any Court 
by or on behalf of any person subject 
to this Act of a certificate, from the 
proper air force authority, of leave of 
absence having been granted to or ap- 
plied for by him for the purpese of pro- 
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‘secuting or defending any suit or other 


proceeding in such Court, the Court 
shall, on the application of such person, 
arrange, so far as may be possible, for 


the hearing and final disposal of such''* 


suit or other proceeding within the 
period of the leave so granted or ap- 
plied for, 


(2) The certificate from the proper air 
force authority shall state the first and 
last day of the leave or intended leave, 
and set forth a description of the case 
with respect to which the leave was 
granted or applied for. 


(3) to 6) xx XX XX 
It is common knowledge that in most of 
the cases, proceedings in the courts are 
protracted and it takes much of the time 
of the litigants before their disputes are 
settled. It. has also been seen that in 
view of large number of cases pending 
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in Courts, long adjournments have to ~ 


be given by them. In almost all the 
cases the defendants want to further 
prolong the proceedings by legitimate or 
illegitimate means, The persons serving 
in the defence services are greatly 
handicapped in case their cases are de- 
cided in routine as they are unable to at- 
tend to them in view of the exigencies 
of the service. In order to reduce the 
hardship of the Air Force personnel, 
Section 32 has been incorporated in the 
Act so that their cases may be decided 
expeditiously. 


4. The word ‘Court’ has not been de- 
fined in the Act. It has, however, been 
interpreted by the courts from time to 
time. In Cooper v, Wilson, (1937) 2 KB 
309, the words ‘judicial’ and ‘quasi- 
judicial’ were defined as follows :— 


“A true judicial decision presupposes 
an existing dispute between two or more 
parties, and then involves four requi- 
sites:— (1) The presentation (not ne- 
cessarily orally) of their case by the par- 
ties to the dispute; (2) If the dispute 
between them is a question of fact, the 
ascertainment of the fact by means of 
evidence adduced by the parties to the 
dispute and often with the assistance of 
argument by or on behalf of the par- 
ties on the evidence; (3) If the dispute 
between them is a question of law, the 
submission of legal argument by the par- 
ties: 
of the whole matter by a finding upon 
the facts in dispute and an application 
of the law of the land to the facts so. 
found, including where required a rul- 
ing upon any disputed question of law. 


Az 


and (4) A decision which disposes * 


i 
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A quasi-judicial decision equally pre- 
supposes an existing dispute between 
two or more parties and involves (1) 
and (2), but does not necessarily involve 
(3) and never involves (4), The place 
of (4) is in fact taken by administrative 
action, the character of which is deter- 
mined by the Minister’s free choice”. 
There are several judicial pronounce- 
ments of the Supreme Court on this 
point. In Brajnandan Sinha v. Jyoti 
Narain, AIR 1956 SC 66, the question 
arose as to whether a Commissioner ap- 
pointed under the Public Servants (In- 
quiries) Act (37 of 1850) was a Court 
within the meaning of the term as used 
in the Contempt of Courts Act, 1952. 
Bhagwati, J., speaking for the Court, 
observed that in order to constitute a 
Court in the strict sense of the term, 
an essential condition is that the Court 
should have, apart from having some of 
the trappings of a judicial tribunal, 
power to give a decision or a definitive 
judgment which has finality and autho- 
ritativeness which are the essential tests 
of a judicial pronouncement. Reference 
in this regard may also be made to 
Virinder Kumar Satyawadi v. The State 
of Punjab, AIR 1956 SC 153. The follow- 
ing observations of their Lordships of 
the Supreme Court may be read with 
advantage :— 


“What distinguishes a court from a 
quasi-judicial- tribunal is that it is 
charged with a duty to decide disputes 
in a judicial manner and declare the 
rights of parties in a definitive judg- 
ment. To decide in a judicial manner in- 
volves that the parties are entitled as 
a matter of right to be heard in support 
of their claim and to adduce evidence 
in proof of it. 

And it also imports an obligation on 
the part of the authority to decide the 
matter on a consideraion of the evidence 
adduced and in accordance with law. 
When a question therefore arises as to 
whether an authority created by an Act 
is a Court as distinguished from a 
quasi-judicial tribunal, what has to be 
decided is whether having regard to the 
provisions of the Act it possesses all the 
attributes of a Court’, 


5. The Rent Controller under the 
Rent Act has been empowered to decide 
the disputes between the landowners 
and the tenants after recording evidence 
and hearing the parties or their counsel. 
Section 4 authorises him to determine 
the fair rent and Section 13 to order 
eviction of the tenants, Under Section 
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16 he has got the same powers of sum- 
moning and enforcing the attendance of 
witnesses and compelling the production 
of evidence as are vested in a Court un- 
der the Code of Civil Procedure, 1908. 
He decides questions of fact as well as 
questions of law between the parties to 
the litigation. He has also exclusive 
jurisdiction to decide the matters men- 
fioned in the Rent Act. Thus he has all 
the trappings of a Court. It will not be 
out of place to mention that an appeal 
has been provided against the order of 


the Rent Controller to the appellate au- _ 


thority under Section 15 (1) and a revi- 
sion against the order of the appeilate 
authority to the High Court under Sec- 
tion 15 (5) of the Rent Act. It is thus 
clear that a hierarchy has been provid- 
ed to hear appeals and revisions. It may 
be highlighted that the revisions lie to 
the High Court. Therefore, the Rent 
Controller fulfils all the tests of a 
Court, as laid down in various cases 
mentioned above, 

6. In the aforesaid view I find sup- 
port from a Full Bench decision of this 
Court in Smt. Vidya Devi v. Firm 


‘Madan Lal Prem Kumar, AIR 1971 Punj 


& Har 150. The question in that case 
was as to whether the appellate autho- 
rity under the Rent Act had the right 
to issue notice under Section 479-A, 
Criminal Procedure Code, to show causa 
why complaint under Section 193, Indian 
Penal Code, be not filed against the peti- 
tioner who had committed perjury be- 
fore the Rent Controller. Bal Raj Tuli, 
J., speaking for the Bench, observed that 
the Rent Controller and the appellate 
authority decide in a judicial manner 
the proceedings that are taken before 
them. From that attribute of the Rent 
Controller and the appellate authority, 
it followed that they were not only 
Courts but Courts of justice as defined 
in Section 20 of the Indian Penal Code. 
He further held that the appellate 
authority had the right to issue the 
notices to the petitioner under S. 479-A 
of the Code of Criminal Procedure to 
show cause why a complaint under Sec- 
tion 193, Indian Penal Code, should not 
be filed against her. Similar view has been 
taken by a Division Bench of the Andhra 
Pradesh High Court in K. Chalapathi 
Rao v. B. N. Reddy, 1971 Rent CJ 164 
The relevant observations of the learned 
Bench are as follows:— 

“That the Rent Controller has got ex- 
clusive jurisdiction to decide cases of 
eviction and restoration of amenities to 
the tenants, He is also empowered to 
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decide questions of law if they arise 
during the course of proceedings before 
him, He has power to summon any per- 
son, examine witness on oath and come 
to'a conclusion on the evidence adduced 
and the argum=2nts submitted. The par- 
ties are entitled to be represented by 
legal practitioners, He has got power to 
execute orders passed by him. The deci- 
sion of the Rent Controller is not based 
upon a private reference nor his deci- 
sion is arrived at in a summary man- 
ner. In view of the provisions of Sec- 
tion 22 of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1960 there canrot be any doubt that the 
Rent Controller is subordinate to the 
High Court. “Therefore, the Rent Con- 
troller is a Court subordinate to the 
High Court within the terms of Section 3 
of the Contemrt of Courts Act”. 


A learned single Judge of this Court fol- 
lowing the Full Bench decision in Dau- 
lat Ram v. Girdhari Lal (1979) 81 Pun 
LR 647, observed that the appellate au- 
thority under the Rent Act was a Civil 
Court in view of the definition provided 
by Sec, 195 (1) (b) of the Criminal Pro- 
cedure Code, The ratio in the aforesaid 
cases will apply to the present case. 


7. The learned counsel for the re- 
spondent made a reference to Ram Dutt 
Gupta v. The Financial Commissioner, 
1976 Ren CR 806 (Punj) and Sawan Ram 
v. Gobinda Ram (1980) 1 Ren CR 21. In 
Ram Dutt Gupta’s case (supra), the 
question for decision was as to whether 
the proceedings before a Rent Control- 
ler stood vitiated because he failed to 
frame issues. In that context, observa- 
tions were mede by a Division Bench 
to which I was a party, that the Control- 
ler was not a civil Court and the pro- 
visions of the Code of Civil Procedure 
did not apply. In my view. the learned 
counsel for the respondent cannot derive 
any benefit frem the abovesaid observa- 
tions. I am unable to understand how 
Sawan Ram’s case (supra) helps the re- 
spondent. In that case, it was held that 
the civil Court had no jurisdiction to 
try a suit for eviction where the Rent 
Act was applicable. It is evident from 
the above observations that the matters 
which are covered by the Rent Act are 
to be decided by the Tribunals under 
that Act and not by the Civil Courts. 
In my view, the aforesaid observations 
help the petitioner rather than the re- 
spondent. 

8. From the aforesaid discussion, it 
[follows that the Rent Controller and the 


Raghu Nath v. Romesh Duggal 
appellate authority under the Rent Act 


are Courts within the meaning of Sec- 
tion 32 of the Act and in case a personnel 
of the Air Force files a certificate from 
a proper Air Force authority in terms 
of that section, the Rent Controller is 


bound to decide the case expeditiously 


as contemplated in that section. 


9. For the aforesaid reasons J accept 
the revision petition, set aside the order 
of the Rent Controller and direct him 
to decide the matter in accordance with 
section 32 of the Act. The parties are 
directed to appear before the Rent Con- 
troller on April 10, 1980. The costs in 
the revision petition shall be the costs 
in the cause, 


Revision allowed, 
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5. S. SANDHAWALIA C. J. AND 
I. S. TIWANA, J. 
Raghu Nath Jalota, Petitioner v, 
Romesh Duggal and another, Respondents. 


Civil Revn. No. 965 of 1976, D/- 1-8- 
1979.* 

East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 15 (3) — Remand — Ap- 
pellate Authority has no power to remand 
whole case for decision afresh. C. R. No. 
676 of 1962, D/- 5-4-1963 (Punj) and AIR 


1979 Punj & Har 132, Overruled. (Civil: 


P. C. (1908), O. 41, Rr. 23, 25). 


The history of the legislation, its ob- 
ject and purpose and the specific language 
of Section 15 (3) clearly show that there 
is no jurisdiction in the Appellate Autho- 
rity to remand the whole case to the Con~ 
troller for entirely a fresh decision. C. R. 
No. 676 of 1962, D/- 5-4-1963 (Punj) and 
AIR 1979 Punj & Har 132, Overruled; 
C. R. No. 641 of 1957, D/- 29-4-1958 (Puni) 
and (1961) 68 Pun LR 865 and 1959 Andh 
LT 206; AIR 1964 Andh Pra 314 and AIR 
1950 (East) Punjab 181 (FB), Rel. on. 
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Cases Referred : Chronological Paras 
AIR 1979 Punj & Har 132 22 
(1979) 1 Rent LR 308 (Puni) 23 
(1978) 80 Pun LR 660; AIR 1979 Punj & 
Har 19 12 
(1976) 78 Pun LR 791 14 
1974 Cur LJ 233 (Punj) "44 
~Against order of Harbans Singh Chau- 


dhary, Appellate Authority, under the 
Rent Restriction Act (Distt. J udge), 
Kapurthala, D/- 31-5-1976. 
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: (1965) 67 Pun LR 974 24 
AIR 1964 Andh Pra 314 1? 
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J. L. Gupta, for Petitioner, A. S. 
Cheema, for Respondents. 
'S. S. SANDHAWALTIA, C. J.:— Whe- 


ther the appellate authority under S. 15 
(3) of the East Punjab Urban Rent Re- 
striction Act, 1949, has the jurisdiction to 
remand the whole case to the Rent Con- 
troller for decision afresh is the sole, 
though meaningful, question which falls 
for determination in these two civil revi- 
sion petitions before us on a reference. 
Directly linked therewith is also the issue 
of the correctness of the view expressed 
first by Grover J., in Civil Revn. No. 641 
of 1957 — Moti Ram v. Ram Sahai, decid- 
ed on April 29. 1958 (Punj) and its cate- 
goric affirmance by the Division Bench in 
Krishan Lal Seth v. Shrimati Pritam 
Kumari, (1961) 63 Pun LR 865. 


2. It is manifest that the aforesaid 
question is pristinely legal. Nevertheless 
the matrix of facts giving rise to the 
issue does call for notice. Raghunath 
Jalota petitioner instituted two separate 
applications for ejectment under the East 
Punjab Rent Restriction Act (hereinafter 
called the Act) —- one against Labhu Ram 
and Ramesh Duggal 
and the other against Ramesh Duggal re- 
spondent alone with respect to the por- 
tions of a godown leased to them. Both 
these applications first came un before 
Mr. K. S. Kauldhar, the Rent Controller 
and he framed issues in each application 
and evidence was also recorded separately 
therein. It would appear that later the 
matter came up before his successor Shri 
S. S. Tiwana and apparently taking the 
view that the grounds of ejectment in the 
two applications were virtually the same 
except the ground of subletting which 
was an additional ground in the main ap- 
plication he took up both the applications 
together and discussing the issues therein 
jointly disposed them of bv an exhaustive 
judgment running into 22 typed pages on 
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the 10th of March, 1975. Thereby he al- 
lowed both the ejectment applications 
and directed the ejectment of the respon- 
dents. . 

3. Aggrieved the respondents appealed 
to the appellate authority under the Rent 
Restriction Act being the District Judge, 
Kapurthala, who took the view that the 
disposal of the two cases by a single judg- 
ment was against the provisions of the 
Civil P. C. and, therefore, set it aside. He 
remanded both the cases to the Rent Con- 
troller, purporting to act under Sec. 151, 
Civil P. C., for disposing them through 
separate judgments by confining himself 
to the material on the record of each case 
with the further direction that since evi- 
dence in both cases had already been 
separately led neither party would be al- 
lowed to produce any additional evidence. 

4. The petitioner has come up by way 
of this revision petition primarily on the 


ground that the appellate authority had. 


no jurisdiction to remand the whole case 
for re-decision and could only act with- 
in the confines of Section 15 (3) and if 
necessary could have made further en- 
quiry himself or direct such a further en- 
quiry through the Controller. The matter 
first came up before S. P. Goyal J., who 
has expressed a veiled doubt about the 
correctness of Krishan Lal Seth’s ase 
(supra) in making the references, 

5. Ere I inevitably come to the autho- 
rities relevant to the point it is refreshing 
to consider the matter on principle. The 
controversy must obviously revolve 
around the statutory provisions and these 
may be read at the very outset— 

“15 Vesting of appellate authority on 
officers by State Government.— (1) (a) 
The State Government may, by a general 
or special order, by notification confer on 
such officers and authorities as they think 
fit, the powers of appellate authorities for 
the purposes of this Act, in such area or 
in such classes of cases as may be specifi- 
ed in the order, 

(b) Any person . aggrieved by 
an order passed by the Controller may 
within fifteen days from the date of such 
order or such longer period as the ap- 
pellate authority may allow for reasons to 
be recorded in writing, prefer an appeal 


in writing to the appellate authority hav- 
ing jurisdiction (in computing the period 
of fifteen days the time taken to obtain 
a certified copy of the order appealed 
against shall be excluded). . 
- (2) On such appeal being preferred, the 
appellate authority may order stay-of fur- 
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ther proceedings in the matter pending 
decision on the appeal. 


(3) The appellate authority shall decide 
the appeal after sending for the records of 
the case from the Controller and after 
giving the parties an opportunity of being 
heard and, if necessary, after making such 
further enquiry as it thinks fit either 
personally or through the Controller. 


(4) The decision of the appellate autho- 
rity andsubject only tosuch decision, an 
order of the Controller shall be final and 
shall not be liable to be called in ques- 
tion in any court of law, except as pro- 
vided in sub-section (5) of this section. 


(5) The High Court may, at any time, 
on the application of any aggrieved party 
or on its own motion, call and examine 
the records relating to any order passed 
or proceedings taken under this Act for 
the purpose of satisfying itself as to the 
legality and propriety of such order or 
proceedings and may pass such order in 
relation thereto as it may deem fit.” 


6. In construing the aforesaid provi- 
sions, what perhaps deserves to be kept 
in the forefront is the fact that the East 
Punjab Urban Rent Restriction Act, 1949 
(hereinafter called the Act) is a special 
piece of legislation comprising the rights 
and liabilities of the tenant and the land- 
lord and thereby ‘the jurisdiction for 
determination of disputes’ thereunder has 
been designedly excluded from the ken of 
the ordinary run of civil courts. Indeed a 
reference to the legislative history and 
the background thereof is not only rele- 
vant, but would adequately highlight the 
objects and the purposes of the statute. 
In the wake of the Second World War and 
the imposition of taxes on buildings and 
lands within the limits of the Lahore 
Municipality and the other urban areas of 
the State, it became necessary to enact 
the Punjab Rent Restriction Act, 1941 
(Act X of 1941) even prior to the parti- 
tion of the country. A reference to Sec- 
tions 4 and 5 thereof would indicate that 
the primary object was to restrict the in- 
crease of rents of certain premises but the 
decision of all questions arising there- 
under was left to the ordinary Civil 
Courts and no special provisions were 
made with regard to appeals or revisions 
therefrom. However, when six years 
later the Punjab Rent Restriction Act 
1947 (Punjab Act No. VI of 1947) was pro- 
mulgated on the 14th of April, 1947, more 
meaningful changes were introduced in 
the law and the earlier statute was sub- 
stantially recast, Section 2 (b) of this Act 
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introduced the concept of a Controller fo 
be appcinted by the Provincial Govern-< 
ment to perform the functions under tha 
Act and the substantial issues for deter- 
mination of fair rent under S. 4 and the 
eviction of tenants as also other matters 
arising under the Act were designedly ex- 
cluded from the ordinary Civil Courts and 
vested in the Controller so appointed, 
This Act applied to all urban areas in tha 
undivided Punjab and therefore set up an 
altogether new machinery for determin- 
ing fair rent and performing other func- 
tions under the Act. It elaborately dealt 
with the conditions upon which a tenant 
might be evicted or a landlord might be 
put into possession and the significant 
thing to notice is that the appeals from 
the order of the Controller were to lie be- 
fore an Appellate Authority. This proce- 
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dure was given finality and sub-sec. 15 (4) . 


of the 1947 Act provided that these deci- 
sions would not be liable to be called in 
question in any Court of law whether in 
a suit or other proceedings by way of ap- 
peal or revision. The Punjab Rent Restric- 
tion Act, 1947 apparently continued to 
hold the field in the wake of the parti- 
tion and minor changes therein were in- 
troduced by the East Punjab Act XXI of 
1948, which was promulgated on the 10th 
of April, 1948. To complete the history, 
it may be mentioned that the Punjab Rent 
Restriction Act, 1947 which was a Gov- 
ernor’s Act was to lapse after a period of 
two years on the 14th of August, 1949. As 
a permanent measure, the East Punjab 
Urban Rent Restriction Act, 1949 was 
therefore enacted with necessary modifica- 
tions, 

T. From the aforementioned history 
and the provisions of the present and tha 
preceding rent legislation, it appears to ba 
self-evident that apart from the larger 
purpose of restricting rents and giving 
special protection to the tenants, the spe- 
cific intent of the legislature was to pro- 
vide a special and expeditious procedure 
for the disposal of the matters under the 
Act. The jurisdiction for the determma- 
tion of these matters was designedly and 
meaningfully taken away from the ordi- 
nary run of Civil Courts and vested in 
the Controllers. They were left to devise 
their own procedure free ‘rom technicali- 
ties and formalities of the Civil P. C, 
which governed the Civil Courts. Sec- 
tions 16 and 17 of the Act brought in the 


Civil P, C. only for the limited purpose ` 


of the summoning and enforcing the at- 
tendance of witnesses and the execution 
of the orders passed by the Controller or 
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the Appellate Authority and by necessary 
implication exclude the strict application 
of its provisions to the authorities under 
the Act. The underlying purpose was to 
rid the authorities under the Act from the 
shackles of technical procedure and to 
provide a summary and expeditious mode 
of disposal, is further evident from the 
fact that originally only one appeal was 
provided by the statute to the Appellate 
Authority and all further appeals or revi- 
sions were barred by Sec. 15 (4) of the 
Act. It was not till 1956 that by the Pun- 
jab Act No. XXIX, sub-section (5) was ad- 
ded to Section 15 of the Act vesting the 
High Court with special revisional juris- 
diction thereunder. 

8. Now it may be recalled that under 
the Punjab Rent Restriction Act, 1941, the 
rent jurisdiction had continued to vest in 
the ordinary Civil Courts and therefore, 
was squarely covered by the Civil P. C., 
1908, including its appellate provisions 
laid out in Order 41 thereof. However, 
when the Punjab Urban Rent Restriction 
Act, 1947 was enacted, the Civil P. C. 
generally was excluded from the rent 
jurisdiction apart from the specific provi- 
sions thereof mentioned in the said statute 
itself. The framers of the Act of 1947 and 
the successor statute therefore, must be 
deemed to be more than well aware of the 
general law of procedure contained in the 
Civil P. C. and in particular the appellate 
powers thereunder which had earlier 
governed the rent jurisdiction as well. In 
particular reference in this connection is 
called to the provisions of Rule 23 and 
Rule 25 of Order 41 of the Code, which 
may be first read for facility of refer- 
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“23. Remand of case by Appellate 
Court.— Where the Court from whose de- 
cree an appeal is preferred has disposed 
of the suit upon a preliminary point and 
the decree is reversed in appeal, the Ap- 
pellate Court may, if it thinks fit, by order 
remand the case, and may further direct 
what issue or issues shall be tried in the 
case so remanded, and shall send a copy 
of its judgment and order to the Court 
from whose decree the appeal is preferr~ 
ed, with direction to readmit the suif 
under its original number in the register 
of civil suits, and proceed to determine 
the suit; and the evidence (if any) record- 


ed during the original trial shall, subject 


to all just exceptions, be evidence during 

the trial after remand’. 

x x X © © © YF FX RR 
25. Where Appellate Court may frame 

issues and refer them for trial to Court 
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whose decree appealed from — Where the 
Court from whose decree the appeal is 
preferred has omitted to frame ar try any 
issue, or to determine any question of fact, 
which appears to the Appellate Court es- 
sential to the right decision of the suit 
upon the merits, the Appellate Court may, - 
if necessary, frame issues, and refer the 
same for trial to the Court from whose 
decree the appeal is preferred, and in 
such case shall direct such Court to take 
the additional evidence required; 

and such Court shall proceed to try 
such issues, and shall return the evidence 
to the Appellate Court together with its 
findings thereon and the reasons there- 
for.” 

The aforesaid provisions are plain and it 
is evident that whilst Rule 23 in terms 
confers on the Appellate Court a power of 
remand, directing a decision afresh, Rule 
29 confers a limited power on the Ap- 
pellate Court, to specifically refer an issue 
or other questions of fact ete, for addi- 
tional evidence and findings thereon by 
the trial court, which for ease of refer- 
ence is sometime called a report from the 
trial court for the final decision of the ap- 
peal, Again Rule 27 provides the limita- 
tions within which the production of ad- 
ditional evidence in the appellate court is 
to be allowed. It must inevitably be as- 
sumed that the legislature was amply and 
fully conversant with the powers of the 
appellate court specifically conferred by 
the Civil P. C. However, when it came to 
conferring the said powers on the ap- 
pellate authority constituted under the 
Act, Section 15 (8) seems to have design- 
edly chosen to refer only to the power of 
making further enquiry either by the ap- 
pellate authority itself or through the 
Controller. In effect, therefore, the fra- 
mers chose in concise language the ap- 
pellate power spelt out in Rr. 25 and 27 
Civil P. C. to the deliberate exclusion of 
the power of remand and decision afresh 
as stood specifically laid out in Rule 23. 
To give an example, if Rule 23 of the 
Code were to be designedly repealed by 
the Parliament, could it possibly be said 
that nevertheless a power to remand for 
decision afresh would continue to vest in 
the appellate authorities to which the 
Code applies? It appears to me that the 
answer to such a question must inevitably 
be in the negative. It is significant that in 
Section 15 (3) the very word ‘remand’ 1s 
conspicuous by its absence and there is 
not the least reference of sending’ the 
ease back to the trial court for a fresh 
determination . thereof. Indeed it appears 
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to me that once it is held that the framers 
of the statute wereswell aware of the ap- 
pellate powers, so well-known and fully 
spelt out in the Civil P. C. the couching 
of sub-section (3) in the terms in which it 
has now been laid, cannot have any other 
meaning except that either expressly or in 
any case impliedly the intent of the 
legislature was to exclude the power of 
remand and decision afresh as laid down 
in Rule 23. 


9. In the aforesaid background, Mr. 
J. L. Gupta learned counsel for the peti- 
tioner appears to be on firm ground in 
contending that the legislature had a 
clear-cut and purposeful rationale in ex- 
cluding the power of remand and a deci- 
sion afresh under Section 15 (3) of the 
Act. It was pointed out that one of the 
major premises of the statute was to take 
away the rent jurisdiction from the ordi- 
nary gamut of civil litigation and to put 
it in a more expeditious and a quicker 
procedural remedy laid out under the Act 
and emancipate it from the limitations 
and technicalities of Civil Procedure. It 
was in line with this intent that the legis- 
lature again expressly chose the relative- 
ly speedier mode of disposal of appeals by 
providing that there could only be either 
an enquiry through the Controller or it- 
self by the Appellate Authority in order 
to prevent the whole matter from being 
put back into the boiling pot-of litigation 
by a remand of the whole case and its 
trial and decision afresh. It was highlight- 
ed that by its very nature the issues of 
eviction and others arising under the rent 
jurisdiction are urgent in nature calling 
for an expeditious final decision. The very 
purpose of the statute may indeed be 
frustrated if this jurisdiction is again 
bogged down into the quagmire of the 
ordinary civil process. It was, therefore, 
submitted with considerable plausibility 
that a reading of the power of remand 
and decision afresh in Section 15 (3) with 
the consequential result of a retrial and 
an appeal and revision therefrom would 
virtually reduce the expeditious procedure 
sought to be devised by the Act to the 
tardy process of the ordinary civil suit 
from which it was sought to be liberated 
by, special legislation. 

10. The above view is patently but- 
‘tressed by the recent 77th Report of the 
Law Commission of India, where in 
Chap. 10, it has been: stated as follows :— 

"10.1. There are ‘certain cases which, 
by their very nature, have an element of 
urgency about them and. call for speédy 
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disposal. Quite a number of these cases 
are. under special Acts... m.. ses ses ses voà 


10.2. A second category of cases which. 
call for early disposal are eviction cases, 
especially those on the ground of bona 
fide personal necessity of the land- 
lord. Such cases obviously call for an 
early disposal.” 

a) 

11. The case in hand is itself an exams,, 
ple (though much more glaring ones are 
also available) of the delay in the courts 
below which may nevertheless occur de- 
spite the legislature’s intent to provide an 
expeditious procedure for the rent juris- 
diction which prima facie cries out for 
argent disposal. The application for eject- 
ment was preferred way back on the 20th 
of January, 1971, but it was not till mora 
than four years later that on the 10th of 
March 1975 the case came to be decided 
by the Controller. The Appellate Autho- 
rity proceeded with relative quickness, 
but nevertheless, it was not fill a 
year and three months thereafter thai 
the judgment under revision was render- 
ed. If the matter were to be remanded for 
a fresh decision, the parties would bs 
thrown back into the mill of a fresh trial 
which conceivably may take as long as 
the earlier one. Therefrom, inevitably 
would arise fresh rights of a regular ap- 
peal under Section 15 (3) and the possibi- 
lity of a revision thereafter have equally 
to be conceived of. It were perhaps such 
like eventualities which had motivated 
the legislature that at least within the 
rent jurisdiction, the appeal would remain 
before the appellate authority even 
though fresh enquiry may be necessary in 
order to prevent the start of the cycle ali 
over again. 


12. It was then faintly sought to ba: 
argued before us on behalf of the respon- 
dent that despite the fact that Sec. 15 (3) 
does not spell out any such power, thera 
is nevertheless an inherent power to re- 
mand the matter for a decision afresh by 
the Aprellate Authority. In view of what 
has been said above, this argument can- 
not hold water even for a moment. Once 


it is held that the legislature or the fra- © 
mers of the Act, by express or implied. | 


implication excluded. the power of remand 


from the ambit of the appellate power’ ' 


under Section 15 (3), then no question of: 


any such inherent power vested in the Ap- 
pellate Authority can arise. Holding. 
introducing by ths `- 


back-door what:the legislature had eg- - 


.pressly excluded by barring the front one. - . 
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It is then to be recalled that the Control- 
ler or the Appellate Authority are not 
Civil Courts as such. They have only the 
trappings of a court of- law. They are only 
persona: designata under the Act. There- 
fore, any theory of these quasi-judicial 
tribunals exercising any inherent powers 
_is of little validity. Equally it deserves 
highlighting that there is no provision 
even remotely analogous to Section 151 of 
the Civil P. C. in the Act from which any 
such power could possibly be derived. 
Therefore, m the context of a special tri- 
bunal, the concept of inherent appellate 
power does not at all appear tenable. It 
has been held not once, but repeatedly 
that even the very right of appeal is a 
mere creature of the statute and there is 
no fundamental right of appeal from an 
original forum. Once it is so, then obvious- 
ly where a special statute provides an 
appellate forum, its powers must be limi- 
fed within the narrow confines of what 
has been conferred on it by the statute, 
As noticed already there is no inherent 
power of appeal nor can it be said that a 
special -Appellate Tribunal has inherent 
powers other than what are expressly laid 
upon it by the provision creating it. Refer- 
ence in this connection may be made to 
the elaborate Division Bench judgment in 
Sri Chand v. State of Haryana, (1978) 80 
Pun LR 660. 


13, Some misapprehension and confu- 
sion on the point seems to arise from the 
fact that usually the powers of the Con- 
troller under the Act have been confer- 
red on subordinate Judges and the powers 
of Appellate Authority were also specifi- 
cally vested by the notification in the Dis- 
trict Judges. This, however, should not 
lead one to the misapprehension, that 
thereby the Controller or the Appellate 
Authority becomes Civil Courts as such. 
They retain their essential nature as 
Tribunals or a persona designata. It is in 
this context that it deserves to be high- 
lighted that under.a sister statute namely; 
Haryana Urban (Control of Rent and Evic- 
tion) Act, 1973 the powers of the Controller 
were at one time vested in the Sub-Divi- 
sional Officers whilst the Deputy Commis- 
sioners were made the Appellate Authori- 
ties by notification. By Section 15 (6) of 
the Haryana Urban (Control of Rent and 
© Eviction) Act, 1973, the Financial Com- 
missioner was designated by the ` statute 
-itself.as the revisional authority. Though 
there has. recently been reversion to the 
 .old practice, the above rightly highlights 
' 41980 P, & H/13 VII G—30 
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the fact that it would be. misleading to as- 
sume that the Controller or the Appel- 
late Authority are necessarily civil courts 
to whom alone the theory of inherent 
powers can be possibly applied. 

14, It was then sought to be argued 
that despite the provisions of Sections 16 
and 17 of the Act, the Civil P. C. was 
nevertheless attracted and wholly ap- 
plicable to all matters under the rent 
jurisdiction and therefore, Sec. 151 and 
even Order 41 of the Code would 
nevertheless be attracted. I am unable to 
accede to this line of reasoning and it ap- 
pears to be plain that the only provisions 
of the Civil P. C. which are specifically 
applicable are those specified in Ss. 16 and 
17 of the Act. The argument on be- 
half of the respondent was wholly and 
entirely rested on the observations of 
Tuli, J. sitting singly in Krishan Kumar 
v. Baldev Singh 1974 Cur LJ 233 (Pun)}). 
It, therefore, suffices to mention that the 
said judgment has been overruled by the 
Division Bench in Ram Dutta Gupta v. 
Financial Commr. Haryana Chandigarh, 
(1976) 78 Pun LR 791, and is, therefore no 
longer good law. 


15. Having cleared the ground with re- 
gard to the language of the Act and on 
principle, one must now inevitably advert 
to precedent. There appears to be a long 
and unbroken line of authority for the 
view enunciated above. Indeed, learned 
counsel for the respondent was forced to 
concede that apart from veiled rumblings 
of doubt, there was no judgment holding 
directly and squarely in favour of the re- 
spondent that Section 15 (3) conferred 
any express or implied power of remand 
on the Appellate Authority for altogether 
a fresh decision. More than two decades 
ago, the matter fell directly for decision 
by Grover, J. in Moti Ram v. Ram Sahai. 
Civil Revn. No. 641 of 1957, decided on 
April 29, 1958 (Punj), under the provi- 
sions of Section 16 (3) of the Patiala and 
East Punjab States Union Urban Rent Re- 
striction Ordinance, 2006 Bk, which is in 
pari materia with the provisions under 
consideration, wherein it was peers 
as follows :—~ 


“It would be useful to refer to the pro- 
visions of sub-section (4) of Section 16 as 
well. According to that provision the deci- 
sion of the Appellate Authority and sut- 
ject only to such decision, an order of the 
Controller shall be final and shall-not be 
liable to, be called in question in any 
Court. of law. It is submitted that the 
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Appellate Authority could make such en- 
quiry as it thought fit itself or it could 
ask the Controller to make that enquiry 
but the appeal had to be disposed of by 
the Appellate Authority itself and since 
the decision of the Appellate Authority is 
to be final, it can have reference only to 
such decision as the Appellate Authority 
makes on the merits and it can have no 
reference to such an order of remand as 
has been made in the present case. It is 
quite clear that the statute makes no pro- 
vision for an order of remand for retrial 
or fresh decision and the obvious inten- 
tion of the legislature seems to be that the 
Appellate Authority should itself decide 
the points, and if for the purpose of doing 
so, it becomes necessary to make some 
further enquiry that can be done by the 
Appellate Authority itself or through the 
Controller. It has been contended on be- 
half of the respondent that there is an 
inherent power in an Appellate Authority 
to remand a case for retrial and fresh 
decision. Such an inherent power exists in 
the Courts under the Civil Procedure 
Code as there can be a remand under 
inherent powers apart from the provi- 
sions of O. 41 R. 23 Civil P. C. In the first 
place there is no provision analogous to 
Section 151 of the Civil P. C. in the Rent 
Ordinance. Secondly, the language of sub- 
section (3) read with sub-section (4) of 
Section 16 makes it fairly clear that the 
Appellate Authority has to decide the dis- 
pute between the parties itself and there 
does not seem to be any warrant for 
reading into these provisions a general 
power of remand.” 

The aforesaid line of reasoning was affirm- 
ed by the Division Bench in Krishan Lal 
Seth v. Shrimati Pritam Kumari, (1961) 
63 Pun LR 865 and in view of the fact that 
they were reiterating the view of Grover, 
J. the learned Judges rightly did not 
traverse the same ground over again. 


16. In Brijmohan Lal v. Rajalingam, 
1959 Andh LT 206, the virtually identical 


provision of Section 25 of the 
Hyderabad Houses (Rent, Eviction 
and Lease) Control Act, 1954 fell 


for construction (consideration ?) before 
M. A. Ansari, J. (as his Lordship then 
was). He concluded in categoric terms 
that there was no power to remand the 
ease for decision afresh in the Appellate 
Authority. 


17. The identical question came up be- 
fore Munikannaiah, J. in Mahboob Bi v. 
Alvala Lachmiah AIR 1964 Andh Pra 314, 
in the context of Sec. 20 (3) of the 
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Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), which is in pari materia with the 
provisions which fell for construction 
(consideration?) here. Unhesitatingly. 
agreeing with Ansari. J. and following 
that view, it was observed as follows :— 


aan The question whether by virtue of 
this provision the jurisdiction to remand 
a case for fresh decision by the Control- 
ler on merits was then considered and it 
was observed that inasmuch as the appel- 
late Court is to order further inquiry 
which is either to be done personally or 
through the Controller, it is implicit that 
the appeal should be kept pending all the 
time before appellate authority. For this 
reason, it was held that an order of re- 
mand by the appellate authority was in- 
correctly made. As the language of sub- 
section (3) of Section 20 of the Andhra 
Pradesh Act XV of 1960 is unambiguous, 
there can be no two interpretations re- 
garding the meaning of ‘that sub-section. 
I am in entire agreement with the view 
taken by Ansari, J. Therefore, the argu- 
ment that an order of remand such as the 
one passed by the Appellate Authority is 
clearly unsustainable. From what I am 
thus prepared to hold in regard to the two 
points taken before me and dealt with 
above, it has to follow that the appeal be- 
fore the lower appellate court was incom- 
petent, and that the order of remand is 
incorrect...... fs 


18. Lastly, the observations of the 
Full Bench in Pitman’s Shorthand Aca- 
demy v. B. Lila Ram & Sons (1950) 52 
Pun LR 1, though not directly covering 
the point at issue yet provide substantial 
support by an analogous line of reasoning. 

18. To conclude therefore the history 
of the legislation, its object and purpose, 
the specific language of Section 15 (3) of 
the Act and both principle and precedent, 
all tend to render an answer in the nega- 
tive to the question formulated at the out- 
set. It is, therefore, held that there is no 
jurisdiction in the Appellate Authority to 
remand the whole case to the Controller 
for entirely a fresh decision and the view 
in Moti Ram v. Ram Sahai, Civil Revn. 
No. 641 of 1957 decided on April 29, 1958 
and Krishan Lal Seth v. Shrimati Pritam 
Kumari, (1961) 63 Pun LR 865, is reaffirm- 
ed. 

20. Before parting with the judgment, 
it is however, necessary to advert to a 
few discordant notes and rumblings of 
doubt raised in some of the judgments re- 
lied on by the respondent. The first of 
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these in order of chronology is Din Dayal 
v. Ram Chandar C. R. No, 169 of 1958, de- 
cided on September 29, 1958 (Puni). 
Therein, the specific point was raised and 
reliance was placed on the decision of 
Grover, J. in Moti Ram (supra), The 
learned single Judge expressed vacillating 
doubts with regard thereto but the matter 
was compromised before him and in fact 
the order of the District Judge remanding 
the case was set aside with the direction 
that he should decide the appeal himself 
either by inspecting the spot or by ap- 
pointing some local Commissioner to do 
so and report to him. It was expressly ob- 
served that the question of law raised 
was not being decided. It is, therefore, 
plain that this judgment is no warrant for 
taking a contrary view. 


21. In Lajpat Rai v. Harkishan Das, 
C. R. No. 676 of 1962, decided on April 5, 
1963 (Punj) a similar question again arose 
before Chief Justice Falshaw. Krishan Lal 
Seth v. Pritam Kumari, (1961) 63 Pun LR 
865 was cited before him, but without ex- 
pressing the least doubt or criticism of 
the said judgment (indeed sitting singly 
he was bound thereby), he distinguished 
the same on the short ground— 


“I do not, however, consider that that 
decision applies to the present case in 
which it is not so much a matter of the 
learned Rent Controller’s not having dealt 
satisfactorily with some point which arose 
in the case as of his not having dealt with 
the merits at all after accepting certain 
preliminary objections. In my opinion, 
there is nothing in the words of the sec- 
tion which prohibits a remand in such a 
case.” 


With great respect, I say it is not possible 
to subscribe to the aforesaid view in view 
of the exhaustive discussion in the ear- 
lier part of the judgment. Once it is held 
that Section 15 (3) precludes any remand 
for a fresh decision, then the said pre- 
scription cannot be whittled down by rais- 
ing any finical distinctions. As has been 
noticed no reasons were piven by the 
learned single Judge for deviating from 
the rule that Section 15 (3) did not con- 
fer any power of total remand. That 
principle cannot be departed from merely 
en the ground of the nature or the quan- 
tum of the evidence produced in the trial 
court. Neither precedent nor any parti- 
cular rationale appears in the cryptic ob- 
servations whereby the case was sought 
to be distinguished. I am of the view that 
for the detailed reasons recorded earlier 
and the fact that the learned single Judge 
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had chosen to go against binding prece- 
dent, the same is not good law and there- 
fore, has to be overruled, 


22. In Brij Lal Puri v, Smt. Muni 
Tandon, AIR 1979 Punj & Har 132, this 
question was raised again before a learn- 
ed single Judge and after referring to 
some of the case law, already noticed 
above, including the Division Bench judg- 
ment in Krishan Lal Seth v. Pritam 
Kumari, (1961) 63 Pun LR 865, he observ- 
ed that as the plea of the respondent- 
landlady about her personal necessity had 
not been considered by the learned Rent 
Controller, on merits, and it would ap- 
pear that the observations made by Chief 
Justice Falshaw in Lajpat Rais case 
(supra), would apply to the case before 
him and therefore, the retrial was not 
wholly without jurisdiction. However, he 
further held that because the petitioners 
therein had themselves derived the bene- 
fit under the order of remand and had led 
evidence afresh before the trial court and 
invited the decision thereon, therefore, it 
was not open to them to challenge its 
legality at that stage. It is plain from the 
analysis of the judgment that the chal- 
lenge to the order of remand was repelled 
on the aforesaid intermingled twin 
grounds, However, if the judgment is to be 
read as a support for the proposition that 
there exists power of remand under Sec- 
tion 15 (3) of the Act or is also an affirm- 
ance of the view of Chief Justice Fal- 
shaw in Lajpat Rai’s case then with great 
respect, for the detailed reasons given 
above, on both these issues, the view of 
the learned single Judge cannot be sus- 
tained and is hereby overruled. 


23. In Tulsi Ram v. Mohan Krishan, 
(1979) 1 Rent LR 308 (Puni), the matter 
was only incidentally raised before 
Goyal, J. and it is apparent that the issue 
was not canvassed at any length. The 
argument was brushed aside with the fol- 
lowing observation :-— 

too am afraid I am unable to agree 
with this contention. The provisions of 
Section 15 (3) only envisage further en- 
quiry when there has been a trial and the 
Appellate Authority for its satisfaction 
wants to make any further enquiry. 
Where there has been no trial, as in the 
present case and where the ex parte pro- 
ceedings are set aside, if the contention of 
the learned counsel is accepted the Ap- 
pellate Authority has to hold the trial 
from its very inception. In my view this 
is not the intention of the provisions of 
sec, 15 (3) of the Act which is meant to 
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meet the contingencies noticed above. I 
have, therefore, no hesitation in overrul- 
ing the objection of the learned counsel 
that the lower appellate Court had no 
jurisdiction to send back the case for 
the fresh trial.” 

Even whilst making the present refer- 
ence, the learned Judge has made similar 
observations that if the Appellate Auth- 
ority is denuded of the power of remand 
and decision afresh, then it has to per- 
form the function of the Rent Controller 
itself. With great respect, this view does 
not commend itself to us. The plain 
language of Sec. 15 (8) clearly provides 
both the alternatives in a wide ranging 
discretion to the Appellate Authority, 
He is entitled to make such further en- 
quiry either himself or through the Con- 
troller. It is thus plain that in appropriate 
cases, if the Appellate Authority so de- 
sires, the matter can be sent to the Con- 
troller for the recording of further evi- 
dence and even the findings to be arrived 
at thereon. This procedure can obviously 
be closely analogous to the calling of a 
report from the trial court under Order 41. 
Rule 25, Civil P. C. Therefora, the fear 
repeatedly expressed that the absence of 
the power of remand would inevitably 
and as a matter of law convert the Ap- 
pellate Authority into a trial court, in 
peculiar cases, appears to be not well 
founded. It would be wasteful to reiterate 
all the reasons given above and on their 
basis, there is no option, but to overrule 
the judgment on this point. 

24. Lastly, apparently owing to some 
misapprehension, reliance on behalf of the 
respondent was sought to be placed on the 
observations of Pandit, J. in Rajinder 
Kumar v. Basheshar Nath, (1965) 67 Pun 
LR 974. This reliance appears to me as 
based on a misreading of the judgment 
which in fact was merely a case of en- 
quiry through the Controller by the Ap- 
pellate Authority and was not a case of 
total remand and a decision afresh by 
him. 


25. In accordance with the answer to 
the main question of law rendered earlier, 
both the revision petitions are hereby al- 
lowed and the order of the -Apvellate 
Authority is hereby set aside with the 
direction that he shall proceed to decide 
the appeals himself in the light of the ob- 
servation made above. © tes 

i Petitions allowed, 
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Mahipat and others, Appellants ve 
Bhim Singh and others, Respondents. 


L. P. A. Nos, 30 and 29 of 1975, Dj- 
27-3-1979.* 


Custom — Punjab — Jats of Rohtak 
Tehsil — Agricultural Land — Riwaj-I- 
Am of 1909 prohibiting testamentary dis- 
position — Not umreasonable — Will by 
Jat bequeathing ancestral property is 
invalid. R, S. A. Nos. 889 and 975 of 
1972 D/- 7-11-1974 (Punj & Har), Re- 
versed. 


The long standing custom of immemo- 
rial antiquity prohibiting a will in regard 
to the ancestral property, fully evidenced 
by answer to question No. 93-A in the 
Riwaj-I-Am of Rohtak District by 
E. Joseph I, C.S. (1911 Edition) in the 
tribe amongst the Jats, isnot unreasonable, 
Such a custom, prevails in numerous 
agricultural tribes in the State and has 
never been adjudged to be unreasonable. 
It is of the essence of agnatic theory that 
m respect of ancestral immoveable pro- 
perty in. the hands of an individual, there 
exists some sort of residuary interest in 
all the descendants of the first owner or 
body of owners, however, remote and 
contingent may be the probability of 
some among such descendants ever 
having the enjoyment of the property 
and the owner in possession is not re- 
garded as having the whole or sole in- 
terest in the property. Though it is so, 
a male proprietor in possession of an- 
cestral property may well divert the 
course of succession by making a will of 
it if the power of testamentary disposi- 
tion were conceded to him by custom 
and thus defeat the expectations of the 
agnates and their residuary interest in 
the property. That exactly is the rea- 
son why custom denying such a power 
has been favoured by the agricultural 
tribes. R. S. A. Nos. 889 and 975 of 1972, 
D/- 7-11-1974 (Punj & Har) Reversed: . 
AIR 1915 Cal 161 (2) and ATR 1957 
SC 210, Rel. on. (Para 16) 


There is a consistent stream of custom 
and records thereof specifically on the 
LEE Se A a PLO Ca SE Ree SA 


®(Against judgment of M. R. Sharma. J. 
in R. S. A. Nos. 889 and 975 of 1979, 
D/-7-11-1974 (Punj & Har.)). 
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point of will, holding that the Jats of 
Rohtak have no power to bequeath away 
their ancestral property. In the face of 
the existence of clear cut custom that 
= amongst the Jats of Rohtak District, the 
making of will was unknown and in 
any case was not recognised as valid, it 
would be vain to give the same power on 
the basis of an entry like Riwaj-i-Am of 
1879, which exclusively relates to ordi- 
nary alienation of properiy. 
(Paras 19, 20) 
The only custom attracted to the in- 
stant case is the answer to question 
No. 93-A of Customary Law by E. Joseph 
and the same cannot be negatived by 
holding it unreasonable. Consequently 
a male had no power to make the wil] in 
respect of the ancestral property in his 
hands and the one made by him is, there- 
fore, to that extent inoperative and in- 
effectual, against the reversionary in- 
terests of the descendants. (Para 22) 


Cases Referred: Chronological Paras 
ATR 1951 SC' 210: 1951 Alr LJ (SC) 60 


15 

ATR 1949 East Punj 401 21 
ATR 1928 PC 294 2] 
(1915) ILR 42 Cal 455: ATR 1915 Cal 
161 (2) 14 
(1861) 9 HLC 691:11 ER 900, Salisbury 
v. Gladstone 14 
1608 Dav. Ir. 28, Tanistry Case 14 


P. S. Jain, with V. M. Jain, for Ap- 
pellants; S. P. Jain, with D. R. Kapur, 
for Respondents. 


S. S. DEWAN, J.:— This judgment 
will dispose of two Letters Patent Ap- 
peals Nos. 30 and 29 of 1975 filed by 
‘Mahipat and others against Bhim Singh 
and others which are directed against the 
judgment of the learned single Judge 
.dated November 7, 1974 whereby the 
. learned Judge reversed the judgment of 
the Additional District Judge, Rohtak 
dated February 25, 1972 and allowed Re- 
gular Second Appeal No. 889 of 1972 
filed by Bhim Singh and as a con- 
sequence dismissed Regular Second Ap- 
peal No. 975 of 1972 preferred by Mahi- 
pat and others. 


2. Following pedigree table ofthe par- 
. ties will be of assistance in understand- 
ing the facts of the case out of which 
the appeals have arisen :— 

(See pedigree table on next page) 

3. Hari Singh died issueless on June 


30, 1965. On Oct. 26, 1964 he executed | 
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a will marked Exhibit .D. 1. whereby he | 


bequeathed his entire property includ- 
ing the agricultural] lands, which are 
the subject matter of present litiga- 


‘tion commenced by Mahipat and Birkha, 


in favour óf Bhim Singh, a grandson of 
his real brother namely Ghasj in lieu of 
services rendered by him during his life- 
time. 

4. Parties are Jats by tribe and be- 
long to Rohtak tehsil in the district of 
Rohtak and are admittedly governed by 
custom. 

% Claiming to be the nearer rever- 
sioners of Hari Singh, the testator and 
hence entitled to the property left by 
him in preference to Bhim Singh, the 
legatee, Mahipat and Birkha sons of Har 
Nand brought a suit against him for the 
possession of agricultural lands described 
in the plaint alleging inter alia that they 
were ancestral in the hands of Hari 
Singh and that according to the custom 
which ruled, he had no power to make a 
will in respect of them. It was, there- 


. fore, pleaded that the will made by him 


did not confer any right in the lands 
on Bhim Singh and was inoperative and 


‘ ineffective against their reversionary in- 


terest therein. Bhim Singh repudiated 
all the allegations. It may be stated that 
Birkha died during the pendency of the 
suit and his legal representatives were 
impleaded as plaintiffs. The trial court 
settled a number of issues including those 
relating to the character of the lands, 
ancestral or otherwise, and the com- 
petency of Hari Singh to make a will in 
respect of them. The trial court found 
that the lands were ancestral in the 
hands of Hari Singh. As to the custom 
turning upon the power of male pro- 
prietor to- make a testamentary disposi- 
tion of his property, the plaintiffs re- 
lied upon the entry in the Riwaj-i-Am 
of Rohtak tahsil compiled in the year 
1909 Exhibit P. 8 which prohibits with- 


Out exception such a disposition and fur- . 


ther states that if one is made, it cannot 
be acted upon. The defendants on the 
other hand relied upon the custom re- 
corded in the Riwaj-i-Am of the year 
1879 copy of which is Exhibit D. 2, which 
relates clearly to alienations only by a 
sonless proprietor. It provides that if 
he alienates his property by sale, mort- 
gage or gift; the reversioners are not 
entitled to object to any such transfer. 
On its basis it was sought to be contend- 
ed on behalf of the defendants that the 
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Khubi 
| 
| | 
Har Nand Ghesi Hari Singh (died issueless 
i. | Testatoz) 
j | 
Mahipat a“ le 
| | i | | i | 
Bhim Jega Risal Singh Pirthi Tara Darya Singh 
| 


(legates) 
Savitei 
(daughter) 


Mst. Nathan Risal 
(widow of Singh 
Birkha) 


unrestricted power so conferred would 
also include the power to make a will in 
respect of the same. The trial court for 
the reasons stated by it found that the 
custom regarding testamentary disposi- 
tions as contained in Riwaj-i-Am of 1909 
would govern the case and consequently 
held that the will in question was in- 
valid and inoperative against the rever- 
sionary interests of the plaintiffs in the 
fand and decreed the suit filed by them 
in toto. 

6. On appeal by Bhim Singh, the 
fearned Additional District Judge, Rohtak 
agreed with the view of the trial court 
so as to hold that as far as a testamen- 
tary disposition was concerned, the par- 
ties were governed by the custom record- 
@d in the Riwaj-i-Am of 1909. He, how- 
ever, held. that the prohibition on the 
power to make a will covered within 
its ambit only the ancestral property. 
On the evidence he found that a portion 
of the land in dispute was self-acquired 
and to that extent the will made by 
Hari Singh was opined to be valid. He 
further found that the plaintiffs were 
entitled only to half of the ancestral land 
left by Hari Singh, that being the share 
of their inheritance in it in view of the 
presence of a co-heir namely Shaloo, a 
son of the sister of Hari Singh. The de- 
cree granted by the Court of first in- 
stance was accordingly modified and the 
appeal filed by Bhim Singh partially al- 
lowed. Aggrieved thereby both the par- 
fies appealed to this Court. 


7. In this appeal, R. S. A. No. 889 of 
1972, Bhim Singh challenged the find- 
ing arrived at by the lower courts that 
by custom Hari Singh had no power to 
make the will. Mahipat and others through 
their appeal @. S. A. No, 975 of 1972) 


Sumitre 
(daughter) 


Murti 
(daughter) 


questioned the correctness of the find- 
ings of the lower appellate Court holding 
that a part of the lands was not ancestral 
and that they were entitled to inherit only 
a half of the ancestral lands. The appeals 
came up for hearing before the learned 
single Judge. It was contended by the 
learned counsel for Bhim Singh thaf 
there was a clear averment in the writ- 
ten statement that the will in his fa- 
vour was in lieu of services and that such 
disposition of property was allowed by 
the customary ław of Punjab. The 
Tearned counsel for Mahipat and others 
opposed the contention asserting that 
there was no specific issue on the poinf 
whether the property had been bequeath- 
ed in favour of Bhim Singh in lieu of 
services and whether there was any 
custom sanctioning such a bequest. The 
learned single Judge observed that 
though issue No. 3 as framed was com- 
prehensive enough to enable Bhim Singh 
to lead evidence on the contentions 
raised before him, yet he felt inclined to 
take the view that a specific issue on 
them was called for and proceeded to 
Strike the following issue by order dated 
Feb, 27, 1974 :— 

“Whether the will dated October 26, 
1964, executed by Hari Singh in favour 
of Bhim Singh (defendant No. 6) was 
in lieu of services and if so, what is its 
effect? (onus on the defendants).” 


The learned single Judge directed the 
trial court to record evidence on the 
issue and submit his report through the 
District Judge who in turn was required 
by the order to record his views. On 
evidence produced by the parties, the 
trial court found that the fact that Bhim 
Singh had rendered services to Hari 
Singh, had not been established and 
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that no such custom as had been con- 
tended for could be held proved. The 
learned District Judge on appreciation 
of the evidence recorded the opinion that 
Bhim Singh had rendered services to 
Hari Singh during the lifetime but, in 
his opinion, the fact of rendering the ser- 
vices had no effect whatsoever as far as 
the power to make a will was concern- 
ed. In other words, in his view the cus- 
tomary law bearing on: such power 
made no distinction whether the will was 
made in ieu of services or otherwise. 


8. After the receipt of reports made 
by the two Courts below and hearing 
arguments advanced on behalf of the 
parties, the learned single Judge on ap- 
preciation of evidence affirmed the find- 
ing of the learned District Judge and 
held that Bhim Singh had rendered ser- 
vices to Hari Singh and proceeded to 
examine fwo questions — (i) whether or 
not under the customary law governing 
the parties Hari Singh was empowered 
to make a will in lieu of the services 
and (ii) whether or not the custom re- 
corded subsequently in the year 1909 
which prohibits a sonless male proprie- 
tor to make a will was reasonable, a 
question which was raised for the first 
time before him. 

9. Relying on the custom incorporat- 
ed in the Riwaj-i-Am of year 1879 Ex- 
hibit D. 2 of which mention has been 
made above, the learned single Judge 
has concluded that Jats of Rohtak tehsil 
can by virtue of it competently make 
a testamentary disposition of ancestral 
property. Reasons for the conclusion, 
as stated, can be summed up thus; “The 
custom as recorded confers unrestricted 
powers on a male proprietor to deal 
with his property as he chooses. He can 
alienate if in the absence of valid neces- 
sity and dispose it of by making a gift. 
In substance there is hardty any dif- 
ference between a gift and a will 
Whereas a gift operates as a transfer of 
property in praesenti, the will takes 
effect after the death of the testator, 
Therefore a male proprietor has the 
power to make a will” 

16. The contention on behalf of the 
appellants is that the custom recorded 
in the Riwaj-i-Am of 1909 Exhibit P. 8 
which expressly prohibits testamentary 
disposition had to be preferred and given 
effect to was turned down by the learn- 
ed single Judge, in this behalf, the 
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learned single Judge expressed doubt if 
a custom later in point of time could be 
preferred to the earlier and proceeded 
to observe that as an essential prerequi- 
site a custom should be ancient and cer- 
tain which implied that an earlier state- 
ment of custom, unless it is modified by 
judicial opinion or the community, itself 
should be preferred. With this reason- 
ing, the learned single Judge declined 
to give effect to the custom recorded in 
the Riwaj-i-Am of 1909 and gave effect 
to the one recorded in the Riwaj-i-Am 
1879 Exhibit D. 2 and on its basis up- 
held the validity of the wil! executed by 
Hari Singh. 

11, On the question of reasonableness 
of the custom prohibiting testamentary 
disposition, the learned single Judge has 
held that it is umreasonabiie and con- 
sequently unenforceable, In the view 
of the learned single Judge i® is unrea- 
sonable because of the likelihood of 
practical difficulties which a sonless male 
proprietor wishing to retain his property 
till] the end of his life may have to face 
on account of the absence of power to 
make a will. According to the learned 
single Judge, amale proprietor requiring 
assistance of a close relation in cultiva- 
tion of his lands or other matters may 
have to sell it with a view to compen- 
sate him out of the sale proceeds and 
yet the relation so compensated 
may not render assistance and thus de- 
ceive him. But if there was a power to 
make a will, the chances of deception, 
observes the learned single Judge, will 
be eliminated for in that event the re- 
lation in whose favour testamentary dis- 


position is assured wilt stand by the 
testator, As a result of the afore- 


said findings, the learned single Judge 
accepted R. S. A. No. 889 of 1972 
filed by Bhim Singh and rejected the 
appeal (R. S. A. No. 995 of 1972) sub- 
mitted by Mahipat and others without 
examining its merits, 

12. The views of the Tearned single 
Judge on both the questions have been 
vehemently assailed by Shri Pitam Singh 
Jain the learned counsel for the appel- 
lants. The learned counsel contended 
that the custom recorded during the set- 
tlement of year 1909 which 
denied to a male proprietor the right to 
make a will would govern the decision 
of the case to the exclusion of the one 
recorded during the settlement of the 


expressly 
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year 1879. He maintaimed that the cus- 
tom recorded-in the year 1879 could not 
be so read as to include it within the 
power of testament. He further con- 
tended that the custom which prohibits 
alienation by will could not be held to 
be unreasonable and that the reasons 
assigned by the learned single Judge 
so as to declare it to be unreasonable 
were not relevant to an inquiry into the 
reasonableness of a custom. 

13. Before I examine the contentions 
raised, it appears necessary to point out 
that in his written statement Bhim Singh 
did not plead that there existed a custom 
in his tribe according to which a sonless 
male proprietor could competently make 
a valid will in favour of a relation in 
lieu of services rendered by him during 
his lifetime. Consequently an investiga- 
tion into the question of the existence 
of such a custom and the fact whether 
or not Bhim Singh had rendered services 
which was ordered by the learned single 
Judge was not called for. It may be 
observed that the rendering of the ser- 
vices by Bhim Singh to Hari Singh dur- 
ing his lifetime which has. been held 
established by the learned single Judge 
will, be a factor of no relevance in con- 
sidering the competence of Hari Singh 


make a will on the basis of the state- 


ment of custom recorded in the 


1879, 


14, I propose to consider first the 
question of reasonableness of the cus- 
tom which expressly inhibits testamentary 
disposition. There is and can be no dis- 
pute that amongst other attributes, a 
custom to be followed and enforceable 
must be reasonable. In other words, it 
must not be against reason. What then 
is the reason on the basis of which a 
custom can be declared judicially to be 
unreasonable js the question? Evidently 
enough, it cannot be each and every re- 
ason. In the case of Mahamaya Debi v. 
Haridas Haldar reported as (1915) ILR 
42 Ca] 455 in which reasonableness of a 
custom which -sanctioned transfer of 
Palas (turn of worship) was brcught in- 
to question. A Division Bench of the 
Court held the custom to be reasonable 


year 


and stated the reasons relevant in judg- 


ing the reasonableness of a custom in 
these terms: — 


"Tt is indisputable that if a canton be 
against’ reason, it has no force in, law; 
62a, tha 


but. as ‘explained in Co, Litt., 
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reason here referred to is not ‘to be un- 
derstood as meaning. every unlearned 
man’s reason, but artificial and legal 
reason warranted by authority. of law; 
or, as Blackstone puts it, (Commentaries, 
Vol. I, p. 77) it is sufficient if no good 
legat reason can be assigned against it, 
when, however, it is said that a custom 
is void because it is unreasonable, no- 
thing more is meant that that the un- 
reasonable character of the alleged cus- 
tom conclusively proves that the usage, 
even though it may have existed from 
time immemorial, must have resulted 
from accident or indulgence and not 
from any right conferred in - ancient 
times, Salisbury v. Gladstone, (1861) 9 
HLC 691, 700, 701. It is also well settled 
that the period for ascertaining, whe- 
ther a particular custom is reasonable or 
not, is the time of its possible inception, 
this is in accord with the observation in 
the Tanistry case, (1608) Dav. Ir. 28 (29, 
32) “the commencement of a custom (for 
every custom hath a commencement al- 
though the memory of man doth not ex- 
tend to it, as the river Nile hath a spring 
although geographers cannot find it) 
ought to be upon reasonable ground and 
cause, for if it was unreasonable in the 
original, mo usage or continuance can 
make it good: Quod ab initio non--valet, 
in tractu temporis non convaleseit.” When 
tested in the light of these principles, 
no good ground can be assigned why 
the custom should be condemned as an- 
reasonable (at pages 473-474).” 

15. The Supreme Court in the case of 
Ram Dhan Lal v. Radhe Sham, reported 
as AIR 1951 SC 210, also referred to one 
such reason as forming the basis for 
decision in case a custom is challenged 
as unreasonable and repelled the chal- 
lenge made to a custom laying down 
deep stream rule for settlement of dis- 
putes arising between the riparian pro- 
prietors and observed thus :— 

“It is urged by the learned counsel for 
the appellants that such custom is un- ` 
reasonable and should for that reason 
be held to be unenforceable in law. It 
cannot be denied that the application of 
the deep stream rule might work in- 
justice in certain cases as the gain or 
loss of property is made to depend upon 
accidental and uncertain phenomena or’ 
mere caprice of nature; but on the other `: 
hand, the custom affords a convenient and 
effective way of avoiding ‘boundary’ dis- 
pies which might otherwise: be. a fruits! 
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ful source of strife and contentiqn be- 
tween riparian proprietors. A custom 
must not certainly be against reason, 
but the reason referred to here is not 
to be understood as meaning every un- 
learned man’s reason but artificial and 
legal reason warranted by authority of 
law; Vide Coke on Littleton 62 (a). - It 
is sufficient if no good legal reason can 
be assigned against it. Prevention of 
quarrels and disputes between contigu- 
ous villages and estates is certainly an 
object beneficial to the community and 
judged by this test, the custom of Dhar 
Dhura cannot be held to be unreason~- 
ble. It may be pointed out in this con- 
nection that in some shape or other this 
deep stream rule has been recognised in 
India from very early times aS a con- 
venient mode of settling boundary dis- 
putes and Brihaspati, the Hindu Smriti 
writer, enunciates the rule in almost 
identical terms which has been referred 
to in the writings of later commentators 
as pointed out by Lal Mohan Dass in his 
Tagore Law Lectures on the Law of 
Riparian Rights: Vide Dash on the law 
of Riparian Rights page 178. The first 
contention of the appellant, therefore, 
cannot be accepted. (at page 213 para 
9).” : 


16. Judged by the principles as 
enunciated, it is not possible to hold that 
the long standing custom of immemorial 
antiquity prohibiting a will in regard 
to the ancestral property, fully evidenc- 
ed by answer to question No. 93-A in 
the Riwaj-i-Am of Rohtak District by 
E-Joseph I.C.S. (1911 Edition) in the 
tribe amongst the Jats, to which the par- 
ties belong, is unreasonable. With al 
respect to the learned single Judge, the 
practical difficulties which according to 
him a male proprietor will have to ex- 
perience during his lifetime if the cus- 
tom prohibiting testamentary disposition 
were to be held as reasonable cannot be 
accepted as a legally permissibite test for 
determining reasonableness of this cus- 
tom. Such a custom, it- cannot be dis- 
puted, prevails in numerous agricultural 


tribes in the State and has never been. 


adjudged to be-unreasonable, It is of 
the essence of agnatic theory that in re- 
spect of ancestral immoveable property 
‘lin the hands of an individual, there ex- 
ists some sort of residuary interest in 
all the descendants of the first owner or 


body of owners, however remote and, 


Mahipat y.::Bhim . Singh. 


-his property, 
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contingent may. be. the probability  of!. 
some among such descendants ever 
having the enjoyment of the property and 
the owner in possession is not regarded 
as having the whole or sole interest in 
the property. Though it is so, a male! 
proprietor in possession of ancestral pro- 
perty may well divert the course of suc- 
cession by making a will of it if the 
power of testamentary disposition were 
conceded to him by custom and thus de- 
feat the expectations of the agnates 
and their residuary interest in the pro- 
perty. That exactly is the reason why 
custom denying such a power has been 
favoured by the agricultural tribes. For 
all these reasons, the finding of the learn- 
ed single Judge to the effect that the cus- 
tom recorded in the Riwaj-i-Am of 1909 
prohibiting testamentary disposition is 
unreasonable and hence unenforceable, 
cannot be sustained and is, therefore, re- 
versed, . 

17. The custom recorded during the 
settlement of 1909 having been held to 
be reasonable, the sole question now is 
whether this alone covers the power of 
festamentary disposition by the Jats in 
the Rohtak District. Before consider- 
ing the same it is necessary to set the 
same down :— 


“Sections v. Wills and Legacies: 
83-A. Jats, Ahirs, Hindu Rajputs of 
Jhajjar, Brahmans, and Pathans of Guri- 
ani Zail, have no custom of making 
wills and say that if any one made one 
it would be inoperative. Pathans of 
Gohana and Hindu and Muhammadan, 
Rajputs of Gohana and Rohtak say that 
a will must be in writing and is com- 
plied with, but must not transgress the 
recognised rule of inheritance of ances- 
tral property. Pathans of Jhajjar out- 
side Guriani Zail and Shekhs of Jhajjar 
say that a man can make a will orally 
or in writing, dealing with one-third of 
movable or immovabie, 
ancestral or acquired, but not with more. 
No instances are produced by Pathans 
or Rajputs of a will except one by Mus- 
sammat Dhana, Rajputhi of Gohana. in 
favour of Allahdad, son of Faujdar 
Khan, and this was never operated on.” | 

18. What further deserves pointed 
notice is the fact that. the aforesaid re- 
cord of custom does not stand in isola- 
tion, is equally borne out from the ear- 
lier record in the “Punjab. Customary 
Law Volume II, by C. L. Tupper, Edition. 
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1881,” Therein in Section II at page 180 
pertaining to Rohtak District a specific 
entry with regard to the will is in the 
following terms :— 

“43. There is no custom o? making 
wills among the Zamindars.” 

“What they call a will is merely a 
dying request, which they regard or not 
as they see fit.” 

18. It is evident from the above that 
there is a consistent stream cf custom 
and records thereof specifically on the 
point of will, holding that the Jats of 
Rohtak have no power to bequeath away 
their ancestral property. - 


20. In face of the above the reliance 
on the part of the defendants-respon- 
dents on Exhibit D. 2, which primarily 
and evidently relates to alienations, 
does not appear to be well conceived. A 
reference to Exihibit D. 2 would show 
that it expressly deals with sale, mortgage 
and gift and does not even remotely relate 
to wills or testamentary disposition. 
Even otherwise, the answer to the ques- 
tion herein appears to be rather in 
equivocal terms. This apart, what de- 
serves highlighting is that in the face 
of the existence of clear cut custom that 
amongst the Jats of Rohtak District, the 
making of will was unknown and in ‘any 
case was not recognised as valid. it would 
be vain to give the same power on the 
basis of an entry like Exhibit D. 2, 
which exclusively relates to ordinary 
alienation of property. 


21. Shri S. P. Jain, on behalf of the 
respondents was unable to urge anything 
sustantial against the categoric enuncia- 
tion of custom in Entry 43 of Tupper’s 
Customary Law and answer te question 
No. 93-A by E. Joseph. What was half- 
heartedly submitted was that the quoted 
custom therein debarring testamentary 
disposition was not supported by specific 
instances. This is hardly an argument 
for ignoring a clear-cut recorded custom 
adopted by a community governed by 
such a customary law. An argument of 
this nature has been authoritatively 
negatived in Labh Singh v. Sarjit Singh 
reported as AIR 1949 East Punj 401 in 
the foliowing terms :— 


“Now it is well settled that an entry 
in the Riwaj-i-Am is a presumotive evi- 
dence of the existence of the custom 
recorded therein even though it is not 
supported by any instances, Reference 


Karnail Singh v. Kapur Singh (FB) 


A.L R, 


may in this connection be made amongst 
other cases to the decision of their Lord- 
ships of the Judicial Committee in Mt. 
Vaishno Ditti v. Mt. Rameshwari, ILR 
10 Lah 36: (AIR 1928 PC 294).” 


22. In view of the aforesaid discus- 
sion, I hold with great respect to the 
learned single Judge that the only cus- 
tom attracted to the case is the answer 
to question No, 93-A of Customary Law 
by E. Joseph and the same cannot be 
negatived by holding it unreasonable. 
Consequently Hari Singh had no power 
to make the will in respect of the an- 
cestral property in his hands and the 
one made by him is, therefore, to that 
extent inoperative and ineffectual, 
against the reversionary interests of the 
plaintiff-appellants. Consequently L.P, A, 
No. 30 of 1975, which is directed 
against the judgment of the learned 
single Judge in R. S. A. No. 889 of 1972 
is allowed and the judgment of the 
learned single Judge is set aside and 
that of the learned Additional District 
Judge, Rohtak is hereby restored. 


23. It deserves recalling that L. P. A, 
No. 29 of 1975 directed against the find- 
ings of the learned Additional District 
Judge with regard to the ancestral or 
non-ancestral nature of part of the pro- 
perty was not pressed before us. The 
same is accordingly dismissed. 

24, In the circumstances there will 
be no order as to costs in both the ap- 
peals, 

S. S. SANDHAWALLA, C, J.:—TI agree, 

Order accordingly, 
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FULL BENCH 
PREM CHAND JAIN, Ag. C. J,, 
D. S TEWATIA AND 
J. M. TANDON, JJ. 

Karnail Singh and others, Appellants 
v. Kapur Singh and another, Respon- 
dents. 

Letters Patent Appeal No. 221 of 1977, 
D/- 18-2-1980.* 

Court-fees Act (1870), Sec. 7 {ix} and 
Sch. 1 Art, 1 — Appeal against final 
decree passed in redemption suit — Ap- 


*Against judgment of R. N. Mittal, J. in 
C. M. No. 518-C-I of 1977 in R. F. A. 
No. 432 of 1977, D/- 5-5-1977. 
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peal against preliminary decree on 
which ad valorem court-fee has been 
paid, pending decision — Court-fee pay- 
able on memorandum of appeal against 
final decree, C. M. No. 518-C-I of 1977 
in R. F. A. No. 432 of 1977, D/- 5-5- 
1977 (Punj & Haryana), Reversed; AIR 
1923 Lah 632, Dissented from. 


An ad valorem coure-fee is payable 
on the memorandum of appeal filed 
against a final decree passed in a re- 
demption suit even if an appeal against 
a preliminary decree is pending on 
which ad valorem court-fee has already 
been paid. (Para 13) 

The matter of the payment of the 
court-fee is governed by the provisions 
of Court-fees Act and has to be decided 
strictly in accordance thereof. Under 
the Court-fees Act, there is no provision 
which may warrant payment of fixed 
court-fee on an appeal from the final 
decree, (Para 9) 

In a suit for redemption, a prelimin- 
ary decree is distinct from a final 
decree and a party, if aggrieved from 
that decree, does not prefer an appeal, 
then the matters adjudicated therein 
cannot be attacked in appeal filed 
against the final decree, If the real ap- 
peal is that which has been filed against 
the preliminary decree, then there is 
absolutely no need to file an appeal 
against the final decree, as in the event 
of the success of the appeal against the 
preliminary decree, the final decree 
even if passed, would automatically fall. 

(Paras 8, 10) 

But in case, some new matters have 
been adjudicated upon in the final 
decree, then an independent appeal 
would be required to be filed. In that 
event, it would become absolutely 
necessary to pay ad valorem court-fee 
on the memorandum of appeal, The twa 
appeals which are filed against the pre- 
liminary and final decrees, have nothing 
common between them and have to be 
decided and adjudicated upon indepen- 
dent of each other. In matters of the 
payment of the court-fee hardship or 
any ethical consideration has never 
erept in. C. M. No, 518-C-I of 1977 in 
R. F. A. No, 432 of 1977, D/- 5-5-1977 
(Punj & Har), Reversed; AIR 1923 Lah 
632, Dissented from; AIR 1953 Mad 415 
and AIR 1947 Pat 113, Approved. 

— (Para 10) 
Cases Referred : Chronological Paras 
AIR 1963 SC 992 8 
AIR 1953 Mad 415 10 
AIR 1947 Pat 113 10 
AIR 1923 Lah 632 2, 3, 18, 12 


Karnail Singh v, 


Kapur Singh (FB) P.& H, 203 


H. L. Sarin, Sr. Advocate with M. L. 
Sarin and R. L. Sarin, for Appellants; 
A. N. Mittal, for Respondents. 

PREM CHAND JAIN, J.:— (Refer- 
ence dated 28-9-1979 by Prem Chand 
Jain and D. S. Tewatia, JJ.) The ques- 
tion that falls for determination in this 
appeal may be stated thus :— 

“What court-fee would be payable on 
the memorandum of appeal filed against - 


‘a final decree passed in a redemption 


suit when an appeal filed against a pre- 
liminary decree, on which ad valorem 
court-fee has been paid, is still pending 
decision?” 

2. The learned single Judge, against 
whose judgment the present appeal un- 
der clause X of the Letters Patent has 
been filed, has on the basis of a Divi- 
sion Bench judgment of the Lahore 
High Court in Budhuram v. Niamat Rai 
AIR 1923 Lah 632, held that a fixed 
court-fee would be payable on such a 
memorandum of appeal. 

3. Mr. M. L. Sarin, learned counsel 
appearing for the appellants, has chal- 
lenged the correctness of the aforesaid 
finding of the learned single Judge by 
contending that an appeal is filed 
against a decree and that there is no 
provision either in the Code of Civil 
Procedure or in the Court-fees Act per- 
mitting affixation of a fixed court-fee on 
a memorandum of appeal filed against a 
final decree where an appeal against a 
preliminary decree is pending decision. 
The learned counsel also ‘submitted that 
the view taken in Budhuram’s case 
(supra) does not lay down the correct 
law and deserves to be re-considered. 

4. On the other hand, Mr. A, N. 
Mittal, learned counsel for the respon- 
dents, reiterated the stand taken by him 
before the learned single Judge, 

5. After giving our thoughtful con- 
sideration to the entire matter, we find 
that there is considerable force in the 
contention of the learned counsel for the 
appellants, 

6. Before dealing with the question 
of court-fees, it would be essential to 
understand the scope of the word 
‘decree’. This expression has been de- 
fined in sub-section (2) of Section 2 of 
the Code of Civil Procedure, as fol- 
lows :-— 

‘Decree’ means the formal expression 
of an adjudication which, so far as re- 
gards the Court expressing it, conclu- 
sively determines the rights of the par- 
ties with regard to all or any of the 
matters in controversy in the suit and 
may be either preliminary or final, It 
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shall be deemed to include. the rejection 
of a plaint and the determination of any 
question within Section 144, but shall 
not include— 

(a) any adjudication from which an 
appeal. lies as an appeal from an order 
or 


(b) any order of dismissal for default. 
Explanation —— A decree is preliminary 
when further proceedings have to be 
taken before the suit can be completely 
disposed of. It is final when such ad- 
judication completely disposes of the 
suit. It may be partly preliminary and 
partly final.” 


7. From the bare perusal of the 
aforesaid provisions, it is evident that 
preliminary decree also falls within the 
said definition. The decrees that are re- 
cognised under the Code, are prelimin- 
ary decree, final decree, decree partly 
preliminary and partly final, and order 
rejecting the plaint. Under the Code, 
there are classes of cases in which a 
preliminary decree is required to be 
passed and a suit for redemption is one 


of them. In such a suit, there are two - 


stages when a decree i's passed, ie, a 
preliminary decree and a final decree, A 
preliminary decree in a redemption suit 
is not a tentative decree, but decides 
conclusively so far as it deals with the 
matters concerning the passing of that 
decree, Thereafter a final decree is pass- 
ed which again decides conclusively the 
matters raised therein. A party is bound 
to prefer an appeal, if it is aggrieved 
against a preliminary decree, otherwise, 
the matters decided therein cannot be 
agitated in an appeal preferred against 
the final decree. This position is quite 
evident from the provisions of Section 97 
‘of the Code which provides that where 
any party aggrieved by a preliminary 
decree, does not appeal from such 
decree, he shall be precluded from dis- 
puting its correctness in any appesi 
which may be preferred from the final 
decree. 


8. This section was enacted in the 
year 1908. Under the old Code of 1882, 
objections to the preliminary decree 
could be raised in the appeal against the 
final decree. Therefore, under the law, 
as it now stands, a party is required to 
file an appeal from the preliminary 
decree and cannot wait to attack it in 
an appeal against the final decree, The 
subject matter of the appeal against the 


preliminary decree has to be different - 


from that of the final decree. Any point 
agitated . in. an appeal. against a. preli- 
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minary decree, cannot form a ground of: 
attack in final decree. This position is 
abundantly clear from the judgment of 
the Supreme Court in Venkata Reddy v. 
Pothi Reddy, AIR 1963 SC 992, wherein 
at page 995, it has -been observed thus: 


“A preliminary decree passed, whe- 
ther if is in a mortgage suit or a parti- 
tion snit, is not a tentative decree but 
must, in so far as the matters dealt with 
by it are concerned, be regarded as con- 
clusive. No doubt, in suits which con- 
template the making of two decrees, a 
preliminary decree and a final decree, 
the decree which would be executable 
would be the final decree, But the final- 
ity of a decree or a decision does not 
necessarily depend upon its being exe- 
cutable. The legislature in -its wisdom 
has thought that suits of certain types 
should be decided in stages and though 
the suit in such cases can be regarded 
as fully and completely decided only 
after a final decree is made, the decision 
of the court arrived at the earlier stage 
also has a finality attached to it. It 
would be relevant to refer to Section 97 
of the Code of Civil Procedure which 
provides that where a party aggrieved 
by a preliminary decree does not appeal 
from it, he is precluded from disputing 
its correctness in any appeal which may 
be preferred from the final decree, This 
provision thus clearly indicates that as 
to the matters covered by it, a prelimin- 
ary decree is regarded as embodying the 
final decision of the court passing that 
decree,” 


Thus from the aforesaid discussion, it 
is evident that in a suit for redemption, 
a preliminary decree is distinct from a 
final decree and a party, if aggrieved 
from that decree, does not prefer an ap- 
peal, then the matters adjudicated there- 
in cannot be attacked in appeal filed 
against the final decree. 


9. Having arrived at the aforesaid 
conclusion, the next question that arises 
for determination is as to what court-fee 
would be payable on the two appeal’, 
i.e, one preferred against the prelimin- 
ary decree and the other preferred 
against the final decree. It may be ob- 
served at the outset that the matter of 
the payment of the court fee is govern- 
ed by the provisions of Court-fees Act 
and has to be decided strictly in accord- 
ance thereof. No other consideration can 
enter into the picture. If any exemption 
or credit can be claimed by any party, 
then the same has to be under some]. 
provisions of the said Act, There is: noj- 
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gaiNsaying. that under the: Court-fees Act, 
there is no provision which may war- 
rant payment of fixed court-fee on an 
appeal from the final decree, The conten- 
tion of Mr. Mittal, learned counsel for 
the respondents was that an appeal from 
a final decree is of a formal nature and 
generally does not contest anything be- 
yond what is contested in the appeal 
from the preliminary decree, and in this 
situation, only fixed court-fee is payable 
on such an appeal, 


16. The argument, on the face of it, 
appears to be untenable. As earlier ob- 
served, the matter of the payment of 
court-fee is strictly governed by the 
provisions of the Court-fees Act, If the 
real appeal is that which has been filed 
against the preliminary decree, then 
there is absolutely no need to file an 
appeal against the final decree, as in the 
event of the success of the appeal 
against the preliminary decree, the final 
decree even if passed, would automati- 
cally fall. But in case, some new matters 
have been adjudicated upon in the final 
decree, then an independent appeal 
would be required to be filed. In that 
event, it would become absolutely neces- 
sary to pay ad valorem court-fee on the 
memorandum of appeal. The two appeals 
which are filed against the preliminary 
and final decrees, have nothing common 
between them and have to be decided 
and adjudicated upon independent of 
each other. In matters of the payment 
of the court-fee, hardship or any ethical 
consideration has never crept in. The 
view, which we are inclined to take, 
finds full support from the judgment of 
the Madras High Court in Kothandara- 
man v, Collector of Chingelput District, 
ATR 1953 Mad 415 and of Patna High 
Court in Smt. Kausalya Debi v. Kaul- 
eshwar Singh, AIR 1947 Pat 113. But 
the Division Bench judgment in Budhu- 
ram’s case (supra) has taken a contrary 
view. Hence, it has become necessary 
to refer this matter to a larger Bench 
for reconsideration of the view taken in 
Budhuram’s case (supra). Consequently, 
we direct that papers of this case he 
laid before the learned Chief Justice for 
constituting a larger Bench. 


PREM CHAND JAIN, Ag. C. J. (Tudg- 
ment dated 18-2-1980) :— 11. This judg- 
ment of ours may be read in continua- 
tion of the order of reference dated 
September 28, 1979. 


12. While dealing with - the matter, 
detailed reasons have been given in the 
. referring order for coming to the con- 
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clusion. that ad valorem court-fee would 
be payable on a memorandum of appeal 
filed against the final decree passed in a 
redemption suit even if an appeal 
against the preliminary decree is ‘still 
pending decision. As a different view 
had been taken in Budhuram v, Niamat 
Rai, AIR 1923 Lah 632, it had become 
necessary to get the matter decided by 
a larger Bench and that is how we are 
seized of the matter, 


13. We have heard the learned coun- 
sel for the parties. No new argument 
has been advanced and those very points 
were put forth which have been consi- 
dered at length in the referring order, 
For the detailed reasons given in the re- 
ferring order, we find ourselves unable 
to agree with the view taken in Budhu- 
ram’s casé and hold that ad valorem 
court-fee would be payable on the 
memorandum of appeal filed against a 
final decree passed in a redemption suit 
even if an appeal against a preliminary 
decree is pending on which ad valorem 
court-fee has already been paid. 


14. In view of the aforesaid answer, 
we allow the appeal and ‘set aside the. 
judgment of the learned single Judge in 
this respect. The defendant-appellants 
are granted three months’ time to make 
up the deficiency in the court-fee. If 
deficiency in the court-fee is not made 
good within the aforesaid period, then 
the appeal of the defendants shall stand 
dismissed. In the circumstances of the 
case, we make no order as to costs, 


D. S. TEWATIA, J.:— I agree, 
J. M. TANDON, J.:— I agree. 


Appeal allowed. 


Territory, Chandigarh 
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Ashok Kumar, Petitioner v. The Union 
Territory of Chandigarh and another, 
Respondents, 


Civil Revn. No. 2912 of 1979, D/- 11-4- 
1980* 


Civil P. C. (1908), Sections 115 and 113 
— Revision — Trial Court categorically 
stated that no case is made out under 
Section 113 for making refcrence to High 
Court for declaring the Regulation in 
question as invalid or illegal — Discre- 
tion exercised by trial Court, held, could 


*From order of B. C. Rajput, Sub. J. ist 
Class, Chandigarh D/- 18-10-1979, 


DX/EX/B987/80/LGC 
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not be interfered with under Sec, 115. 

(Para 2) 

M. R. Agnihotri, for Petitioner; Anand 

Sarup, Sr. Advocate, M. L. Bansal with 
him, for Respondents, 


ORDER :—~— The plaintiff-petitioner has 
filed this revision petition against the 
order of the trial Court, dated 18th 
October, 1979, whereby his application 
under Section 113 read with Order 46 
and Section 151 of the Code of Civil 
Procedure has been disrnissed. 


2. The learned counsel for the respon- 
dents has raised a preliminary objection 
that no revision petition is maintainable 
against the order of the learned Sub- 
ordinate Judge, dismissing the plaintiffs 
application under Section 113 of the 
Code of Civil Procedure, because it is for 
the trial Court to state a case and refer 
the same for the opinion of the High 
Court. Since the trial Court was not 
satisfied that the case pending before it 
involves a question as to the validity of 
any Act, Ordinance etc., the High Court 
in the exercise of its jurisdiction under 
Section 115 of the Code of Civil Proce- 
dure, will not direct the Court to refer 
the same to the High Court. ‘I find force 
in this contention. Section 113 of the Code 
of Civil Procedure, reads as under :— 


“Subject to such conditions and limita- 
tions as may be prescribed, any Court 
may state a case and refer the ‘same for 
the opinion of the High Court, and the 
High Court may make such order’ there- 
on as it thinks fit: 


Provided that where the Court is satis- 
fied that a case pending before it involv- 
es a question as to the validity of any 
Act, Ordinance or Regulation or of any 
provision contained in an Act, Ordinance 
or Regulation, the determination of 
which is necessary for the disposal of 
the case, and is of opinion that such Act, 
Ordinance, Regulation or provision is in- 
valid or inoperative, but has not been 
so declared by the High Court to which 
that Court is subordinate or by the 
Supreme Court, the Court shall state a 
ease setting out its opinion and the re- 
asons therefor, and refer the same for 
the opinion of the High Court’. From 
the language of the said Section, the con- 
tention of the learned counsel for the 
respondents is clearly borne out, The 
trial Court has categorically stated that, 
tI am further of the’ opinion that no 
case is made out under Section 113 of 
the Code of Civil Procedure for making 
reference to the High Court for declar- 
ing the said Regulations as invalid or il- 


Bal Kishan v. State Transport Commr., Chandigarh 
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legal”. Thus, the discretion exercised by 
the trial Court cannot be interfered with 
under Section 115 of the Code of Civil 
Procedure, by this Court. Consequently, 
the revision petition is dismissed. How- 
ever, counsel for both the parties agree 
that a direction be given to the trial 
Court that the suit be decided within 
three months from today, if possible, 
From the nature of the suit, I find that 
not much evidence may be required to 
be adduced by the parties. The matter 
can be disposed of expeditiously. It is, 
therefore, directed that the trial Court 
shali dispose of the suit within three 
months from the date already fixed in 
the suit. However, there will be no 
order as to costs. 

Petition discussed, 
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RAJENDRA NATH MITTAL, J 
Bal Kishan and another, Petitioners 
v. The State Transport Commissioner, 
Haryana, Chandigarh and others, Re- 
spondents. 


Civil Writ Petn, No. 2065 of 1979, D/- 
29-2-1980. 


Motor Vehicles Act (1939), Sees. 55 
and 56 — Grant of public carrier’s per- 
mit —- Procedure in considering applica- 


tions for permit — State Transport Com- 
missioner while considering such cases is 
a quasi-judicial Tribunal — He is requir- 
ed to write a speaking order (Constitu- 
tion of India, Art. 226). 


The main considerations required to be 
taken into account in granting permit 
are the interest of the public in general 
and the advantages to the public of the 
service to be provided and the conve- 
nience afforded tothe public by the pro- 
visions of such service and the saving of 
time likely to be effected thereby. In 
order to determine the question as to 
who were entitled to get the inter zone 
permits, it was necessary that the in- 
terest of the public should have been 
taken into consideration by comparing 
the merits of the applicants inter se. 
AIR 1974 SC 1174, Foil. (Para 5) 


The State Transport Commissioner 
while deciding such cases is a quasi-judi- 
cial Tribunal and he has to consider on 
merits the claims of the respective 
parties. He should not take into considera- 
tion extraneous matters like guid- 
ance by the executive or administrative 
wing of the State. He should imparti- 
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ally decide the matter without any ex- 
traneous considerations, AIR 1964 SC 
1573, (1968) 70 Punj LR 330, Foll. 

(Para 6) 


Cases Referred: Chronological Paras 


AIR 1974 SC 1174 
(1968) 70 Pun LR 330 
AIR 1964 SC 1573 
AIR 1959 SC 694 
AIR 1959 SC 896 
AIR 1957 SC 232 


Laxmi Grover, for Petitioner; B, L. 
Gulati, for the State of Haryana; D. S, 
Nehra, for Respondents Nos, 3 to 7. 


ORDER :— This judgment will dispose 
of Civil Writ Petitions Nos. 2065 and 3528 
of 1979, which contain same questions of 
law. The facts in the judgment are being 
given from Civil Writ Petition No, 2065 
of 1979. 


2. Briefly the facts are that the State 
Transport Commissioner, Haryana (re- 
spondent No. 1) invited applications for 
the grant of 15 permits under the West- 
ern and Northern Zone Schemes. The 
petitioners submitted applications for the 
grant of permits under both the Schemes 
in response to the notice. It is alleg- 
ed that the authority concerned, accord- 
to law, is required to decide all the ap- 
plications on merits, taking into con- 
sideration the criteria laid down in Sec- 
tion 55 of the Motor Vehicles Act (here- 
inafter referred to as the Act). The peti- 
tioners received a letter from the Secre- 
tary, Regional Transport Authority that 
the permits would be granted by draw- 
ing lots. On receipt of that letter, they 
filed a Writ Petition No. 1029 of 1979. 
Notice of motion was issued in that writ 
petition and the Secretary, Regional 
Transport Authority, filed an affidavit on 
May. 22, 1979, stating that all the appli- 
cants were found identical on merits, in 
view of the provisions contained in Sec- 
tions 55 and 56 of the Act. In view of 
the aforesaid affidavit the writ petition 
was dismissed 


3. It is further averred by the peti- 
tioners that they filed applications 
for supply of the copy of the order 
in which the merits of the applicants 
and others were discussed and found to 
be identical but the same has not been 
supplied to them in spite of their best 
efforts. They have then averred that 
the respondents had tried to over-~reach 
this court and stated wrongly before it 
that all the applicants had been found 
identical on merits but in fact they had 
not compared the merits of the appli- 
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cants and no orders had been passed by 
the State Transport Commissioner to that 
effect, They have, consequently, chal- 
lenged the aforesaid orders. 


4, It is contended by Mr. Grover learn- 
ed counsel for the petitioners, that the 
State Transport Commissioner, was a 
quasi~judicial authority. He, while con- 
sidering the applications on merits, 
should have decided them according to 
the criteria laid down in Section 55 of 
the Act. According to the counsel, he 
did not do so but on the other hand 
ordered for extraneous considerations 
that the permits be allotted on the basis 
of draw of lots. He has also submitted 
that in spite of the best efforts of the 
petitioners, the copies of the orders were 
not supplied to them. 


5 I have heard the learned counsel 
for the parties at a considerable length 
and find force in the contention of the 
learned counsel for the petitioners, Sec- 
tion 55 of the Act relates to the proce- 
dure for considering applications for 
public carrier’s permits. It inter alia 
provides that a Regional Transport 
Authority shall in considering an appli- 
cation for a public carrier’s permits 
have regard to the advantages to the 
public of the service to be provided and 
the convenience afforded to the public 
by the provisions of such service and the 
saving of time likely to be effected 
thereby. In order to determine the ques- 
tion as to who were entitled to get the 
inter zone permits, it was necessary that 
the interest of the public should have 
been taken into consideration by com- 
paring the merits of the applicants inter 
se, A similar matter came before the 
Supreme Court in Patiala Bus (Sirhind) 
Pvt. Ltd. v. State Transport Appellate 
Tribunal, Punjab, AIR 1974 SC 1174. 
Bhagwati, J. while speaking for the 
Court observed as follows :— 


"The main considerations required to! 
be taken into account in granting permiti 
under Section 47 are the interest of the 
public in general and the advantages to 
the public of the service to be provided. 
These would include inter alia considera- 
tion of factors such as the experience 
of the rival claimants their past per- 
formance, the availability of stand-by 
vehicles with them, their financial re- 
sources,. the facility of well equipped 
workshop possessed by them etc. Failure 
to take into account any of these consi- 
derations and proceeding as if the stage 
carriage permits were a largesse to be 
divided fairly and equitably amongst the 
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- rival claimants is a. wholly erroneous ap- 


proach suffering from an infirmity.”. . - 


No doubt the aforesaid case was under 
Section 47 of the Act. That section re- 
lates to the procedure of Regional Trans- 
port Authority in considering applica- 
tions for. stage carriage permits. The 
criteria laid down for granting stage car- 
riage permits are the same which are 
provided in Section 55 of the Act. Thus 
the above observations are fully appli- 
cable to the present case. 

6 It is also well settled by the 
Supreme Court that the State Transport 
Commissioner while deciding such cases 
is a quasi-judicial Tribunal and he has 
to consider on merits the claims of the 
respective parties. He should rot take 
into consideration extraneous matters 
like guidance by the executive or admin- 
istrative wing of the State. He should, 
impartially decide the matter without 
any extraneous considerations. The fol- 
lowing observations of the Supreme 
Court in B. Rajagopala Naidu v. The 
State Transport Appellate Tribunal, 
Madras, AIR 1964 SC 1573, in this re- 
gard, may be read with advantage :— 

“This scheme shows that the heirarchy 
of transport authorities contemplated by 
the relevant provisions of the. Act is 
clothed both with administrative . and 
quasi-judicial functions and powers, It is 
well settled that Sections 47, 48, 57, 60, 
64 and 64A deal with quasi-judicial 
powers and functions. In other words, 
when applications are made for permits 
under the relevant provisions of the Act 
and they are considered on the merits, 
particularly in the light of evaluation of 
the claim of the respective parties, the 
transport authorities are exercising 
quasi-judicial powers and are discharg- 
ing those functions are (as?) quasi-judi- 
cial orders (Tribunals?) which are sub- 
ject to the jurisdiction of the High Court 
under Article 226, vide New Prakash 
Transport Co. Ltd. v, New Suwarna 
Transport Co, Ltd, 1957 SCR 98 at 
p. 118: (AIR 1957 SC 232 at p. 241) and 
(1959) Supp (2) SCR 227: (AIR 1959 SC 
694) and AIR 1959 SC 896 so that when 
we examine the question “about -the 
validity of the impugned order, we can- 
not lose sight of the fact that the im- 
pugned order is concerned with matters 
which fall to be determined by. the ap- 
propriate transport authorities in exer- 
cise of their. quasi-judicial powers and 


in discharge of their quasi-judicial func- | 


. tions, 
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a :It.is of the essence of fair and 
obiective administration of law that the 
decision of the Judge. or the Tribunal 
must be absolutely unfettered by any 
extraneous guidance by the executive or 
administrative wing of the State. If the 
exercise. of discretion conferred on a 
quasi-judicial tribunal is controlled by ` 
any such direction, that forges fetters on 
the exercise of quasi-judicial authority 
and the presence of such fetters would 
make the exercise of such authority 
completely inconsistent with the well- 
accepted notion of judicial process. It is 
true that law can regulate the exercise 
of judicial powers. It may indicate by 
specific provisions on what matters the 
tribunals constituted by it should adju- 
dicate. It may by specific provisions lay 
down the principles which have to be 
followed by the Tribunal in dealing with 
the said matters. The scope of the juris- 
diction of the Tribunals constituted by 
statute can well be regulated by the sta- 
tute and principles for guidance of the 
said tribunals may also be prescribed 
subject of course to the inevitable re- 
quirement that these provisions do not 
contravene the fundamental rights gua- 
ranteed by the Constitution, But what 
law and the provisions of law may legi- 
timately do cannot be permitted to be 
done by administrative or executive 
Orders: sr Secs ise dom eer Giso dhi 


T. The respondents ‘along “with their 
return. have produced the copy of the 
order passed by the State Transport 
Commissioner on the basis of which it 
has been said that on comparison, all 
the applicants were found identical on 
merits. The order reads as follows :— 


“The applicants were heard on 24-4- 
1978 at Ambala, and after that the maf- 
ter was ready for decision, But on ac- 
count of the number of applicants being 
very large and the available permits be- 
ing very small, it became difficult to de- 
cide what method should be adopted for 
deciding the grant of- these permits. 
This matter has been discussed with the 


Secretary, Transport, Chief Parliament- 
ary Secretary and the Chief Minister. 


All the applicants operators are eligible 
and all trucks on which the zonal per- 
mits have been applied for are new. In 
these circumstances, it was suggested to 
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the Government that drawing .of lots 


will be the best method for deciding the 
grant of permits. This suggestion has 
been accepted by ‘the Chief Minister 
(who is also the Transport Minister) dur-. - 
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ing discussion, He -has also ordered that 
the small truck operators be given pre- 
ference in (the grant of) these permits 


because big operators should already be 
having such permits, So it is decided 
that available zonal permits be given 
only to single truck operators and may 
be given by drawing lots. “The Secre- 
taries, Regional Transport Authorities 
may be informed to act accordingly.” 
(emphasis supplied) 


From the perusal of the order it is evi- 
lent that the State Transport Commis- 
isioner did not decide the matter 
on merits, There is no finding that all 
‘applicants were found identical on 
merits, He has gone on extraneous con- 
siderations. The order reveals that he 


‘ discussed the matter with the Secretary, 


Transport, Chief Parliamentary Secret- 
jary and the Chief Minister, before 
jordering decision by drawing of lots, He 
further said that the small truck opera- 
tors be given preference in the permits 
| because the big operators have already 
‘such permits. These matters could not 
‘be taken into consideration for deciding 
ithe question of grant of permits, It was 
‘the duty of the State Transport Com- 
'misioner to have taken into considera- 
‘tion the merits and demerits of each ap- 
‘plicant and then to come to a final deci- 
sion as to who was entitled to get the 
vpermit, He is also required to write a 
lspeaking order, giving reasons as to why 
‘he has preferred one applicant over an- 
, ;jother. A reference in this connection 

ymay be made to the Ambala Bus Syndi- 
cate (P) Ltd. v, The State of Punjab, 
1968-70 Pun LR 330. It was observed 
in that case that the order granting a 
temporary permit must show reasons for 
the grant of such a permit. What is true 
in the case of temporary permit is also 
true in the case of permanent permit, 


8. The learned counsel for the re- 
spondents has made a reference to the 
order of the State Transport Commis- 
sioner dated June 11, 1979, whereby the 
permits were granted after drawing of 
lots. It is not necessary to go into that 
order in detail as the order dated Feb- 
ruary 7, 1979, by which the order of 
draw of lots was made,’ has been held 
by me to be illegal. Any proceeding sub- 
sequent thereto on the basis of that 
order is liable to be quashed. 

9. No other argument has been raised 
fm Civil Writ Petition No. 3528 of 1979, 
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10. For the aforesaid reasons, I ac« 
cept the writ petitions with costs and 
quash the impugned orders. The matter 
can, however, be decided afresh in ac- 
cordance with law and after taking in- 
to consideration the observations made 
above. Counsel’s fee in each case is Ru- 
pees 200/-, 

Petitions allowed, 
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FULL BENCH 
FREM CHAND JAIN, Ag. G, Sa 
D. S. TEWATIA AND 
HARBANS LAL, JJ. 


Kashmiri Lal, Petitioner v, The Dy, 
Commr., Sonepat, and others, Respon- 
dents. 


Civil Writ No. 94 of 1979, D/- 14-1- 
1980. 

(A) Punjab Gram Panchayat Act (4 of 
1953), S. 102 (1) and (1-A) (as amended 
by Haryana Act 3 of 1976) — Suspension 
of Panch or Sarpanch under — Order is 
of quasi-judicial nature — Opportunity 
of hearing or notice has to be afforded 
before passing order, (Constitution of 
India, Art. 226), 

Before an order of,suspension can be 
passed against a Panch or Sarpanch un- 
der the amended Section 102 (1) of tha 
Act, an opportunity of hearing or notice 
has to be afforded to the said Panch or 
Sarpanch, (Para 7J 

While an order passed under the 
amended sub-section (1-A) of Sec. 102 
of the Act would be an executive order, 
the one passed under the amended Sec- 
tion 102 (1) of the Act would be a quasi- 
judicial order. (Para 5) 


Previously, there used to be a suspen- 
sion of only one type as is apparent 
from Section 102 (1) (old) and that was 
during the course of enquiry. After the 
amendment, the suspension is now of 
two types: one is as provided in Sec- 
tion 102 (1) where a Panch can be sus- 
pended in respect of a criminal offence 
against him under investigation, enquiry 
or trial, if the charge made or the pro- 
ceedings taken are likely to embarrass 
him in the discharge of his duties or in- 
volves moral turpitude or defect of cha- 
racter, and the other is during the 
course of enquiry as provided in Sec- 
tion 102 (1-A). (Para BY 
» The amendment has a purpose behind 
it, which is that the suspension in cases, 
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where there is no enquiry, should not 
be automatic or mechanical, When an 
information is brought to the notice of 
the Director about the pendency of the 
investigation, enquiry or trial for a cr- 
minal offence against a Panch, the order 
is not to flow from that authority auto- 
matically. He is to apply his mind to 
the nature of the accusation and the 
charge and then satisfy himself whether 
it is of a type, which can embarrass thg 
person accused of that charge in the dis« 
charge of his functions as a Panch or m- 
volves moral turpitude or defect of cha- 
racter, (Para 5) 


Such an application of the mind is no% 
an attribute of executive order. Such an 
application of mind, which is the úe- 
quirement of Section 102 (1) (mew) is 
not postulated by Section 102 (1-A) or 
Section 102 (1) (old). To reach a con- 
clusion in favour of suspension under 
Section 102 (1) (new) by applying the 
mind in such manner the Director has 
to keep in view the principles of natural 
fustice and has to give a notice to show 
cause to the person, who is adversely 
affected by such order of suspansion. He 
can, if given an opportunity, satisfy the 
Director that the accusation or the crix 
minal offence, which is the subject mat- 
ter of’ investigation, enquiry or trial, 
neither amounts to moral turpitude or 
defect of character nor is in any way 
likely to embarrass him in the discharge 
of his duties as a Panch. Division Bench 
view in 1979 Pun LJ 116 approved and 
held did not run counter to Full Bench 
decision in AIR 1979 Punj & Har 61. 

(Para 5) 


Cases Referred : Chronological Paras 


1979 Pun LJ 116 1, 4, 5, 7 
1978 Pun LJ 403: AIR 1879 Punj & Har 


61 (FB) 1, 2, 3, 4, 5 
1971 Pun LJ 417 3, 3 
(1965) 67 Pun LR 528 3,5 
(1963) 65 Pun LR 1085 3,5 


R. S. Mittal with N. K. Khosla, for 
Petitioner; Bhoop Singh, Addl. Advocate 
General (Haryana) and K. S. Kundu, for 
Respondents. 


D. S$. TEWATIA, J.:— Whether & 
Panch or Sarpanch is entitled to an op- 
portunity of hearing before an order is 
passed by the authority in question sus- 
pending him under Section 102 (1) of 
the Punjab Gram Panchayat Act, 1952 
(hereinafter referred to as the Act) as 
amended by the Haryana State Legisla- 
ture, is the significant question that falls 
for consideration in the two writ peti- 
tions Nos. 94 and 422 of 1979 — Civil 
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Writ No. 422 of 1979 was ordered to be 
listed along with Civil Writ No, 94 of 
1979 and Civil Writ No, 94 of 1979 was 
admitted to Full Bench by the motion 
Bench as the ratio of the Division Banzh 
of this Court reported in Suresh Chand 
v. Director of Panchayats, Haryana 1979 
Pun LJ 116, which had held that a 
Panch or Sarpanch before being sus- 
pended under Section 102 (1) of the Act 
by the authority competent to suspend 
him is entitled to a notice, came to be 
doubted in view of the Full Bench deci- 
sion of this Court reported in Gur- 
charan Singh v, State of Haryana, 1978 
Pun LJ 403, 


2 The Full Bench in Gurcharan 
Singh’s case was considering the require- 
ment of Section 27 (1-A) of the Punjab 
Co-operative Societies Act (25 of 1961) 
inserted by Haryana Act No, 22 of 1972, 
which along with the main provision of 
Section 27 (1) of the said Act, is re- 
produced below: 


“27 (1) If in the opinion of the Regi» 
strar a committee or any member there- 
of persistently makes default or is neg- 
ligent in the performance of the duties 
imposed on it or him by this Act or tha 
rules or the bye-laws or commits any 
act which is prejudicial to the interests 
of the Society or its members, the Regi- 
strar may after giving the committee or 
member as the case may be, an oppor- 
tunity to state its or his objections, if 
any, by order in writing — 

(a) order fresh election to the commit- 
tee; or l 


(üi) appoint one or more administrators 
who need not be members of the society, 
to manage the affairs of the society for 
a period not exceeding one year speci- 
fied in the order which period may, at 
the discretion of the Registrar be ex- 
tended from time to time, so, however, 
that the aggregate period does not ex- 
ceed five years; 


(b) remove the member and get the 
vacancy filled up for the remaining 
period of the outgoing member, accord- 
ing to the provisions of this Act, the 
rules and the bye-laws. i 

(1-A) Where the Registrar while pro- 
ceeding to take action under sub-section. 
(1), is of the opinion that suspension 
of the committee or member during the 
period of proceedings is necessary in 
the interest of the co-operative society, 
he may suspend the committee or mem- 
ber, as the case may be, and where the 
committee is suspended, make such ar- 
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rangement as he thinks proper for the- 


management of the affairs of the society 
till the proceedings are completed: 


Provided if the committee or member 
go suspended is not removed, it or he 
shall be reinstated and the period of sus- 
pension shall count towards its or his 
term”. 

3. The abovesaid provisions were con- 
sidered analogous to the old provision of 
Section 102 (1) of the Act by the Full 
Bench in Gurcharan Singh’s case (supraj 
and, therefore, the interpretation put on 
these provisions by this Court in various 
Single and Division Bench decisions was 
approved and it was held that where the 
suspension order was passed under S. 27 
(1-A) of the Co-operative Societies 
Act, no opportunity of hearing in law was 
contemplated. In this regard, the follow- 
ing observations of the Full Bench in 
Gurcharan Singh’s case would be in- 
structive : 


“Apart from principle and rationale, 
there appears also to be a plethora of 
authority within, this Court on an ana- 
logous provision. Section 102 (1) of the 
Punjab Gram Panchayat Act similarly 
vests a power of suspension of a Panch, 
in the Deputy Commissioner during the 
course of an enquiry instituted against 
him for his removal, That the provi- 
sions are of a similar nature appears to 
be manifest. In interpreting the said 
provisions, a Division Bench of this Court 
in Rajinder Singh v. The Director of 
Panchayats, Punjab, 1963-65 Pun LR 
1085, had occasion to observe that the 
said section did not talk of giving any 
notice before passing the order of sus- 
pension and did not choose to read any 
principle of natural justice therein. Simi- 
lar observations were made by Sham- 
sher Bahadur, J. in Ratti Ram v. The 
Deputy Commissioner, Patiala, 1965-67 
Pun LR 529 Koshal, J, (as the learned 
Chief Justice then was) in Gurdial Singh 
v. The State of Punjab, 1971 Pun LJ 417, 
similarly had an occasion to construe 
Section 102 (1) of the Gram Panchayat 
Act and held that no notice or oppor- 
tunity before passing an order of sus- 
pension against a Panch was required by 
the statute.......essessessasses 

4. The proposition canvassed before 
us is that the Full Bench in Gurcharan 
Singh’s case had approved the earlier 
decisions of this Court (Single Bench and 
Division Bench) rendered while in- 
terpreting old Section 102 (1) of the Act, 
holding that a Panch or Sarpanch being 
suspended under the said sub-section 
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had no right of hearing prior to the pass- 
ing of order of suspension and since, in 
substance, there is no point of distinc- 
tion either between old Section 102 (1) 
of the Act and the amended Section 102 
(1) of the Act or for that matter between 
amended sub-section (1) and sub-sec- 
tion (1-A) of Section 102 of the Act, the 
latter being in pari materia with the old 
Section 102 (1) of the Act. So the Divi- 
sion Bench decision in Suresh Chand and 
others’ case runs counter to the Full 
Bench decision, 


5. In our opinion, there is no apparent 
or latent conflict between what the Full 
Bench in Gurcharan Singh’s case (supra) 
has pronounced and the view enunciated 
by the Division Bench in Suresh Chand 
case (supra), for the view expressed by 
the Division Bench in regard to the 
said sub-section (1-A) of Section 102 of 
the Act, which is in pari materia with 
old sub-section (1) of Section 102 of the 
Act, is in line with the consistent deci- 
sions rendered by this Court while inter- 
preting old sub-section (1) of Sec. 102 of 
the act which had been approved by the 
Fuli Bench in Gurcharan Singh’s case, 
This can be best driven home by taking 
notice of the observations of the Divi- 
sion Bench and the reasons given for its 
conclusion, but before doing so, let us, 
for the sake of facility of reference, take 
note of the relevant provisions of the 
statute, Old Section 102 (1) is in the fol- 
lowing words: 


"102 (1). The Deputy Commissioner may 
during the course of an equiry, suspend 
a Panch for any of the reasons for which 
he can be removed and debar him from 
taking part in any act or proceedings of 
the said body during that period and 
order him to hand over the records, 
money or any property of the said body 
to the person authorised in this behalf. 
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Amended Section 102 (1) and (1-A) of 
the Act are in the following words: 

"102 (1) The Director may suspend any 
Panch where a case against him in re- 
spect of any criminal offence is under in- 
vestigation, enquiry or trial, if, in the 
opinion of the Director, the charge made 
or proceeding taken against him is likely 
to embarrass him in the discharge of his 
duties or involves moral turpitude or 
defect of character, 


(1-A) The Director or the Deputy Com- 
missioner may, during the course of an 
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enquiry, suspend a Panch for any of the 


reasons for which he can be removed 
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In the case of Suresh Chand (supra), the 
Division Bench came to consider the 
relevance of hearing before order of 
suspension is passed under the amended 
Section 102 (1) of the Act in the wake of 
a submission that the’ petition was claim- 
ed to be barred on the ground of an alter- 
native remedy against the order passed 
under the said provision being available 
under Section 100 (2) of the Act. Sec- 
tion 100 (2) of the Act invests the Gov- 
ernment with the power to call for and 
examine the record of any executive 
order made under the Act for the pur- 
pose of satisfying itself as to the legality 
or propriety of such order. The ques- 
tion arose as to whether the order passed 
under the amended Section 102 (1) of the 
Act was or was not in the nature of an 
executive order. The Bench held that 
while an order passed under the amend- 
ed sub-section (1-A) of Section 102 of the 
Act would be an executive order, the 
one passed under the amended Sec- 
tion 102 (1) of the Act would be a quasi- 
judicial order and couched its reason- 
ing in the following words, with which 
we are in entire concurrence: 

“Section 100: (2) will apply only if the 
order is of executive nature. Therefore, 
it becomes necessary to see whether an 
order, as is impugned in this case, is an 
executive or is quasi-judicial in nature, 
The suspension under Section 102 (1) 
(old) is equivalant to Section 102 (1-A) 
{ (new). Section 102 (1-A) has seen newly 
added. Previously, there used to be a 
suspension of only one type as is ap- 
parent from Section 102 (1: (old) and 
that was during the course of enquiry, 
After the amendment, the suspension is 
now of two types: one is as provided in 
Section 102 (1) where a Panch can be 
suspended in respect of a criminal of- 
fence against him under  if-vestigation, 
enquiry or trial, if the charge made or 
the proceedings taken are likely to em- 
barrass him in the discharge of his duties 
or involves moral turpitude cr defect of 
character, and the other is during the 
course of enquiry. It is apparent from 
the language of Section 102 (old) and 
Section 102 (1-A) that the suspension 
during enquiry does not require notice 
to the Panch before suspension and this 
view has been pronounced in a number 
of judgments of this Court, out of which 
reference can be made to Rajinder 
Singh v. The ` Director of Panchayats, 


Kashmiri Lal v. Dy. Commr., Sonepat (FB) 
- Punjab, Chandigarh, 


A.I R, 


1963-65 Pun LÈ. 
1085; Ratti Ram v. The Deputy Commis- 
sioner, Patiala, 1965-67 Pun LR 529 and 
Gurdial Singh v. State of Punjab,’ 1971 
Pun LJ 417. But, that is not the posi- 
tion in the case of suspension under Sec- 
tion 102 (1) (new). When an information 
is brought to the notice of the Director 
about the pendency of the investigation, 
enquiry or trial for a criminal offence 
against a Panch, the order is not to flo 
from that authority automatically. H 
is to apply his mind to the nature of the 
accusation and the charge and then 
Satisfy himself whether it is of a type, 
which can embarrass the person accused 
of that charge in the discharge of his 
functions as a Panch or involves moral 
turpitude or defect of character All 
the criminal offences under investigation 
enquiry or trial may not embarrass a 
Panch in the discharge of his duties or 
may not involve moral turpitude or de-i 
fect of character. Take for example aj 
charge under Sections 304-A, 323, 326 
etc. of the Indian Penal Code. These may 
not cause any of the problems to any 
Panch as mentioned in Section 102 (1). 
These are not exhaustive and are given 
only for the purpose of illustration. An 
offence involving moral turpitude may 
possibly in each case cause embarrass- 
ment of the nature envisaged in Sec- 
tion 102 (1) (new), but all the offences 
causing embarrassment may not involve 
moral turpitude. The authority has to 
analyse the material placed before it 
critically to arrive at a conclusion and 
all the three ingredients of Section 102 
(1) have to be considered disjunctively, 
The Director has to satisfy himself that 
prima facie things exist, which may cali 
for an action of suspension or may not 
call for such an action by him. He can 
arrive at this conclusion only if he ap- 
plies his conscious mind and is satisfied 
objectively. If after such an application 
of mind he comes to a conclusion that 
there is no prima facie case for the sus- 
pension of the Panch, he may not sus- 
pend him. If, on the other hand, his ob- 
jective satisfaction is to the effect that 
the nature of the offence under investiga- 
tion, enquiry or trial is likely to embar- 
rass him in the discharge of his duties or 
involves moral turpitude or defect of cha- 
racter, than the word. ‘may’ in S. 102 (1) 
(new) has the compulsive force of 
‘shall’ and he has no option but to sus- 
pend the man complained against, The 
Director may act suo motu on learning 
things or on the information provided by - 


some one. In some. cases, the information 
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supplied might be self-contained and on- 


its basis the Director may arrive at a 
positive conclusion. Cases may not be 
wanting when the information may be 
incomplete and the Director may feel 
the necessity of a further probe into the 
matter, for which he may require the 
assistance of the complainant. In that 
case, he will have to hear the person 
supplying the information, That envi- 
sages the hearing of the complainant 
before the passing of the order of sus- 
‘pension, Such an application of the 
lmind is not an attribute of executive 
order, Such an application of mind, 
which is the requirement of Sec. 102 (3) 
(new) is not postulated by Section 102 
(1-A) or Section 102 (1) (old). To reach 
a conclusion in favour of suspension 
under Section 102 (1) (new) by apply- 
ing the mind in the manner discussed 
above, the Director has to keep in view 
the principles of natural justice and ha's 
to give a notice to show cause to the per- 
son, who is adversely affected by such 
order of suspension, He: can, if given 
an opportunity, ‘satisfy the Director that 
the accusation or the criminal offence, 
iwhich is the subject matter of investiga- 
\tion, enquiry or trial, neither amounts 
ito moral turpitude or defect of character 
inor is in any way likely to embarrass 
him in the discharge of his duties as a 
Paich A close study of Section 102 (1) 
(new) also gives an insight to the inten- 
tion of the legislature in enacting this 
provision. So far as suspension is con- 
cerned, it existed in old Sec, 102 (1. 
If, such an application of mind was not 
required, then there was no necessity 
for enacting Section 102 (1) after amend- 
ment, in this language. The amendment 
has a purpose behind it, which is that 
the suspension in cases, where there is 
no enquiry, should not be automatic or 
mechanical. The Director should apply 
his mind and make an objective study of 
the accusation and then take a decision, 
When this is the position, the nature of 
the order of the Director acting under 


Section 102 (1) (new) and deciding in 


favour of ‘suspension of a panch, after 
such an objective satisfaction, does not 
simply remain executive, but becomes 
quasi-judicial. The language of the sta- 
tute calls upon the Director to act in this 
particular manner, which is quite distinct 
from the old provision re-enacted in the 
form of Section 102 (J~A)............ " 

6. As for the poser in regard to any 
material distinction between the two 


aforementioned provisions of old Sec- 
tion 102 (1) and the amended Sec, 102 (1) 
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or for that matter the amended Sec, 102 
(1-A) of the Act as to hold that in one 
case the order would be quasi-judicial 
requiring the authority concerned to af- 
ford an opportunity of hearing to the 
Panch or Sarpanch in question before 
ordering his suspension and in the other 
case treating the order as an executive 
order and spelling out no such require- 
ment affording an opportunity of hear- 
ing to the Panch or Sarpanch in ques- 
tion, it may be observed that in the for- 
mer case order of suspension would be 
almost by way of punishment, for at that 
stage when he is sought to be suspended 
his removal is not under contemplation — 
there is merely a registration of a case 
or an enquiry or trial into criminal al- 
legations made in the complaint or in 
the police report. The removal of Panch 
or Sarpanch is contemplated when, inter 
alia, actual order convicting him of an 
offence of the kind envisaged in cls. (b) 
and (c) of sub-section (5) of Section 6 of 
the Act is passed against him by the cri- 
minal Court. In the wake of an order of 
conviction by a criminal Court against a 
Panch or Sarpanch, enquiry proceedings 
are initiated against him with a view to 
remove him and then an order of sus- 
pension is passed under the amended 
sub-section (1-A) of Section 102 of the 
Act. In such a situation, the order sus- 
pending the Panch or Sarpanch would 
be a routine order — the offence having 
already been found established by a- 
competent criminal Court. Such would 
not be the position where a Panch or 
Sarpanch is sought to be suspended on 
the threshold of a mere registration of 
a case against him. There, the order 
would not be the routine one, for in that 
case, firstly, it would have to be deter- 
mined by the official concerned as to 
whether the facts asserted in the com- 
plaint constitute the offence with which 
he is charged and, secondly, whether the 
offence is one which involves moral tur- 
pitude or reflects upon the character of 
the concerned Panch or Sarpanch or 
charge made or criminal proceedings 
taken against him would be likely to 
embarrass him in the discharge of his 
duties as Panch or Sarpanch, In a case 
like this, he shall have to apply his mind 
and give ome or the other objective 
reason for coming to the conclusion that 
an order of suspension against the Panch 
or Sarpanch is necessary, 


7. We, therefore, approve the view 
taken by the Division Bench in Suresh 
Chand case (supra) and hold that bef 
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an order of suspension can be passed 
against Panch or Sarpanch under the 
amended Section 102 (1) of the Act, an 
opportunity of hearing or notice has to 
be afforded to the said Panch or Sar- 
panch. We, therefore, allow these two 
Writ Petitions Nos. 94 and 422 of 1979. 


- 8. Before parting with the judgment, 
we may observe that a perusal ofthe two 
impugned orders on facts ‘suggest an 
utter inapplication of mind on the part 
of the official who passed the same, The 
impugned order, Annexure P., 4 in Civil 
Writ No, 94 of 1979, is in these words: 

“The inquiry of the complaint against 
Shri Kashmiri Lal, Sarpanch, Gram Pan- 
chayat, Butana Kundu, Block Mundlana, 
was got done through the Block Develop- 
ment and Panchayat Officer, Mundlana. 
The Block Development and Panchayat 
Officer has sent his report vide his let- 
ter No. 2159 dated 21-11-1978 and on 
perusal of the same it has been found 
that the Sarpanch Shri Kashmiri Lal has 
molested a Balmiki woman of village 
Butana and against whom a case has been 
registered in Baroda Police Station vide 
F.I.R. No. 74 D/- 6-10-1978, Under Sec- 
tion 354/506 I. P. C. in which he (Sar- 
panch) has been ‘stated to be an accused 
and the challan has been submitted to 
the Court. In this way Shri Kashmiri Lal 
Sarpanch, Gram Panchayat Butana 
Kundu, has brought bad name to his 
post and has proved himself to be cha- 
racteriess, 


As Shri Kashmiri Lal is a Sarpanch of 
Gram Panchayat, Butana Kundu, there- 
fore J Vishnu Bhagwana, I. A. S5., Deputy 
Commissioner, Sonepat, suspend Shri 
Kashmiri Lal Sarpanch, Gram Pancha- 
yat, Butana Kundu under Section 102 (1) 
of the Gram Panchayat Act, 1952, dur- 
ing the inquiry and I prevent him from 
taking part in any proceedings of the 
Panchayat and order that the record of 
the Gram Panchayat, cash and other pro- 
perty which is with Shri Kashmiri Lal 
Sarpanch be given to the Social Educa- 
tion and Panchayat Officer, Mundlana at 
once”. 

The impugned order, Annexure P. 1 
in Civil Writ No, 422 of 1979, reads 
as follows: 

“It has been reported by the Block 
Development and Panchayat Officer, 
Khol that a case under Sections 353/186/ 
332/382 and 34 I. P, C, and under Sec- 
tions 135/136 of the Representation of the 
People Act, 1951, registered against Jas- 
want Singh Sarpanch, Peethrawas Block, 
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Khol, vide F. I. R. No. 62, dated 24-7- 
1978, which is pending in the Court, 

In the above circumstances, it is not 
in public interest for Jaswant Singh to 
hold the office of Sarpanchship. 

I, B. D. Dhallia, IAS, Deputy Com- 
missioner, Mohindergarh, exercising the 
powers under Section 102 (1) of the 
Punjab Gram Panchayat Act, 1952, sus- 
pend Shri Jaswant Singh Sarpanch from 
the office of Sarpanch, Gram Panchayat 
Peethrawas and hereby order that Shri 
Jaswant Singh (under suspension) will 
not be entitled to take part in the pro- 
ceedings and meetings of the Gram Pan- 
chayat during suspension, 

This order will take effect imme- 
diately”. 

A perusal of these orders would 
show that in one case (fin Civil 
Writ No. 94 of 1979) the order is passed 
under Section 102 (1) of the Act using 
the expression ‘during the inquiry’ when, 


.in fact, no order under Section 102 (1) 


of the Act can be passed ‘during the in- 
quiry’, because the order that has to be 
passed during the enquiry is one under 
Section 102 (1-A) of the Act. An order 
of suspension under Section 102 (1) has 
to be passed on receiving information re< 
garding the registration of a criminal 
ease or pending of an enquiry or trial 
in a criminal case and not when an en- 
quiry is contemplated against a Panch 
or Sarpanch for his removal, which is 
contemplated only if an order convict-~ 
ing the Panch or Sarpanch for the of- 
fence of the kind had already been pas- 
sed by a Criminal Court. 

9. In the other case (in Civil Wrif 
No. 422 of 1979), the order is passed, on 
satisfaction of the Official concerned, that 
it is ‘in the public interest’. Section 102 
(1) of the Act does not warrant an order 
being passed for suspending Panch or 
Sarpanch ‘in the public interest’. Such 
an order can be passed only if the cri- 
minal case against the Panch or Sarpanch 
that is registered against him or pending 
trial is such which involves moral tur- 
pitude or defect of character or likely 
fo cause embarrassment to the Panch or 
Sarpanch for performance of his duties 
as such, 

10. In the circumstances, however, 
there will be no order as to costs. 

PREM CHAND JAIN, ACTING, C. J: 
I agree. 

HARBANS LAL, J.:— I agree. 

Writ petitions allowed, 





1930 Gupta Steel Industries v. Balbir Kumar 


AIR 1986 PUNJAB & HARYANA 215 
SUKHDEV SINGH KANG, J. 


M/s, Gupta Steel Industries and 
others, Appellants v, Balbir Kumar and 
others, Respondents, 

Second Appeal No, 319 of 1980, D/- 
17-3-1980.* 

Partnership Act (1932), Ss. 46, 48 — 
Local Commissioner — Functions of — 
Direction by Court, after dissolution, to 
take possession of assets and apply them 
in discharge of debts etc. — Not against 
law. (Civil P. C. (1908), O. 26, Rr, Il 
end 12 and Appendix-D Form 21). 

A combined reading of Secs, 46 and 
48 of the Partnership Act: shows that 
after dissolution of the partnership, the 
partners cannot manage its affairs, One 
partner cannot bind the others. The 
assets have to be applied in the dis- 
charge of debts etc. and the residue, if 
any, has to be distributed amongst the 
partners, In accordance with the provi- 
sions of Section 48 of the Act, only a 
Receiver or a Local Commissioner ap- 
pointed by the Court can perform these 
functions, This role can be played only 
by disinterested natural persons. The 
partners in control of the, assets of the 
dissolved partnership cannot perform 
this role. This policy has been express- 
ed clearly in Form 21 in Appendix-D 
to the Code of Civil Procedure. Un- 
doubtedly, this form is not mandatory, 
it is only directory. This is a model 
form and cannot be termed to be statu- 
tory in the strict sense, However, this 
gives an indication as to what steps 
should be taken while passing a preli- 
minary decree, Even if this form is to 
be taken to be directory and if the 
Court acts in accordance with this form, 
the decision cannot be questioned. It 
cannot be said that the decision in such 
a case will be against law. The powers 
of a Commissioner given in Order 26 of 
the C. P. C., are not exhaustive. The 
Court can direct the Commission to dis- 
charge the functions prescribed by Sec- 
tion 48 of the Act. AIR 1961 SC 218, 
Disting, (Para 5) 
Cases Referred : Chronological Paras 
AIR 1961 SC 218: 1961 (1) Cri LJ 322: 

1961 All LJ 56 3, 4, 7 

Kuldip Singh, Barrister and G. S$, 
Chawla, for Appellants; H, L. Sarin, Sr, 


‘From order of |. Balwant Singh Teji, Ad- 
ditional Dist. J., Jullundur, D/- 31-10- 
1979, 


DX/DX/B852/80/VBB 





P.& H. 215 


Advocate (Ravinder Seth, M. L. Sarin 
and R. L, Sarin with him), for Respon- 
dents. 

JUDGMENT :— M/s, Gupta Steel Jn- 
dustries and others, have through this 
regular second appeal, assailed the judg- 
ment and decree, passed by the Addi- 
tional District Judge, Jullundur, where- 
by he modified the judgment and 
decree passed by the trial Court to the 
effect that the Local Commissioner, ap- 
pointed to take accounts, was directed 
to take control and apply the assets of 
the firm. 

2. Brief facts of the case are that 
Balbir Kumar and Ranjit Kumar filed 
a suit against M/s, Gupta Steel Indus- 
tries and others for dissolution of the 
partnership and rendition of accounts. 
Their case was that the parties to the 
suit entered into a partnership on 22nd 
of May, 1970. The share of the plaintiffs 
was 44 per cent, The plaintifis were 
minors and the business of the firm was 
being carried on by defendants 2 to 4. 
They alleged that these defendants had 
misappropriated the funds of the part- 
nership business and had closed the fac- 
tory. Since the defendants had refused 
to render the accounts of the partner- 
ship business, a suit was filed against 
them. The trial Court passed a prelimi- 
nary decree and ordered that the part- 
nership shall stand dissolved as from 
2nd of May, 1978 and appointed Mr, 
J. S. Uppal, Advocate as Local Commis- 
sioner to take the accounts. The plain- 
tiffs were not satisfied with the judg- 
ment and decree of the trial Court and 
filed an appeal. The learned Additional 
District Judge, upheld the preliminary 
decree and modified it to the extent that 
the Local Commissioner shall take con- 
trol and apply the assets of the firm. 
The defendant-respondents have filed 
this regular second appeal against the 
judgment and decree of the learned 
District Judge, 

2 It has been argued on behalf of 
the appellants that during the pendency 
of the suit in the trial Court, the plain- 
tiffs made application for appointment 
of a receiver, the same was declined, 
During the pendency of the appeal, they 
moved another application for appoint- 
ment of the receiver, this was also re- 
jected by the lower Appellate Court, 
The prayer for appointment of a re- 
ceiver having been declined, the lower 
Appellate Court directed the Local 
Commissioner to take control of the as- 
sets of the partnershin and apply the 
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same in accordance with the provisions 
of Section 48 of the Indian Partnership 
Act (hereinafter called the Act). These 
are the functions of a receiver and not 
of a Local Commissioner, The Local 
Commissioner can only take accounts 
and he cannot take possession of the as- 
sets of the partnership and apply them 
in acordance with the provisions of the 
Partnership Act, In support of this, the 
learned counsel has relied on a decision 
of the Supreme Court in Padam Sen v. 
State of Uttar Pradesh AIR 1961 SC 
218, wherein it has been held as un- 
der :—~ 


“Court has no inhsrent powers under 
Section 151 to appoint a Commissioner 
to seize account books in the possession 
of the plaintiff, upon an application by 
the defendant that he has apprehension 
that they would be tampered with.” 

4, On the other hand Mr, H. L. Sarin, 
learned counsel for the respondents, has 
argued that the partnership stood dis- 
solved from 2nd of May, 1978. After this 
date the defendant-appellants had no 
right to manage the affairs of the part- 
nership, They could not deal with the 
assets of the firm. In view of the pro- 
visions of Sections 46, 47 and 48 of the 
Act, after the dissolution of the firm, 
however, a partner has a right to have 
the property of the firm applied in the 
payment of debts and liabilities of the 
firm and to have the surplus distributed 
amongst the partners, After the dis- 
solution, the partners can bind others 
only to the extent it is necessary to wind 
up the affairs of the firm and to complete 
the unfinished transactions. The mode 
for settling the accounts, after the dis- 
solution, has also been given. He has 
also placed strong reliance on the lan- 
guage of Form 21 in Appendix D to the 
Civil P. C. It has been specifically given 
in this form that while passing a pre- 
liminary decree, the Court shall order 
that the person named therein shall be 
the Receiver of the partnership estate 
and effects in the suit and do get in all 
the outstanding book-debts and claims 
of the partnership. According to the 
learned counsel, this shows that after the 
dissolution of the partnership, the assets 
have to be taken over by a Receiver. 
According to Mr. Sarin, in the present 
case, the word ‘Local Commissioner’ has 
inadvertently been used, The learned 
lower Appellate Court in fact had meant 
to use the word ‘Receiver’. In any case 
this did not make any difference. The 
Local Commissioner could be ordered to 
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take over the assets of the firm. The pro- 
visions of Rr. 11 and 12 of Order 26 of 
the Civil P, C. do not in any way sug- . 
gest that the Local Commissioner is only 
to take over the accounts. In fact under 
Rule 11, the Court can issue a commis- 
sion to make examination of the accounts 
or adjustment thereof. The adjustment 
of the accounts can be made effectively 
after taking into possession the assets of 
the dissolved partnership. When the 
partnership has been dissolved, the 
persons in possession of its assets hava 
no right to retain them, These have td 
be applied in accordance with Section 46 
of the Act and only a Receiver or Local 
Commissioner appointed by the Court 
can perform these functions, He has 
also contended that the decision in 
Padam Sen’s case (Supra) is not applica- 
ble to the facts and circumstances of the 
present case, 


5. I have given my thoughtful cong. 
deration to the rival contentions made by 
the learned counsel for the parties, A 
eombined reading of Sections 46 and 48 
of the Act shows that after dissolution 
of the partnership, the partners cannof 
manage its affairs, One partner canno# 
bind the others, The assets have to ba 
applied in the discharge of debts etc. and 
the residue, if any, has to be distributed 
amongst the partners. In accordance 
with the provisions of Section 48 of the 
Act, only a Receiver or a Local Com-~ 
missioner appointed by the Court can 
perform these functions, This role can 
be played only by disinterested neutraj 
persons. The partners in control of the 
assets of the dissolved partnership can< 
not perform this role. This policy has 
been expressed clearly in form 2] in 
Appendix D to the Code of Civil Pra- 
cedure. Undoubtedly this form is ah 
mandatory, it is only directory. This 
a model form and cannot be termed to 
be statutory in the strict sense, Howe 
ever, this gives an indication as to what 
steps should be taken while passing a 
preliminary decree, The learned Ad-« 
ditional District Judge has acted in con- 
formity with the intentions of the Legis- 
lature expressed in Form 21 of Appen-« 
dix D to the Civil P. C. Even if this 
form is to be taken to be directory and if 
the Court acts in accordance with this 
form, the decision cannot be questioned, 
It cannot be said that the decision in such 
a case will be against law. The powers 
of a Commissioner given in Order 26 of 
the Civil P. C., are not exhaustive. The 
Court can direct the Commission to diss 
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charge the functions prescribed by Sec- 
tion 48 of the Act, 

6. The fact that the applications for 
appointment of a Receiver were dismiss- 
ed by the trial Court and by the lower 
Appellate Court is of no consequence, 
Those applications were for appointment 
of a Receiver during the pendency of the 
suit and the appeal respectively. How- 
ever, the directions to the Local Com- 
missioner to take control of the assets 
of the partnership, have been given after 
the passing of the preliminary decree, 
The order had been passed to meet the 
entirely different situation. 


7. The ratio of decision in Padam 
Sen’s case, AIR 1961 SC 218 (supra) does 
not help the appellants, Their Lordships 
were dealing with the inherent powers 
of the Courts under Section 151 of the 
Civil P. C. to appoint Commissioners, 
However, in the present case, the im- 
pugned direction is given in conformity 
with form 21 of Appendix D, prescribed 
by the Civil P. C, itself. 

8. For the foregoing reasons, I do not 
find any merit in this appeal and dis- 
miss the same with no order as to costs, 


Appeal dismissed, 
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Parveen Chander Chadha and another, 
Appellants v. Raj Kumar Thapar and 
another, Respondents, 


First Appeal from Order No, 515 of 
1979, D/- 18-3-1980.* 


Specific Relief Act (1963), Section 37 
=- Interim injunction —— Grant of — Prin- 
ciples — Held on facts that the plaintiff 
had satisfied all the necessary conditions 
for granting ad interim injunction — 
(Civil P. C. (1908), O. 39, Rr. 1, 2). 

No doubt granting of ad interim in- 
function is discretionary but the discretion 
has to be exercised on sound judicial 
principles. In case it is established that 
the plaintiff has a prima facie case, that 
he is likely to suffer irreparable injury 
before his legal right can be established 
and that the mischief done to him by 
withholding the injunction is greater than 
that which is likely to arise from grant- 
ing it, then Courts grant ad interim in- 
Junctions. (Para 9} 


*From Order of Amar Bir Singh Gill, 
Addl, Dist. J., Ludhiana, D/- 25-7-1979, 
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In the instant case the partnership firm 
was dissolved by a dissolution deed. In 
the dissolution deed it was specifically 
stated that the accounts of the assets and 
liabilities of the partnership had been 
determined and that the plaintiff had taken 
the business of the said partnership 
including the assets, liabilities and good- 
will and he would pay certain amount to 
the retiring partner. From the documents 
and conduct of the plaintiff it is evident 
that he had purchased the goodwill of 
the partnership between the parties. The 
plaintiff has got a prima facie case as 
defendant has charged the price of the 
goodwill from him. Later he started 
business in the same name in which it 
is carried on by plaintiff. The firm of 
plaintiff is an old firm and the said 
plaintiff is likely to suffer an irreparable 
mjury in case the defendant carries on 
the business in the name of that firm as 
many of the customers of the plaintiff 
may become customers of the defendants 
and it may be impossible for the plain- 
tiff to have them back later on, Thus, 
if ad interim injunction is withheld 
great damage will be caused to the good- 
will and business of the plaintiff. The 
conduct of defendant is not above board 
as he backed out of the conditions given 
in the deed of dissolution. It is further 
worth mentioning that the plaintiff has 
come to the Court without delay. Thus, 
the balance of convenience is in the 
favour of plaintiff. Thus it is evident 
that the plaintiff has satisfied all the 
conditions, which are necessary to grant 
ad interim injunctions. Therefore, ad 
interim injunction restraining the de- 
fendants from working under the name 
and style of the plaintiff’s firm and pass- 
ing off their goods as those of plaintiff, 


was granted, (Para 7, 9, 13) 
Cases Referred: Chronological Paras 
1976 Pun LJ 297 12 
1962 Cur LJ 517 (Punj) 12 


ATR 1954 All 218: 1953 All LJ 684 19, 11 


AIR 1940 Lah 39 10, 12 
AIR 1933 Lah 448 12 
AIR 1933 Lah 1046 12 


A. Vishwanathan with S. P. Hoshiar- 
puri and V. Ramaswaroop, for Appel- 
lants; K. K, Jain, for Respondents, 


JUDGMENT :—— This appeal has been 
filed by the plaintiffs against an order of 
the Additional District Judge, Ludhiana, 
dated July 25, 1979, 

2. Briefly, the case of the plaintiff- 
appellants is that Parveen Chander plain- 
tiff No. 1 entered into pertnership with 
defendant No, 1 vide partnership deed 


td 





f 


x 
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dated February 5, 1974 and started a 
firm in the Name and style of Shiva Forg- 
ings for manufacturing Drop Forged 
Hand Tools. It. is stated that the firm 
manufactured and sold Tools under the 
trade mark of Shiva. It is further aver- 
red that the firm spent huge amount in 
giving publicity. The said firm was dis- 
solved on September 7, 1978, vide dis- 
solution deed of even date. It is alleged 
that defendant No, 1 transferred all 
rights in the partnership including as~ 
sets, liabilities, good will, trade mark 
et cetera to plaintiff No, 1, 


3. It is next averred that defendant 
No. 1 after retirement from the said 
partnership started a firm in the name 
and style of Shiva Forgings for manu- 
facturing Drop Forge Hand Tools et 
cetera, and started its business in 
Ludhiana, it is then stated that he is il- 
legally using the name of Shiva with 
the sole object of passing off his goods 
as the goods of the plaintiff. Consequent- 
ly, he (plaintiff No, 1) and his firm filed 
a suit for permanent injunction praying 
that defendant No, 1 along with defen- 
dant No, 2 be restrained to use the 
name of his firm as Shiva Forgings, 
passing off his goods as such and for 
rendition of accounts, 


4. During the pendency of the suit, 
the plaintiffs fled an application on the 
aforesaid allegations and prayed that 
during the pendency of the suit defen- 
dants be injuncted to work under the 
name and style of Shiva Forgings and 
pass off their goods as those of the plain-~ 
tiffs. The application was dismissed by 
the learned Additional District Judge om 
the ground that the balance of conveni- 
ence lay in not stopping the business of 
the defendants during the pendency of 
the suit but putting them to terms. He 
therefore, directed the defendants to 
furnish security in the sum of Rupees 
30,000/- for payment of profits made by 
them in case the plaintiffs ultimately 
succeeded in the suit, He also directed 
the defendants to maintain true accounts 
of the business, The plaintifis have come 
up in appeal against that order to this 
Court, 

5. It is contended by the learned coun- 
sel for the appellants that the partner~ 
ship between the parties had been dis- 
solved by a dissolution deed dated 
September 7, 1978 and appellant No. 1 
was given all the assets, liabilities, good- 
will et cetera by virtue of that document, 
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It is further stated that respondent No. 1 
was paid Rs. 1,82,000/- and one Premier 
President Car, of his share in the partner- 
ship business and goodwill. He argues 
that sometime thereafter the respondent 
started the same business which was 
being carried on by the plaintiff, in the 
Same name i, e., Shiva Forgings, in which 
the appellant was carrying on his busi- 
ness, According to the learned counsel 
after the sale of the goodwill by the 
respondent in favour of the „appellant, 
he could not carry on the business in that 
name. He has also submitted that the 
appellant had filed an application for 
registration of the trade name and after 
the decision (filing?) of the appeal the 
trade name has been registered, In the 
circumstances, he urges that the balance 
of conveniences is in granting the tem- 
porary injunction in favour of the ap- 
pellant. 


6. On the other hand, the learned 
counsel] for the respondents has force- 
fully argued that in addition to Rupees 
1,82,000/- and one Premier President 
Car, the appellant had agreed to give 
Rs. 78,000/~ to respondent No. 1 as his 
share of the partnership firm, He argues 
that the appellant did not like to pay 
that amount and entered into a fresh 
agreement with the respondent, where- 
by he allowed him to carry on the busi- 
ness in the name of Shiva Forgings, He 
has also referred to a letter dated Sep- 
tember 8, 1978, alleged to have been 
given by the appellant to the respondent 
stating that he could start his business 
in’ the trade name and style of Shiva 
Forgings. 


7. I have given a thoughtful considera- 
tion to the arguments of the learned 
counsel. It is not disputed that the 
partnership firm was dissolved by a dis- 
solution deed dated September 7, 1978. 
In the dissolution deed it is specifically 
stated that the accounts of the assets 
and liabilities of the partnership had 
been determined and that the plaintiff 
had taken the business of the said 
partnership including the assets, liabili- 
ties and goodwill and he would pay to 
the retiring partner i. e., defendant No. 1 
a sum of Rs. 1,82,000/~ and a Premier 
President Car. Jt is further stated that 
the aforesaid amount would be paid 
within one month from: the date of the 
dissolution i, e., upto Oct. 7, 1978. The 
amount was paid in accordance with 
terms of the agreement on October 6, 
1978, vide receipt of even date, Photostat 
copy of the receipt has been attached, 
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The plaintiff also delivered a Fiat Car 
and transferred the same in the name of 
defendant No, 1. From the aforesaid 
documents and conduct of the appel- 
lant it is evident that he had pur- 
chased the goodwill of the partnership 
between the parties. Thereafter, respon- 
dent No, 1 could not start a similar busi- 
ness in the name of Shiva Forgings. He, 
however, immediately thereafter started 
that business. The appellant had no 
other alternatives but to institute a suit 
against him for injunction, which he 
filed without delay in the first week of 
‘March, 1979. 


8. The respondents have produced a 
letter dated September 8, 1978, alleged 
to have been given by the appellants to 
respondent No. 1, the said letter has 
been denied by the appellants. It is 
stated in the letter that in case respon- 
dent No, 1 started his business in the 
name and style of Shiva Forgings, or 
with any addition or change, alone or 
along with any other person, he could 
do so. The dissolution between plaintiff 
and respondent No. 1 took place on 
September 7, 1978. This letter is alleg- 
ed to have been written on September 
8, 1978. By that date the appellants 
had not paid the amount of Rs, 1,82,000/- 
to respondent No. 1, as was agreed to be 
paid by them to respondent No, 1. That 
amount was paid through a separate re- 
ceipt on Oct, 6, 1978, as already stated 
above. In that receipt, there is no men- 
tion about the 
dated September 8, 1978. In case such a 
letter had been issued, the respondent 
would have insisted about mentioning of 
that letter in it, An argument has been 
raised by the counsel for the respondents 
that Rs. 78,000/~ was to be paid by the 
appellants to respondent No. 1 in addi- 
tion to Rs. 1,82,000/~. There is, how- 
ever, no mention about that amount in 
the dissolution deed. In case there was 
any such settlement it would have found 
place in that document. A plea was taken 
by respondent No, 1 in the written state- 
ment that the appellant had issued pay 
orders for payment of Rs. 78,000/- on 
October 7, 1978 which he got prepared 
in order to make the payment to him 
from Syndicate Bank, Ludhiana, In re- 
plication the appellant has stated that 
respondent No. 1 was desirous of giving 


up his rights in Shed No. E-67 along 
with electric and mechanical fittings and 
also in Car No, ADR 3999 against a sum 
of Rs. 88,000/-, That offer was accepted by 
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him and he got prepared pay orders in 
the amount of Rs. 1,90,000/-. He fur- 
ther says that one day before the date 
fixed for payment the said respondent 
refused to part with the Shed No, E-67 
and the Car and to accept the pay order 
of Rs. 88,000/- and consequently, he got | 
the pay orders for Rs, 88,000/- cancelled. 
Without going into the merits of the 
pleas in details at this stage, it is suffi- 
cient to say that the version of the ap- 
pellants appears to be more probable. 
Moreover, the amount of pay orders was 
Rs. 88,000/- whereas respondent No, 1 
stated it to be Rs. 78,000/-, That further 
falsifies the version of respondent No. 1 

9. No doubt granting of ad interim 
injunction is discretionary but the discre- 
tion has to be exercised on sound judi-: 
cial principles. In case it is established 
that the plaintiff has prima facie case, 
that he is likely to suffer irreparable 
injury before his legal right can be 
established and that the mischief done 
to him by withholding the injunction 
is greater than that which is likely to 
arise from granting it, then Courts grant 
ad interim injunctions, In the present 
case, in my view, the plaintiffs have got a 
prima facie case as defendant No, 1 has 
charged the price of the goodwill from 
them, Later he started business in the 
same name in which it is carried on by 
plaintiffs No. 1. It may also be pointed 
out that the trade name in which 
appellant Number 1 is carrying on 
business has been registered, though 
subsequent to filing of the suit. 
The firm of plaintiff No, 1 is an old firm 
and the said plaintiff is likely to suffer 
an irreparable injury in case respondent 
No. 1 carries on the business in the name 
of respondent No. 2 as many of the cus- 
tomers of the plaintiffs may become cus-: 
tomers of the defendants and it may be 
impossible for the plaintiffs to have them 
back later on. Thus, if ad interim in| 
junction is withhold great damage will 
be caused to the goodwill and business 
of the plaintiffs, The conduct: of defen- 
dant No. 1 is not above board as he 
backed out of the conditions given in the 
deed of dissolution. It is further worth 
mentioning that the plaintiffs have come 
to the Court without delay, Thus, the 
balance of convenience is in favour of 
plaintiffs, The counsel for the respon- 
dents has sought to argue that the de- 
fendants are preparing the Drop Forged 
Hand Tools in the trade name of Liberty, 


Handa, Dragon, etc, and the appellants 
are doing so in the name of Shiva, Dia- 
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mond etc. He submits that in the afore- 
said situation, the customers cannot be 
misled. I am not convinced with this 
contention of the counsel, The name and 
style in which a person carries on busi- 
Ness is an important factor when a cus- 
In most of the 
cases the customer only locks to the 
name of the firm by whom the goods are 
manufactured and not the trade name of 
the goods. From the above discussion, 
it is evident that the plaintiffs have satis- 
fied all the conditions, which are neces- 
sary to grant ad interim injunctions, 


10. In the aforesaid view I am forti- 
fied by the observations in Ishar Das v, 
(Firm) Bhaion Ki Dokan, AIR 1940 Lah 
39 and M/s. National Carbon Cop, (India) 
Ltd. v. Raj Kumar, AIR 1954 All 218. In 
Isher Das’s Case (supra) the plaintiff was 
carrying on the business in the name of 
Bhaion Ki Dokan. The defendant 
started business in the name of Punjabi 
Bhaion Ki Dokan. The plaintiff institut~ 
ed a suit for injunction wherein ad in- 
terim injunction was claimed and grant- 
ed by the trial Court. Affirming that 
Order, the High Court observed that 
where the names of one particular in- 
dividual or firm has gained universal re- 
putation in connexion with a particular 
class of goods and a second pé@rson en- 
ters the trade under a name which is 
the same or similar and which is likely 
to cause confusion in the minds of the 
intending purchasers and the harm thus 
caused is prima facie such as no compen- 
sation would be enough to counter- 
balance it, Court can restrain that per- 
son from trading under a name which is 
similar by granting injunction, 


11. In National Carbon Company’s 
Case (supra) after coming to the conclu- 
sion that the balance of convenience was 
in favour of the plaintiff, the Court held 
that the mere fact that the defendant 
undertakes to keep account would be no 
safeguard against possible injury to 
plaintiff's trade. In that case, the trial 
court had not granted injunction to the 
plaintiff. On appeal, the finding was 
reversed and a temporary injunction was 
granted. 


12. The learned counsel for the re- 
spondents made reference to Prabhu Das 
Suri v, Law Reporters, Ltd, AIR 1933 
Lah 448, Hari Chand Anand & Co, v. 
Singer Manufacturing Co., AIR 1933 Lah 
1046, Firm Gaylord v, Kwality Restau- 
rant, 1962 Cur LJ 517 and Prem Singh 
v, Gram Panchayat. Phararu, 1976 Punj 


Jaswinder Xaur v, Kulwant Singh 


A.LR, 


LJ 297, Suffice it to say that the afore- 
said cases are distinguishable. It will 
also be relevant to point out that Pra- 
bhu Das Suri’s case and Hari Chand 
Anand & Company’s case (supra) have 
been noticed by the learned Judge in 
Isher Das’s case (supra), 

13. For the aforesaid reasons, I accept 
the appeal and grant ad interim injunc- 
tion as prayed for. Respondents are, 
however, granted 13 days’ time 
comply with the order, No order as t 
costs, 

Appeal allowed, 
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Jaswinder Kaur, Appellant v, Kulwang 
Singh, Respondent. 


F. A. F. O- No, 158-M of 1979, D/- 20- 
2-1980.* 


(A) Hindu Marriage Act (1956), S. 23 
(2) — Divorce case — Reconciliation be- 
tween parties — Attempt by Court — 
Need not be at a stage short of pro- 
Nouncement of judgment — Can be at 
earlier stage — Choice when to make 
effort — Within discretion of Court, 

In a divorce case it is not incumbent 
upon the Matrimonial Court to allow the 
trial to proceed towards finality and 
make efforts for reconciliation between 
the parties only at the stage short of 
the pronouncement of the judgment, 
Efforts towards reconciliation cannot 
time short of the judgment and decree, 
Such timing of the effort would have to 
vary from case to case. The Matrimonial 
Court, besides being a Court of law, has 
to decide matters and grant relief 
thereon in very sensitive fields, It alone 
can choose, with or without the sugges- 
tion of the counsel or the parties, the 
time at which reconciliation, wherever 
possible, and whenever’ consistently with 
the nature and circumstances of the case, 
is practical to be attempted, (Para 5) 

‘In the instant case divorce was sought 
by husband on ground of non-compliance 
of the decree for restitution of conjugal 
rights by the wife. The Court attempted 
to bring about reconciliation between the 
parties at the stage prior to striking the 
issues, Held, the same did not contra- 
vene Section 23 (2). That provision does 
Not require that reconciliation efforts 


*From order of Amarjit Chopra, Dist. J.s 
Faridkot, D/- 10-8-1979. 
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have to be timed immediately preceding 
Ehe grant of a decree and not at any 
other stage of the proceeding. (Para 5) 


(B) Hindu Marriage Act (1956), Ss, 13 
(iA), 23 — Dissolution of marriage =- 
Application by husband on ground of 
Non-compliance of decree for restitution 
of conjugal rights — Wife’s plea that 
husband refused to let compliance with 
the decree — No ground to disentitle 
him relief, AIR 1977 Punj & Har 167 
(FB), Foll, (Para 5) 


Cases Referred : Chronological Paras 
AIR 1977 Punj & Har 167: 1977 Cur LJ 
(Civil) 154 (FB) 5 


G. C. Dhuriwala, for Appellant; H. L, 
Sarin, Sr. Advocate and M. L, Sarin and 
‘R, L. Sarin with him, for Respondent. 

JUDGMENT :— This is an appeal by 
one Jaswinder Kaur who stands divorc- 
ed under the judgment and decree of the 
first matrimonial Court, whereby her 
marriage with Kulwant Singh was dis- 
solved. 


2. The marriage between the parties 
fook place in December, 1971, They 
have a daughter who at present is liv- 
ing with the wife, The husband obtain- 
ed a decree for restitution of conjugal 
rights under Section 9 of the Hindu 
Marriage Act on September 17, 1977 
from the first matrimonial Court, which 
was later on confirmed in appeal by the 
High Court on July 28, 1978. The decree 
having remained uncomplied with, gave 
a lever to the husband to move the first 
matrimonial Court in a petition under 
Section 13 (1-A) of the Hindu Marriage 
Act, seeking dissolution of the marriage 
as the said decree had remained un- 
complied with for a period of more than 
‘ohe year, The petition was contested by 
the wife, According to her, she and her 
Father and a few other persons ap- 
proached the husband to settle her in 
his house but he declined her request. 
She repeated the attempt while the mat- 
ter was pending in the High Court in 
appeal but the effort proved fruitless. In 
the presence of these two iNstances she 
drew the inference that the husband 
himself was at fault and thus was not 
entitled to a decree for divorce in the 
light of Section 23 of the Hindu Mar- 
riage Act. On the pleadings of the par- 
ties, the following issues were framed:—~ 

1. Whether the respondent resumed 
cohabitation after the passing of the 
decree for restitution of conjugal rights? 


2, Relief, 
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3. The Court came to the conclusion 


that it was evident from the admitted 


facts that there was no resumption of 
cohabitation between the parties and at 
best the allegation of the wife only con- 
fined to her suggested efforts to resume 
cohabitation with the husband fruitless- 
ly. Even the suggested efforts by the 
wife were not believed by the Court and 
it was held that the evidence put for- 
ward by her was not satisfactory. On 
either situation and from whatever angle 
the matter was looked into, it was felt 
that there was no resumption of cohabi- 
tation so as to whittle down the effect 
of the decree for restitution of conjugal 
rights, disentitling the husband, or for 
that matter either party, to obtain a 
decree for dissolution of marriage. 

4. The learned counsel for the. appel- 
lant raised two points — (1) that there 
was no effort made by the trial Court 
to effect a reconciliation between the 
parties incumbent on it under Section 23 
(2) of the Act, and (2) that the conduct 
of the husband in not permitting the 
rehabilitation of the wife in the matri- 
moNial home would disentitle him to the 
relief claimed for under Section 23 (1) 
of the Act, 


5. On perusal of the file it appears 
that effort for reconciliation was made 
by the trial Court on 15th May, 1979 
but the attempt proved abortive, There- 
aiter the issues were struck and the 
case proceeded towards finality, It is 
contended by the learned counsel for 
the appellant that this is not sufficient 
compliance of the mandatory provisions 
of Section 23 (2) of the Act, inasmuch 
as before granting the relief under the 
Act it was the duty of the Court in the 
first instance, consistently with the na- 
ture and circumsances of the case, to 
bring about reconciliation between the 
parties. Sub-section (2) of Section 23 of 
the Hindu Marriage Act is being read in 
such manner by the learned counsel to 
mean that reconciliation efforts have to 
be timed immediately preceding the 


grant of a decree and not at any other, 


stage of the proceeding. In other words, 
the trial of the case should normally 
proceed towards finality and short of 
the pronouncement of the judgment, 
efforts of reconciliation should then be 
made. This however does not appear to 
be the intention of the Legislature, 
Efforts towards reconciliation cannot 
time short of the judgment and decree. 
Such timing of the effort would have to 
vary from case to case, The Matrimonial 
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Court, besides being a Court of lew, has 
to decide matters and grant relief there- 
on in very sensitive fields, It alone can 
choose, with or without the suggestion 
of the counsel or the parties, the time 
at which reconciliation, wherever possi~ 
ble, and whenever consistently with the 
nature and circumstances of the case, is 
practical to be attempted, In the instant 
case, as has appeared earlier, the decree 
for restitution of conjugal rights had 
been passed against the wife at the in- 
stance of the husband. The time clock 
had started and the warning hed been 
sounded. It was left to the parties to 
Settle out their matrimofal differences, 
with or without the aid of others, On 
the expiry of the time either party has 
been given the right to seek dissolution 
of the marriage. When the matter was 
brought to the Court, efforts for recon- 
ciliation had to be made at the time 
selected by the Court which was before 
the settlement of the issues. If at that 
time the parties had patched up then 
there was no need to proceed further, 
But if it was not so, then the logical 
conclusion was that the decree for resti- 
tution of conjugal rights had remained 
unfulfilled. The subsequent conduct of 
the parties can of course be taken into 
consideration while granting relief but 
the refusal to let compliance of the 
decree of restitution of conjugel rights 
is not a consideration which can weigh 
against a party claiming relief of dis~ 
solution of marriage under Section 13 
(1-A) of the Aci, This has been the view 
of a Full Bench of this Court reported 
in Smt, Bimla Devi v. Singh Eaj, 1977 
Cur LJ (Civil) 154: AIR 1977 Punj & 
Har 167. The aforesaid discussion thus 
conjointly answers both the questions 
posed by the learned counsel for the ap- 
pellant, 


6. From what has been urged, re- 
appraisal of the evidence in the case has 
become wholly unnecessary, Even if the 
averments of the wife, leaving apart 
that of the husband, are accepted as 
correct and taken as sacrosanct, the hus- 
band cannot be disentitled from the re- 
lief obtained by him from the first 
matrimonial Court and the same merits 
no interference in the present proceed- 
ings of appeal. 


T. As a result, this appeal fails and is 
hereby dismissed with no order as to 
costs, 


Appeal dismissed. 
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Sada Singh, Petitioner v. The State of 
Punjab and another, Respondents, 


Civil Writ Petn. No, 415 of 1977, Df- 
18-2-1980. 


(A) Punjab New Capital (Periphery) 
Control Act {1 of 1953) (as amended by 
Punj Act 23 of 1976), Ss. 12 (2), 5 and 
6 — Unauthorised constructions in con- 
trolled area before S. 12 (2) was struck 
down as ultra vires the Constitution —~ 
Sub-section (2) amended thereafter in 
1976 — Constructions not rendered auth- ` 
orised due to amendment — Order for 
demolition under the amended provision 
— Not illegal, 


The fact that when the unauthorised 
construction was made, Section 12 (2) 
(as amended) was not in existence 
would not render the construction auth- 
orised in terms of Section 5. The con- 
struction made without permission of 
the Deputy Commissioner under Sec« 
tion 6 would remain illegal and unauth- 
orised irrespective of the fact whether 
Section 12 (2) was in existence at the 
time it was made or not. Hence, an 
order passed by the Deputy Commis- 
sioner after the substitution of Sec. 12 
(2) in 1976, is not illegal, (Para 5} 


(B) Punjab New Capital ( Periphery) 
Control Act (1 of 1953), (as amended by 
Punj, Act 23 of 1976), Ss. 12 (2), 5 & 6 
«— Unauthorised constructions before 
amendment of S. 12 (2) in 1976 — De- 
molition order after amendment — Does 
not violate Art. 20 (1) of the Constitu- 
tion — S. 12 (2) (as amended) is not 
violative of Art. 20 (1). (Constitution of 
India, Art. 20 (1)). 


Section 12 (2) of the Act does not en- 
visage conviction of an offence resulting 
in the award of punishment. The convic- 
tion and the penalty (punishment) in 
terms of clause (1) of Article 20 of the 
Constitution are provided under Sec, 12 
(1). Section 12 (2) provides for an action 
for undoing the illegality committed by 
those who raised construction violative 
of Section 5 and without permission un« 
der Section 6. This action is neither a 
trial nor conviction nor punishment, 
Section 12 (2) is not violative of Arti- 
cle 20 (1) of the Constitution. The action 
thereunder can, therefore, be taken 
even with respect to unauthorised con- 
structions violative of Section 5 of tha 
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Act that took place before its enactment 
in 1976, (Para 7) 


(C) Punjab New Capital (Periphery) 
Control Act (1: of 1953), Sec, 12 (2) (as 
substituted in 1976) -- Unauthorised 
constructions by petitioners, in violation 
of Section 5, before enactment of S. 12 
(2) in 1976 — Petitioners cannot be 
taken to have acquired a right to retain 
them — Order for demolition after 1976 
not illegal, 


The petitioners by making unauthoris- 
ed constructions in violation of Section 5 
of the Act cannot be taken to have ac- 
quired a right to retain them. The peti- 
tioners cannot claim permanency of il- 
legality committed by them by way of 
a vested right. The purport of Section 12 
(2) is to undo the illegality committed 
by the petitioners, The illegality com- 
mitted by the petitioners continues even 
after enactment of Sec. 12 (2) in 1976. 
The petitioners, therefore, cannot avoid 
action against them under Section 12 (2) 
on the ground that they made unauth- 
orised constructions before its enactment 
in 1976. (Para 8) 


The unauthorised construction made if 
contravention of Section 5 could, how- 
ever, be demolished under Section 12 (2) 
after its enactment in 1976. (Para 9) 

(D) Punjab New Capital (Periphery) 
Control Act (1 of 1953) (as amended in 
1976), Ss. 4, 5, 6 (6) and 12 (2) — Appli- 
eation for permission to raise construc- 
tion — No order passed thereon for 
3 months — Constructions raised there- 
after but not in accordance with plans 
and restrictions — Constructions conti- 
hue to be unauthorised in spite of pre- 
sumed permission of Deputy Commis- 
sioner under S. 6 (6). (Para 12) 

(Œ) Punjab New Capital (Periphery) 
Control Act (1 of 1953), Ss. 4 (1) and 3 
(i) — S. 4 (1) not ‘complied with after 
notification under Section 3 (1) — Noti- 
fication does not become unenforceable. 

Section 4 {1} provides for something 
which is to be done after the notification 
under S. 3 (1) is issued. Even if the pro- 
visions of Sec. 4 (1) were not complied 
with, the notification issued under Sec- 
tion 3 (1) does not become invalid or 
unenforceable, (1975) 77 Pun LR 354, 
Rel. on. (Para 14) 


(F) Punjab New Capital (Periphery) | 


Control Act (1 of 1953), Ss. 12 (1) and 
(2) and 13 — Unauthorised construction 
by petitioners — Show cause notice by 
Deputy Commissioner why they should 
not be prosecuted — Order of Deputy 
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Commissioner, consigning papers —- Not 
a decision by competent Court in pro- 
ceedings under Section 12 (1) — Deputy 
Commissioner not debarred from pro- 
ceeding under Section 12 (2), (Constitu- 
tion of India, Art. 226 —- Administrative 
Order), 


Held that the Deputy Commissioner 
who ordéred that the papers be consign- 
ed was not a (Judicial) Magistrate as re- 
quired under Section 13. The Deputy 
Commissioner who was not competent to ' 
try the petitioners under Section 12 (1) 
neither tried nor acquitted the peti- 
tioners thereunder. The order of the 
Deputy Commissioner ordering the con- 
signment of papers was an administra- 
tive order. This administrative order 
cannot be equated with a decision by a 
competent Court in proceedings initiat- 
ed under Section 12 (1) with the result 
that it will not debar the Deputy Com- 
missioner to proceed against the peti- 
tioners under Section 12 (2). 1963 Cur 
LJ 550, Expl, & Disting, (Para 17) 


(G) Punjab Reorganization Act (1966), 
S, 88 — Punjab New Capital (Periphery) 
Control Act (1 of 1953), S. 1 — Act was 
in force when the erstwhile State of 
Punjab was reorganised on 1-11-1966 — 
Under Sec. 88, the Act continues to re- 
main in force after November 1, 1966. 
(Punjab New Capital (Periphery) Cont- 
rol Act (1 of 1953), S. 1). (Para 18) 

(H) Punjab Reorganization Act (1966), 
S, 89 — Adaptation of Punjab New 
Capital (Periphery) Control Act (1 of 
1953), under S. 89 — Adaptation did not 
abrogate the old Act. 


The adaptation of the Punjab Act 1 of 
1953 under Section 89 did not abrogate 
the old Act. The Act had been given 
continuity after November 1, 1966, by 
Section 88 of the Reorganization Act and 
its adaptation under Section 89 did not 
affect its validity. . (Para 19) 

(1) Constitution of India, Art, 226 —~ 
Administrative action — Mala fides — 
Unauthorised construction by petitioners 
in violation of S, 5 of the Punjab Act 
1 of 1953 — Action under S. 12 (2) of 
the Act — No mala fides. (Punjab New 
Capital (Periphery) Control Act (1 of 
1953), Ss. 5 and 12 (2)). . 


Where the petitioners had made un- 
authorised constructions in violation of 
the provisions of Section 5 of the Pun- 
jab New Capital (Periphery) Control Act, 
1 of 1953, the Deputy Commissioner is 
competent to demolish the same by fol- 
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lowing the procedure prescribed in Sec- 
tion 12 (2) of the Punjab Act, The ac- 
tion initiated against the petitioners un- 
der Section 12 (2) cannot be stamped 
mala fide merely because the State will 
not have to pay compensation for un- 
authorised construction for acquisition. 

(Para 22) 


(J) Punjab New Capital (Periphery) 
Control Act (1 of 1953), S. 1 — Act ap- 
plicable within 10 miles of boundary of 
Chandigarh — Act not vague on that 
ground, (Constitution of India, Art, 245). 

It was argued that the Act was vague 
inasmuch as it purported to apply with- 
in 10 miles of the boundary of Chandi- 
garh irrespective whether the area fell 


. within the territorial limits of Punjab 


or not, 


Held (negativing the contention) that 
it was understood that the Act shall 
have application in relation to the land 
which falls within the territorial limits 
of Punjab and not to the land which 
falls outside it. (Para 23) 
Cases Referred : Chronological Paras 


(1975) 77 Pun LR 354 14 
(1966) 68 Pun LR 947 3 
1963 Cur LJ 550 17 

A. L. Bansal, for Petitioner; H. L. 


Sibal, Sr. Advocate with G. S. Chawla, 
for Respondents. 

ORDER :— This order will dispose of 
27 Civil Writs Nos, 415, 498, 775, 785, 
1478, 1479, 1489, 1492, 1513, 1533, 1534, 
1548, 1581, 1606, 1661, 1684, 1817, 2164 
of 1977; 2658 of 1978; 267, 585, 812, 3698, 
3920, 4048, 4832 and 4575 of 1979 as 
common questions are involved therein, 

2. The petitioners in all the writs are 
residents of Mohali and Madanpur which 
fell in the controlled area under the 
Punjab New Capital (Periphery) Control 
Act 1952, (hereinafter the Act), They 
made constructions in the controlled 
area without obtaining permission of the 
Deputy Commissioner under Section 5 
of the Act. Notices were thereupon is- 
sued to them under S. 12 (2) of the Act 
to show cause why the unauthorised 
constructions made by them should not 
be demolished. The petitioners raised 
objections, The Deputy Commissioner, 
vide order dated December 3/6 1976, 
overruled the same and directed the de- 
molition of the unauthorised construc- 
tions. -The petitioners have filed the 
writs challenging this order of the Dy. 
Commissioner. In Civil Writ Petitions 
Nos. 1489 and 1684 of 1977, the peti- 


fioners did apply to the Deputy Com- 
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missioner on August 9, 1971, 


. thereafter 


A. LR. 


to raise 
constructions but the permission was re- 
fused on October 19, 1971. In Civil Writ 
Petitions Nos, 415 and 1606 of 1977 the 


petitioners applied for such permission 


on September 24, 1968, but no order was 
passed within a period of three months 
and their applications were returned on 
January 6, 1969 and January 7, 1969 re- 
spectively, 

3. Section 12 (2) of the Act before its 
amendment in 1976 was challenged in 
Nand Lal v. The Estate Officer (1966) 
68 Pun LR 947, and it was struck down 
as ultra vires on the ground that if 
vested an unregulated power in the Dy, 
Commissioner to make an order of dee 
molition and was violative of Article 19 
of the Constitution. Section 12 (2) was 
amended by Punjab Act 
No. 23 of 1976 and the amended sub-sec- 
tion reads: 

“Without prejudice to the provisions 
of sub-section (1), if the Deputy Com- 
missioner, after making such enquiry as 
he considers necessary and after afford- 
ing an opportunity of being heard to tha 
person concerned, is satisfied that such 
person has committed a breach of tha 
provisions of the said sub-section, ha 
may pass an order requiring that person 
to restore to its original state or to` 
bring into conformity with the conditions 
which have been violated, as the case 
may be, any building or land in respect 


of which a contravention which as is de=- . 


scribed in the said sub-section has been 
committed, and if such person fails to 
do so within six weeks of the order, 
may himself take such measures as may 
appear to him to be necessary to give 
effect to the order and the cost of such 
measures shall be recoverable from such 
person as an arrear of land revenue.” 

4. The learned counsel for the peti- 
fioners have argued that in view of tha 
fact that Section 12 (2) of the Act be- 
fore amendment was struck down as 
ultra vires, the Constitution, it shall ba 
taken that'Section 12 (2), as enacted by 
Punjab Act No, 23 of 1976, came into 
existence after the alleged contravention 
of Section 5 had taken place. As Sec» 
tion 12 (2) of the Act, under which the 
unauthorised construction is sought to ba 
demolished, was not in existence when 
it was made, no action can be taken 
thereunder against the petitioners, I sea 
no force in this contention. Section 5 of 
the Act reads :— 

“Except as provided hereinafter, no 
person shall erect or re-erect any build- 


* 
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ing or make or extend any excavation, 
or lay out any means of access to a 
road, in the controlled ara save in ac- 
cordance with the plans and restrictions 
and with the previous permission of the 
Deputy Commissioner in writing.” 


5. The petitioners in all the writ pe- 
titions excepting Civil] Writ Petitions 
Nos. 415, 1606, 1489 and 1684 of 1977 
did not apply nor obtain the permission 
of the Deputy Commissioner for making 
constructions, In Civil Writ Petitions 
Nos, 1489 and 1684 of 1977, the peti- 
tioners applied for permission on Aug- 
ust 9, 1971, and it was refused on Octo- 
ber 19, 1971. In Civil Writ Petitions 
Nos. 415 and 1606 of 1977 the peti- 
tioners applied for permission on Sept- 
ember 24, 1968, but the matter was not 
decided 'by the Deputy Commissioner 
within a period of three months. In 
these two writ petitions, the claim of 
the petitioners is that the permission 
shall be taken to have been accorded in 
terms of Section 6 (6) of the Act. This 
point will be discussed later, The fact, 


however, remains that in all the writ 
petitions, excepting Nos. 415 and 1606 
of 1977, the petitioners had either not 


applied and obtained permission from 
the Deputy Commissioner under Sec, 6 
of the Act or it was applied for but was 
declined within a period of three 
months, The fact that when the unauth- 
orised construction was made, Section 12 
(2) of the Act was not in existence 
would not render the construction auth- 
orised in terms of Section 5 of the Act. 
The construction made without permis- 
sion of the Deputy Commissioner under 
Section 6 of the Act would remain il- 
legal and unauthorised irrespective of 
the fact whether Section 12 (2) of the 
Act was in existence at the time it was 
made oF not, 


6. HR has been argued that Section 12 
deals with otiémces and penalties and 
the action under sub-section (2) thereof 
is penal in character, This sub-section 
was enacted in 1976. The penalty of de- 
molition provided therein cannot be im- 
posed with respect to the unauthorised 
constructions made before its enactment. 
The argument proceeds that to do it 
otherwise would be violative of Art. 20 
of the Constitution, I am not impressed. 
Clause (1) of Article 20 of the Constitu- 
tion reads :— 

“No person shall be convicted of any 
offence except for violation of a law in 


1980 P. & H/15 VIII G—#31 


x 


P. & H, 225 


force at the time of the commission of 
the act charged as an offence, nor be 
subjected to a penalty greater than that 
which might have been inflicted under 
the law in force at the time of the com- 
mission of the offence.” 


7. Section 12 (2) does not envisage 
conviction of an offence resulting in the 
award of punishment. The conviction 
and the penalty (punishment) in terms 
of clause (1) of Article 20 of the Con- 
stitution are provided under Section 12 
(1). Section 12 (2) provides for an action 
for undoing the illegality committed by 
those who raised construction violative 
of Sec. 5 and without permission under 
Section 6, This action is neither a trial 
nor conviction nor punishment. Sec, 12; 
(2) is not violative of Article 20 (1) of, 
the Constitution, The action thereunder| 
man, therefore, be taken even with re-' 
spect to unauthorised constructions vio- 
lative of Section 5 of the Act that took 
place before its enactment in 1976, 


8. It has been further argued that 
before the enactment of Section 12 (2) 
in 1976, the unauthorised constructions 
violative of Section 5 of the Act could 
not be demolished, The petitioners who 
made such constructions before the en- 
actment of Section 12 (2) thus acquired 
a right that the same will not be de- 
molished, Section 12 (2) has not been 
given retrospective effect. It shall op- 
erate only prospectively. No action can, 
therefore, be taken against such peti- 
tioners under Section 12 (2) who made 
unauthorised constructions before its en- 
actment in 1976. I do not agree. The 
petitioners by making unauthorised con- 
structions in violation of Section 5 of 
the Act cannot be taken to have ac- 
quired a right to retain them. The peti- 
tioners cannot claim permanency of il- 
legality committed by them by way of 
a vested right. The purport of S, 12 (2) 
is to undo the illegality committed by 
the petitioners, The illegality committed 
by the petitioners continues even after 
the enactment of Section 12 (2) in 1976. 
The petitioners, therefore, cannot avoid 
action against them under Section 12 (2) 
of the Act on the ground that they made 
unauthorised constructions before its en- 
actment in 1976. 


9. The unauthorised construction made 
In contravention of Section 5 of the Act 
could, however, be demolished’ under 
Section 12 (2) after its enactment in 
1976. It is not disputed that the action 


“/ 
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wider Section 12 (2) was initiated 
against the petitioner after its enactment, 


10. Section 6 of the Act prescribes 





the procedure for applying for permis- 


sion to raise construction in the controll- 
ed area, Sub-sections (1) and (6) read:— 

“(1) Every person desiring to obtain 
the permission referred to in Section 5 
shall make an application in writing to 
the Deputy Commissioner in such form 
and containing such information in re- 
spect of the building, excavation or 
means of access to which the applica- 
tion relates as may be prescribed, 


gee eae eas s.t e.t 


(6) If at the expiration of a period of 
three months after an application under 
sub-section (1) has been made to the 
Deputy Commissioner, no order in writ- 
ing has been passed by the Deputy 
Commissioner, permission shall, without 
prejudice to the restriction signified in 
the plans under Section 4 be deemed to 
have been given without the imposition 
of any conditions,” 


1t. As stated earlier, in Civil Writ 
Petitions Nos, 415 and 1606 of 1977 the 
petitioners had applied to the Deputy 
Commissioner for permission to raise 
construction on September 24, 1968. No 
order was passed thereon for 3 months, 
In fact, their applications were returned 
to them on January 6, 1969 and Jan, 7, 
1969 respectively. The contention of the 
learned counsel fer the petitioners is 
that by virtue of the provisions contain- 
ed in Section 6 (6) the petitioners shall 
be deemed to have raised construction 
with permission and their construction 
cannot be termed as unauthorised or de- 
molished under Section 12 (2) of the 
Act. I see no force in this contention, 
Under Section 5, it is specifically pro- 
vided that the construction must be (a) 
in accordance with the plans and re- 
strictions and (b) with the previous per- 
mission of the Deputy Commissioner in. 
writing, As the Deputy Commissioner 
failed to pass an order within a period 
of three months in these two cases, his 
permission shall be presumed, This pre- 
sumed permission shall be of no avail 
if the proposed construction is Not in 
accordance with the plans and the re- 
strictions. It is again provided in Sec- 
tion 6 (6) that the presumed permission 
of the Deputy Commissioner shall be 
without prejudice to the restrictions sig- 
nified in the plans under Section 4. Sec- 
tion 4 of the Act reads :— 
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“4, (1) The Deputy Commissioner shall 
within three months of the declaration 
under sub-section (1) of Section 3 depo- 
sit at his office and at such other places 
as he considers necessary, plans show- 
ing the area declared to be a ‘controlled 
area’ for the purpose of this Act, signi- 
fying therein the nature of the restric- 
tions applicable to the controlled area. 


(2) The plans so deposited shall be in 
the form prescribed and shall be avail- 
able for inspection by the public free of 
charge at all reasonable times”, 


12. It is thus clear that if the pro- 
posed construction is not in accordance 
with the plans and restrictions, the same 
shall continue to be unauthorised in 
spite of the presumed permission of the 
Deputy Commissioner under Section 6 
(6) of the Act, 


13. The Director, Housing and Urban 
Development, Punjab, in his written 
statement on behalf of the respondents, 
has averred that the construction made 
by the petitioners in Civil Writ Petns, 
Nos. 415 and 1606 of 1977 is not at all 
in accordance with the plans submitted 
by them along with their applications 
for permission. They applied for permis- 
sion to construct. residential houses 
whereas they have constructed shops, 
The construction made by them is with- 
in 300 feet of the P, W. D, boundary of 
Chandigarh-Kharar road which is a con- 
travention of the restrictions imposed 
under Section 4 (1) of the Act, The peti- 
tioners have filed no rejoinder to the 
contrary. In view of the fact that the 
construction made by the petitioners is 
not at all in accordance with the plans 
which they had submitted, the peti- 
tioners cannot take advantage of the 
presumed permission under Section 6 (6) 
of the Act with respect to the disputed 
construction. This apart, the construction 
shall again be taken as unauthorised be- 
cause it violates the restričtions imposed 
under Section 4 (1) of the Act inasmuch 
as they fall within 300 feet of the 
P. W. D. boundary of Chandigarh- 
Kharar road, 


14. The learned counsel for the peti- 
tioners in Civil Writ Petitions Nos, 415 
and 1606 of 1977 has argued that it is 
hot proved that the plans showing the 
area declared to be the “controlled area” 
and signifying the nature of restrictions 
applicable thereto were deposited by the 
Deputy Commissioner at his office with- 
in three months of the declaration un- 
der sub-section (1) of Section 3. The 
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argument proceeds that as compliance of 
Section 4 (1) of the Act was not made 
by the Deputy Commissioner within a 
period of three months of the declara~ 
tion under Section 3 (1), the construc- 
tion made by the petitioners cannot be 
taken as violative of the restrictions un- 
der Section 4 (1). In my opinion, there 
is no substance in this contention, In 
Shiromani Gurdwara Parbandhak Com- 
mittee, Amritsar v. Union Territory of 
Chandigarh, (1975) 77 Pun LR 354, it 
was held that Sec, 4 (1) of the Act pro~ 
vides for something which is to be done 
after the notification under Section 3 (1) 
of the Act is issued. Even if the provi- 
sions of Section 4 (1) were not complied 
with, the notification issued under Sec- 
tion 3 (1) does not become invalid or 
unenforceable. Firstly, it has been 
averred on behalf of the respondents 
that the restriction which has been con- 
travened by the petitioner was imposed 
under Section 4 (1) of the Act, It has 
mot been controverted. Secondly, even if 
it is assumed for the sake of argument 
that the plans signifying the nature of 
the restrictions applicable to the con- 
trolled area were not deposited at the 
Deputy Commissioner’s office within a 
period of three months of the notifica- 
tion under Section 3 (1), the fact re- 
mains that such plans were available in 
the office of the Deputy Commissioner 
long before the petitioners applied for 
permission in September, 1968, It is not 
the case of the petitioners that they ap- 
proached the office of the Deputy Com- 
missioner to check up the plans and they 
were not made available, Under these 
circumstances, the petitioners cannot 
justifiably ignore the restrictions pro- 
hibiting the construction of a building 
within 300 feet of the P. W. D, boundary 
or Chandigarh-Kharar road. The case of 
the petitioners in Civil Writ Petitions 
No. 415 and 1606 of 1977 is, therefore, at 
par with that-of the petitioners in the 
remaining writs, 


15. Section 15 (a) of the Act reads:— 

“Nothing in this Act shall apply to z=- 

(a) any building for residential pur- 
poses or for purposes subservient to agri- 
culture in the abadi area of any village 
as defined in the revenue records.” 

16. The abadi deh number in Mohali 
is 43 and in Madanpur is 319. According 
to the respondents, the petitioners have 
made constructions outside the abadi 
deh number. This averment has neither 
been controverted nor disputed during 
arguments, The learned counsel for the 
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petitioners has argued that in consolida- 
tion proceedings in 1954, some area out- 
side abadi deh number of Mohali was 
kept reserve for allotment of baras (va- 
cant sites) by way of extension of the 
abadi. The revenue authorities, however, 
did not make entry to that effect in the 
revenue records, The petitioners in 
Mohali have made constructions over the 
area which was reserved for extension 
of abadi and as such are exempt from 
the operation of the Act. I see no force 
in this contention. The unauthorised 
constructions in village Mohali are ad- 
mittedly not in the abadi deh number 
(43). The area of abadi deh number is 
included in lal lakir. The abadi deh 
khasra number is constituted at the time 
of settlement and it comprises one num- 
ber only. The ownership of abadi deh is 
joint of all the residents of the village 
including the owners of agricultural land. 
The ownership in abadi deh is determin- 
ed by virtue 
outside the limits of abadi deh number 
is given different-khasra numbers and is 
owned by individual landowner, The 
khasra numbers outside the abadi deh 
limits and owned by different persons 
individually cannot be taken as abadi deh 
or abadi area, This apart, the revenue 
records do not support the contention of 
the learned counsel for the petitioners, 
who have made unauthorised construc- 
tions in Mohali. The resolution alleged 
to have been passed in 1954, during Con- 
Solidation reserving some area outside 
abadi deh limits in Mohali for allotment 
as baras was not implemented. In the 
revenue records prepared thereafter till 
today, the implementation of any such 
resolution has not been reflected. It is 
further incorrect that any reservation 
of area outside the abadi deh limits for 
allotment of baras would extend the 
‘abadi deh or an abadi area’, The peti- 
tioners of Mohali, therefore, cannot jus- 
tifiably claim advantage under Section 
15 (a). The disputed constructions made 
by the petitioners of Mohali have rightly 
been treated as illegal and unauthorised, 


17. The learned counsel for the peti- 
tioners in Civil Writ Petitions Nos. 415 
and 1606 of 1977, has contended that the 
Deputy Commissioner initiated proceed- 
ings against the petitioners in 1968/1969, 
under Section 12 (2) of the Act and when 
apprised that their applications for per- 
mission to raise construction had remain- 
ed pending without any order for more 
than three months resulting in the pre- 
sumed permission in their favour con- 


of possession. The land. 
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signed the papers, 
February 12, 1969. Under these circum- 
stances, the Deputy Commissioner is 
‘debarred from taking action against them 
under Section 12 (2). Reliance has been 
placed on State of Punjab v. Sadda Ram 


vide order dated 


1963 Cur LJ 550. I do not agree. In 
Sadda Ram’s case (supra), the persons 
who had made unauthorised construc- 


tions were tried and convicted by a com- 
petent Magistrate under Section 12 (1). 
On appeal, the learned Sessions Jucge 
set aside their conviction holding that 
there was no evidence showing that the 
Deputy Commissioner had made any 
declaration under sub-section (1) of Sec- 
tion 3 of the Act and further there was 
nothing to show that any restrictions had 
been imposed in the area in question on 
the construction or erection of any build- 
ings. The conviction was consequently 
set aside. It was under these circum- 
stances that the High Court held that 
even if Section 12 (2) is independent of 
sub-section (1) it is not possible to see 
how the Deputy Commissioner can 
ignore any decision given by a com- 
petent Court in proceedings initiated by 
the Deputy Commissioner himself for 
the punishment of offence under sub- 
section (1). If it has been found, as was 
found by the learned Sessions Judge, 
that no breach of the provisions of sub- 
section (1) had been committed then the 
Deputy Commissioner could not go be- 
hind or reopen that decision. The ratio 
of this authority cannot be applied to 
the facts of the instant cases because the 
petitioners were not tried under Sec- 
tion 12 (1) by a Magistrate. The Deputy 
Commissioner issued notices to the peti- 
tioners to show cause why they be not 
prosecuted, They submitted their re- 
plies to the notices and then the papers 
were consigned. The argument of the 
learned counsel for the petitioners is 
that the Deputy Commissioner was com- 
petent to try the petitioners under §. 12 
(1) and his order dated Feb. 12, 1969, 
consigning the papers amounts to their 
acquittal. I do not agree, 
tion 18 of the Act it is provided that no 
Court inferior to that of a (Judicial) 
Magistrate of the ist Class shall be com- 
petent to try an offence punishable 
under this Act. The Deputy Commissioner 
who ordered that the papers be consign- 
ed was not a (judicial) Magistrate. This 
apart, the petitioners would have been 
convicted or acquitted by the (Judicial) 
Magistrate if they had been tried by the 
latter, The (Judicial) Magistrate ‘after 
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having commenced the. trial of the peti- 
tioners could not end it by ordering the 
consignment of papers. It is, therefore, 
evident that the Deputy Commissioner 
who was not competent to try the peti- 
tioners under - Section 12 (1) neither 
tried nor acquitted the petitioners there- 
under. The order of the Deputy Com- 
missioner dated February 12, 1969, order- 
ing the consignment of papers was an 
administrative order. This administra- 
tive order cannot be equated with a de- 
cision by a competent Court in proceed- 
ings initiated under Section 12 (1) with 
the r sult that it will not debar the De- 
puty Commissioner to proceed against 
the petitioners under Section 12 (2). 


18. The learned counsel for the peti- 
tioners have argued that the Act ceased 
to be a good law after the reorganisation 
of the erstwhile State of Punjab with 
effect from November 1, 1966, and as 
such no action can be taken against the 
petitioners under Section 12 (2) thereof. 
I do not agree. The Act came into force 
in 1953. The erstwhile State of Punjab 
was reorganised with effect from Novem- 
ber 1, 1966. The Act was in force when 
the erstwhile State of Punjab was re- 
organised, Under Section 88 of the 
Punjab Reorganisation Act, 1966, the Act 
contiunes to remain in force after 
November 1, 1966, 


19, Another point argued by the 
learned counsel for the petitioners is 
that the Act was adapted in 1968 by 
the State of Punjab under Section 89 of 
the -Punjab Reorganisation Act. The 
effect of the adaptation is that the old 
Act stood abrogated and a new one came 
into force. In the absence of a fresh 
notification under Section 3 (1) under 
the new Act, no action can be taken 
against the petitioners under Section 
12 (2). This contention has no force. 
The adaptation of the Act under Section 
89 did not abrogate the old” Act, The Act 
had been given continuity after Novem- 
ber 1, 1966, by Section 88 of the Re- 
organisation Act and its adaptation under 
Section 89 did not affect its validity. 


20. The learned counsel for the peti- 
tioner in Civil Writ Petition No, 415 of 
1977, has argued that the Deputy Com- 
missioner did not pass a speaking order 
under Section 12 (2) and it is liable to 
be quashed on this ground. The argu- 
ment proceeds that the Deputy Commis- 
sioner had passed the order in the form 
of a letter dated January 5, 1977, ad- 
dressed to the petitioner wherein it was 
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mentioned that the latter had violated 
Section 5 of the Act and he should de- 
molish the construction within six weeks. 
The detailed order of the Deputy Com- 
missioner dated December 3, 1976, placed 
on the file was passed after the peti- 
tioner had filed the writ petition, I do 
not agree. It is clear that the intima- 
tion of the order passed by the Deputy 
Commissioner was sent to the petitioner, 
vide letter Annexure P, 5. This letter 
does not prove that the Deputy Commis- 
sioner had not passed a detailed order 
dated August 3, 1976, a copy of which 
has been placed on the file. The Director 
Housing and Urban Development in his 
written statement has averred that a 
detailed order was passed on the file 
and there is no justification to doubt its 
veracity., 


21. It has been argued that after the 
reorganisation of 1966, the State of 
Punjab cannot legislate with respect to 
peripheri of Chandigarh because the 
latter has been constituted a Union 
Territory and has ceased to be a part of 
Punjab. I do not agree. The State of 
Punjab can legislate with respect to 
the land within its territory and the Act 
has application in relation thereto. 


22. Another point argued by the 
learned counsel for the petitioners is that 
the land over which the petitioners have 
made constructions is being acquired by 
the State for Urban Estate of Mohali. 
As the petitioners have made construc- 
tions, the State shall have to pay com- 
pensation to the petitioners for the same 
for its acquisition. The action under 
Section 12 (2) of the Act has been in- 
itiated against the petitioners to avoid 
the payment of such compensation. It is 
liable to be quashed being mala fide. I 
do not agree. The petitioners have made 
unauthorised constructions in violation 
of the provisions of Section 5 of the Act, 
The Deputy Commissioner is competent 
to demolish the same by following the 
procedure prescribed in Section 12 (2). 
The action initiated against the peti- 
tioners under Section 12 (2) cannot be 
stamped mala fide merely because the 
State will not have to pay compensation 
for unauthorised construction for acqui- 
sition. 

23. It has been argued that the Act 
is vague inasmuch as it purports to apply 
within 10 miles of the boundary of 
Chandigarh irrespective whether the 
area falls within the territorial limits 
of. Punjab or not. This contention also 
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has no force. It is understood that the 
Act shall have application in relation to 
the land which falls within the terri- 
torial limits of Punjab and not to the 
land which falls outside it. 


24. In the result, all the writs fail 
and are dismissed, No order as to costs. 


Petitions dismissed, 
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Des Raj, Petitioner v. Sham Lal, Re- 
spondent. 
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East Punjab Urban: Rent Restriction 
Act (3 of 1949), S. 13 (2) (ii) (b)—Change 
of user — Demised premises identified 
in lease deed as shop — Deed silent in 
regard to purpose — Must be used as 
shop — Use of premises exclusively as 
godown amounts to change of user. C. R. 
No, 698 of 1959, D/- 12-8-60 (Punj) and 
C. R. No. 237 of 1966, D/- 25-11-1966 
(Punj), Overruled, 


Where a premises is let out to a ten- 
ant as a “shop” and it is silent as regards 
che purpose for which it is let and it is 
used by the tenant exclusively as a go- 
down the tenant can be said to have 
changed the user and is liable to he 
evicted in terms of S. 13 (2) (ii) (b) of 
the Act. AIR 1978 SC 1601, Explained. 
1977 Pun LR 259, Approved. C. R. No. 
698 of 1959, D/- 12-8-1960 (Punj) and 
C. R. No. 237 of 1966, D/- 25-11-1966 
(Punj), Overruled. (Para 23) 


A lease deed wherein the building 
leased out is described only as a build- 
ing would be considered totally silent 
as to the use for which the demised 
building is leased out. Not only this, 
such a lease-deed by itself would even 
be considered silent as to the category 
of building, that is, it would not show 
whether the demised building is land or 
a godown or an out-house or “non-resi- 
dential building” or “residential build- 
Ing” or a “scheduled building”, with the 
result that in such a case, it would per- 
haps be open to lessee, if no other indi- 


*Decided by Full Bench on order of re- 
ference made by D. S. Tewatia, J. on 
9-2-1979. 
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cation is available from the evidence, 
oral or documentary, which the parties 
would be entitled to adduce, suggestive 
of the category of the building and its 
intended use by the lessee, to put the 
building so leased to any use without 
attracting the provisions of S. 13 (2) (ii) 
(b) of the Act. (Para 8) 


It would be utterly illogical to say 
that the identification of a demised build- 
ing in a rent-note by itself is not indi- 
cative of the use to which the demised 
building was intended to be put by the 
lessee, 


Accordingly, if a demised building is 
identified as a “house” in a lease-deed, 
it would be taken that the parties had 
used the expression “house” in the sense 
in which the “house” is understood in 
common parlance or as indicaied by its 
dictionary meaning. Similar would be 
the situation where the expression ‘shop’ 
is used. In such a case, the parties would 
be taken to have used the expression 
“shop” as understood in common par- 
lance and the meaning given to the same 
in the dictionaries. (Paras 11, 12) 

Where a demised “building” is identi- 
fied merely as “shop”, then the same can 
be used only as a “shop”, although vari- 
ous kinds of trade could be carried on 
therein, but if the said demised “build- 
ing” came to be used later on exclusive- 
ly as “residential building’, then that 
would tantamount to the change of user. 
Similarly, if such a demised “building” 
was put to use exclusively as a “go- 


down” (for the moment assuming that 


the expression “godown” connotes a 
“building” that is used for the purposes 
of only stocking provisions therein), 
then that would tantamount to the 
change of user, The reason being that 
when the demised “building” is used as 
a “shop” it is being put to constant use 
by the lessee which, by implication, en- 
sures its proper upkeep like timely re- 
pair, timely white-washing etec., but 
when a building is used as a “godown”, 
which is merely used for dumping goods 
therein, such an upkeep may neither be 
possible nor, by implication, envisaged 
as such. A “godcown” remains mostly 
closed, while a “shop” remains mostly 
open. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1594: 1978 Cri LJ 1703 21 
AIR 1978 SC 1601 5, 20 
AIR 1977 NOC 222: 1977-79 Pun LR 259 


4, 5, 16, 19 
1971-73 Pun LR 1 14 
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H. L. Sarin, Sr. Advocate with M. L. 
Sarin and R. L. Sarin, for Petitioner; 
Pawan Bansal, for Respondent. 


D. S. TEWATIA, J.:—— Whether the 
identification of a demised premises as 
shop in the lease-deed, which otherwise 
is silent in regard to the purpose, per se 
spells out the purpose for which the pre- 
mises in question is leased out or not is 
the legal question of some significance 
that arises for determination in this re- 
ferred civil revision petition. 


2. The facts concurrently found by 
the two Courts below and which have a 
bearing upon the appreciation of the 
question posed can be stated thus: 


3. The respondent, hereinafter refer- 
red to as the landlord, leased out the 
premises which were described as ‘Ek 
Addad Dukan (one shop)...... ’ to the pe- 
titioner-tenant, hereinafter referred to 
as the tenant. The landlord sued out for 
the ejectment of the tenant on the 
ground of the change of user of the shop 
alleging that the shop was being used as 
‘godown’ which tantamounted to the 
change of the user. Both the Courts be- 
low have found that the shop in ques- 
tion was being used for storing bags of 
grain and boxes of tea and no business, 
wholesale or retail, was transacted by 
the tenant in that shop. It deserves high- 
lighting at the outset that these findings 
of fact have not been assailed before us, 


4, The Courts below relying on the 
Division Bench decision of this. Court in 
Chhaju Ram v. Tulsi Das, 1977-79 Pun 
LR 259: (AIR 1977 NOC 222) in which 
it was held that a ‘shop’ is different 
from ‘godown’ in that..thé premises de- 
scribed as shop when used as godown 
are not being used for the purpose for 
which the shop is meant, ordered the 
eviction of the tenant. 


5. The tenant, relying upon the judg- 
ment of the Supreme Court in Sant Ram 
v. Rajinder Lal, AIR 1978 SC 1601, can- 
vassed that in the light of the ratio of 
the Supreme Court decision, the decision 
in Chhaju Ram’s case (supra) cannot be 
considered to be laying down a correct 
law. This led to the reference of the re- 
vision petition to the larger Bench and 
that is how the matter is before us, 
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6. The subject-matter of lease trans- 
action between the landlord and the 
tenant in generic terms is ‘building’ 
which, by virtue of inclusive definition 
to be presently noticed, inter alia, in- 
cludes land and godown. Hence before 
adverting to the rival contentions can- 
vassed on behalf of the parties, refer- 
ence to such provisions of the East Pun- 
jab Urban Rent Restriction Act, 1949 
(East Punjab Act No. III of 1949), here- 
inafter referred to as the Act, as define 
the generic term ‘building’ and its spe- 
cies is necessary. Also is necessary, for 
facility of reference, the extraction of 
the relevant provisions of the Act en- 
visaging eviction on the ground of 
change of user. 

7. Section 2, clause (a) of 
defines ‘building’ as under: 

““building’ means any building or part 
of a building let for any purpose whe- 
ther being actually used for that pur- 
pose or not, including any land, godown, 
out-houses or furniture let therewith 
but does not include a room in a hotel, 
hostel or boarding house.” 


Section 2, clause (d), of the Act defines 
‘non-residential building’ as under: 

* ‘non-residential pbuilding’ means 
a building being used solely for the pur- 
pose of business or trade.” 


Section 2, clause (g), of the Act defines 
‘residential building’ in the following 
terms : 

“ ‘residential building’ 
building which is not 
building.” 

Section 2, clause (h), of the Act defines 
‘scheduled building’ as follows: 

“ ‘scheduled building’ means a residen- 
tial building which is being used by a 
person engaged in one or more of the 
professions specified in the Schedule .to 
this Act, partly for his ‘business and 


the Act 


means any 
a non-residential 


partly for his residence.” 


Schedule to the-Aet is reproduced below: 


“SCHEDULE 

1, Lawyers. 

2. Architects, 

3. Dentists. 

4. Engineers. 

5. Veterinary Surgeons, 

6. Medical practitioners, including 
practitioners of indigenous systems of 
medicine.” 


Section 13, sub-section (2), clause (ii), 
sub-clause (b), of the Act, which envi- 
sages eviction of the tenant for change 
of user of the rented . building or land is 
in the following terms: 
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"13, (2) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the 
Controller, after giving the tenant a rea- 
sonable opportunity of showing cause 
against the application, if satisfied: 
= + + + 


(ii) that the tenant has after the com- 


mencement of the Act without the writ- 


ten consent of the landlord. 
* % 3 


(b) used the building or rented land 
for a purpose other than that for which 
it was leased, or 

* 3 * 
the Controller may make an order direct- 
ing the tenant to put the landlord in 
possession of the building or rented land 
and if the Controller is not so satisfied 
he shall make an order rejecting the ap- 
plication : 

Provided that the Controller may give 
the tenant a reasonable time for putting 
the landlord in possession of the build- 
ing or rented land and may extend such 
time so as not to exceed three months 
in the aggregate.” 

8 Considering now a hypothetical 
simplest lease deed such as the lease- 
deed wherein the building leased out is 
described only as a ‘building’ without 
any further description thereoz except 
the giving of its boundaries, would such 
a lease~deed be considered to be imply- 
ingly indicating the use for which the 
demised ‘building’ is intended to be leas- 
ed out? In my opinion, such a lease deed 
would be considered totally silent as to 
the use for which the demised building 
is leased out. Not only this, such a lease-! 
deed by itself would even be considered: 
silent as to the category of building, that 
is, it would not show whether the de- 
mised building is land or a. godown or 
a out-house or ‘non-residential build- 
ing’ or ‘residential building’ or a ‘sche~ 
duled building’, with the result that in 
such a case, it would perhaps be open to 
lessee, if no other indication is available 
from the evidence, oral or documentary, 
which the parties would be entitled to 
adduce, suggestive of the category of the 
building and its intended use by the les- 
see, to put the building so leased to any 
use without attracting the provisions of 
Section 13 (2) (ii) (b) of the Act. 

9. The Act categorises further the 
building into ‘non-residential ‘building’, 
‘residential building’ and ‘scheduled 
building’. If in a given lease-deed, the 
demised building is identified as non- 
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residential building’, in such a case even 
when no express purpose is mentioned 
in the lease-deed, the identification of 
the building as ‘non-residential building’ 
would at least restrict its use to only 
such purposes as a ‘non-residential build- 
ing’ can be put to and would at least ex- 
clude the use of ‘non-residential build- 
ing’ as exclusively ‘residential building’. 
In the reverse case, where the building 
is identified as ‘residential building’, this 
identification would indicate the purpose 
for which the demised building can be 
used which can only be the residential 
purpose and if the same is used for non= 
residential purposes even partly, it would 
amount to the change of user for rea- 
sons which would be set out in detail a 
little later. 


Further, a ‘residential building’ can 
be identified in a given lease-deed as 
‘house’, ‘Kothi’, ‘bungalow’, ‘villa’ or ‘Pa- 
lace’ etc. All these terms, in my opin- 
ion, would be indicative of only one use 
being intended of the demised building, 
that is, residential purpose. 


10. A ‘non-residential building’ can 
also be variously identified say as ‘shop’, 
‘godown’, ‘restaurant’, ‘cinema’, ‘hotel’, 
etc. In such a case, different descriptions 
are indicative of different purposes to 
which a given demised non-residential 
building can be put to use and not to 
one ‘identical purpose’ as would be the 
case with the ‘residential building’ vari- 
ously named. 


11, Hence, in my opinion, it would be 
utterly illogical to say that the identifi- 
cation of a demised building in a rent- 
note by itself is not indicative of the use 
to which the demised building was in- 
tended to be put by the lessee. 


12. Accordingly, if a demised build- 
ing is identified as a ‘house’ in a lease- 
deed, it would be taken that the parties 
had used the expression ‘house’ in the 
sense in which the ‘house’ is understood 
in common parlance or as indicated by 
its dictionary meaning. Similar would 
be the situation where the expression 
‘shop’ is used. In such a case, the par- 
ties would be taken to have used the ex- 
pression ‘shop’ as understood in common 
parlance and the meaning given to the 
same in the dictionaries. 

13. If the record is innocent of any 
evidence, oral or documentary, indicat- 
ing expressly or circumstantially the use 
to which the premises described as a 
‘shop’ in the rent note were to be put by 
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the lessee, then the purpose to which the 
demised premises can be put by virtua 
of its identification as ‘shop’ in the rent- 
note would be a purpose to which ‘a 
‘shop’ can be put and not a purpose to 
which demised premises could be put.if 
the same had been merely identified as 
‘non-residential building’. Again, assum- 
ing that the expression ‘shop’ connotes 
premises which can be used for the pur 
pose of carrying on wholesale or retail 
business of sale and purchase, then if the 
demised premises are only identified as 
‘shop’ (and if the lease-deed is silent 
about the specific purpose for which the 
shop was to be used), then the business 
of sale and purchase, whether wholesale 
or retail, could be carried out in the said 
shop by the lessee in every kind of 
merchandise or article without attract- 
ing the provisions of Section 13 
(2) (ii) (b) of the Act ie, he 
could carry on therein the retail 
or wholesale business of cloth merchant 
or of a Halwai or of a hardware or of 
a cycle-repairs and so on and so forth, 
But if in the lease-deed besides identi- 
fying the building as ‘shop’, it is further 


mentioned that the same is given for 
the purpose of running a cloth mer- 
chant’s business, then such an 
expression would limit the use 
of the ‘shop’ for the purpose of 


carrying on wholesale or retail business 
of cloth, and the lessee without attract- 
ing the provisions of Section 13 (2) (ii) 
(b) of the Act would not be able to use 
the ‘shop’ for a purpose other than the 
one mentioned in the lease-deed. If after- 
wards he were to start using the ‘shop’ 
as hardware merchant or as a Halwai, 
he would be considered to have changed 
the user of the premises and would be 
liable for eviction on that ground. 


14, This hypothetical discussion is 
meant to emphasise that where a demis- 
ed ‘building’ is identified merely as 
‘shop’, then the same carr be used only 
as a ‘shop’, although various kinds of 
trade could be carried on therein, but 
if the said demised ‘building’ came t 
be used later on exclusively as ‘residen- 
tial building’, then that would tanta- 
mount to the change of user. Similarly, 
if such a demised ‘building’ was 
put to use exclusively as a 
‘sodown’ (for the moment assuming 
that the expression ‘godown’ connotes a 
‘building’ that is used for the purposes 
of only stocking provisions therein), then 
that would tantamount to the change of 
user. The reason being that when the de- 
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mised ‘building’ is used as a ‘shop’, it is 
being put to constant use by the lessee 
which, by implication, ensures its pro- 
per upkeep like timely repair, timely 
white-washing etc., but when a building 
is used as a ‘godown’, which is merely 
used for dumping goods therein, such 
an upkeep may neither be possible nor, 
by implication, envisaged as such. A ‘go- 
down’ remains mostly closed, while a 
‘shop’ remains mostly open. The premi- 
ses used as a ‘godown’ are bound to de- 
teriorate and a landlord, if had been in- 
formed at the time of entering into the 
lease transaction that the lessee intend- 
ed to use the demised premises descrbied 
as ‘shop’, he might not have agreed to 
enter into the said lease transaction. 
Hence, when the demised premises are 
used for a purpose to which having re- 
gard to its description as ‘shop’, ‘house’ 
etc. the landlord may not have intended, 
had the said different purpose, which 
the lessee had in mind, been made known 
by the lessee to him, then the landlord 
may not have agreed to lease the said 
building for that purpose (see in this 
connection Telu Ram v. Om Parkash 
Garg, 1971-73 Pun LR 1). Hence putting 
to use the demised premises to a pur- 
pose, which the given description or 
identification of the demised building in 
the rent-note did not warrant, would 
tantamount to the change of user. 


. 15. Accordingly, if the expressions 
‘shop’ and ‘godown’ indicate two diame-~ 
trically opposite purposes to which the 
respective premises so described can 
normally be put, then, when in a given 
lease-deed a building is identified as 
‘shop’ without any more, such premises 
cannot be used as ‘godown’. 


16. Now the question that arises for 
consideration is as to whether the de- 
mised ‘building’ when variously describ- 
ed as ‘shop’.or as ‘godown’ is to be un~ 
derstood as warranting diametrically op- 
posed uses thereof. Such a question crop- 
ped up for consideration before a Divi- 
sion Bench in Chhaju Ram’s case (1977- 
79 Pun LR 259: AIR 1977 NOC 222) 
(supra). In that case, the Bench formu- 
lated for its consideration the question 
in the following terms: 

“Whether a ‘shop’ as it is commonly 
understood can be used as a ‘godown’ for 
storage of goods alone and if it is so 
used, then does that amount to putting 
it to a different use than one for which 
it was let out as contained in S. 13 (2) 
(ii) (b) of the Act?” 
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K. S. Tiwana, J., who delivered the opin- 
ion for the Bench, observed that the ex- 
pression ‘shop’ having not been defined 
in the Act, parties should be taken to 
have used the said expression in the 
lease-deed, as the said term in common 
parlance is known and the parties incor- 
porating that expression in the lease- 
deed must be taken to have attached 
thereto an ordinary dictionary meaning, 
The learned Judge, as would be clear 
from his following observations, carried 
out exhaustive search for the meaning 
of the expressions ‘shop’ and ‘godown’ 
in various dictionaries and Law Lexi- 
cons: 


“In the ‘Concise Oxford Dictionary’ 
(4th Edition) the meanings of the word 
‘shop’ are given as ‘building, room etc. 
for retail sale of some commodity’. In 
‘Chambers’ Twentieth Century Diction- 
ary’ (revised 1964 Edition), the meanings 
of the word ‘shop’ are given as ‘a build- 
ing or room in which goods are sold’. In 
‘Websters New Twentieth Century Dic- 
tionary’, Volume II (second edition), the 
meanings of the word ‘shop’ are given 
as ‘a place where goods are sold at re- 
tail’. According to ‘Stroud’s Judicial Dic- 
tionary’, third edition, the word ‘shop’ 
implies a place where a retail trade is 
carried on’. In ‘Law Lexicon’ of British 
India, 1940 edition, by Aiyer ‘shop’ is 
stated to be ‘a place kept and used for 
the sale of goods’. It is further stated in 
the book that ‘the word ‘shop’ implies a 
place where a retail trade is carried on’, 

In Aiyer’s Law Lexicon the word ‘go- 
down’ is defined as a store, a warehouse. 
In ‘Webster’s New Twentieth Century 
Dictionary’, Volume I, Second Edition, 
the word ‘godown’ is meant as ‘in India, 
China, Japan, etc. a warehouse.’ In the 
‘Concise Oxford Dictionary’, fourth edi- 
tion, the meaning of this word is given 
as ‘warehouse in part of Asia, esp. India’. 
The ‘warehouse’ has been defined in 
‘Law Lexicon of British India’, 1940 edi- 
tion, as ‘a warehouse is, properly speak- 
ing, a building used for the purpose of 
Storing goods imported at a reasonable 
rent.’ According to ‘Stroud’s Judicial 
Dictionary’, third edition, a warehouse, 
in common parlance, certainly means 
‘a place where a man stores or keeps his 
goods which are not immediately wanted 
for sale’. In ‘Websters New Twentieth 
Century Dictionary’, Volume II, second 
edition, the meanings of the word are 
given as ‘a building where wares or 
goods are stored, as before being distri- 
buted to retailers, a storehouse. 





4 


234 P. & H. 


' The word ‘shop’ has not been defined 
in the Act. We do not take upon our- 
selves to attempt for giving any compre- 
hensive meaning or definition to this 
word, but we are to take its ordinary 
dictionary meanings for the purpose of 
the Act, so that the dispute between the 
landlords and the tenants may be resolv- 
ed regarding the change in the user of 
the tenanted premises.” 


The learned Judge, in view of the obser- 
vations extracted above, felt persuaded 
to hold that the expression ‘shop’ con- 
notes a purpose to which a ‘non-residen- 
tial building’ could be put, as being 
entirely distinct and contrary to the 
purpose to which a ‘non-residential 
building’ described as ‘godown’ is nor- 
mally put. 


17. The learned counsel for the peti- 
tioner-tenant, however, canvassed that 
the Division Bench in cuestion does not 
lay down a correct law and laid empha- 
sis on the ratio of two single Bench de- 
cisions of this Court — one rendered in 
Civil Revision No. 698 of 1959 (Kishan 
Lal v. Madan Gopal) decided on 12-8 
1960 and the other,. which followed the 
earlier decision, rendered in Civil Revi- 
sion No. 237 of 1966 (Chhabil Dass v. 
Fateh Chand) decided on 25-11-1966. 


18. These decisions were relied þe- 
fore the Division Bench as well by the 
counsel in support of the proposition 
that a ‘non-residential building’ describ- 
ed as ‘shop’ could be put to use for ex- 
clusively storing goods without involv- 
ing the change of user of the demised 
building. In Kishan Lal’s case, which is 
the first in point of time, the controversy 
was not sharply focussed on the point 
as to whether ‘non-residential building’ 
described as ‘shop’ could be used exclu- 
sively for the purpose of storing, that is, 
for the purpose for which a ‘godown’ is 
used. In Chhabil Dass’s case, Mehar 


Singh, C. J. merely followed the said 
decision, 
19. In our opinion, the Bench in 


Chhaju Ram’s case (1977-79 Pun LR 259: 
AIR 1977 NOC 222) (supra) rightly ex- 
pressed its respectful disagreement from 
the ratio of the aforesaid two decisions 
while holding that the word ‘shop’ did 
not mean or include a ‘godown’ for the 
purposes of Section 13 (2) (ii) (b) of the 
Act and the premises which were men- 
tioned as ‘shop’ in the rent-note could 
not without the consent of the landlord 
be converted into ‘godown’ for storing 
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the goods being sold at other premises by 
the tenant. 


20. Now coming to the Supreme 
Court decision in Sant Ram’s case (AIR 
1978 SC 1601) (supra) on which massive 
reliance has been placed on behalf of 
the petitioner-tenant, it may be observ- 
ed that in that case it is no doubt true 
that on behalf of the tenant it had been 
urged that no specific commercial pur- 
pose had been mentioned in the rent- 
note of the demised building, described 
as ‘shop’ and, therefore, it was not pos- 
sible to postulate a diversion of purpose, 
but it may further be observed that in 
that case their Lordships neither sharp- 
ly posed the question for consideration 
that mere identification of demised build- 
ing as ‘shop’ would not be indicative of 
the use that such demised building was 
intended by the parties to be put to, 
In fact, impliedly the decision was ren- 
dered on the assumption that a building 
described as ‘shop’ had to be considered 
as being leased out for being used as 
‘shop’. That such is the ratio of the said 
judgment would be clear when the facts 
of that case are kept in view. In that 
case where the premises described as 
‘shop’ was leased out to a Harijan cob- 
bler wherein after some time, besides 
carrying on the job of cobbling, the said 
tenant started residing along with his 
mentally deranged wife during week 
days, They, however, used to reside in 
their house during week-ends and holi- 
days. The landlord had orally given per- 
mission to do so and had even provided 
a sink in the shop for the purpose of 
using the same as partly residential pre- 
mises. Later on, the ejectment was 
sought on the ground that the tenant by 
using the premises partly for residing 
had changed the user of the same. 


21, The learned counsel for the peti- 
tioner-tenant, however, drew our point- 
ed attention to the following observa- 
tions of V. R. Krishna lyer, J., who ren- 
dered the judgment for the Court, and 
particularly to the underlined portion 
thereof: 

ai The law itself is intended to 
protect tenants from unreasonable evic- 
tion and is, therefore, loaded a little in 
favour of that class of beneficiaries, 
When interpreting the text of such pro- 
visions — and this holds good in read- 
ing the meaning of documents regulating 
the relations between the weaker and 
the stronger contracting parties — we 
must remember what in an earlier deci- 
sion of this Court has been observed 
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(Moti Ram v, State of M. P., AIR 1978 
SC 1594). 


“Where doubts arise the Gandhian 
telisman becomes a tool of interpreta- 
tion, whenever you are in doubt........ i 
apply the following test. Recall the face 
of the poorest and the weakest man 
whom you may have seen, and ask your- 
self, if the step you contemplate is go- 
ing to be of any use to him’. 

If we remember these two rules, the 
conclusion is easy that there is no ex- 


clusiveness of purpose that can be hat can be spelt 
out of the lease-deed. That knocks at the 


bottom of the case of the landlord.” 

In our opinion, the aforesaid observa- 
tions cannot be read in isolation, they 
have to be read and understood in the 
context of the following observations 
(particularly the underlined portion 
thereof) of Krishna Iyer, J.:— 

“It is impossible to hold that if a ten- 
ant who takes out petty premises for 
carrying on a small trade also stays in 
the rear portion, cooks and eats, he soa 
disastrously perverts the purpose of the 
lease. A different ‘purpose’ in the _ con- 
text is not minor variations but majus- 
cule in mode of enjoyment. This is not 
a case of a man switching over to a can- 
teen business or closing down the cobbler 
shop and converting the place into a re- 
sidential accommodation. On the other 
hand, the common case is that the cob- 
bler continued to be cobbler and stayed 
in the shop at night on days when he 
was running his shop but left for his 
home on shop holidays. A sense of pro- 
portion in social assessment is of the 


judicial essence.” 

It may be stated that their Lordships 
can also be not understood to mean that 
a demised building given for a certain 
purpose, which ‘purpose is either express- 
ly mentioned in the deed or is so under- 
stood by the identification of the build- 
ing as ‘shop’, ‘house’, ‘cinema’, ‘hotel’, 
‘restaurant’? etc. and that when part of 
it is put for a different use, the sama 
would be so permissible without attract- 
ing the provisions of Section 13 (2) (ii) 
(b) of the Act. For instance, in a case 
where the demised building is described 
as ‘residential building’ or ‘house ete, 
the same has to be used for residential 
purposes alone, even when in the rent- 
deed it is not further postulated that the 
demised building has to be used exclu- 
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sively for residential purposes otherwise 
even if a small portion is put to use for 
business purposes by the lessee mention- 
ed in the Schedule, such as lawyers, 
architects, dentists, engineers, veterinary 
surgeons, and medical practitioners, in- 
cluding practitioners of indigenous sys- 
tems of medicine, without the express 
permission in writing of the landlord, 
the said demised building might be taken 
out from the category of residential 
building’ and turned into a ‘scheduled 
building’, the consequences of which are 
extremely grave for the landlord in 
that while the possession of the ‘residen- 
tial building’ can be secured back by the 
landlord if he establishes a bona _ fide 
need of personal occupation, he cannot 
succeed in getting back the possession of 
a ‘scheduled building’ even on the 
ground of bona fide personal ne- 
cessity and the building is lost to the 
landlord for all practical purposes, 


22. The observations of their Lord- 
ships of the Supreme Court that the de- 
scription of the demised building as 
‘shop’, although indicative of the use to 
which ‘shop’ can be used, but at the 
same time would also not show that the 
present use of a part thereof for a dif- 
ferent purpose, even though without the 
express written permission of the land- 
lord, would not be in consonance with 
the original purpose or would be de- 
structive of the original user of the de- 
mised ‘shop’, has to be read and under- 
stood in the context of the facts of that 
case, for, as already observed in regard 
to a ‘residential building’ to which the 
provisions of the Act are applicable, 
even part use thereof for business pur- 
poses, if the lessee happens to be one 
who carries on one of the professions 
mentioned in the schedule attached to 
the Act, would not only be destructive 
of the original user of the residential 
building, but would even change the 
very category of the demised premises 
from ‘residential’ to ‘scheduled building’ 
and I am sure their Lordships could not 
have intended such a far-reaching con- 
sequence, 


23. Coming now to the case in hand, 
the purpose to which a ‘shop’ can nor- 
mally be put being inherently different 
from the normal use to which a building 
described as ‘godown’ is put, as already 
observed, the ‘shop’ herein having been 
used exclusively as ‘godown’ , the con- 
clusion in the light of what is held above, 
is inevitable that the tenant had chang- 
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ed the user and was liable to be evicted 
in terms of Section 13 (2) (ii) (b) of the 
Act. Accordingly, the-order of the Rent 
Controller evicting the tenant and that 
of the Appellate Authority sustaining 
that order, are upheld and the revision 
petition is dismissed, but with no order 
as to costs. 
S. S. SANDHAWALIA, C. J.:— I agree. 
PREM CHAND JAIN, J.:— I also 
agree, 
Revision dismissed. 
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FULL BENCH 
S5. C. MITAL, D. S. TEWATIA AND 
SUKHDEV SINGH KANG, JJ. 
Brij Mohan, Appellant v. The Chief 


Administrator, Union Territory, Chandi- 
garh and others, Respondents, 
Letters Patent Appeal Nos. 101 and 


102 of 1977, D/- 19-2-1980.* 

Capital of Punjab (Development and 
Regulation) Act (27 of 1952), Ss. 8A, 2 
(k) and 10 — Order of resumption — 
Tenant of building which is sought to 
be resumed is entitled to be heard -be- 
fore order — Tenant is a party aggriev- 
ed against order and can file appeal un- 
der S. 10 against order — Term “trans- 
feree” — Meaning of. C. W. P. No. 3825 
of 1969, D/- 26-11-1971 (Punj) and 1979- 
81 Pun LR 94, Overruled. 

The proposed order of resumption has 
dual consequences: {i) the depriving of 
owenrship right in the site or building 
which concerns only the owner of the 
site or building and (ii) the deprivation 
of the lessee of his lawful possession 
thereof. Such being the consequences of 
the order of resumption, both lessee and 
his lessor would be affected by the order 
and would thus be entitled to be heard 


before such an order is passed. ©. W. P. 


No. 3825 of 1968, D/- 26-11-1971 (Punj) 
and 1979-81 Pun LR 94, Overruled. 
(Para 19) 


The definition of expression ‘“trans- 
feree” given in clause (k) of Section 2 
of the Act cannot be considered to be 
exhaustive, for clause (k) is prefixed by 


the expression “in this Act, unless the 
context otherwise requires’. The clue 
for the proposition that expression 


*Decided by ‘Full Bench on order of re- 
ference made by S. C. Mital and J. V. 
Gupta, JJ., D/- 7-3-1979. 
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“transferee” also includes a lessee, is 
also available in clause (11), the penulti- 
mate portion of Form ‘D’ which is a 
model conveyance deed envisaged in 
Rule 8-A of the Chandigarh (Sale of 
Sites and Buildings) Rules, 1960. The 
Form ‘D’ which, is required to be execut~ 
ed by a transferee is envisaged by Rulg 
8-A of the 1960 Rules and Rule 8-A in 
turn is envisaged in Section 3 of the Act, 
Therefore, the model conveyance deed 
envisaged in Form ‘D’ acquires a status 
tory character. Apparently, the defini- 
tion of the expression ‘transferee’ given 
in the penultimate portion of the con~ 
veyance deed read with the expression 
‘transferee’ given in Clause (c) thereof 
would certainly show that the expres- 
sion ‘transferee’ in clause (c) refers not 
only to the transferee of the site or 
building from the Central Government 
but also the lessee. 


(Paras 9, 10, 13, 14) 


Section 8-A of the Act is in the nature 
of a package provision providing for ac- 
tion for variety of breaches of the con- 
ditions or terms of sale of the site or 
building, some of which, in the very 
nature of things, could be committed 
alone by the direct transferee or his suc- 
cessors-in-interest and not the lessee, 
and some of which can be committed 
both by the transferee and his lessee, 
Where the condition violated is such for 
which both the lessor and the lessee can 
be held liable, i e., breach of the condi- 
tion or rule regarding the use of a par- 
ticular site or building by a tenant, then 
the expression ‘transferee’ would cover 
both of them. (Para 17) 


However, a tenant inducted by the 
mortgagee on the mortgaged land does 
not stand on the same footing as does a 
tenant of an owner whose site or build- 
ing is being resumed.as a result of some 
breach committed either by him or by 
his tenant in regard to the use of the 
site or building or some other breach of 
rule or condition or term of sale there- 
of. In: the case of a mortgage, the ex- 
pression. “mortgagee” can, by no stretch 
of imagination, apply to his tenant, while 
in the instant case, the expression “trans- 
feree” as defined in the Act as also in 
the model conveyance deed comprehends 
a lessee as well. (Para 18) 

Further, if the objections raised by the 
lessee are overruled and an order of re- 
sumption is passed, which would have 
the consequence of putting an end to the 
lawful possession of the lessee of the 
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site or building, then surely he would 
be the person who would be equally ag- 
grieved by the order of resumption and 
would thus be entitled to challenge that 
order in appeal under Section 10 of the 
Act. (Para 21) 


Cases Referred: Chronological Paras 
(1979) 81 Pun LR 94 22 
(1971) Civil Yrit Petn. No. 3825 of 1968, 
D/- 26-11-1971 (Punj), Mulk Raj v. 
Estate Officer 22 
AIR 1919 Lah 31: 53 Ind Cas 865 6, 8 
AIR 1919 Mad 1186: 43 Ind Cas 210 A 
6, ily 
(1904) 90 LT 89, Wordsley Brewery Co. 
v. Halford 7 


H. L. Sibal, Sr. Advocate (R. S. Mon- 
gia and S. C. Sibal with him), for Ap- 
. pellant; Anand Swaroop, Sr. Advocate 
(M. L. Bansal and Sunil Parti with him), 
for Respondents. 


D. S. TEWATIA, ' J.:-~ In these two 
referred Letters Patent Appeals Nos. 101 
and 102 of 1977, the significant question 
of law, which is common to both, that 
falls for determination is as to whether 
a tenant of a building regarding which 
an order of resumption is sought to be 
passed under Section 8-A of the Capital 
of Punjab (Development and Regula- 
tion) Act, 1952 (hereinafter referred to 
as the Act) is entitled to be heard before 
an. order of resumption is made there- 
under and further whether the tenant 
can be considered to be a party aggriev- 
ed against the resumption order and thus 
, entitled to file an appeal under Sec. 10 
of the Act. 

2. Before proceeding to consider the 
proposition posed above, it may be use- 
ful: to have a few facts relevant to each 
letters patent appeal. In Letters Patent 
Appeal No. 101 of 1977, the appellant- 
tenant too was furnished with a copy of 
the show-cause notice sent to his land- 
lord Faqir Chand, respondent No. 3, re- 
quiring him (the~~appellant-tenant) to 
prefer his objections, if any. The Estate 
Officer, vide his order dated 5th Novem- 
ber, 1973, Annexure P-2, resumed the 
building which, in this case, is a house 
which was put to an impermissible use 
by the appellant-tenant. The appellant- 
tenant, however, did not challenge order 
Annexure P-2 in appeal. In due course, 
he was sought to be evicted from the 
premises and was served with a show- 
cause notice under the Public Premises 
{Eviction of Unauthorised Occupants) 
- Act, 1971, (hereinafter referred to-as the 
Eviction -Act) and, ultimately, an order 
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under Section 5 of the Eviction Act. An- 
nexure P-3, was passed against the ap- 
pellant-tenant on 26th March, 1974. He 
did not challenge this order as well in 
appeal and, instead of challenging it in 
appeal, straightway approached this 
Court on the writ side through Writ Pe- 
tition No. 1452 of 1974. The learned 
single Judge dismissed his petition hold- 
ing that he had no right to be heard be- 
fore an order of resumption ‘was passed 
under Section 8-A of the Act and that 
he having not availed the alternative 
remedy of appeal against the order pass- 
ed against him under Section 5 of the 
Eviction Act, the petition was barred in 
view of clause (3) of Article 226 of the 
Constitution of India. 

3. In Letters Patent Appeal No. 102 
of 1977, unlike Letters Patent Appeal 
No. 101 of 1977, the appellant-tenant was 
not furnished with a copy of show-cause 
notice issued to his landlord Major 
Bhagwant Singh, respondent No. 3. The 
appellant-tenant had, however, in this 
case challenged in appeal the order of 
resumption dated 18th December, 1973, 
Annexure P-2, but his appeal was dis- 
missed by the Chief Administrator, 
Chandigarh, vide his order dated 15th 
April, 1974, Annexure P-3. Again unlike 
the appellant-tenant in Letters Patent 
Appeal No. 101 of 1977, the appellant- 
tenant herein had availed his right of 
appeal against the order, Annexure P-4, 
passed against him on 19th March, 1974, 
under Section 5 of the Eviction Act. 
However, his appeal met with no success, 
which was dismissed by the District 
Judge, Chandigarh, on 16th April, 1974, 
Annexure P-5, which led him to file 
Civil Writ Petition No. 1419 of 1974, im- 
pugning therein the orders, Annexureg 
P-2 to P-5. The learned single Judge 
dismissed his petition on the ground that 
he, as a tenant, had no right to challenge 
the order of resumption, Annexure P-2, 
and Annexure P-3 and since the learned 
single Judge did not concede to the ten- 
ant, the right to challenge the order of 
resumption, he ruled that there was no 
reason to set aside the order of eviction, 
ae P-4, and Annexure P-5 as 
well. 


4. Section 8-A of the Act is in the fol- 
lowing terms:—. 2 

(1) If any transferee has failed to pay 
the consideration money or any instal- 
ment thereof on account of the sale of 
any site or building or. both, under Sec- 
tion 3, or has committed a breach of any 
other conditions of such’ sale, the Estate 
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Officer may, by notice in writing, call 
upon the transferee to show cause why 
an order of resumption of the site or 
building, or both, as the case may be, 
and forfeiture of the whole or any part 
of the money, if any, paid in respect 
thereof which in no case shall exceed 
ten per cent of the total amount of the 
consideration money, interest and other 
dues payable in respect of the sale of 
the site or building, or both, should not 
* be made. 


(2) After considering the cause, if 

any, shown by the transferee in pursu- 
ance of a notice under sub-section (1) 
and any evidence he may produce in 
support of the same and after giving him 
a reasonable opportunity of being heard 
in the matter, the Estate Officer may, 
for reasons to be recorded in writing, 
make an order resuming the site or 
building or both, as the case may~be, so 
sold and directing the forfeiture as pro- 
vided in sub-section (1), of the whole or 
any part of the money paid in respect of 
such sale,” 
The expression ‘transferee’ occurring in 
Section 8-A of the Act epitomizes the 
core of controversy. The resolution of 
the controversy one way or the other 
would depend on the meaning that may 
be given to this expression. The Legisla- 
ture sought to define this expression in 
clause (k) of Section 2 of the Act as fol- 
lows:— 

“In this Act, unless the context other- 
Wise requires — 

(ck) ‘transferee’ means a person (in- 
cluding a firm or other body of indivi- 
duals, whether incorporated or not) to 
whom a site or building is transferred in 
any manner whatsoever, under this Act 
and includes his successors and assigns.” 

5 By no stretch of imagination, a 
tenant can be considered to be the suc- 
cessor. of a person to whom a site or 
building stood transferred under this Act, 
i e., the owner of the site or building 
(who may be his landlord). The question 
arises: Can he be considered an assign 
of the owner of site or building under 
his tenancy. 

6. In two decided cases, i e., Manik- 
kam Pillai v. Rathnasami Nadar, 43 Ind 
Cas 210: (AIR 1919 Mad 1186) and Par- 
bhu Ram v. Tek Chand, 53 Ind Cas 865: 
(AIR 1919 Lah 31), one of the Madras 
High Court and the other of the Lahore 
High Court respectively (in the circum- 
stances which shall be presently refer- 
red to), lessee was held to be the assign 
of “the right of enjoyment of the pro- 
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perty” which is one of the rights which 
an owner enjoys over the property he 
owns. 

7 In Manikkam Pillai’s case (supra), 
the question cropped up whether a les« 
see for a fixed period is entitled to issue 
notice to quit to a monthly tenant and 
cause his eviction from the very pre« 
mises. The Division Bench approved the 
English law which treated “right to en- 
joy the property” as an assignment of 
the reversion when the property was 
held in a lessee’s possession, as would be 
clear from the following observations:— 

"Where the landlord had given a 14 
years’ lease of his premises in the posses~ 
sion of a yearly tenant to a new lessee, 
it was held that the new lessee was the 
proper person to give the notice to quit 
and the notice given on the  landlord’s 
behalf was held to be bad in law. See 
Wordsley Brewery Co. v. Halford, (1904) 
90 LT 89. We must adopt this rule, un= 
less the Indian Law under the Transfer 
of Property Act is clearly different. Al~ 
though the matter is not free from dif- 
ficulty, we are inclined to think that 
the provisions of that Act are not incon- 
sistent with the English rule. It is true, 
Section 106 of that Act contemplates that 
the notice is to be given by the lessor or 
by an authorized agent on his behalf, 
That no doubt is the primary rule. But 
Section 109 enacts that the transferee of 
any part of a lessor’s interest in the 
property is entitled to all the rights of 
the lessor as to the property or part 
transferred. The words “transferee of 
any part of his (the lessor’s) interest” 
therein (i.e., in the property) are wide 
enough to include a term lessee like the 
plaintiff with a lease for 20 years, No 
doubt, Section 105 in defining a leas¢ 
does not use the words “interest in pro~ 
perty” as in Section 58 in defining a 
mortgage. Nevertheless a “right to enjoy 
the property” which are the words used 
in Section 105 is an’ interest in the pro- 
perty. In English Law it is treated as an 
assignment of the reversion when the 
property is already in a lessee’s posses~ 
sion. It was also argued that the rights 
referred to in Section 109 are the rights 
mentioned in Section 108 and no more, 
But the words used are “all the rights” 
and the expression is very comprehen- 
sive. There does not seem to be any rea- 
son why the words should be held not 
to include the right to recover possession 
by terminating the tenancy of a previ- 
ous lessee by giving the necessary no- 
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tice to quit. That is one of the rights of 
the lessor “as to the property” transfer- 
red. Prima facie a person entitled te 
possession should have the right to re- 
duce the property into possession.” 

8. The ratio in Manikkam Pillai’s case 
(AIR 1919 Mad 1186) (supra) was follow- 
ed by a single Judge of the Lahore High 
Court in Parbhu Ram v. Tek Chand, 53 
Ind Cas 865: (AIR 1919 Lah 31). In this 
case also, the lessee, for a -fixed period, 
of a house which was in possession of 
a monthly tenant issued notice to him te 
quit. The question that arose for consi- 
Geration was whether the notice issued 
by the lessee to the monthly tenant was 
a valid notice. Yet another contention 
raised in that case was that the monthly 
tenants were not obliged to accept any 


- one as their new landlord without due 


intimation from the old landlord and 
that they were, therefore, entitled to 
treat the notice, served upon them by 
the lessee for a fixed period, as a nullity. 
Regarding the later argument, it was 
observed, expressing the view taken in 
Gour’s Law of Property, 4th Edition at 
page 1701, that no notice was required 
to be given of an assignment. Regarding 
the first point, it was observed that a 
lease of immoveable property was, as 
was defined in Section 105, a transfer of 
a right to enjoy such property, and Sec- 
tion 109 provided that if the lessor 
transferred the property leased or any 
part thereof or any part of his interest 
therein, the transferee, in the absence 
of a contract to the contrary, should pos- 
sess all the rights of the lessor as to the 
property transferred and the Lahore 
High Court approved the rule of English 
law referred to in Manikkam Pillai’s 
case (supra) that the person entitled to 
the immediate reversion of the demised 
premises was the proper person to give 
the notice to quit and held that “trans- 
feree of any interest” occurring in Sec- 
tion 109 of the Transfer of Property Act 
included the term—lessee. 


9. In any case, the definition of ex- 
pression “transferee” given in clause (k) 
of Section 2 of the Act cannot be consi- 
dered to be exhaustive, for clause (k) is 
pre-fixed by the expression “In this Act, 
unless the context otherwise requires”. 

10. The clue for the proposition that 
expression “transferee” also includes a 
lessee, is also available in clause (11), 
the penultimate portion of Form ‘D’ 
which is a model conveyance deed envi- 
saged in Rule 8-A of the Chandigarh 
(Sale of Sites and Buildings) Rules, 1960 
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(hereinafter referred to as the 1960 
Rules) which in turn were framed by 
virtue of the power under Section 22 of 
the Act. Rule 8-A reads:— 


‘In case of sale by allotment after 
making payment of the sale price as 
specified in sub-rule (4) of Rule 5, the 
transferee shall execute the deed of con- 
veyance in Form ‘D’ or ‘E’, as the case 
may be, in such manner as may be di- 
rected by the Estate Officer.” 


Relevant part of clause (11) of the model ` 


conveyance deed reads:— 


“And it is hereby agreed and declared 
that, unless a different meaning shall 
appear from the context:— 

* a 


(1 1) £ & a 

* gS 2 
(a) * s % 
(b) * z s 


(c) the expression ‘transferee’ used in 
these presents shall include, in addition 
to the............... his lawful heirs (per- 
mitted) successors, representatives, as- 
signs, transferees, lessees: and any per- 
son or persons in occupation of the said 
site or building erected thereon with the 
permission of the Estate Officer.” 


11, It has been urged on behalf of the 
respondent-Union Territory Administra- 
tion that the definition of expression 
‘transferee’ as given in the penultimate 
portion of the model conveyance deed, 
Form ‘D’ cannot govern the definition of 
expression of the ‘transferee’ as occur- 
ring in the Act, for that definition was 
for the purposes of the ‘transferee’ oc- 
curring in the conveyance deed. 


12. The Form ‘D’ which, as already 
observed, is required to be executed by 
a transferee is envisaged by Rule 8-A of 
the 1960 Rules and Rule 8-A in turn is 
envisaged in Section 3 of the Act which 
is in the following terms:— 


“3 (1) Subject to the provisions of this 
section, the Central Government may 
sell, lease or otherwise transfer, whether 
by auction, allotment or otherwise, any 
land or building belonging to the Gov- 
ernment in Chandigarh on such terms 
and conditions as it may, subject to any 
rules that may be made under this Act, 
think fit to impose.” 

In view of the above, the model convey- 
ance deed envisaged in Form ‘D’ acs 
quires a statutory character. 


13. Clause (c) of the said model con- 
veyance deed is in the following terms:— 
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“The transferee shall accept and obey 
all the rules and orders made or issued 
under the Capital of Punjab (Develop- 
ment and Regulation) Act, 1952.” 


14. Rule 9 of the Rules, which is in 
the following terms, contains interdict 
against the impermissible use of the 
building or site:— 


“(1) The transferee shall not use the 
site or building for a purpose other than 
that for which it has been sold to him. 
In the case of commercial or industrial 
sites and commercial or industrial build- 
ings, the transferee shall not carry on 
any trade or employ any industry other 
than that specified by the Estate Officer. 

(2) Instead of specifying any particu- 
lar trade or industry, the Estate Officer 
may specify that the transferee shall not 
carry on any trade or employ any in- 


dustry other than ‘General Trade’, 
‘Semi-Industrial Trade’ or ‘Special 
Trade’. 


(3) The expression ‘General Trade’, 
‘Semi-Industrial Trade’ and ‘Special 
Trade’ shall mean one or more of the 
trades respectively mentioned m parts A, 
B and C of the Schedule annexed to 
these Rules and shall include any other 
trade which is not so mentioned provid- 
ed that such other trade is similar to and 
carried on in the same fashion as men- 
tioned in the respective part of the Sche- 
dule.” 


Apparently, the definition of the expres- 
sion ‘transferee’ given in the penulti- 


mate portion of the conveyance deed 
read with the expression ‘transferee’ 
given in clause (g) thereof would cer- 


tainly show that the expression ‘trans- 
feree’ in clause (g) above refers not only 
to the transferee of the site or build- 
ing from the Central Government but 
also the lessee. 


15. Section 8-A of the Act merely 
provides for an action contemplated 
therein for any disobedience or non- 
acceptance of the rules or orders which 
clause (9) of the conveyance deed re- 
quires a transferee to obey and accept. 


16. It is no doubt true that the defini- 
tion of ‘transferee’ as given in the con- 
veyance deed is more elaborate than the 
one given in clause (k) of Section 2 of 
the Act in that it uses, inter alia, the ex- 
pression ‘assign’ as also ‘lessee’ put it is 
so because. it is intended to be more of 
a clarificatory nature in order to make 
it clear beyond doubt that a lessee is as 
much bound by the Rules and orders as 
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his lessor, the transferee from the Cens 
tral Government of site or building. 


17. Section 8-A of the Act is in th 
nature of a package provision providing 
for action for variety of breaches of th 
conditions or terms of sale of the site or 
building in question, some of which, 
the very nature of things, could be com- 
mitted alone by the direct transferee or 
his successors-in-interest and not the les- 
see, and some of which can be committed 
both by the transferee and his lessee. 
Where the condition violated is such for 
which both the lessor and the lessee can 
be held liable, i.e., breach of the condi- 
tion or rule regarding the use of a parti- 
cular site or building by a tenant, then 
the expression ‘transferee’ would cover 
both of them. 


» 
18. It is being contended on behalf 


of the respondent-Union Territory Ad- 
ministration that the interest of the ten- 
ant in the site or building is merely a 
derivative one and comes to an end 
along with that of the owner or the 
landlord of the site or building and, 
therefore, the tenant cannot have an in- 
dependent grievance against the proposed 
action of resumption of the site or build- 
ing and thus is not entitled to raise ob- 
jection. thereto. The learned counsel for 
the Union Territory Administration held 
out an example of a tenant brought on 
the land by the mortgagee whose right 
to cultivating possession of the land 
comes to an end the moment the mort- 
gage is redeemed from the mortgagee. 
In my view, the tenant inducted by the 
mortgagee on the mortgaged land does 
not stand on the same footing as does 
a tenant of an owner whose site or build- 
ing is being resumed as a result of some 
breach committed either by him or by 
his tenant in regard to the use of the 
site or building or some other breach of 
rule or condition or term of sale thereof. 
In the case of a mortgage, the expression 
“mortgagee” can, by no stretch of ima- 
gination, apply to his tenant, while in 
the present case, the expression “trans- 
feree” as defined in the Act as also in 
the model conveyance deed comprehends 
a lessee as well. 


19. The proposed order of resumption 
has dual consequences: 
of ownership, right in the site or build- 
ing which concerns only the owner of 
the site or building; and (ii) the depriva- 
tion of the lessee of his lawful posses- 
sion thereof. Such being the consequen- 
ces of the order of resumption, both 
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lessee and his lessor would he affected 
by the order and would thus be entitled 
to be heard before such an order is 
passed, 


20. That the Estate Officer was alive 
to the right of a lessee to be heard is 
apparent from the fact that in Letters 
Patent Appeal No. 101 of 1977 arising 
from Civil Writ Petition No, 1452 of 
1974 (Brij Mohan v. The Chief Admin- 
istrator, Union Territory, Chandigarh 
and others), a copy of the show-cause no- 
tice sent to the landowner was also serv- 
ed upon the petitioner-lessee inviting 
his objections, if any, to the proposed 
action under Section 8-A of the Act. 

91. If the objections raised by the 
lessee are overruled and an order of re- 
sumption is passed, which would have 
the consequence of putting an end to 
the lawful possession of the lessee of the 
site or building, then surely he would 
be the person who would be equally ag- 
grieved by the order of resumption and 
would thus be entitled to challenge that 
order in appeal under Section 10 of the 
Act, 


22. Mr, Anand Swaroop, learned 
counsel for the Union Territory Admin- 
istration, however, sought support for 
his submission that a lessee has no right 
to show cause against the action propos- 
ed under Section 8-A of the Act, from 
a Single Bench decision of this Court 
rendered in Civil Writ Petn. No. 3825 of 
1968 (Mulk Raj v. Estate Officer), dated 
26-11-1971, and a Division Bench judg- 
ment reported as Mohan Lal Ghansham 
Dass v. Tke Chandigarh Administration, 
1979-81 Pun LR 94. In the first case, the 
learned single Judge merely observed 
that “the petitioner cannot make a 
grouse of the resumption of the site as 
he claims himself only to be a tenant of 
Kulwant Singh. The real person who can 
make any grievance is Kulwant Singh 
and the petitioner cannot fight the battle 
for him”, He did not examine the issue 
in detail nor gave any reasons for the 
conclusion he arrived at, 

23. In the second case, the proposi~« 
tion on behalf of the tenant was that 
since only the site had been resumed 
and not the superstructure, so the Union 
Territory authorities were not legally 
entitled to take possession of the super« 
structures from the tenant. Repelling the 
said contention, it was observed that 
the site had already been resumed, the 
superstructures admittedly belong to the 
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landlords and it was for them to-see as 
to what arrangements they had to make — 
with the Chandigarh Administration re- - 
garding the superstructures. Thus, it 
would be seen that in neither of the 
aforementioned judgments, there is any 
consideration of the point in depth. With 
respect, I hold that in neither of these 
cases, the law is correctly laid down. 

24. In Letters Patent Appeal No. 101 
of 1977, the tenaNt-appellant’s success 
in getting a finding that a lessee is not 
only entitled to be heard before an order 
under Section 8-A of the Act is passed 
but also entitled, if he is aggrievéd, to 
challenge that order in appeal under 
Section 10 of the Act, is short-lived, for 
the moment it is held that an effective 
alternative remedy was available to the 
tenant-appellant when he filed Civil Writ 
Petition No. 1452 of 1974 in this Court, 
the writ petition shall have to be held 
to have abated by virtue of clause (3) of 
Article 226 of the Constitution of India 
read with sub-section (2) of Section 58 
of the Constitution (Forty-second Am- 
endment) Act, 1976 (hereinafter referred 
to as the Amendment Act). 

25. Clause (3) of Article 226 is in the 
following terms:— 


“No petition for the redress of any 
injury referred to in sub-clause (b) or 
sub~clause (c) of clause (1) shall be en- 
tertained if any other remedy for such 
redress is provided for by or under any 
other law for the time being in force.” 
Sub-section (2) of Section 58 of the Am- 
endment Act provided that every pend~- 
ing petition before a High Court which 
would not have been admitted by the 
High Court under the provisions of Arti- 
ele 226 as substituted by Section 38 of 
the Amendment Act if such petition had 
been made after the appointed day, shall 
abate and any interim order (whether by 
way of injunction or stay or in any 
other manner) made on, or in any pro- 
ceedings relating to such petition, shall 
stand vacated, In view of the above, the 
finding of the learned single Judge on 
the point that the writ petition stood 
abated is sustained and it is ordered that 
the petitioner-appellant shall be entitled 
to avail of the alternative remedy 
against the order passed under Sec, 8-A 
of the Act as also the one passed under 
Sec, § of the Eviction Act, within one 
month from today. 


26. As regards Letters Patent Appeal 
No, 102 of 1977, the matter is remanded 
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to: the learned single Judge to decide 
Civil Writ Petition No. 1419 of 1974 on 
merits in the light of tne finding render- 
ed already regarding the right of a ten- 
ant to file objections to the proposed ac- 
tion under Section 8-A of the Act and 
also, if aggrieved, to challenge the said 
order in appeal, for I find that the ap- 
peal of the tenant-appallant had been 
dismissed by the Chief Administrator, 
Chandigarh, on the short ground that 
an appeal of a tenant was not maintain- 
able as it was only the owner of a site 
or- building who could file an appeal, 

S. C. MITAL, J.— I agree. 
- SUKHDEV SINGH KANG, J.:— I also 
agree, 

Order accordingly, 
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SUKHDEO SINGH KANG, J. 
‘Hakumat Rai and others, Petitioners 
v. ‘The State of Punjab and others, Re- 

spondents, 

Civil Writ Petn, No, 2319 of 1975, D/- 
26-2-1980. 

_ (A) Punjab Land Reforms Act (10 of 
1973), Ss. 5, 8, 9, 11, 28 — Punjab Secu- 
rity of Land Tenures Act (10 of 1953), 
Ss, .5, 10-A — Punjab Security of Land 
Tenures Rules (1956), Rr. 8, 9, 10, 11-A 
— Surplus area declared as such under 
Punjab Act of 1953 — Not utilised till 
commencement of Reforms Act — Land 
owner is not entitled to fresh selection 
of. his permissible area for his sons — 
Rule 8 is inconsistent with Reforms Act, 
Ss. 8, 9 & 11, 

-Some land had been declared surplus 
in the hands of petitioner No. 1 in or 
about the years 1954-55. No appeal or 
revision had been filed against that 
order and it became final. By Rule 8 
of the Rules, the landowners who had 
efficient and well-run farms, have been 
exempted, It was provided that so long 
as these farms are run scientifically, 
they will not be utilised for the resettle- 
ment of. tenants. This was a concession 
given to the landowners, Rule 8 did not 
amend the: provisions of Section 10-A, 
The land declared surplus with the peti- 
tioner 1 was not taken out of the surplus 
poot when the Collector granted him ex- 
emption under Rule 8. All that he did 
was that the land was not at that time 
utilised for the resettlement of the 
tenants, This position prevailed till the 
enforcement of the Reforms Act on 2-4- 
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1973. No such exemption was granted 
by this Act or the rules framed there- 
under. On the enforcement of this Act, 
the provisions of Punjab and Pepsu Acts 
in so far as they were inconsistent with 
the provisions of the Reforms Act, stood 
repealed under Section 28 of the Re- 
forms Act, Under Section 8 of the Re- 
forms Act, the surplus area declared as 
such under the Punjab Act which had 
not been utilised till the commencement 
of the Reforms Act, shall vest in the 
State free from all encumbrances on the 
date on which possession thereof is 
taken by or on behalf of the State Gov- 
ernment, Under Section 9 of the Re- 
forms Act the Collector can by an order 
in writing direct the landowner or 
tenant or any other person in possession 
of the area which has been declared 
surplus under the Punjab Act to deliver 
its possession within 10 days of the ser- 
vice of this order, Under Section 11, the 
surplus area which has vested in the 
State Government under Section 8 is at 
the disposal of the State Government, 
The provisions of Rule 8 of the Rules 
are clearly inconsistent with the provi- 
sions of Sections 8, 9 and 11 of the Re~ 
forms Act because they have the effect 
of making the surplus area unavailable 
for resettlement of the tenants, Under 
Section 28 any rights which may have 
accrued in favour of the landowners 
which are inconsistent with the provi- 
sions of the Reforms Act have been ab- 
rogated, The net result is that the pro- 
visions of Rule 8 of the Rules are clear- 
ly inconsistent with the provisions of 
the Reforms Act and the rights, if any, 
acquired under the Punjab Act in so 
far as they are inconsistent with the 
provisions of the Reforms Act are not 
recognised, Since the Reforms Act does 
Not. grant any exemption of the utilisa~ 
tion of the surplus area from resettie- 
ment of tenants, the rights granted ta 
the other petitioners (the sons of péti-~ 
tioner 1) by the Collector are also abro- 
gated by it, (Para 8) 


By grant of exemption under Rule 8, 
the land was not taken out of the sur- 
plus pool. It continued to remain the 
surplus area of the petitioner and only 
the resettlement of tenants on this land 
was deferred and petitioner 1 was per- 
mitted to cultivate it for the time being 
so long as he continued to satisfy the 
conditions laid in the rules, This land 
had not reverted to petitioner 1. Since 
this land had already been declared sur- 
plus under the Punjab Act, there was 
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no question of providing a fresh oppor- 
tunity to the petitioner to select his 
permissible areas for his adult sons un- 
der Section 5 of the Reforms Act, 1975 
Pun LJ 8, Rel, on. (Para 9) 

In view of the clear language of the 
statute, the petitioners cannot import 
the notions of inconvenience or hard- 
ship. The inconvenience and hardsh‘p 
are inherent in the process of land re- 
forms. The persons possessing large 
holdings are made to surrender lands 
belonging to them, They naturally must 
be feeling the pinch, However, there js 
no escape from the same. The land re- 
forms have been devised to ameliorate 
the conditions of the teeming masses, 
The language used in the Reforms Act 
is very clear, There is no ambiguity, 
The Court has to apply the mandate of 
the legislature as expressed in the lan- 
guage of the statute. (Para 10) 

(B) Constitution of India, Arts. 14, 19 
& 31 — Punjab Land Reforms Act (10 of 
1974) Sec. 1 — Act is constitutionally 
valid, 


It was also argued that the provisions 
of Land Reforms Act are expropriatery 
and are violative of Articles 14 and 19 
of the Constitution, 


Held, the constitutional vires of that 
Act has been upheld by the Supreme 
Court in AIR 1977 SC 915, Moreover, 
this statute has been placed in the 9th 
schedule and it cannot be challenged on 
the ground that this is inconsistent with 
or takes away or abridges any of the 
rights conferred by the provisions of 
Part III of the Constitution. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1977 SC 915: 1977 Pun LJ 139 14 
1975 Pun LJ 8 7, 9 
AIR 1961 SC 751: 1961 (1) Cri LJ 773 5 

H. L, Sibal, Sr. Advocate (U. S. Sahni 
with him), for Petitioners; G, S, Gre- 
wal, Addl, Advocate General, for Re- 
spondents, 


ORDER :— Hakumat Rai, petitioner 
No, 1 owned 67 acres of land in villages 
Karnana and Kaman in district Jullun- 
dur. After the coming into force of the 
Punjab Security of Land Tenures Act, 
1953 (hereinafter called the Punjab Act), 
Special Collector, Agrarian, Punjab 
somewhere in the years 1954-55 declare 
ed an area of 36 standard acres and 
5 units of land surplus with Hakumat 
Rai. He was left with a permissible area 
of 30 standard acres, However, this area 
was not utilised for the resettlement of 
tenants till 6-5-1975 and remained in 
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possession of the petitioners, Petitioners 
Nos. 2 to 6 are the adult sons of peti- 
tioner No, 1, 

2. On the basis of a decree passed 
in a suit filed by Arjan Singh, petitioner 
No. 3 against other petitioners to the 
effect that he was owner in possession 
of the land measuring 90 Kanals 
15 Marlas, mutation was sanctioned, The 
petitioners are progressive farmers, 
They invested huge sums of money on 
the land in dispute, They installed three 
tube wells; purchased three tractors for 
the cultivation of the land; constructed 
two farm houses and planted an orchard 
over a portion of the land, 


3. On an application filed by peti- 
tioner No. 1, the District Collector, Jul- 
lundur, in exercise of the powers con- 
ferred on him, by Rule 8 of the Punjab 
Security of Land Tenures Rules, 1956 
(hereinafter called ‘the Rules’), framed 
under the provisions of the Act, classi- 
fied the petitioner’s farm in the cate- 
gory ‘A’ of well run farm vide his or- 
ders dated 16-5-1966. This order was 
passed on the basis of spot inspection 
made by the members of the Board and 
verification of: the record of yields made 
by the District Agriculture Officer. On 
the basis of the inspection and analysis 
by the Board and the revenue authori- 
ties, the petitioners’ farm secured more 
than 85 per cent marks, The land de- 
clared surplus with petitioner No. 1 was 
thus not utilised and it was granted ex- 
emption under Rule 8 of the Rules from 
being utilised for the resettlement of 
the tenants. The petitioners continued to 
cultivate their lands efficiently and dili- 
gently with the result that they were 
able to maintain the position of category 
‘A’ well-run farm till the filing of the 
writ petition, However, the last inspec- 
tion was made in the year 1973, 

4, The Punjab Land Reforms Act 
(hereinafter called the Reforms Act) was 
enforced on 2-4-1973, After that date 
the authorities have not taken up any 
action, to assess the farm of the peti- 
tioners, On the other hand mutation has 
been entered by the revenue authorities 
whereby effort has been made ito trans- 
fer the land declared surplus with peti- 
tioner No. 1 to the ownership of the 
Punjab State, No notice under Sec. 9 
of the Reforms Act was issued to the 
petitioners. The possession of the land 
has not been taken by the State, Under 
Section 8 of the Reforms Act, the land 
vests in the State only after the posses- 
sion of the same has been taken by it, 
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For taking possession the Collector can 
issue orders under Section 9 of the Re- 
forms Act to the landowners, tenants or 
persons in possession of the land declar- 
ed .surplus, Apprehending that the peti- 
tioners shall be dispossessed from the 
land which has been declared surplus, 
they. have filed this writ petition under 
Articles 226/227 of the Constitution of 
India, 


5. It has been contended that rules 
framed under a statute are deemed to 
be ‘incorporated in the body of the sta- 
tute itself. In support of this proposi- 
tion, reliance has been placed on State 
of Uttar Pradesh v. Babu Ram AIR 1961 
SC 751. It is urged that by the framing 
of Rule 8, the Legislature has carved 
out an exception in Section 10-A of the 
Punj ab Act, The result is that the land 
exempted under Rule 8 of tne Rules, 
is taken out of the surplus pool and it 
does not remain surplus area, The pro- 
visions of Section 10-A are orly enabl- 
ing provisions, They authorise the State 
Government or any officer empowered 
by it in this behalf to utilise the sur- 
plus area for the resettlement of the 
tenants, There is no positive command 
that the surplus area must be utilised 
for the resettlement of the tenants, If 
the two provisions, namely Section 10-A 
of the Punjab Act and Rule 8 of the 
Rules, are read together, the inescapable 
conclusion is that the land exempted by 
the Collector comes out of the surplus 
pool, It no more remains surplus area. 


' 6. It is then argued that when the 
Reforms Act came into force, Hakumat 
Rai, petitioner had five adult sons who 
ate petitioners 2 to 5. Petitioner No, i 
by virtue of the provisions of Section 5 
of the Reforms Act, was entitled to re- 
select his permissible area and also could 
select the separate permissible areas in 
respect of each of his five sons, The sons 
did- not own any other land, Petitioner 
No. 1 was also entitled to imclude the 
area which had been declared surplus 
but which had not been utilised by the 
State Government, in his own permis- 
sible area, 


© 7. On behalf of the State, it has been 
argued by Mr. Gurdarshan Singh Gre- 
wal, learned Additional Advocate Gene- 
ral that Rule 8 only provides for ex- 
emption from utilisation of the surplus 
area under certain conditions under 
Rule -10, The committee constituted un- 
der Rule 9 could exclude the land com- 
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prised in the well run farm from the 
surplus area to be utilised for the re- 
settlement of ejected tenants. This was 
a temporary arrangement, The rule was 
introduced to meet the deficit in food 
production, The committee had to make 
periodical assessments and the exemp- 
tion had to prevail only up to the time 
the committee found the farm being run 
efficiently, However when the farm 
ceases to earn exemption in accordance 
with the classification given under R. 10, 
the land was declared available for re- 
settlement of the tenants. This shows 
that only exemption from utilisation was 
granted of the land once declared sur- 
plus for the time being. It was not taken 
out of the surplus pool, It remained sur- 
plus all the time, simply the resettle- 
ment of the tenants was deferred. Rule 8 
was not engrafted in the body of the 
Punjab Act. It was framed only to ad- 
vance the objects of the Act, This rule 
does not carve out any exception in 
section 10-A. The powers of the State 
Government or the officers authorised by 
it to utilise the surplus area, remained 
intact. Section 10-A does not provide for 
any exemption, It only gives powers for 
the utilisation of the surplus area for 
the resettlement of the tenants. After 
the coming into force of the Reforms 
Act, the landowner is not entitled to 
any fresh selection of his permissible 
area, Areas which had been declared 
surplus under the Punjab Act are not 
available to the landowner for selection 
as separate permissible areas for his 
adult sons under Section 5 of the Pun- 
jab Act. In support of this contention, 
the learned counsel has relied upon 
Nachhatar Singh v, Collector Agrarian, 
Bhatinda 1975 Pun LJ 8, wherein it has 
been held that Section 28 of the Reforms 
Act does not confer any right or new 
rights on landowners whose surplus area 
has been finally determined under the 
Punjab Act. The landowner could not be 
permitted to select his permissible area 
or the permissible areas for his adult 
Sons under Section 5 of the Reforms 
Act, At this stage, it will be necessary 


to notice the relevant statutory provi- 
sions :— 


Punjab Act 

“2 (3) “Permissible area” in relation 
to a landowner or a tenant, means 
thirty standard acres and where such 
thirty standard acres on being convert- 
ed into ordinary acres exceed sixty 
acres, such sixty acres: Provided that: 
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(i) no area under an orchard at the 
commencement of this Act, shall be 
taken into account in computing the per- 
missible area: 

(ii) for a displaced person — 

(a) who has been allotted land in ex- 
cess of fifty standard acres, the permis- 
sible area shall be fifty standard acres 
or one hundred ordinary acres, as the 
case may be; 

(b) who has been allotted land in ex- 
cess of thirty standard acres, but less 
than fifty standard acres, the permissi- 
ble area shall be equal to his allotted 
area; (c) who has been allotted land less 
than thirty standard acres, the permis- 
sible area shall be thirty standard acres, 
including any other land or part there- 
of, if any, that he owns in addition,” 

“Explanation — For the purposes of 
determining the permissible area of dis- 
placed person, the provisions of proviso 
(ii) shall not apply to the heirs and suc- 
cessors of the displaced person to whom 
land is allotted.” 

“2 (5-a) “Surplus area”, means the 
area other than the reserved area, and 
where, no area has been reserved, the 
area in excess of the permissible area 
selected under Section 5-B or the area 
which is deemed to be surplus area un- 
der sub-section (1) of Section 5-C and 
includes the area in excess of the per- 
missible area selected under Sec, 19-B; 
but it will not include a tenant’s permis- 
Sible area; 


Provided that it will include the re- 
served area, or part thereof, where such 
area or part has not been brought under 
self-cultivation within six months of re- 
serving the same or getting possession 
thereof after ejecting a tenant from it, 
whichever is later, or if the landowner 
admits a new tenant, within three years 
of the expiry of the said six months,” 

“10-A, (a) The State Government or 
any officer empowered by it in this be- 
half, shall be competent to utilize any 
surplus area for the resettlement of 
tenants ejected, or to be ejected, under 
clause (i) of sub-section (1) of Sec. 9, 

(b) Notwithstanding anything contain- 
ed in any other law for the time being 
in force, and save in the case of land 
acquired by the State Government un- 
der any law for the time being in force 
or by any heir by inheritance no trans- 
fer or other disposition of land which is 
comprised in a surplus area at the com~ 
mencement of this Act, shall affect the 
utilisation thereof in clause (a}, 
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Explanation — Such utilisation of any 
surplus area will not affect the right, of 
the landowner to receive rent from the 
tenant so settled, 


(c) For the purposes of determining the 
surplus‘ area of any person under this 
section, any judgment, decree or order 
of a court or other authority, obtained 
after the commencement of this Act and 
having the effect of diminishing the area 
of such person which could have been 
declared as his surplus area shall be ig- 
nored.” 


Punjab Security of Land Tenure Rules, 


1956 


“8 (1) If any landowner wishes to 
claim exemption on the ground that--his 
surplus area is under a tea estate, or 
forms part of a well-run farm he may, 
within a period of thirty days from the 
date of publication of Revenue Depart- 
ment, Notification No, 632-ARI(II)61/492, 
dated the 13th of February, 1961, or 
from the date of the order, passed by 
the Collector or the Special Collector, 
declaring the surplus area, or where an 
appeal against such order has been pre- 
ferred to the Commissioner, within a 
similar period, from the date of the 
order, passed by the Commissioner, 
whichever is earlier, apply in Form H 
together with relevant information in 
Form J, to the Collector of the district, 
in which the land for ‘which exemption 
is claimed is situate, 


"(2) Cases relating to co-operative 
garden colonies and orchards received 
by the committee before the date of 
publication of the notification referred 
to in sub-rule (1) shall be disposed of 
by the Collector or the Special Collector, 
as the case may be, in accordance with 
the provision of the Act.” 


“9 (1) On receipt of the application in 
Form H the Collector shall place it be- 
fore a Committee consisting of himself 
as Chairman, one non-official member, 
and an official of the Agriculture De- 
partment, both to be nominated by Gov- 
ernment, Government may, if consider- 
ed necessary, also nominate an officer of 
the Revenue Department to represent it 
on the Committee, 


(2) The Committee shall before decid- 
ing the application give the landowner 
an opportunity of presenting his case. 
Proceedings before the Committee will 
be of a summary character, and the 
Chairman. shall record the decision of 
the Committee giving reasons briefly for 
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the decision taken and announce it to 
the party concerned, 

In the event of a difference of opinion 
between the members of the Committee 
the majority view shall prevail, and 
where opinion is equally divided, the 
Chairman will decide which of the two 
views shall prevail.” 

“10 (1) In deciding the landowner’s 
application the Committee shall exclude 
from the surplus area to be utilised for 
the resettlement of ejected tenants :— 

(a) Omitted, 

*(b) Any area that is under tea estate, 
provided such tea, estate was in exist- 
ence at the commencement of the Act: 

(c) Any area that is part of well-run 
farm, 

(2} To decide if a farm is well-run, 
the Committee shall assign it marks in 
the manner explained in Rule 11, and 
classify it as follows :— 

Class A. — If it is awarded 80 per cent 
or more marks. 

Class B.— If it is awarded 60 to 80 
per cent marks, 

Class C,— If it is awarded less than 
60 per cent marks, 

(3) (a) A Class ‘A’ farm shall be 
deemed to be well run farm, 

(b) Fifty per cent of the area under 
a farm of Class ‘B’ shall be left with 
the owner, according to his choice, and 
the rest declared as available of resettle- 
ment of tenants, ejected or liable to 
ejectment, 

(c) The entire area under a farm of 
Class ‘C’ shall be declared as available 
for the resettlement of such tenants,” 

“II-A (1) to (5) .... 

(6) If, as a result of review, “the whole 
or any part of the farm, because of hav- 
ing ceased to earn exemption in accord- 
ance with the classification given in sub- 
rule (2) of Rule 10 is declared available 
by the Committee for resettlement, it 
may be utilised by the Circle Revenue 
Officer in accordance with the procedure 
laid down in these rules: 


Provided that such declaration shall 
not be made without giving an opportu- 
nity of being heard to the landowner or 
the heir, as the case may be,” 

Reforms Act 

“4 (1) 

(2) ‘Permissible area’ 
respect of — 

(a) land under assured irrigation and 
capable of yielding at least two crops 
in a year (hereinafter in this Act refer- 
red to as ‘the first quality land’), seven 
hectares; or 
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(b) land under assured irrigation for 
only one crop in a year, eleven hectares; 
or 

(c) barani land, 20.5 hectares; or 


(d) land of other classes including 
banjar land, an area to be determined 
according to the preseribed scale with 
reference to the intensity of irrigation, 
productivity and soil classification of 
such classes, having regard to the re- 
spective valuation and the permissible 
area of the classes of land mentioned at 
(a), (b) and (c) subject to the condition 
that the area so determined shall not 
exceed 21.8 hectares; 

Provided that — 


(i) where land consists of two or more 
classes, the permissible -area shall be 
determined on the basis of relative valu- 
ation of such classes of land, subject to 
the condition that it does not exceed 
21.8 hectares; 


(ii) where the number of members of 
a family exceeds five, the permissible 
area shall be increased by one-fifth of 
the permissible area for each member 
in excess of five, subject to the condi- 
tion that additional land shall be allowed 
for not more than three such members,” 


“5 (1) Every person, who on the ap- 
pointed day or at any time thereafter, 
owns or holds land as landowner or 
mortgagee with possession or tenant or 
partly in one capacity and partly in an- 
other, in excess of the permissible area, 
shall select his permissible area and in- 
timate his selection to the Collector, and 
where land is situate in more than one 
district, to the Collectors concerned. 
through a declaration to be furnished in 
such form and manner and within such 
period as may be prescribed and if such 
person has an adult son, he shall also 
be entitled to select separate permissi- 
ble area in respect of each such son, out. 
of the land owned or held by him, sub- 
ject to the condition that the land so 
selected together with the land already 
owned or held by such son, shall not 
exceed the permissible area of each such 
son, 


Provided that where land is situate in 
more than one patwar circle, the decla- 
ration shall be supported by an affidavit 
in the prescribed form. 

(2) In making the selection, such a 
person shall include, firstly, land mort- 
gaged without possession and, secondly, 
land under self-cultivation on the date 
of commencement of the period pre~ 
scribed for furnishing the declaration 
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under sub-section (1), but shall not in- 
clude area declared surplus under the 
Punjab law, the Pepsu law or this Act, 
other than the area which was exempt 
from utilisation by the State Govern- 
ment immediately before such com- 
mencement.” 


“7 (1) On the basis of the information 
given in the declaration furnished under 
Section 5 or the information obtained 
under Sertion 6, as the case may be, 
and after making such inquiry as he 
may deem fit, the Collector shall, by an 
order, determine the permissible area 
and the surplus area of a landowner or 
a tenant, as the case may be, 


(2) If a landowner or a tenant fails 
to furnish the declaration supported by 
an affidavit as required by the proviso 
to sub-section (1) of Section 5, while 
passing an order under sub-section (1), 
the Collector may reduce the permis- 
sible area of that person by such an 
area not exceeding two hectares of the 
first quality land or an equivalent area 
in valuation of other classes of land 
(hereinafter in this Act referred to as 
equivalent area), as may be specified in 
the order, 


(3) Before passing an order under sub- 
section (1) or sub-section (2), the Collec- 
tor shall give to the landowner or 
tenant, as the case may be an op- 
portunity of being heard, 


(4) For the purpose of determining tne 
surplus area of any person, — 


(i) any judgment, decree or order of a 
court or other authority obtained on or 
after the appointed day and having the 
effect of diminishing the surplus area of 
such a person; 

(ii) a tenancy created on or after the 
appointed day in any land which has 
been or could have been declared as 
surplus area of such a person under the 
Punjab law, the Pepsu law or this Act; 
shall be ignored,” 

“8, Notwithstanding anything contain- 
ed in any law, custom or usage for the 
time being in force, but subject to the 
provisions of Section 15, the surplus 
area, declared as such under the Punjab 
law or the Pepsu law, which has not 
been utilised till the commencement of 
this Act and the surplus area declared 
as such under this Act shall, on the 
date on which possession thereof is 
taken by or on behalf of the State Gov- 
ernment, vest in the State Government 
free from all encumbrances and in the 
ease of surplus area of tenant, which is 
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included within the permissible area of 
the landowner, the right and interest of 
the tenant in such area shall stand ter- 
minated on the aforesaid date: | 

Provided that where any land falling 
within the surplus area is mortgaged 
with possession, only the mortgagee 
rights shall vest in the State Govern- 
ment.” 


“9 (1) The Collector may, by an order 
in writing, after an area has become 
surplus under the Punjab law or the 
Pepsu law or becomes surplus under 
this Act, direct the landowner or tenant 
or any other person in possession’ of such 
area to deliver posséssion thereof, with- 
in ten days of the service of the order 
on him, to such person as may be spéci- 
fied in the order, 


(2) If the landowner or tenant or any 
other person in possession of such area 
refuses or fails without reasonble cause 
to comply with the order made under 
sub-section (1), the Collector may take 
possession of that area and may, for that 
purpose, use such force as may be neces- 
sary,” 


‘11 (1) The surplus area, which has 
vested in the State Government under 
Section 8, shall be at the disposal of the 
State Government. (2) The State Gov- 
ernment may, by notification in the offi- 
cial Gazette, frame a scheme for utiliz- 
ing the surplus area under the Punjab 


law, the Pepsu law or this Act by, — 


(a) conferment of rights of ownership 
on tenants in respect of such land as is 
comprised in the surplus area of the 
landowner of such a tenant; and 


(b) allotment to tenants, members of 
Scheduled Castes and Backward Classes 
and landless agricultural workers, of an 
area not exceeding two hectares of the 
first quality land or equivalent area, 
provided that the total area held or 
owned by any such allottee, after the 
allotment, shall not exceed two hectares 
of the first quality land or eauivalen! 
area, 

(3) Any scheme framed by the State 
Government under sub-section (2) may 
provide for the terms and conditions on 
which the rights to ownership are to be 
conferred on the tenants and also the 
terms and conditions on which the land 
comprised in the surplus area is to be 
allotted. 

(4) The State Government may, by 
notification in the official Gazette, add 
to, amend, vary or revoke any schema 
made under this section, 
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(5) Notwithstanding anything contain- 
ed in any other law for the time being 
in force and save in the case of land 
acquired by the State Government un- 
der any law for the time being in force 
or by an heir by inheritance, no transfer 
or other disposition of land which is 
comprised in the surplus area under the 
Punjab law, the Pepsu law or this Act, 
shall affect the vesting thereof in the 
State Government or its utilization un- 
der this Act, 

(6) The utilization of any surplus area 
before the commencement of this Act 
will not affect the right of the tenant to 
purchase land in accordance with the 
provisions of Section 15 or the right of 
the landowner to receive rent from the 
tenant settled on the surplus area till 
the tenant becomes the owner thereof, 


(7) Where succession has opened after 
the surplus area or any part thereof has 
been determined by the Collector, the 
saving specified in favour of an heir by 
inheritance under sub-section (5) shall 
not apply in respect of the area so de- 
termined,” 


“28 (1) The Punjab Security of Land 
Tenures Act, 1953 and the Pepsu Ten- 
ancy aNd Agricultural Lands Act, 1955, 
in so far as these are inconsistent with 
the provisions of this Act, are hereby 
repealed, 


(2). The repeal of the enactments men- 
tioned in sub-section (1), hereinafter re- 
ferred to as the said enactments, shall 
not affect — 


(i) the proceedings for the determina- 
tion of the surplus area pending imme~ 
diately before the commencement of 
this Act, under either of the said enact- 
ments, which: shall be continued and dis~ 
posed of as if this Act had not been 
passed, and the surplus area so deter- 
mined shall vest in, and be utilised by 
the State Government in accordance 
with the provisions of this Act; 


Provided that such proceedings shall, 
as far as may be, be continued and dis- 
posed of, from the stage these were im- 
mediately before the commencement of 
this Act, in accordance with the proce- 
dure specified by or under this Act and 
the cases pending before the Pepsu Land 
Commission immediately before the date 
of commencement of this Act shall stand 
transferred to the Collector of the dist- 
rict concerned for disposal: 

Provided further that nothing in this 
section shall affect the determination and 
utilisation of the surplus area, other 
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than the surplus area referred to above, 
in accordance with the provisions of this 
Act; l 

(ii) the previous operation of the said 
enactments or anything duly done or 
suffered thereunder; 

(iii) any right, privilege, obligation or 
liability acquired, accrued or incurred 
under the said enactments, in so far as 
such right, privilege, obligation or lia- 
bility is not inconsistent with the pro- 
visions of this Act and any proceedings 
or remedy in respect of such right, pri- 
vilege, obligation or liability may be in- 
stituted, continued or enforced as if this 
Act had not been passed, 


Provided that such proceeding or re- . 
medy shall, as far as may be, be insti- 
tuted, continued or enforced in accord- 
ance with the procedure specified by or 
under this Act.” 


8 I have given my thoughtful con- 
sideration to the rival contentions raised 
by the learned counsel for the parties. 
There is no merit in the above conten- 
tions raised by the learned counsel for 
the petitioners, About 37 standard areas 
of land had been declared surplus in the 
hands of Hakumat Rai, petitioner No. 1 
in or about the years 1954-55. No appeal 
or revision had been filed against that: 
order and it became final. By Rule 8 ofi 
the Rules, the landowners who had effi- 
cient and well-run farms, have been ex- 
empted, It was provided that so long as, 
these farms are run scientifically, they 
will not be utilised for the resettlement 
of tenants, This was a concession given 
to the landowners, Rule 8 did not 
amend the provision of Section 10-A, as 
is sought to be argued by the learned 
counsel for the petitioners, The land 
declared surplus with Hakumat Rai was 
not taken out of the surplus pool when 
the Collector granted him exemption 
under Rule 8. All that he did was that 
the land was not at that time utilised 
for the resettlement of the tenants. This 
position prevailed till the enforcement of 
the Reforms Act on 2-4-1973. No such 











exemption was granted by this Act! 
or the rules framed thereunder. 
On the enforcement of this Act, 





the provisions of Punjab and Pepsu 
Acts in so far as they were inconsistent 
with the provisions of the Reforms Act, 
stood repealed under Section 28 of the 
Reforms Act. Under Section 8 of the 
Reforms Act, the surplus area declared 
as such under the Punjab Act which had 
not been utilised till the commencement 
of the Reforms Act, shall vest in the 
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State free from all encumbrances on the 
date on which possession thereof is taken 
by or on behalf of the State Govern- 
ment, Under Section 9 of the Reforms 
‘Act the Collector can by an order in 
writing direct the landowner or tenant 
or any other person in possession of the 
area which has been declared surplus 
under the Punjab Act to deliver its pos- 
session within 10 days of the service of 
his order, Under Section 11, the sur- 
plus area which has vested in the State 
Government under Section 8 is at the 
disposal of the State Government, The 
provisions of Rule 8 of the Rules are 
clearly inconsistent with the provisions 
of Sections 8, 9 and 11 of the Reforms 
‘Act because they have the effect of 
making the surplus area unavailable for 
resettlement of the tenants, Under 5, 28 
any rights which may have accrued 
in favour of the landowners which are 
‘inconsistent with the provisions of the 
Reforms Act have been abrogated, The 
net result is that the provisions of R. 8 
of the Rules are clearly inconsistent 
with the provisions of the Reforms Act 
and the rights, if any, acquired under 
the Punjab Act in so far as they are in- 
consistent with the provisions of the 
Reforms Act are not recognised, Since 
the Reforms Act does not grant any ex- 
emption of the utilisation of the surplus 
areas from resettlement of tenants, the 
rights granted to the petitioners by the 
Collector are also abrogated by it, 


9. By grant of exemption under R, 8, 
‘the land was not taken out of the sur- 
plus pool. It continued to remain the 
surplus area of Hakumat Rai and only 
the resettlement of tenants on this land 
was deferred and Hukmat Rai was per- 
mitted to cultivate it for the time being 
so long as he continued to satisfy the 
conditions laid in the rules, This land 
had not reverted to Hakumat Rai, under 
the Punjab Act also a landowner was 
entitled to retain 30 standard acres of 
land as his permissible area. If the 
argument of the petitioners is accepted 
then Hakumat Rai would have been al- 
lowed to retain 67 standard areas of land 
which was not permissible under the 
Punjab Act. Since this land had already 
been declared surplus under the Punjab 
Act, there was no question of providing 
a fresh opportunity to Hakmuat Rai to 
select his permissible areas for his adult 
sons under Section 5 of the Reforms Act, 
The matter is not res integra and falls 
squarely within the ratio of Nachhatar 
Singh’s case (1975 Pun LJ 8) (supraj, In 
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that case, it has been clearly held that 
the landowner whose land has been de- 
clared surplus under the Punjab Act, is 
not entitled to fresh selection of his per- 
missible area or any selection of per- 
missible areas for his adult sons. The 
provisions of the Reforms Act do not con- 
fer any new rights on the landowners. 
10. It was also contended that the 
Reforms Act is an expropriatory measure 
and should be construed very strictly, 
any interpretation which results in hard- 
ship or inconvenience should be avoided. 
There is no merit in this contention also, 
The above mentioned principle of inter- 
pretation though supported by Craies in 
his book Craies on Statute, is not appli- 
cable to the facts of the present case, In 
view of the clear language of the statute. 
the petitioners cannot import the notions 
of inconvenjence or hardship, The in- 
convenience and hardship are inherent 
in the process of land reforms . The per- 
Sons possessing large holdings are made 
to surrender lands belonging to them. 
They naturally must be feeling the pinch. 
However. there is no escape from the 
same, The land reforms have been de- 
vised to ameliorate the conditions of the 
teeming masses, The language used in 
the Reforms Act is very clear, There 
is no ambiguity, The Court has to apply 
the mandate of the legislature as ex- 
pressed in the language of the statute, 


11. It was contended that in fact there 
is no inconsistency between the provi- 
sions of Rule 8 of the Rules and the pro- 
visions of the Reforms Act, This plea 
has been dealt with in the earlier part 
of the judgment. There is a clear con- 
flict between Rule 8 of the Rules and 
Sections 8, 9 and 11 of the Reforms Act. 

12. It was also contended that Sec- 
tion 5 (2) of the Reforms Act permits 
re-selection by petitioner No. 1 of his 
permissible area. Since the Collector had 
granted exemption to him under Rule 8 
of the Rules, there is no force in this 
contention. The exemption had not been 
granted by the State Government, it had 
been granted only by the Collector. 
However, sub-section (2) of Section 5 of 
the Reforms Act, refers only to the ex~ 
emption granted by the State Govern- 
ment. It is under the Pepsu Tenancy 
and Agricultural Lands Act, 1955, that 
exemptions are granted by the State 
Government, The only relevant provi- 
sion under Punjab Act is Rule 8, and 
under that only Collector is empowered 
to grant exemption, In the present case, 
the exemption had been granted by the 
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Collector. So Hakumat Rai is not entitled 
to re-select his permissible area. 

13. It was urged that unless the State 
Government had taken possession of the 
land in dispute, it did not vest in the 
State. So the revenus authorities could 
not enter the mutation in the name of 
the Punjab Government. It has been 
averred in the return filed by the State 
that the mutation has not been decided 
and it has been categarised as a disputed 
one, It shall be decided after hearing 
the parties, The petitioners are at liberty 
to raise whatever pleas are available to 
them. The petitioners cannot make grie- 
vance of the simple fact that the muta- 
tion has been entered in the revenue 
“records, 


14, It was also argued that the provi- 
sions of Land Reforms Act are expro- 
priatory and are violative of Articles 14 
and 19 of the Constitution of India, The 
Constitutional vires of this Act has been 
upheld by their Lordships of the Supreme 
- {Court in State of Punjab v, Sucha Singh, 
1977 Pun LJ 139: (AIR 1977 SC 915). 
Moreover, this statute has been placed 
in the 9th Schedule and it cannot be 
challenged on the ground that this is in- 
consistent with or takes away or abrid- 
ges any of the rights conferred by the 
provisions of part III of the Consititu- 
tion of India, 


15. For the reasons recorded above, I 
find no merit in this petition and the 
same is dismissed, There will be no order 
as to costs, 

Petition dismissed, 
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M/s, Vanguard Co, Ltd, N, Delhi, 
Appellant v, Rabinder Kaur and others, 
Respondents, 

F, A. F, O, No, 69 of 1972, D/+ 16-10- 
1979.* 

Motor Vehicles Act (1939), Secs. 110-B; 
110-D; 110-C (2-A) and 96 (2) — Appeal 
by imsurer against award of Claims Tri- 
bunal ~ Insurer not objecting before 
Tribunal that insured had colluded with 
claimant or was not contesting the claim 
of the claimant on merits — Held In- 
surance Company could not be allowed 
to contest award on merits, Case law dis- 
cussed. (Paras 2, 3) 


*Against Order of Joginder Singh Man- 
der, M, A, C, Tribunal, Union Terri- 
tory of Chandigarh, D/- 2-12-1971, 
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Cases Referred: Chronological Paras 


1972 Ace CJ 420: AIR 1973 Mys 107 2 
(1964) 66 Pun LR 1083: AIR 1965 Pun 102 

3 
AIR 1959 SC 1331 2, 4 

Maharaj Bakhsh Singh, for Appellant; 
R. K. Mittal, (for No. 1), P. S. Man Sr, 
Advocate with H. S. Nagra, (for No. 2), 
Gopal Krishan (for No. 3), H. S, Sawh- 
ney, (for No, 5) and G. 5. Gyani, (For 
No. 6), for Respondents. 

JUDGMENT :— Amarjit Singh, Head 
Constable, who was travelling in a car 
belonging to Swaran Singh, respondent, 
met with a fatal accident on December 
29, 1968, near Chandigarh, when the said 
car struck against the truck belonging 
to Balwant Singh, respondent No, 3, His 
widow on her own behalf and on behalf 
of the minor children filed a claim peti- 
tion under Section 110-A of the Motor 
Vehicles Act, (hereinafter called the Act), 
claiming compensation on account of the 
premature death of Amarjit Singh as a 
result of the accident. In this petition, 
the insurance company with which the 
truck, in question, was insured, was also 
impleaded as a respondent, The other 
respondents were the owner of the truck 
and its driver as well as the owner of 
the car and its driver. The claim peti- 
tion was allowed and an amount of 
Rs. 20,000/~ was awarded as compensation 
against the owner and the driver of tha 
truck as well as the appellant insurance 
company, No liability was fastened on 
the owner or the driver of the car, in 
question, or the insurance company with 
which the car had been insured, The 
present appeal has been filed only by 
the insurance company i €, insurer of 
the truck, 


2. It is not disputed that as long as 
the award is not set aside, the appellant 
insurance company was liable in accor- 
dance with law. However, the appellant 
insurance company has challenged the 
award on merits on the grounds which 
had been taken by the driver and the 
owner of the truck, in question. Along 
with this appeal, an application was alsa 
filed with a prayer that permission may 
be granted to the appellant to challenge 
the award on merits on behalf of the in- 
sured, that is, the owner of the truck, 
This contention is challenged on behalf 
of the respondent, Reliance is placed on 
British India General Insurance Co Ltd, 
v. Itbar Singh, AIR 1959 SC 1331 and 
Northern India General Insurance Co, 
Ltd, v, L, Krishanan, 1972, ACJ 420, (Mys) 
according to which it has been expressly 
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held that the insurer can urge all the 
defences open to the insured only when 
the insurer defends the action in the 
name of the insured by virtue of the right 
reserved in the insurance policy. Accord- 
ing to Section 110-C (2-A) of the Act, the 
claims tribunal, if satisfied, can allow 
the insurer, for reasons to be recorded, 
in writing, to contest the claim on all or 
any of the grounds that are available to 
the person against whom the claim has 
been made, In the present case, however, 
neither the appellant insurance com- 
pany claimed this right on the ground 
that there was acollusion between the in- 
sured and the claimant or that the in- 
sured had failed to contest the claim on 
merits, nor the tribunal passed any order 
granting this right to the insurance com- 
pany, 


3. The learned counsel for the appel- 
lant, has relied upon a Division Bench 
Judgment of this Court in Unique Motor 
and General Insurance Co. Ltd, Bombay 
v, Kartar Singh, (1964) 66 Pun LR 1083. 
A close perusal of the same, however, 
shows that in the said case, there was a 
specific condition stipulated in the in- 
surance policy that the insurer will be 
entitled to -defend the claim petition in 
case of an accident on behalf of the in- 
sured and the insurer had claimed that 
right before the tribunal, but the tribunal 
had arbitrarily refused to grant that 
right. It was in this situation, that the 
order of the tribunal was set aside and 
the insurer was allowed to contest the 
claim on merits, in appeal. In the pre- 
sent case, the facts are entirely different, 
The claim petition was contested on me- 
rits by the insured and the driver of the 
truck, in question, and the insurance 
company had not objected before the 
Tribunal that the insured had colluded 
with the claimant or was not contesting 
the claim ofthe claimant. In these cir- 
cumstances, the ratio of the decision in 
Itbar Singh’s case (supra) will be fully 
applicable and the appellant insurance 
company is not entitled to contest the 
award on merits, 


4. Consequently, there is no merit in 
this appeal which is dismissed, however, 
with no order as to costs. In view of the 
statement of the learned counsel for re- 
spondent No. 3, the cross-objections are 
also dismissed, 

Appeal dismissed, 
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State Bank of India, Petitioners v. 
Neelam Sharma and others, Respon- 
dents, 

Civil Revn, No, 1299 of 1979, 
D/- 13-9-1979.* 

Civil P. C. (1908), S. 20 (a) and (c)— 
Suit with regard tọ account and locker 
of Bank — Place of suing. 

Where the locker and the account of 
the deceased are with the State Bank 
of India, Ghaziabad, it will be the 
Ghaziabad Court alone which will be 
competent to entertain a suit with re- 


gard to the account and the locker 
within whose jurisdiction the Branch 
Office of the State Bank of India, 


Ghaziabad, is situate. Since the plaintiffs 
failed to show that any part of the 
cause of action has arisen at Amritsar, 
the Amritsar Court has no jurisdiction 
and it will be either the Bombay 
Court within whose jurisdiction the 
principal office of State Bank is situate 
or the Ghaziabad Court which will 
have jurisdiction to try the suit against 
the State Bank of India. 

(Paras 6 and 8) 


R. K. Chhibbar, for Petitioner; Inder- 
jeet Malhotra, for Respondents. 


ORDER :—~ Smt, Sudesh Kumari 
had Savings Bank Account No. 5602 
with the State Bank of India, Ghazi- 
abad Branch, where she had a_ locker 
also, She died on 28th of May, 1977, 
leaving behind Neelam and Indu, two 
minor daughters and Sat Dev Sharma, 
husband. On the 14th of Oct., 1977, 
the two minor daughters filed a suit 
at Amritsar, through their maternal 
grandfather, against the (i) State Bank 
of India, Ghaziabad, (ii) State Bank of 
India having its Head Office at New 
Delhi, and (iii) Sat Dev Sharma, their 
father, for a mandatory injunction 
directing the State Bank to allow the 
plaintiffs or their agent to open and 
operate Locker No. 101 and Savings 
Bank Account No. 5602, standing in 
the name of their mother Smt, Sudesh 
Kumari, by providing keys of the 
locker and all kinds of facilities etc. 
It was also alleged that their father 
is giving out that their mother had 


*From order of G, S. Dhaliwal, Sub- 
Judge, 2nd Class, Amritsar, D/-7-12- 
1978. 
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executed a will in his favour with re- 
gard to the said locker, which is a 
false and frivolous document. 


2. The State Bank opposed the suit 
and raised a preliminary objection that 
the Civil Court at Amritsar had no 
jurisdiction to try the suit on which 
following issue No. 5 was framed :— 

5. Whether this Court has jurisdic- 

tion to try the suit? 
This issue was tried as a preliminary 
issue and the trial Court, by order 
dated 7th of Dec, 1978, held that 
the Court at Amritsar has jurisdiction 
to try the suit. Against the aforesaid 
order, the State Bank has come to this 
Court in revision. 


3-4, Shri R. K. Chhibbar, appearing 
for the State Bank of India has urged 
that the Court below was in error in 
passing the impugned order inasmuch as 
the explanation to S. 20 of Civil P. C 
(hereinafter referred to as the Code), 
was not kept in view by it. In order 
to appreciate the argument, it will be 


useful to reproduce S, 20 of the 
Code — 
“20, Other suits to be instituted 


where defendants reside or cause of 
action arises. 

Subject to the limitations aforesaid, 
every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction —~ 

(a) the defendant, or each of the 
defendants where there are more than 
one, at the time of the commencement 
of the suit, actually and voluntarily 
resides, or carries on business, or per- 
sonally works for gain; or 
. (b) any of the defendants, where 
there are more than one, at the time 
of the commencément of the suit, ac- 
tually and voluntarily resides, or car- 
ries on business, or personally works 
for gain, provided that in such case 
either the leave of the Court is given, 
or the defendants who do not reside, 
or carry on business, or personally 
work for gain, as aforesaid, acquiesce 
in such institution, or 

(c) the cause of action, wholly or in 
part, arises, 

Explanation, —~ A Corporation shall 
be deemed to carry on business at its 
sole or principal office in India or, in 
respect of any cause of action arising 
at any place where it has also a sub- 
ordinate office, at such place.” 

A reading of the aforesaid provision 
shows that under sub=-s, (aj, the suit 
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could be filed against the State Bank 
of India only where it carries on busi- 
ness and according to the explanation 
it shall be deemed to be carrying on 
business either at its sole or principal 
office in India or at a subordinate office 
provided some part of cause of action 
arises at such place, meaning thereby 
that even without any cause of action 
arising at the place of principal office, 
a suit can be brought against the 
State Bank of India where its principal 
Office is situate, but a suit can be 
brought against a subordinate office of 
the State Bank of India only if any 
cause of action has arisen at such 
place, 


5. Sub-section (bf of S. 20 of the 
Code is not applicable to this case as 
the plaintiffs neither applied for leave 
of the Court ror the State Bank of 
India acquiesced in such institution of 
the suit at Amritsar. Sub-sec. (c) would 
be applicable but again the suit would’ 
be competent only in that court with- 
in whose jurisdiction cause of action 
wholly or in part has arisen, 


6. From a reading of the aforesaid 
provision, the only conclusion on the 
facts of this case is that since the 
locker and the account of the deceased 
are with the State Bank of India, 
Ghaziabad, U. P., it will be the Ghazi- 
abad Court alone which will be com- 
petent to entertain a suit with regard 
to the account and the locker within 
whose jurisdiction the Branch Office of 
the State Bank of India, Ghaziabad, is 
situate. Consequently, the Amritsar 
Court will have no jurisdiction, 


7. Neither the trial Court has men~ 
tioned anything in the order nor the 
counsel for the  plaintiffs-respondents 
has been able to show that any part of 
the cause of action arose at Amritsar 
to give jurisdiction to that Court 
under sub-s, (c). Accordingly, I hold 
that neither under S. 20 (a) nor under 
S. 20 (c) of the Code, the Amritsar 
Court has jurisdiction to entertain the 
suit against the State Bank of India. 

8. It is not disputed that the State 
Bank of India has its principal office 
at Bombay (designated as the Central 
Office under S. 16 (1) of the State 
Bank Act (No. 23 of 1955). Sec. 16 (1) 
is as follows :— 


*16 (1). Unless otherwise provided 
by the Central Government, by 
notification in the Official Gazette, 
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the Central Office of the State Bank 
shall be at Bombay.” 

According to S. 20 (a) and (b), the 
State Bank of India shall be deemed 
to be carrying on business only at its 
principal office, that is, the Central 
Office at Bombay alone, but it is by 
virtue of the explanation to S. 20 that 
it shall be deemed to be carrying on 
business even at such place where its 
subordinate office is situate provided 
any cause of action has arisen at that 
place. Therefore, since the plaintiffs- 
respondents failed to show that any 
part of the cause of action has arisen 
at Amritsar, the Amritsar Court has 
no jurisdiction and it will be either the 
Bombay Court or the Ghaziabad Court 
which will have jurisdiction to try the 
suit against the State Bank of India. 

9. Shri Inderjit Malhotra, appearing 
for the plaintiffs-respondents has urged 
that the State Bank of India was made 
party so that the Ghaziabad Branch 
may not allow the father of the plain- 
tiffs to operate the Saving Bank Ac- 
count of their mother or to remove 
the goods lying in her locker, to 
which they are entitled and not their 
father, as no valid will has been left 
by their mother in favour of their 
father, This apprehension of the plain- 
tiffs does not seem to be correct 
in view of what has been urged 
by Mr. Chhibbar on behalf of the 
State Benk of India. Mr, Chhibbar has 
brought to my notice certain books on 
Banking Law and has relied upon the 
following passages therefrom :—~ 

“Banking Law & Practice by P, N, 
Varshney, Eighth Edition, p. 3,225. 

The procedure followed as regards 
safe deposit vault transactions is as 
follows :— 


(1) A locker may be hired by any- 
body, but banks insist that the intend- 
ing hirer must have a savings bank 
account with it wherein a minimum 
balance, say Rs, 100/- is always main- 
tained. 


(2) The person intending to hire a 
locker is required to execute a Lease 
Agreement which contains all the 
terms and conditions on which the 
locker is hired. In fact, the relation= 
ship between the banker and the cus- 
tomer (hirer of a locker) is that of a 
lessor ard a lessee, The lessee promises 
to pay the annual rental charges in 
advance and authorises the banker to 
debit the saving account with such ren- 
tal charges, 
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(7) If the lessee of a locker dies, 
the banker should deliver the contents 
of the locker to the successor of the 
deceased only when he secures a legal 
representation from the Court. The 
banker may permit such a person, at 
his own request, to have inventory of 
the contents in the presence of his 
own lawyer and the bank’s lawyer. 

Banking Law & Practice in India by 
M. L. Tannan, 1977 Edition at pp. 497, 
498, 499 and 503, 

P-497 — Each locker is rented to the 
customer and has separate number and 
is fitted with a double key-lock which 
cannot be opened except with the two 
keys, one of which is kept by the 
customer ard the other by the bank, 

498 —— Some useful points relating to 
Safe Deposit Vaults — 

(1) The bank is not bound or con- 
cerned to know the contents of a 
locker, unless required by special cir- 
cumstances stated in (2) below. 

(2) The bank is concerned with the 
contents of a locker in the following 
cases im 

(a) When a renter having a locker 
in his single name dies and a person 
requests the bank to allow him to take 
an inventory of its contents to enable 
him to apply for legal representation; 

(b) * * * a. 

499 (c) . . 3 . 

(3) In case of 2 (a) above, the per- 
son making the request should be 
properly identified as one entitled to 
apply for a grant of legal represen- 
tation; such identification by a lawyer 
acting for the person should normally 
be sufficient. The inventory should be 
allowed to be taken in the presence 
of the lawyer or other credible, prefer- 
ably independent, witness, and should 
be signed by all present. The contents 
can be delivered only on the produc- 
tion of a proper grant’ of legal repre- 
sentation, 


503, Delivery on Death of Depositor 
-~ In case of the death of the party 
depositing the valuables the banker 
may deliver them to the personal 
representatives of the deceased on their 
producing probate or letters of admin- 
istration and obtain receipt from them. 
But when the will along with other 
valuables or documents, happens to be 
in the box lodged for safe custody, the 
banker may open it in the presence of 
a near relative of the deceased and 
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hand over the will only to the execu- 
tors, against their receipt, The remain- 
ing contents of the box should not be 
delivered to them, pending production 
of the probate or the letters of admin- 
istration, 

Sheldon’s Practice and Law of Bank- 
ing, Tenth Edition at page 212, 

Death of customer — 

Executors are not entitled to remove 
articles left in the banker’s charge by 
a deceased customer until they produce 
probate of the will, and where there is 
more than one executor, it is the 
practice to obtain the authority of all 
before the articles are released. In 
practice a customer’s will is often de- 
posited in a box left with the 
banker for safe custody, and it is 
necessary to allow one or more 
of the interested parties fo in 
spect the contents of the box. This 
should be done under the strict 
supervision of the bank, and while an 
inventory may be made, only the will 
if found should be removed, The will 
should be handed to the solicitors act- 
ing for the estate or to the parties 
named as executors against their re- 


ceipt,” 
A reading of the aforesaid clearly 
shows that the apprehension of the 


plaintiffs is not well-founded as the 
State Bank of India will not allow the 
operation. of the Saving Bank Account 
and the locker to any person including 
the father of the plaintiffs unless he 
secures finally probate/letters of admin- 
istration/succession certificate from a 
Court of competent jurisdiction, 


10. Mr. Chhibbar in fairness has 
further stated on behalf of the Bank 
that the Bank will not permit the 
father of the plaintiffs to operate the 
disputed items until it makes sure that 
the probate/letters of administration/ 
succession certificate has been obtained 
by the father of the plaintiffs after 
making the present plaintiffs as his 
opposite party through their maternal 
grandfather and in his absence through 
some other relation from their mater- 
nal side and that too if no appeal is 
filed within the period of limitation. 
and if an appeal is filed, after the 
decision of the same finally. l 

11. After the aforesaid statement 
was made by tha counsel for the 
Bank, Shri Inderjit Malhotra, counsel 
for the plaintiffs urged that under the 
circumstances the plaintiffs are not 


interested in keeping the State Bank 
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as a defendant and prayed that the 
State Bank of India, as defendants 
Nos, 1 and 2, be struck off from the 
array of the parties in the plaint, Ac- 
cordingly, I direct that the trial Court 
shall strike off defendants Nos, 1 and 
2 from the array of defendants and 
now the suit will proceed only against 
defendant No, 3, that is the father of 
the plaintiffs as the sole defendant 
for the reliefs sought against him, 
12, For the reasons recorded above, 
I allow this revision, set aside the 
order of the Court below dated 7th of 
Dec., 1978, and direct that it shall pro- 
ceed with the suit only against defen- 
dant No, 3, after striking off the name 
of defendants Nos, 1 and 2, in accord- 
ance with law, The plaintiffs through 
their counsel are directed to appear in 
the trial Court on 8th of Oct., 1979, 


Revision allowed. 
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BHOPINDER SINGH DHILLON AND 
5, S DEWAN, JJ, 

Om Parkash, Petitioner v, Munici- 
parity, Bhatinda and another, Respon= 

ents, 


Civil Writ Petn, 
D/- 16-1-1980. 

(A) Punjab Municipal Act (3 of 1911), 
S. 192 (1) (c) — Section is not viola- 
tive of Arts, 14, 19 (1) (g) and 31 of 
the Constitution. (Constitution of India, 
Arts, 14, 19, 31). 


The Act has 


No, 2342 of 1977, 


been enacted by the 
Legislature for making better provi- 
sions for the administration of Muni- 
cipalities in Punjab, Section 192 is one 
ladder in the whole set up which au- 
thorises the Committee fo draw up a 
building scheme for built areas and 
a planning scheme for unbuilt areas, 
There are sufficient guidelines given in 
the Act itself for the framing of such 
schemes. Clauses (a), (b) and (cj) of 
5. 192 (1) again give sufficient guide- 
lines for the framing of the schemes 
postulated therein, The section does 
not confer unlimited, unguided and 
arbitrary powers fo the authorities to 
pick and choose any land, Nor can it 
be said that the authorities have arb!i- 
trary powers to select whether to ac- 
quire the land under this Act or under 
Land Acquisition Act or Town Plan= 
ning Act etc, AIR 1974 SC 543, Disting, 
(Para 9) 
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Section 192 (1) (c) provides for trans- 
fer of the land to the Committee for 
the limited purposes of its develop- 
ment but in law the possession and 
ownership of the lard so transferred 
under the Scheme, still remains with 
the owners. The true interpretation of 
the clause would be that in all cases 
the lard sought to be so transferred 
up to 25% shall be without payment 
of compensation and the land so trans- 
ferred beyond 25% to 35% will he 
with compensation to all the owners. 
Thus there can be no discrimination 
regarding the mode of acquisition of 
land and therefore the provision is 
not arbitrary. (Paras 13, 14) 
The Act being the existing law, the 
provisions of Art. 31 are rot attracted. 
Even otherwise, since the section does 
not divest the owners of the owner- 
ship or of possession. of the land falling 
within the Scheme, even on that 
ground, the provisions of Art. 31 can- 
not be held to be attracted, 
(Paras 15, 19) 


The section is not violative of Arti- 
cles 19 (1) (g) When Art. 31 was 
amended, by the Constitution (Fourth 
Amendment) Act, 1955, by which the 
provisions of Art. 31 (2-A) of the 
Constitution were incorporated, the in- 
consistency in the amended provisions 
ceased to exist and thus the said pro- 
vision, though void before the said 
amerdment became operative. It could 
not also be said that this was a still- 
born law in view of the provisions of 
S. 299 of the Government of India Act, 
(1935). (Paras 17, 19) 


(B) Punjab Municipal Act (3 of 1911), 
S. 192 (1) (c) — Framing of scheme — 
Statement of ownership — Opportunity 
of filing objections not afforded to some 
land owners — Writ petition against — 
High Court did not dismiss it on 
ground that disputed questions of fact 
arise — Municipal Committee was 
directed to hear objections. (Consti- 
tution of India, Art. 226). (Para 25) 
Cases Referred: Chronological Paras 
AIR 1975 Purj & Har 74 (FB) 10 
(1975) 77 Pun LR 175 10 
(1975) 77 Pun LR 527: AIR 1975 Punj 


& Har 241 (FB) 10 
AIR 1974 SC 543 8, 9 
AIR 1963 SC 864 18 
AIR 1955 SC 781 15, 17 
AIR 1954 SC 92 17 
AIR 1952 Mad 203 17 
AIR 1944 FC 62: 1944 All LJ 265 17 
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J. R. Mittal, for Petitioner: D. R. 
Puri (for No. 1) and G. S. Grewal, 
Addl, Advocate-General, Punjab (for 
No, 2), for Respondents, 


B. S. DHILLON, J.:— Civil Writ 
Petitions Nos, 2342, 4097, 4098 of 1977; 
1424, 1757, 29738, 2974; 2983, 3013; 
3916, 4203, 4624, 5176 of 1978; 106, 226, 
621; 2358 and 2046 of 1979, are being 
disposed of by this common judgmert 
as the questions of law involved in all 
these writ petitions are common, In 
all the writ petitions, the Town Plan- 
ning Schemes framed by Municipal 
Committees, Amritsar and  Bhatinda, 
under S. 192 of the Punjab Municipal 
Act, 1911 (hereinafter referred to as 
the Act) are sought to be impugned on 
various grounds. In C. W. P., No, 1757 
of 1978, the Town Planning Scheme 
framed by the Municipal Committee, 
Amritsar, vide notification dated 19th 
Jan., 1976, and approved by the Gov- 
ernor of Punjab on 31st March, 1976, 
vide Annexure ‘P-3’, is sought to be 
impugned. In C. W. P. No, 4039 of 
1977 and C. W. P. No. 4624 of 1978, 
the Town Planning Schemes framed by 
the Municipal Committee, Bhatinda 
and approved by the Governor of Pun- 
jab vide order dated 25th February,, 
1977, are sought to be impugned. 
In C. W. P. Nos, 2342 and 4097 of 
1977; C. W. P. Nos. 3088, 4203, 5176 
of 1978; C. W. P. Nos, 186, 226, 621 
and 2350 of 1979, the- Town Planning 
Schemes framed by the Municipal 
Committee, Bhatinda, and approved by 
the Governor of Punjab vide order 
dated ist March, 1977, are sought to be 


impugned. In C. W. Ps, Nos. 1424, 
2973, 2974, 2983, 3916 of 1978 and 
C. W. P. No. 2846 of 1975, the Town 


Planning Schemes framed by the Muni- 
cipal Committee, Bhatinda, and approv- 
ed by the Governor of Punjab vide 
order dated ist/2nd March, 1977, have 
been sought to be impugned. 


2. The common question of law in- 
volved in all these cases is the chal- 
lenge to the vires of the provisions of 
sub-s, (c) of S. 192 (1) of the Act. The 
Act was enacted in 1911 to make bet- 
ter provisions for the administration. of 
Municipalities in Punjab, Section 3 in 
Chap. I deals with the definitions. 
Chapter II of the Act deals with the 
Constitution of Municipalities. Chap. Ii 
deals with the Constitution of Com- 
mittees. Chapter IV deals with Muni- 
cipal Fund ard Property, whereas 
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Chap, V deals with taxation. Chap- 
ter VI provides for Municipal Police 
and Chap, VII makes provision for 
extinction and prevention of fire. Chap-= 
ter VII deals with water-supply, 
whereas Chap. IX codifies powers for 
sanitary and other purposes, Chap. X 
of the Act provides for the bylaws 
and Chap, XI makes provision for pro- 
cedure and powers of entry and inspec- 
tion. Chapter XII deals with control 
over Municipal Committees and Chap- 
ter XIII makes provision for small 
towns. Chapter XIV of the Act 
makes provision for Municipal Elec- 
tion Inquiries. The various purposes 
for which the Municipalities are 
constituted under the Act, have been 
vividly specified in the relevant provi- 
sions, the details of which reed not 
be mentioned. Section 3 (13) (a) defines 
street as follows :— 


“3. In this Act, unless there is 
something repugnant in the subject or 
context,— 

x x x x 


(13) (a} ‘Street’ shall 
road, footway, square, 
or passage, accessible, whether 
permanently or temporarily to the 
public, and whether a thoroughfare or 
not; and shall include every vacant 
space, notwithstanding that it may be 
private property and partly or wholly 
obstructed by any gate, post, chain or 
Other barrier, if houses, shops or other 
buildings abut thereon and if it is used 
by any person. as a means of access to 
or from any public place or thorough- 
fare, whether such persons be occu- 
piers of such buildings or not, but 
Shall not include any part of such 
space which the occupier of any such 
building has a right at all hours to 
prevent all other persons from using 
as aforesaid: and shall include also 
the drains or gutters therein, or on 
either side, and the land, whether 
covered or not by any pavement, 
verandah or other erection, up to the 
boundary of any abutting property not 
accessible to the public.” 


3. Section 3 (13) (b) defines the 
public street in the following terms:—~ 

“3 (13) (b). ‘Public street’ shall mean 
any street— 

(i) heretofore levelled, paved, metal- 
led, channelled, sewered or repaired 
out of municipal or other public funds, 
unless before such work was carried 
out there was an agreement with the 


mean any 
Court, alley 
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proprietor that the street should not 
thereby become a public street, or un- 
less such work was done without the 
implied or express consent of the pro- 
prietor; or 

(iil) which under the provisions of 
Section 171, is declared by the Corm- 
mittee to be, or under any other pro- 
vision of this Act becomes, a public 
street,” 


4, Section 169 of the Act, which 
falls in Chapter IX, deals with streets 


and buildings, Section 169 (f) is as 
follows:— 

“169, The committee—~ 

x x x x x x 

(f) subject to the provisions of any 
rule prescribing the conditions on 


which property may be acquired by 
the Committee, may acquire any land, 
along with the building thereon, which 
it deems necessary for the purpose of 
any scheme or work undertaken or 
projected in exercise of the powers 
conferred under the preceding clause,” 


5. Section 171, which also falls in 
the same Chapter and deals with the 
power to require repairs of streets and 
to declare such public street, is as 
follows :— 


“171 (1) (a). When the municipal 
committee considers that in any street 
other than a public street, or in any 
part of such street within the munici- 
pality it is necessary, for the public 
health, convenience or safety, that any. 
work should be done for the levelling, 
paving, metalling, flagging, channelling, 
draining, lighting or cleaning thereof, 
the municipal committee may by writ~ 
ten notice require the owner or 
owners of such street or part there- 
of, to carry out such work in a man- 
ner and within a time to be specified 
in such notice, and 


(b) Should the owner refuse or 
should he fail to carry out the work 
within the time specified, the commit- 
tee may by, written notice, require the 
owners of the land or buildings, front- 
ing, adjoining or abutting upon such 
street or part thereof to carry out the 
work in such manner and within such 
time as may be specified in the notice, 

(2) If compliance with the terms of 
the notice issued under clause (b) of 
sub-section (1) is not effected within 
the time specified, the committee, may, 
if it thinks fit, itself execute the work 
and may recover under the provisions 
of Section 81 the expenses incurred in 
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doing so in such proportions as it may 
deem equitable from the owner of the 
street ard the persons served with a 
notice under clause (b) of sub-see. (1). 

(3) After such work has been carried 
out by the persons served with a 
notice under clause (b) of sub-section 
(1) or as provided in sub-sec. (2) by 
the committee at the experse of such 
persons and the owner of the street, 
the street or part thereof, in which 
such work has been done, may, and on 
the requisition of the owner or -owners 
of the major portion of the said street 
or part thereof, or on the requisition 
of a majority of the persons served 
with a notice under cl. (b) of sub-s. (1), 
it shall be declared by a public notice to 
be put up therein by the committee 
to be a public street and shall vest in 
the committee. 

(4) A committee may at any time, 
by notice fixed up in any street or 
part thereof not maintainable by the 
committee, give intimation of their in- 
tention to declare the same a public 
street, and unless within one month 
next after such notice has been so put 
up, the owner or any one of several 
owners of such street or such part of 
a street lodges objection thereto at the 
municipal office, the municipal com- 
mittee may, by notice in writing, put 
in such street, or such part, declare 
the same to be a public street vested 
in the committee, 


_ (5) This section shall not take effect 
in any municipality until it has been 
specially extended thereto by the 
State Governmert, of its own motion 
or at the request of the Committee.” 


6. Section 172 provides for punish- 
ment for immovable encroachment or 
overhanging structure . over street; 
whereas Section 173 makes a provision 
regarding the power to permit occupa- 
tion of public street and to remove 
obstruction, Section 174 deals with the 
power to regulate line; whereas Sec- 
tion 174-A makes special provisiors 
regarding streets belonging to the 
Government. Section 192, which falls 
in Chapter X, deals with the Buildirg 
Scheme and is in the following 
terms:——- 


“192 (1) The committee may, and if 
so required by the Deputy Commis- 
sioner shall, within six months of the 
date of such requisition, draw un a 
. building scheme for built areas, and a 
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town planning scheme for unbuilf 
areas, which may among other thirgs 
provide for the following matters, 
namely:— 

(a) the restriction of the erection or 
re-erection of buildings or any class of 
buildings, in the whole or any part of 
the municipality, and of the use to 
which they may be put; 

(b) the prescription of a building line 
on either side or both sides of any 
street existing or proposed; ard 


(c) the amount of land in such un- 
built area which shall be transferred 
to the committee for public purposes 
including use as public 
owners of land either on payment of 
compensation or otherwise; provided that 
the total amount so transferred shall 
not exceed thirty-five per cent, and 
the amount transferred without pay- 
ment shall rot exceed twenty-five per 
cent, of any one owner’s land within 
such unbuilt area, 


(2) When a scheme has been drawn 
up under the provisions of sub-section 
(1) the committee shall give public 
notice of such scheme and shall at the 
Same time intimate a date not less 
than thirty days from the date of such 
notice by which any person may sub- 
mit to the committee in writing any 
objection or suggestion with regard to 
such scheme which he may wish te 
make, . 


(3) The Committee shall consider 
every objection or suggestion with re- 
gard to the scheme which may be re- 
ceived by the date intimated under 
the provisions of sub-section (2) and 
may modify the scheme in consequence 
of any such objection or suggestion. 
and shall then forward such scheme as 
originally drawn up or as modified to 
the Deputy Commissioner, who may, 
if he thinks fit, return it to the com- 
mittee for reconsideration ahd resub- 
mission by a specified date; and 
the Deputy Commissioner shall 
submit the plans as forwarded, or 
as resubmitted, as the case may be, 
with his opinion to the State Govern- 
ment who may sanction such scheme 
or may refuse to sanction it, or may 
return it to the committee for recon- 
sideration and resubmission by a speci- 
fied date. 


(4) If a committee fails to submit a 
scheme within six months of being 
required to do so under sub-section (1) 


streets by | 
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or fails to resubmit a scheme by a 
specified date, when required to do so 
under sub-section (8) or resubmits a 
scheme which is not approved by the 
State Government, the Deputy Com- 
missioner may draw up a scheme of 
which public notice shall be given by 
notification and by publication within 
the municipality together with an inti- 
mation of the date by which any person 
may submit in writing to the Deputy 
Commissioner any objection or sugges- 
tion which he may wish to make, and 
the Deputy Commissioner shall forward 
with his opinion any such objection or 
suggestion to the State Government 
and the State Government may 
sanction such scheme as originally 
notified or modified in consequence 
of any such objection or suggestion, as 
the State Government may think fit; 
and the cost of such scheme or such 
portion of the cost as the State Gov- 
errment may deem fit, shall be -de< 
frayed from the municipal fund. 


(5) When sanctioning a scheme the 
State Government may impose condi- 
tions for the submission of periodical 
reports on the progress of the scheme 
to the Deputy Commissioner or to the 
State Government, and for the inspec 
tion and supervision of the scheme by 
the State Government.” 


7. At this stage, reference may 
also be made to the provisions of 
Section 58 of the Act which are as 
follows:-—~ 


“58. When any land, whether with- 
in or without the limits of a munici- 
pality, is required for the purposes of 
this Act, the State Government may, 
at the request of the committee, pro~ 
ceed to acquire it under the vrovisions 
of the Land Acquisition Act, 1894, and 
or payment by the committee of the 
compensation awarded under that Act, 
and of any other charges incurred in 
acquiring the lard, the land shall vest 
in the committee. 


Explanation:— When any land is 
required for a new street or for the 
improvement of an existing street, the 
committee may proceed to acquire, in 
. addition to the land to be occupied by 
. the street, the land necessary for the 
sites of the buildings to be erected on 
both sides of the street and such lard 
_ shall be deemed to be required for 
„~ the purposes of this Act.” 

' 8. The vires of the provisions of 
clause (c} of Section 192 (1) of the Act 
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are sought to be challenged on the 
grounds that the said provisions are 


violative of Articles 14, 19 (1) (f) and 
31 of the Constitution of India. It has 
been argued that the provisions are 
violative of Article 14 as the said pro- 
visions confer unlimited, unguided and 
arbitrary powers to the authorities to 
transfer the land of some persons, and 
not to touch the land of other persons 
falling. under the scheme. It has been 
argued that the provision clearly pro- 
vides the scope of pick and choose and 
even the purposes for which the pro- 
visions have to be made in the scheme 
are not specified, thus the arbitrariness 
is writ large on the face of it. Re- 
lance in this comnection has been 
placed by the learned counsel for the 
petitioners on a decision of the Sup- 
reme Court in State of Punjab v. Khan 
Chand, AIR 1974 Sc 548, 


§. We are unable to agree with this 
contention of the learned coun- 
sel for the petitioners, The Act 
has been enacted by the Legislature 
for making better provisions for the 
administration of Municipalities in 
Punjab and deals with the various as- 


pects of the problems facing the 
Municipal Administration. The duties 
of the Municipal Committees and the 


Spheres in which they are supposed to 
be of assistance to the citizens, have 
been elaborately provided for under 
the various heads in the Act itself. 
Section 192 is one ladder in the whole 
set-up which authorises the Committee 
to draw up a building scheme for 
built areas and a planning scheme for 
unbuilt areas, There are sufficient 


guidelines given in the Act itself for 
the framing of such schemes, Cls. (a), 
(b) ard (c) of Section 192 (1) of the 


Act again give sufficient guidelines for 
the framing of the schemes postulated 
therein, In clause (c), it is specifically 
mentioned that the land in such un- 
built area, which shall be transferred 
to the Committee, will be for public 
purposes including use as a publie 
street by the owners of the land. When 
a town planning scheme is prepared 
by the Committee under the  provi~ 
sions of sub-section (1) of Section 192 
of the Act, a public notice of the 
scheme is required to be given. Each 
affected person is ertitled to prefer 
objections to the scheme and the Com- 
sub-section (3) of Sec~ 
tion 192 is duty bound to consider the 
said objectiors and after due consi- 
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deration . the 


and decision forward 


. scheme as originally drawn up or in a 


modified form to the Deputy Commis- 
Sioner, who again is entitled in law to 
return the scheme to the Committee 
for reconsideration and resubmission if 
he is so advised. The scheme is ulti- 
mately sent to the State Government, 
who may sanction the same or may re- 
fuse to sanction the same. If a parti- 
cular provision is made in the scheme 
with ulterior motive or with mala fide 
intention to deprive any land owner 
of its land, the same will be struck 
down by the Courts. But the provisions 
of the Municipal Act including the 
impugned provisions, give sufficient 
guideline for the preparation of the 
scheme, It will depend on the facts 
and circumstances of each case where 
the scheme is sought to be prepared 
as to how many public streets or other 
public places be provided in the sche- 
me. The area covered by the scheme 
in that respect will be one of 
the guidelines, The site of the scheme 
is another important factor to be con- 
sidered. The location of the public 
places and of the roads and streets to 
be provided in the scheme is again a 
matter which will depend on the pecu- 
liar facts and circumstances of each 
case. No Legislature can provide more 
guidelines than the one provided under 
the Act to the Committee for framing 
of such schemes. The object of fram- 
ing of scheme cannot be to deprive a 
particular land owner of his land but 
the object is to frame the scheme so 
as fo achieve the objects as mention- 
ed in the Act. The decision of their 
Lordships of the Supreme Court in 
Khan Chand’s case (supra) is of no 
help to the petitioners. In that case, 
the provisions of Section 2 of the East 
Punjab Movable Property (Requisition- 
ing) Act were held to be violative of 
Article 14 of the Constitution of India. 
The said provision even did not pro- 
vide that the order under the same was 
tobe passed for public purposes, Their 
Lordships observed that the enactment 
must prescribe the guidelines for the 
furtherance of the object of enactment 
and it is within the framework of 
that the authorities 
can use their discretion in the exer- 
cise of the powers conferred upon 
them, The provision was struck down 


as it was found that no guideline was 
laid down in the Act regarding the 


object or the purpose for which the 
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State Government or the officers autho- 
rised by it may consider it necessary 
or expedient to requisition a movable 
property, In the present case, as- al- 
ready observed, sufficient guidelines 
are available from the scheme of the 
Act, Sufficient policy has been laid | 
down in the present case and thus a 
decision in Khan Chand’s case (supra) | 


is of no assistance, It is, therefore, 
difficult to hold that the impugned 
provisions have given unlimited, un- 


guided and arbitrary powers to the au- 
thorities, 


10. The second facet of the argu- 
ment, that the impugned provision is 
violative of Article 14 of the Consti- 
tution of India, is that the land of 
a citizen living in a city can be ac- 
quired under the Land Acquisition Act, 
1894; under the provisions of the Pun- 
jab Town Improvement Act, 1922, for 
framing a scheme under that Act and 
so also under the provisions of S. 192 
(1) (ce) of the Act. It has been contended 
that if the land is acquired under the 
provisions of the Land Acquisition Act 
and so also the Punjab Town Improve- 
ment Act, the citizen whose land has 
been acquired, is entitled to the com- 
pensation at the maket rate; whereas 
if the land is acquired under the pro- 
visions of Section 192 (1) (e) of the 
Act, to the extent of 25 per cent of 
the holdings of the citizens falling 
within the town planning scheme, he 
is not entitled to receive any compen- 
Sation. It has been contended that the 
acquisition proceedings in a given case, 
in the discretion of the Committee, 
may be taken either under the former 
two Acts or under the impugned pro- 
visions and thus arbitrary power vests 
in the Committee so as in one case to 
acquire the land and give compensa- 
tion at the market rate and in another 
case under the impugned provisions 
not to give any compensation to the 
extent of 25 per cent of the holdings 
of the citizen falling within the town 
planning scheme. Reliance in this con- 
nection has been placed on two Full 
Bench decisions of this Court in 
Devinder Kaur v. Ludhiana Improve- 
ment Trust, (1975) 77 Punj LR 52%, 
and Hari Krishan Khosla v, Union of 
India, AIR 1975 Punj and Har 74. It 
has further been contended that in 
view of the decision of this Court in 
Shri Goverdhan Dass v. State of Pun- 
jab, (1975) 77 Pun LR 175 if two dif- 
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ferent schemes concerning the same Town Planning Scheme for unbuilt 
area are prepared within the same area is framed under Section 192 

limits, one under the Municipal Act the Act for the development of the 
ard the other under the Town Im- unbuilt area which is ultimately to 
provement Act, the scheme so pre- the advantage of the land-owners 
pared under the Town Improvement whose land falls within that area. It 


Act shall hold the field. Thus, it has 
been contended that under the Town 
Improvement Act, similar scheme can 
be prepared but in that case the citi- 
zen, whose land is acquired, is entitl- 
ed to compensation. whereas no com- 
pensation to the extent of 25 per cent 
of the area taken under the scheme is 
to be paid to the citizen whose land is 
acquired under the impugned provi- 
sions, 


11. Shri Grewal, the learned Addi- 
tional Advocate General, Punjab, after 
making reference to the various pro- 
visions of the Act, has vehemently 
contended that urder the provisions 
of clause (c) of Section 192 (1) of the 
Act, the land transferred to the Com- 
mittee under the scheme is not acquir- 
ed, the ownership and possession of 
the land remain with the land owner, 
and the right of the land-awner is 
restricted to use the land only for 
the purpose of the scheme and no fur- 
ther. The learned counsel has made a 
reference to the provisions of Section 
ə (13) (a) and (b) ard also to the pro- 
visions of Sections 169 and 171 of the 
Act, to contend that the scheme of the 
Act is that even though the possession 
ard ownership remain that of the 
Jland-owner, yet the Municipal Com- 
mittee provides certain facilities to the 
land-owners by way of providing the 
streets etc. so as to develop the land 
of the lard-owners and restrict the 
use of the land provided for the roads 
and other public purposes by the 
owners to’ the extent provided in the 
scheme and the owners area neither 
divested of the ownership nor they are 
deprived of the possession of the land 
and thus there is no question of any 
discrimination or arbitrariness as con- 
tended on behalf of the learned coun- 
sel for the petitioners, 


t 42, After carefully taking irto con- 
sideration the various provisions of the 
Act, reference to which has already 
been made in the earlier part of the 
judgment, and after hearirg the learn- 


ed counsel for the parties, we are of 
the opinion that there is no merit in 
the contertion raised. The scheme of 


the Act visualises private streets. The 





cannot be disputed that if the unbuilt 
area is developed according to the 
plan approved, the value of the land 
falling within the area in question, 
appreciates to a great extent which 
ultimately results in great benefit to 
the landowners whose land can be 
sold at much higher rates. The im- 
pugned provision has been enacted to 
enable the Municipal Committee to 
develop the urbuilt area so as to have 
a planned and phased development 
providing for public streets and other 
amenities. The provisions of clause (c) 
of sub-section (1) of Section 192 of 
the Act have to be given construction 
keeping in view the other provisions 
of the Act. It has been provided in the 
impugned provisions that the amount 
of land in such unbuilt area, which 
shall be transferred to the Committee 
for public purposes including use as 
public streets by the owners of the 
land either on payment of compen- 
sation or otherwise, cannot exceed 
35% and out of which 25% lard will 
be transferred without payment of 
compensation. In our considered opinion 
the word ‘transfer’ used in this clause, 
canrot be construed to mean that the 
land is acquired by the Committee and 
that the owner ceases to be its owner 
or he is not entitled to the possession 
of the lard sought to be transferred 
under the Scheme. As is clear from 
the provisions of Ss. 169 and 171 of 
the Act, the Committee may take 
responsibility on itself to improve the 
streets which ultimately may become 
public streets. The provision has speci- 
fically used the words “use as public 
streets by owners of the land.” The 
streets so provided or the lard trans- 
ferred for other public purposes, is for 
use by the. owners of the land falling 
in the Town Planning Scheme for ur- 
built area. If the said street or land 
reserved for public places is to be 
transferred to the Committee by way 
of ownership, in that case, the Com- 
mittee has to proceed as regards the 
streets under the provisions of S. 17i 
of the Act. The impugned clause, 
therefore, provides for transfer of the 


land to the Committee for the limited 
purposes of its development but in law 


of 


sy 
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: provisions of any existing law 
i than the law to which the provisions 
' of cl. (6) apply. From what has been 


ithe existing 
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the possession and ownership of the 
land so transferred under the Scheme, 
still remains with the owners. 

13. As regards the argument that 
the said provisions can be used in a 
discriminatory manner so as to pay the 
compensation to a particular owner for 
all the lard transferred and no com- 
pensation to another owner of the land 
Similarly situated, we are of the opin- 
ion that the same is also without any 
merit. The true interpretation of the 
clause would be that in all cases the 
land sought to be so transferred up to 
25%, shall be without payment of 
compensation and the land so transfer- 
red beyond 25% to 35% will be with 
compensation to all the owners, There 
cannot be any scope for discrimination. 

14. Since we have come to the con- 
clusion that the land-owners are not 
divested of the ownership or of posses- 
Sion of the lard, therefore, the con- 
tention raised on behalf of the peti- 
tioners that there can be discrimination 
regarding the mode of acquisition of 


land, and thus the impugned provi- 
Siors are arbitrary, is without any 
merit. 

15. The contention of the learned 
counsel for the petitioners that 
the impugned provision is viola- 
tive of Articles 19 (1) (f) and 31 
of the Constitution of India, is 


again untenable. As regards Municipal 
Committee, Bhatinda, this Committee 
was within the territorial jurisdiction 
of Patiala State which merged irto 
Patiala and East Punjab States Union 
(hereinafter referred to as Pepsu) on 
22nd May, 1949, by Pepsu Municipal 
Ordinance No, 2006 B. K. After the 
Pepsu merged with the State of Pun- 
jab in 1956, the provisions of the Act 
were applied to the whole area of the 
erstwhile Pepsu by Act No. 5 of 1959. 
It would thus be seen that before the 
erforcement of the Indian Constitution 
on 26th Jan.. 1950, the provisions of 
the Punjab Municipal Act, 1911 were 
applicable to the territories which fell 
within the jurisdiction of Municipal 
Committee, Bhatinda. In view of the 
provisions of sub-article (5) of Art. 31 
of the Constitution of India, the provi- 
sions of Art. 31 will not affect the 
other 


stated above. it is obvious that the 
impugned provisions of the Act being 
law, the. provisions. of 
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Art. 31 of the Corstitution are 
attracted. Even otherwise, since 
have come to the conclusion that the 
impugned provisions do not divest the 
owners of the ownership or of posses- 
sion of the land falling within the 
Scheme, even on that ground, the pro- 
visiors of Art. 31 of the Constitution 
cannot be held to be attracted. Con- 
fronted with this situation, the learn- 
ed counsel for the petitioners contend- 
ed that even if for argument’s sake it 
be held that the impugned law does 
not provide for the transfer of the 
ownership and right of possession, still 
to some extent the rights of the land- 
owners, who are put to the restricted 
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use of the land as provided in the 
Scheme, are affected and, therefore, 
keeping in view the fact that such 


deprivation was not permissible in view 
of the unamended provisions of Art. 31 
before the 4th Amendmert of the 
Constitution was carried out, therefore, 
the impugned provision is violative of 
Arts. 19 (1) (g) and 31 of the Consti- 
tution. This argumert again is without 
any merit. It is well settled that if an 
existing law imposed on the exercise 
of the right guaranteed to the citizers 
of India by Art. 19 (1) (g) restrictions 


which could not be justified as reason- ' 


able under cl. (6) as it then stood and 
consequently under Art. 13 (1), 
existing law became void “io the ex- 
tent of such inconsistency. That is 
to say to the extent it became 
inconsistent with the provisions of 
Part HI which conferred the funda- 
mental rights on the citizens, and 
the law still remained in force 
even after the commencement of the 
Constitution, with respect to the persons 
who were not citizens and could not 
claim the fundamental right, after 18th 
Jure, 1951, when cl. (6) was amended 
by the Constitution (First Amendment) 
Act, 1951, the impugned Act ceased to 
be inconsistent with the furdamental 
right guaranteed by Art. 19 (1) (g) 
read with the amended cl. (6) of that 
Article, because that clause as it now 
stands, permits the creation by law 
which stands enacted, in the existing 
law. The impugned provision became 
inconsistent with Art. 31 as soon as 
the Constitution came . into force on 
26th Jan., 1950 and continued to be so 
inconsistert right up to the 27th April, 
1955, and, therefore, under Art. 13 (1) 
became void to the extent of such ir- 


consistency.” Nevertheless, that in- 
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consistency was removed on and from 
27th April, 1955 by the Constitution 
(Fourth Amendment) Act, 1955, The 
constitutionality of the impugned Act 
cannot, therefore, be challenged on or 
after 27th April, 1955. Reference in 
this connection may be made to the 
decision of their Lordships of the 
Supreme Court in Bhikaji Narain 
Dhakras v. State of Madhya Pradesh, 
AIR 1955 SC 781, From what has been 
stated above, it is clear that when 
Art. 31 was amended, by the Consti- 
tution (Fourth Amendment) Act, 1955, 
by which the provisions of Art. 31 
(2-A) of the Constitution were incor- 
porated, the inconsistency in _ the 
amended provisions ceased to exist and 
thus the said provision, though void 
before the said amendment became 
operative. The provisions of Art. 31 
(9-A) of the Constitution are as fol- 
lows :— 


“31 (2-A). Where a law does nof 
provide for the transfer of the owner- 
ship or right to possession of any pro- 
perty to the State or to a corporation 
owned or controlled by the State, it 
shall rot be deamed to provide for the 
compulsory acquisition or requisitioning 
of property, notwithstanding that it 
deprives any person of his property.” 

16. Accordirg to these provisions, 
where the law does not provide for the 
transfer of ownership or right to 
possession of any property to the State 
or to a Corporation owned or control- 
led by the State in that case it shall 
not be deemed to provide for the com- 
pulsory acquisition or requisitioning of 
property, notwithstanding that it de- 
prives any person of his property. 


17. The of the learned 
counsel that 
were invalid even before the advent of 
the Constitution in view of the provi- 
sions of S. 299 of the Government of 
India Act, 1935, and, therefore, this 
was still-borr law, is again without 
any merit. Their Lordships of the 
Supreme Court in Bhikaji Narain 
Dhakras’s case (supra), rejecting the 
similar argument, observed as under:— 

“Learned counsel for the petitiorers 
sought to raise the question as to the 
invalidity of the impugned Act even 
before the advent of the Constitution. 
Prior to the Constitution, when there 
were no fundamental rights, S. 299 of 
the Goverrment of India Act, 1935 
which corresponds to Art. 31 had been 
construed by the Federal Court in 


contention 
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the impugned provisions ` 


Lal Singh v. 
Berar, AIR 1944 FC 62 and in other 
cases referred to in Rajah of Bobbili 
v. State of Madras, AIR 1952 Mad 203, 
at pp, 215-216, and it was held by, the 
Federal Court that the word  ‘acqui- 
sition’ occurring in S. 299 had the 
limited meaning of actual transference 
of ownership and not the wide mean- 
ing of deprivation of any kind that has 
been given by this Court in State of 
West Bengal v. Subodh Gopal, AIR 
1954 SC 92 to that word acquisition 
in Art. 31 (2) in the light 
of the other provisions of the Consti- 
tution, 

It is, therefore, not clear at all that 
the impugned Act was in conflict with 
S.'299 of the Government of India Act, 
1935. Besides, this objection was not 
taken or even hinted at in the petitions 
and cannot be permitted to be raised 
at this stage.” 

18. The decision of their Lordships 
of the Supreme Court in Swami Motor 
Transports (P) Ltd. v. Sri Sankara- 
swamigal Mutt, AIR 1963 SC 864, is of 
no help to the petitioners as the 
observations made by their Lordships 
of the Supreme Court in para 28 of the 
judgment, as relied upon by the learn- 
ed counsel for the petitioners, have 
been made in a completely different 
context, 

19. For the reasons recorded above, 
we are of the opinion that the im- 
pugned provisions are neither violative 
of Art. 19 (1) (g) nor Art, 31 of the 
Constitution of India and consequently 
the same are found to be intra vires 
the Constitution of India. 


20. Having held that the provisions 
of S. 192 (1) (c) of the Act are intra 
vires, the other attacks on the im- 
pugned schemes may now be taken up 
for cor sideration. The impugned 
schemes are Town Planning Scheme of 


Unbuilt Area No, 2, Part I; Town.. 
Plannirg Area Scheme No. 1, Part II 
called the D. A. V. College Scheme 


framed by the Municipal Committee, 
Bhatinda” and the Town Planning 
Scheme framed by the Municipal Com- 
mittee, Amritsar, vide notification dated 
19th Jan., 1976, 


21. There is no merit in the conten- 
tion that the Town Plannirg Scheme 
for Unbuilt Area No. 2 Part I was not 
validly framed as there was no valid: 
resolution passed’ for framirg 
Scheme, After taking into consideration 
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the averments made in the petition 
ard the reply and looking at the re- 
cords, we find that the Committee did 
pass proper resolution and the Scheme 
cannot be held to be invalid on this 
ground, 


22, Similarly, the contention that 
this Scheme was not sanctioned by the 
State Government as the Scheme sanc- 
tioned by the State Government vide 
copy of the order Annexure ‘P~2’ with 


C. W. P. No, 4097 of 1977, is dated 
9th Oct., 1975, and not the Scheme 
which is dated 9th Jan., 1975. We do 


not fird any merit in this contention 
as well, as we find after seeing the 
records that it is because of the mis- 
print that the date of the Scheme has 
been mentioned as 9th Oct, 1975 in- 
stead of 9th Jan., 1975, 


23. The remaining objections regard- 
ing all the three Schemes are common 
and, therefore, the same are being 
disposed of jointly. It has been con- 
tended that keeping in view the pro- 
visions of S. 192 (1) (c) of the Act, it 
is mandatory for the Committee with a 
view to prepare a scheme in conform- 
ity with the provisions of S. 192, to 
prepare the statement of ownership 
regarding the land owned by various 
owners which fall within the area of 
the scheme. It has been contended that 
it is on the basis of such statement 
only that it can be verified whether 
the land of a particular owner, which 
is sought to be transferred under the 
Scheme, has not exceeded 35% and the 
transfer of land without payment of 
compensation does not exceed 25%. It 
has been contended that the Committee 
did not prepare any ownership state- 
ments and if at all such statements 
were prepared, the same were in- 
complete and incorrect as the names 
of many of the petitioners do not exist 
in the ownership statements and thus 
the calculations arrived at with regard 
to the compliance of the provisions of 
S. 192 (1) (c} of the Act have not been 
correctly arrived at. Petitioner Om 
Parkash, in C. W. P. No, 2342 of 1977, 
is alleged to have not been shown in 
the statement of ownership and the 
land owred by him has been shown to 
be owned by his father Shri Suraj 
Bhan, It has been alleged that Suraj 
Bhan has nothing to do with the lard 
comprising in Khasra Nos. 2052, 2059, 
2060, 2043 ete., but strangely enough 
he is shown to be the owner of this 
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land in the Scheme, It has further 
been averred that even his brothers 
Ram Lal and Krishan Lal partitioned 
their land vide mutation No. 6658 dated 
18th Feb., 1974, much before the fram- 
ing of the Scheme, yet the Scheme 
does not take notice of it and the 
whole land is shown to be under the 
ownership of Suraj Bhan. This fact has 
been admitted in the return filed on 
behalf of the Committee, It has been 
averred in the petition that for the 
purpose of calculating the total area of 
the land-owner, the land which is out- 
side the purview of the Scheme has 
been included. The petitioner sold the 
area mentioned in the petition much 
before the framing of the Scheme to 
different owners but still the sold area 
has been taken into consideration while 
calculating the ownership, These aver- 
ments have also been admitted in the 


return filed on behalf of the Com- 
mittee, l 
24. In Civil Writ Petitions Nos. 


4097 of 1977, 3083, 4023, 5174 of 1978, 
186, 226, 621 and 2350 of 1979, it has 
been averred that. practically 
whole of the plot belonging to the 
petitioners is sought to be transferred 
under the Scheme which is in violation 
of the mandatory provisions of Sec- 
tion 192 (1) (c) of the Act. In all these 
petitions, it has been averred that the 
land which was transferred much be- 
fore the framing of the Scheme, was 
taken into consideration for calculating 
the ownership of the landowners, ie., 
the petitioners and, therefore, the 
Scheme is in violation of the provisions 
of S. 192 (1) (c) of the Act, 


25. Similarly, it has been averred in 
C. W. P. No. 1757 of 1978 that even. 
though Raminder Singh Walia, and 
Ashokjit Singh Walia, petitioners are 
the owners of the land comprising in 
Khasra Nos. 843, 845 and 846, yet one 


Inderjit Singh is shown to be the. 
owner of the land in the statement 
prepared by the Committee and thus 


without application of mind the peti- 
tioners’ land is sought to be transferred 
under the Scheme. In the returns filed 
on behalf of the Committee, the facts 
stated above are almost admitted. We 
directed the learned counsel for the 
Municipal Committee of Bhatinda and . 
Amritsar to produce the records before 
us at the time of hearing so as to find 
out the truthfulness or otherwise of 
the averments made in the petitions, 
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reference to which has already been 
made. Whole of the records were not 
produced before us ard the learned 
counsel for the Committees conceded 
that the facts as alleged in these peti- 
tions about the preparation of the in- 
correct ownership statements, are 
borne out from the records. As is 
clear, since no records were produced 
by the learned counsel for the Com- 
mittees before us, it is very difficult 
for us to go into these questions of 
facts and to record definite findings as 
to whether the provisions of the 
Scheme sought to be impugned violate 
the provisions of S, 192 (1) (c) of the 
Act, and since all the material aver- 
ments regarding the non-mentioning of 
the petitioners as owners in the 
Scheme and consequently their lands 
having been taken to be owned by 
other persons mentioned therein, have 


been admitted, it is difficult for us to 


dismiss the petitions on the ground 
that this Court will not go into the 
disputed questions of facts especially in 
the background when we find that the 
petitioners were not given ary oppor- 
tunity of filing the objections against 
the Scheme as in most of the cases 
the rames of the petitioners as land- 
owners were not mentioned íin the 
records of the Scheme and naturally 
they would not know that their lands 
were being subjected to the provisions 
of the Scheme and thus they were de- 
prived of an opportunity of filing the 
objections. It has also been pleaded in 
the petitions that the publication of 
the notice for inviting the objections 
against the Scheme, was not done in 
accordance with the provisions of R. 5 
of the Punjab Municipal General Rules, 
framed under the Act. We asked the 
learned counsel for the Committees to 
produce before us the records to show 
that the Scheme was properly publish- 
ed under the said Rules. No such re- 
cords could be produced by the 
counsel for the Committees and it was 
in fact conceded that no such records 
were available to prove the proper 
publication of the Scheme. In view of 
all this background, the learned coun- 
sel for the Committees conceded that 
keeping in view the facts ard circum- 
stances of these cases, it would be pro- 
per to send the cases back to the 
Municipal Committees so as to consider 
the objections raised by the petitioners 


as regards the ron-compliance of the 
provisions of S. 192 (1) (c) of the Act, 
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We accordingly direct that the peti- 
tioners shall file objections before the 
Committee as regards the non-compli- 
ance of the provisions of S. 192 (1) (o) 
of the Act, only as regards the per- 
centage of the land of the petitioners 
so transferred under the Scheme, with- 
In 12 weeks and the Committee shall 
then proceed to consider the said ob- 
Jections and dispose them of within 
three months thereafter and make a 
recommendation to the Government in 
accordance with the provisions of Sec- 
tion 192 of the Act if it accepts the 
objections and the Governmert shall 
further proceed in accordance with law 
to amend the Scheme if found neces- 
sary. We may also point out that it 
was contended by Shri Mittal, the 
learned counsel for the petitioners that 
the objections filed by the predecessors 
of petitioners in C. W. P., Nos. 4098 of 
1977 and 4624 of 1978, were accepted 
by the Administrator but the said order 
has not been reflected in the Scheme 
as the Scheme has not been amended 
in view of the acceptance of the objec- 
tions. On the other hand, the learned 
counsel for the Committees contends 
that the order of the Admiristrator, 
Municipal Committee, accepting the 
objections has been implemented and 
the Scheme has been amended accord- 
ingly. The question whether the order 
of the Administrator accepting the ob- 
jections referred to above, has been 
implemented or not, shall also be gone 
into by the Committee and if the said 
order has not been implemented, the 
Committee shall take steps to imple- 
ment the order by proposing necessary 
amendmert to the State Government 
ie shall proceed in accordance with 
aw, 


26. It is made clear that the provi- 
sions of the Scheme so far as they 
affect the rights of the petitioners, will 
not be taken to be final and the said 
provisions will only become final after 
the objections filed by the petitioners 
are corsidered by the Committees and 
disposed of. If the objections are re- 
jected, the provisions of the Scheme 
shall become final and if there is merit 
in the objections, the same shall be 
accepted and forwarded to the State 
Governmert for amending the Scheme 
in accordance with law. We order ac~ 
cordingly. The writ petitions stand dis- 
posed of with no order as to costs, 
C. M. Nos. 1885 and 1659 of 1979 in 
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C. W. P. No. 
come infructuous and 
dismissed as such. 
S. S. DEWAN, J.: — I agree. 
Order accordingly, 


1757 of 1978, have be- 
are, therefore, 
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RAJENDRA NATH MITTAL, J. 
Pawan Kumar and others, Petitioners v. 
Champa Devi and another, Respondents. 
Civil Revn. No. 1439 of 1979. D/- 20-11- 
1979.* 


Civil P. C. (1908), O. 22, Rr. 2-A, 2-B 
and 4 (3) (as substituted by P. and H. 
High Court) — Appeal — Death of one of 
the respondents — Non-substitution of 
L. Rs. by appellant — Appeal does not 
abate. 


Where during the pendency of appeal 
one of the respondents dies and the ap- 
pellant does not make an application for 
substitution of his legal representatives, 
the appeal does not abate. From a reading 
of Rr. 2A, 2B and Sub-rule (8) of R. 4 of 
O. 22, it is clear that a duty has been 


` east on the legal representatives of a de- 


ceased defendant to get themselves im 
pleaded as parties and in case they fail to 
do so, the suit does not abate and a de- 
cree passed against a deceased defendant 
shall have the same force and effect as if 
it had been passed before his death. The 
aforesaid Rules are equally applicable in 
case of appeals. AIR 1968 SC 954, AIR 
1965 Pat 427 (FB), Disting. (Paras 6,7) 


(B) Civil P. C. (1908), O. 22, R. 4 (8) (as 
substituted by P. and H. High Court) and 
R. 4 (4) — Sub-rule (3) of R. 4 as substitut 
ed by P. and H. High Court is not incon- 
sistent with sub-rule (4) of R. 4. AIR 1979 
Punj and Har 16 (FB), Foll. (Para 7) 
Cases Referred: Chronological Paras 
1978 Cur LJ (Civil) 543: AIR 1979 Punj & 

Har 16 (FB 7 
AIR 1968 SC 954 G 
AIR 1965 Pat 427 (FB) G 


B. R. Premi, for Petitioners; R. C. 
Dogra, for Respondents. 


ORDER :— This revision petition has 
been filed by Pawan Kumar, Pardeep 
Kumar minor sons and Miss Manju minor 
daughter of Om Parkash against the order 
by the Subordinate Judge Ist Class, Sirsa 
dated May 26, 1979. 


*Against order of R. N. Singal, Sub. J. 
Ist Class, Sirsa, D/- 26-5-1979 
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2. Shrimati Sukhi Devi filed a suit for 
ejectment against M/s. Ladu Ram Gheru 
Lal, Gheru Lal, Harish Chand, Om Par- 
kash and Kishan Lal from the shop in dis- 
pute situated in village Elnabad Tehsil 
Sirsa. Harish Chander, Om Parkash and 
Kishan Lal defendants were the sons of 
Gheru Lal defendant. Harish Chander 
and Om Parkash were proceeded ex parte 
in the trial Court. The suit of the plain- 
tiff was dismissed on Apr. 8, 1975. She 
filed an appeal before the Additional Dis- 
trict Judge, Hissar against that decree 
During the pendency of the appeal Shri- 
mati Sukhi Devi died. Shrimati Champa 
Devi, and Shrimati Purni Devi who were 
the daughters of the deceased were 
brought on the record as her legal repre- 
sentatives. The Additional District Judge 
accepted the appeal and decreed the suit 
of the plaintiff-appellants. M/s. Ladu Ram 
Gheru Lal, Gheru Lal and Kishan Lal 
defendants came up in Second Appeal to 
this Court which was dismissed in limine 
on May, (26), 1979. 


3. The decree-holders after the deci- 
sion of the appeal started execution of the 
decree against the judgment debtors. The 
present petitioners namely Pawan Kumar, 
Pardeep Kumar and Miss Manjoo filed 
objections against the execution of the 
decree on the ground that their father 
Om Parkash had died during the pen- 
dency of the appeal and the petitioners 
had not been brought on the record. Con- 
sequently, it was alleged that the decree 
was a nullity and could not be executed. 
It was further stated that they were 
minors and were in possession of the shop. 
The application was contested by the de- 
cree holders, who pleaded that the decree 
was not a nullity as it was the duty of 
the legal representatives of the deceased 
to have filed the application for implead- 
ing them as parties in place of their father, 
They further pleaded that a Second Ap- 
peal was filed in the High Court by some 
of the judgment debtors which was dis- 
missed in limine and consequently no pre 
Moie can be said to have been caused to 
them. 


4, The learned Executing Court came 
to the conclusion that if the legal repre 
sentatives of the deceased were not im- 
pleaded as parties in the appeal that 
would not make the decree a nullity. Con- 
sequently, it rejected the objections of 
the applicants, They have come up in 
revision against that order. 


5. Itis contended by Mr. Premi. learn- 
ed counsel for the petitioners that Om 
Parkash judgment debtor had died during 
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the pendency of the appeal and his legal 
representatives had not been brought on 
the record. It is further contended that 
the appellant-decree holders did not ob- 
tain order of the appellate Court to ex- 
empt them from the necessity of substitut- 
ing the legal representatives of the de- 
ceased under sub-rule (4) of R. 4 of O. 22 
Civil P. C. According to him, the appeal 
therefore, stood abated and the decree 
was a nullity. 


6. I have heard the learned counsel 
for the parties at a considerable length. I, 
however, regret my inability to accept 
the contention of Mr. Premi. In order to 
decide the question it will be proper to 
make a reference to the relevant provi- 
sions of Order 22 of the Code of Civil 
Procedure. R. 2 of O. 22 deals with pro’ 
cedure where one of several. plaintiffs or 
defendants dies and right to sue survives, 
Rule 3 with the procedure in case of death 
of one of the several plaintiffs or of sole 
plaintif and Rule 4 with the procedure 
in case of death of one of several defen- 
dants or of sole defendant. This High Court 
added 2 Rules numbered as 2A and 2B 
which are as follows:— 


“2A. Every Advocate appearing in a 
case who becomes aware of the death of 
a party to the litigation (whether he ap 
peared for him or not) must give intima- 
tion about the death of that party to the 
ee and to the person who is dominus 
itis, 

2B. The duty to bring on record the 
legal representatives of the deceased-de- 
fendant shall be of the heirs of the de 
ceased and net of the person who is 
dominus litis. 

Rule 4 is as follows:— 

(1) Where one of two or more defen- 
dants dies and the right to sue does not 
survive against the surviving defendant or 
defendants alone, or a sole defendant or 
sole surviving defendant dies and the 
right to sue survives, the Court, on an 
application made in that behalf, shall 
cause the legal representative of the de- 
ceased defendant to be made a party and 
shall proceed with the suit. 

(2) Any person so made a party may 
make any defence appropriate to his 
character as legal representative of the 
deceased defendant. 


_ (8) Where within the time limited by 
law no application is made under sub’ 
rule (1), the suit shall abate as against 
the deceased defendant. 

(4) The Court whenever it thinks fit, 
may exempt the plaintiff from the neces- 
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sity of substituting the legal representa- 
tives of any such defendant who has fail- 
ed to file a written statement or who, hav 
ing filed it,-has failed to appear and con- 
test the suit at the hearing; and judgment 
may, in such case, be pronounced against 
the said defendant notwithstanding the 
death of such defendant and shall have 
the same force and effect as if it has been 
pronounced before death took place. 
S)XXXXXXXXXX” 
Sub-rule (3) was also substituted by this 
Court and the same reads as follows:— 
“(3) Where within the time limited by 
law no application is made under sub- 
rule (1) the suit shall not abate as against 
the deceased defendant and judgment be 
pronounced notwithstanding the death 
and shall have the same force and effect 
as (if) it had been pronounced before the 
death took place.” 
From a reading of Rr. 2A, 2B and sub- 
rule (3) of R. 4 of O. 22, it is clear that a 
duty has been cast on the legal representa’ 
tives of a deceased defendant to get them- 
selves impleaded as parties and in case 
they fail to do so, the suit does not abate 
and a decree passed against a deceased 
defendant shall have the same force and 
effect as if it had been passed before his 
death. The aforesaid Rules are equally ap- 
plicable in case of appeals. In view of the 
said provisions it cannot be said that on 
account of the death of Om Parkash, the 
decree of the Appellate Court was a nuk 
lity and could not be executed. In view 
of the aforesaid Rules, sub-rule (4) is not 
applicable to the present case. Mr. Premi 
made a reference to Ram Chandra Arya 
v. Man Singh, AIR 1968 SC 954 and 
Awadh Bihari Tewari v. Sudarshan Rai, 
AIR 1965 Pat 427 (FB). Suffice it to say 
that the facts of those cases were entirely 
different. Therefore, he cannot take any 
benefit from the aforesaid decisions, 


7. It was then faintly argued by thal. 
learned counsel for the petitioners that in 
view of sub-rule (4), sub-rule (8) as sub 
stituted by this Court stood repealed as it 
was inconsistent with that sub-rule. This 
argument is also of no substance. This 
matter came up before a Full Bench of 
this Court in. Smt. Chand Kaur v. Jang 
Singh 1978 Cur LJ (Civil) 548, of which 
I was a member. A similar contention was 
raised therein. The Full Bench observed 
as follows :—~ 


Oe ees I am also not impressed with y 
this contention. Sub-rule (4) provides that 
the court may exempt the plaintiff from 
necessity of sibstituting the legal repre- 
sentatives of any defendant who failed to 
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file a written statement or who having 
filed it failed to appear and contest the 
suit at the hearing. Sub-rule (5) authorises 
a plaintiff to apply after the expiry of the 
period of limitation for setting aside the 
abatement on certain grounds and for 
admission of that application and Sec. 5 
of the Act on the ground that he had 
by reason of such ignorance, sufficient 
cause for not making an application with- 
in period specified in the Act. The two 
provisions incorporated in the above sub- 
rules are limited in applicability whereas 
the powers of the Court under the provi- 
sions of substituted sub-rule (8) to Rule 4 
are wider. In my opinion, the powers con- 
ferred by sub-rules (4) and (5) also do not 
come in conflict with substituted sub- 
rule (8). In the situation S. 57 of the 
aaa Act will have no applicabi- 
ity.” 


- {The above observations are fully applica- 


ble to the present case. I am, therefore, 
of the view that the sub-rule (3) of R. 4 
as substituted, in view of sub-rule (4) does 
not stand repealed, 

8. For the reasons recorded above, the 
revision petition fails and the same is dis- 
missed with costs, Counsel’s fee Rs. 150/-. 

Revision dismissed.. 


we 
Y: 
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_ Chanan Singh, Appellant v. Tara Singh 

and others, Respondents. 


F. A. F. O. No. 149 of 1972, D/- 29-10- 
1979.* 


Motor Vehicles Act (1939), S. 110 (before 


-and after amendment by Act of 1969) — 


Claims Tribunal — Jurisdiction of, relat- 
Ing to claim as to damage to property — 
Tribunal could adjudicate such claim if it 
had jurisdiction relating to it at the time 
of decision — Absence of jurisdiction at 
the time of filing of claim is immaterial. 
There is no doubt that under S. 110 the 
State Government by constituting the 
Tribunal only brought into existence the 
forum other than the civil Court to try 
and adjudicate upon the claims regarding 
compensation in the matter of accidents 
resulting in injury to the person or in 
death. After Mar. 2, 1970 (amendment of 
1969), the said Tribunals were also cloth- 
ed with another additional power to grant 


: *Against order of S. S. Dewan, Motor 


Accidents Claims Tribunal, Kapurthala, 
D/- 10-4-1972. 
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compensation.even regarding damage to 
property, but by this provision right to 
claim.compensation by the injured per- 
sons or the claimants of the deceased was > 
not created. Such a right exists under the 
Law of Torts. The only change brought 
about by S. 110 is that in place of Court, 
another forum of a summary jurisdiction 
is brought into existence to adjudicate 
cases of claims. This being a matter of 
procedure, the Tribunal would have the 
jurisdiction to adjudicate the claims of 
compensation regarding damage to pro- 
perty at the time of the decision, if it was 
within its jurisdiction at that time 
to do so though at the time the 
claim petition was filed, such a jurisdic- 
tion was lacking. AIR 1965 Punj 102, Foll. 
(Para 3) 
Cases Referred: Chronological Paras 
(1978) 80 Pun LR 558: AIR 1978 Punj & 
Har 321 
Horn 80 Pun LR 567 


Pa foot 


1977) 79 Pun LR 741: AIR 1978 Punj & 
Har 171 
(1971) 73 Pun LR 18: AIR 1971 Punj 144 4 
1968 Acc CJ 338 (Guj 
1966 Acc CJ 19 (Mad) 
AIR 1965 Mad 149 
AIR 1965 Punj 102 
AIR 1962 Punj 307 
H. S. Sangha, for Appellant; A. S. Sar- 
hadi, Advocate General Punjab (B. S. 
Wasu, with him), for Respondents. 
JUDGMENT :— Vide mv order dated — 
Oct. 25, 1979 I had allowed the appeal of 
the claimant and awarded compensation 
for Rs. 1,250/- for the injuries caused to 
him, arising out of the accident. The 
claim regarding damages due to the death 
of the two bullocks and damage to the 
cart was, however, declined on the 
ground that the claim petition regarding 
the same was not maintainable before the 
Tribunal under Section 110 of the Act as 
in force at the time of the accident. In 
fact, the learned counsel for the appellant 
had also conceded the proposition of law 
in this regard. The said judgment was 
dictated in Court. However, a little time — 
later, Shri H. S. Sangha, learned counsel 
for the appellant met me in the chamber 
and brought to my notice judgment of 
Bhopinder Singh Dhillon, J. reported ‘as 
Union of India v. Bakhtawar Singh, 1978- 
80 Pun LR 558 according to which, the 
Tribunal was within its jurisdiction to 
allow compensation as regards the dam- 
age to the property even in those cases 
where the accident had taken place be- 
fore the amendment of S. 110 (1) of the ` 
Act. Consequently and in the interest ‘of | 
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justice, I have reheard arguments on this 
point. 

2. Section 110 (1) of the Act is to the 
folowing effect :— 


110. Claims Tribunal— (1) A State 
Government may, by notification in the 
Official Gazette, constitute one or more 
Motors Accidents Claims Tribunals (herein- 
after referred to as Claims Tribunals) for 
such area as may be specified in the noti- 
fication for the purpose of adjudicating 
upon claims for compensation in respect 
of accidents involving the death of, or 
bodily injury to, persons arising out of 
the use of motor vehicles or damages to 
any property of a third party so arising, 
or both: 

Provided that where such claim in 
cludes a claim for compensation in respect 
of damage to property exceeding rupees 
two thousand, the claimant may, at his 
option, refer the claim to a civil Court for 
adjudication, and where a reference is so 
made, the Claims Tribunal shall have no 
learn to entertain any question re- 
ating to such claim. 


The words “or damages to any property 
of a third party so arising or both” were 
added by the amending Act 56 of 1969 
with effect from Mar, 2, 1970. Thus, in 
the present case at the time of the acci- 
dent which tock place on Mar. 26, 1969, 
the Tribunal constituted under S. 110 by 
the State Government, as mentioned 
above, was not vested with the jurisdiction 
to adjudicate on the claims for compensa- 
tion regarding damages to property. How- 
ever, at the time the Tribunal passed the 
orders under appeal, it had undisputably 
been vested with the jurisdiction in this 
regard. Relying on a Division Bench judg- 
ment of this Court in Unique Motor and 
General Insurance Co. Ltd. v. Kartar 
Singh, AIR 1965 Punj 102 and some other 
cases, the learned single Judge in Bakhta- 
war Singh’s case (supra) held as under:— 

“But fact remains that the Tribunal pro- 
cessed the claim regarding the damage 
of the property which claim was made in 
the application and when the said claim 
was tried, the Tribunal had the jurisdic- 
tion to do so. The Motor Accident 
Claims Tribunal has rightly placed re- 
liance on a Division Bench decision of 
this Court in Unique Motor and General 
Insurance Co. Ltd., Bombay v. Kartar 
Singh; V. C. K. Bus Service (P) Ltd., 
Coimbatore v. H. B. Sethna, (AIR 1965 
Mad 149), Joshi Rotansi Gopaji v. Guja- 
rat State Road Transport Corporation, 
(1968 Ace CJ 338 (Guy) and Palani 
Ammal v. State Service Ltd., (1966 Acc 
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C] 19 (Mad)). It has been held in the 
abovementioned judgments that the trial 
of the claim is at the most a procedural 
matter. Even though the Tribunal had no 
jurisdiction when the cause of action took ` 
place, still if no such claim has been pre- 
ferred before the civil Court and subse- 
quently the jurisdiction was vested in the 
Tribunal, it had the jurisdiction to try the 
claim even though the cause of action 
arose when the Tribunal had no jurisdic- 
tion to try the same. A single Bench deci- 
sion of this Court in Mulak Raj Bhola 
Shah v. Northern India Goods Transport 
Ltd., (AIR 1962 Punj 807) was reversed 
by a Division Bench of this Court in Uni- 
que Motor and General Insurance Co. 
Ltd. v. Kartar Singh. The contention that 
the period of limitation for filing the 
claim before the Tribtmal was sixty days 
whereas the limitation for fling a claim 
before the civil Court being one year and, 
therefore, the accident which took place 
before the Tribunal was vested with the 
jurisdiction could be tried by civil Court 
only was repelled as it was observed that 
the Tribunal had the jurisdiction even to 
extend the period of limitation in given 
set of circumstances. It would thus be 


-seen that there is no merit in the conten- 


tion of the learned counsel for the appel- 
lant that the Tribunal had no jurisdiction 
to try the claim regarding the damages to 
property. The finding of the Tribunal on 
issue No. 3 is also attirmed....” 


3. There is no doubt that under S. 110 
of the Act, the State Government by con- 
stituting the Tribunal only brought into 
existence the forum other than the civil 
Court to try and adjudicate upon the 
claims regarding compensation in the mat- 
ter of accidents resulting in injury to the 
person or in death. After Mar. 2, 1970, the 
said Tribunals were also clothed with 
another additional power to grant com- 
pensation even regarding damage to pro- 
perty, but by this provision right to claim 
compensation by the injured persons or 
the claimants of the deceased was not 
created. Such a right exists under the Law 
of Torts. The only change brought about 
by Section 110 is that in place of civil 
Court, another forum of a summary juris- 
diction is brought into existence to ad- 
judicate cases of claims. This being a mal- 
ter of procedure, it was rightly held in 
the abovementioned judgment and inj. 
Unique Motor and General Insurance; ’ 
Companys case (supra) that if the Tribu- 
nal had the jurisdiction to adjudicate the 
claims of compensation regarding .damage 
to property at the time of the decision, it 
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vas within its jurisdiction to do so though 

at the time the claim petition was filed, 

such a jurisdiction was lacking. I am in 

entire agreement with the ratio of the 
ecision referred to above. 


4. According to Shri Sarhadi, learned 
Advocate General, the decision of the 
learned single Judge does not lay down 
good law and reliance was placed on 
Haryana State v. Pusa Ram, 1977-79 Pun 
LR 741; B. S. Nat v. Bishan Singh, 1971-78 
Pun LR 18; and Ram: Kishan v. Secretary 
Transport, Punjab Government, 1978-80 
Pun LR 567. In B. S. Nat's case (supra) a 
plaint in a suit for the recovery of Rupees 
2,000/- as compensation for the loss and 
damage to his car in a motor accident was 
filed in civil Court. The same was return- 
ed by the trial Subordinate Judge under 
O. 7, R. 10 Civil P. C. for presentation to 
_ the Motor Accidents Claims Tribunal, 

holding that the civil Court had no juris- 
diction to entertain such a claim. This 
order was challenged in appeal in the 
High Court. The learned single Judge, 
hearing the appeal, referred the matter to 
a larger Bench. The Division Bench set 
aside the order and directed the trial Sub- 
ordinate Judge to enter upon the suit and 
to dispose of the same on merits. A peru- 
sal of this judgment shows that the ques 
tion whether in such a case the Tribunal 
also could adjudicate on the matter, or 
not was not argued, nor was it considered 
by the Division Bench. The Division 
Bench came to the conclusion that as the 
accident had taken place before the 
amendment of S. 110 of the Act, the claim 
could be filed before the civil Court. It 
had no occasion to consider the question 
as to if the claim petition had been filed 
before the Tribunal and at the time of 
decision, it had the jurisdiction to adjudi- 
cate upon the same whether the Tribunal 
would have been within its jurisdiction to 
decide the matter, or not. Haryana State’s 
case (supra) has no bearing on the contro- 
versy in hand. In the said case five buffa- 
loes of the Progeny Testing Farm, His- 
sar had been killed in an accident on ac- 
count of the rash and negligent driving of 
a truck by a driver. The State of Haryana 
filed a petition for compensation in lieu 
of the damage to the said buftaloes before 
the Motor Accidents Claims Tribunal. The 
question for consideration was whether 
the Tribunal had jurisdiction to try such 
a claim petition under S. 110 (1) of the 
Act when the claim related to damage to 
property simpliciter without any injuries 
having been caused to the person. In view 
of the provisions of S. 110 (A), it was held 
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that such a claim was maintainable before 
the Tribunal which had the jurisdiction 
to adjudicate upon the same. In Ram 
Kishan’s case (supra), a claim petition for 
compensation on account of the death of 
some buffaloes in an accident was filed 
before the Tribunal. Some compensation 
was also claimed on account of the in- 
juries on the person of the claimant. The 
Tribunal came to the conclusion that no 
injury to the person of the claimant had 
been proved. The claim relating to the 
buffaloes was declined, holding that the 
claimant had failed to prove their price. 
The accident. had admittedly taken place 
much before the amendment under Sec” 
tion 110 P of the Act. The learned single 
Judge held as under :— 


“Held, that it is true that the buffaloes 
of the appellant died on account of acci- 
dent. It is, however, a settled proposition 
that no damages can be awarded toa 
claimant on account of loss of the pro- 
perty in a claim petition under S. 110 of 
the Motor Vehicles Act. In case the ap- 
pellant wanted damages on account of the 
death of the buffaloes, he should have 
sought his relief before an appropriate 
court. The Tribunal under the Act could 
not grant damages to him in this regard.” 
It is evident from a close perusal of this 
judgment that no argument was addressed 
on the question which arises in the pre 
sent case. From the discussion of the 
cases, referred to above, there is no doubt 
in my mind that the Tribunal had the 
jurisdiction to adjudicate upon the claim 
of the appellant regarding compensation 
in lieu of the damage to the properly of 
the claimant. This being the undoubted 
position of law, I consider it a fit case to 
review my previous order dated Oct. 25, 
1979 so far as the question relating to the 
grant of compensation on account of 
damage to the property, namely the bul- 
locks and the cart of the claimant-appel- 
lant is concerned. 


5. On merits, according to the state- 
ment of Chanan Singh, claimant-appellant 
(P. W. 11), his two bullocks attached to 
the cart had received injuries in the said 
accident, one of them died on the third 
day and the other died after some days of 
the occurrence, His cart was also damag- 
ed. He suffered a loss of Rs. 2,000/- on 
account of the damage to the cart which 
had been completely broken. His one bul- 
lock was worth Rs. 2,200/- and the other 
worth Rs. 2,000/-. He also produced 2 
receipts Ex. AWII/A and AW11/B which 
disclosed that he had purchased two bul- 
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locks for the said amount. However, no 
person was produced as a witness from 
whom these animals had been purchased. 
Nor did he produce any evidence except 
his bald statement regarding the damage 
to the cart. According to the depositions 
of Budh Singh Sarpanch (PW7) of the vil- 
lage, he had been shown one bullock 
on the 3rd/4th day of the accident by the 
claimant which had died. A few days 
thereafter, he was again called to see the 
death of another bullock. According to 
him, the value of the two bullocks was 
about Rs. 1,500/- or Rs. 1,600/-. Regard- 
ing the value of the bullocks, the state- 
ment of this witness was not challenged 
_in cross-examination in any manner, Dr. 
Sham Shankar (AWS) had examined one 
bullock on Mar. 27, 1969 when the same 
was brought to him by a Police Constable. 
According to his examination, both the 
horns were broken and were hanging 
loose; there was a fracture of right side 
of ilium and the last lumbar vertebra 
seemed to be broken at the right trans- 
verse process. In his opinion, the said 
injuries were due to a severe accident and 
the bullocks had been carried to him on a 
cart. It was also opined by him that there 
could not be any treatment as the vertebra 
had been broken. In rebuttal, only Avtar 
Singh (RW1) was examined who did not 
make any statement with regard to the 
damage to the cart or the injuries to the 
bullocks in his examination-in-chief, How- 
ever, in cross-examination, he has stated 
that the cart had not been damaged and 
the- price of the bullocks was Rs. 500/- or 
so. In view of the above evidence, it is 
legitimate to conclude that both the bul- 
Jocks of the claimant had died as a result 
of the accident and that the price of the 
same was not less than Rs. 1,500/- as 
stated by Budh Singh Sarpanch (AW7). 
The claimant is, thus, entitled to this 
amount as compensation on account of 
the damage to the two bullocks. However, 
he is not entitled to any amount regarding 
the damage to the cart in the absence of 
any satisfactory evidence relating thereto. 
Consequently, in addition to the amount 
of Rs, 1,250/- as compensation due to the 
injuries caused to the claimant, it is held 
that he will also be entitled to the sum of 
Rs. 1,500/- as compensation on account of 
: the death of the two bullocks in the acci 
dent. He will also be entitled to interest 
~ at 6 per cent per annum from the date of 
the application till payment. 


: Order accordingly. 
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Sher Singh, Petitioner v. Vijay Kumar 
and another, Respondents. 

Civil Revn. No. 124 of 1979, D/- 12-10- ` 
1979.* 

Civil P. C. (1908), O. 20, R. 14 — Ex- 
ecution of Pre-emption decree — Tender 
of decretal - amount by  decree-holder 
through Cheque — A valid tender — 
‘Cheque’ connotation of. ((1) Negotiable 
Instruments Act (1881), S. 6 — (2) Stamp 
Act (1899), S. 2 (7)). 


Cheque only means and connotes that 
the drawer of the cheque has the same 
amount in his account in the Bank which 
can be credited in the account of the 
drawee and by presenting the cheque, the 
drawer does everything which is required 
of him to make the payment. The pay- 
ment in cash or the payment through a 
cheque are at par. However, the result 
will not be the same if the drawer of the 
cheque does not have the amount of the 
cheque in his account or for any other 
reason, the cheque is dishoncured. In that 
case, the presentation of the cheque can 
not be treated as the payment. However, 
barring such an eventuality, the payment 
of the decretal amount through cheque 
will be sufficient compliance of the pro- 
vision of law. (Para 15) 

The decree-holder made an application 
in Court to deposit decretal amount in 
execution of pre-emption decree on last 
day specified therefor. The Court after 
allowing the same issued Challan on that 
very date. The decree-holder on the same 
day tendered the decretal amount through 
cheque. But the cheque was credited on 
the next following day. 

Held that the deposit of the decretal 
amount was validly and legally made by 
the decree-holder. Tender of deposit in 
cash or through Cheque and the accept- 
ance of the same by the Bank or the trea- 
sury, as the case may be, had to be deem- 
ed before and acceptance by the Court as 
the said Bank or Treasury functions and 
complies with the order of the Court as 
expressed in the Challan issued under 
the signature of the presiding officer. 
(Case law discussed). 

(Paras 16 and 17) 
Chronological Paras 


Cases Referred : 
1973 Pun LJ 348 Il 
1971 Pun LJ 361 10 


z ena order of R. D: Aneja, Sub. J., Ist 
Class, Gurgaon, D/- 8-1-197%. 
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1980 Sher Singh v. 
` 1968 Cur LJ 6° © 8 
AIR 1966 Mad 435 12, 14 
(1957) 59 Pun LR 204 T 
_ AIR 1955 Punj 140 9 
AIR 1952 Bom 306 12 
AIR 1951 Punj 809 6 
1890 Pun Re 70 14 
G. C. Garg, for Petitioner; K. C. Puri 


~N 


= decree-holder in`!the pre-emption suit,.. 
‘had failed:to make a valid tender accord- 


and C. B. Goel, for Respondents. 


ORDER :— The important question of 
law for determination is: Whether the 
payment of the decretal amount in execu- 
tion of the pre-emption decree, through 
cheque by the judgment-debtor (decree 
holder?) is a valid tender under O. XX, 
R. 14, Civil P. C. (hereinafter called the 
Code)? 

2. The facts are not in dispute. One 
Jawala Devi sold her land in favour of 
Capt. Vijay Kumar, respondent No. I. 
After the sale, the latter filed a suit for 
possession and injunction (hereinafter 
called the first suit) which was decreed on 
the basis of a compromise on Sept. 27, 
1976. In respect of this sale, a suit for 
pre-emption was filed by Sher Singh, peti 
tioner, against Capt. Vijay Kumar, 
vendee-respondent. The pre-emption suit 
was decreed -in favour of the petitioner 
and he was directed to deposit the 
balance amount of the decretal amount 
of Rs. 11,202/- in the Court on or before 
May 15, 1978. The first suit decreed on 
the basis of a compromise was to the 
effect that if the pre-emption suit was 
decreed and the pre-emptor decree-holder 
deposited the decretal amount in accord- 
ance with law, the suit of Capt. Vijay 
Kumar, respondent, shall stand dismissed. 
Otherwise, his suit will be deemed to have 
been decreed. 


. In execution of the pre-emption 
decree, Sher Singh, petitioner, filed an 
application on May 15, 1978 in the execut- 
ing Court for deposit of Rs. 11,202/- as 
balance decretal amount on which the 
executing Court issued the chalan. The 
decree-holder instead of depositing the 
said amount, in cash, in the treasury, de- 
posited a cheque for this amount along 
with the chalan on the same day. The 
amount of the cheque was, however, cre- 
dited to the Government head on the 
next day, that is, May 16, 1978. 


4. Capt. Vijay Kumar, 


respondent 
No. 1, in these circumstances, 


filed an 


. execution.application to execute the decree 
‘passed on Sept. 27, 1976, on the basis of a 


compromise, on the ground that the 


P. & H. 271 


ing to the terms of the decree and, there- 
fore, the said suit shall be deemed to have 
been dismissed, and he was entitled to 
possession of the land, in dispute. It was 
in these execution proceedings, that the 
pre-emption decree-holder, the petitioner, 
took up the objection that he had made a 
valid tender of the decretal amount 
through cheque on May 15, 1978 and thus 
the decree had been legally and validly 
executed. The trial Court rejected the ob- 
jection fled by the petitioner and held 
that the tender of the decretal amount 
through a cheque in execution of the pre- 
emption decree, was not valid and as a 
consequence, the suit stood dismissed. 


_ 5. The decree in a pre-emption suit 
has to be in terms of the directions as 
contained in O. XX, R. 14 of the Code, 
the relevant part of which is reproduced 
below : 


“14. Decree in pre-emption suit. —(1) 
Where “the Court decrees a claim to pre 
emption in respect of a particular sale of 
property and the purchase-money has not 
been paid into Court, the decree shall-— 


(a) specify a day on or before which 
the purchase money shall be so paid, and. 


(b) direct that on payment into Court 
of such purchase money, together with 
the costs (if any) decreed against the plain- 
tiff, on or before the day referred to in 
Cl. (a), the defendant shall deliver posses- 
sion of the property to the plaintiff, whose 
title thereto shall be deemed to have ac 
crued from the date of such payment, but 
that, if the purchase money and the costs 
(if any) are not so paid, the suit shall be 
dismissed with costs.” 

2 kok wk De 


(a) and (b) ** T +k oa 
In the present case also, it was specifically 
provided that the decretal amount was to 
be paid by the petitioner on or before May 
15, 1978. The crux of the controversy is 
as to what is the import of the direction 
in the said provision that the purchase 
money, if not already paid into Court at 
the time of the passing of the decree shall 
be so paid. This provision has been inter 
preted in a number of cases by this Court. 
Reference to which has been made in the 
judgment of the executing Court and alse 
cited by the learned counsel on both sides 
during arguments before me. A close peru 
sal of all those judgments leaves no manner 
of doubt, that this provision has to be in- 
terpreted strictly. 

6. In Sheo Ram v. Jhabar, AIR 1951 
Punj 309, it was held by Kapur, J., that 
the mere fact that. the judgment-creditor 


Vijay Kumar 


*s 


. produce and actually offer the 
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in a pre-emption suit was in possession of 
money at the time of making the applica 
tion for depositing the same in treasury, 
was not sufficient compliance of the pro- 
vision and that the tender could be com: 
plete only if the money was actually pro- 
duced before the Court. 


7. In Kali Charan v. Ravi Datt, 1957 
Punj LR 204, Tek Chand. J., also held that 
the mere offer to pay does not constitute 
a valid tender aa the tender should be 
not only ready to pay the money, but also 
decretal 
amount in the Court. 


8. In Des Raj v. Des Raj, 1968 Cur LJ 
6, the decree-holder made an application 
for deposit of the decretal amount in the 
pre-emption suit on the last day which had 
been specified in the decree. Thereon, the 
Court called for the report of the office 
for the next day when the amount was 
deposited. It was held by Pandit, J., that 
the mere making of an application for the 
deposit of the money on the last date 
just before the rising of the Court could 
not be interpreted as compliance of the 
decree. 


9. In Sham Singh v. Pal Singh, AIR 
1955 Punj 140, the decree-holder went to 
the executing Court with the decretal 
amount for depositing the same on the 
last date. As the Presiding Officer was on 
leave, he went to the Treasury Officer, 
but the latter refused to accept the amount 
without the order of the Court on the ap- 
plication. The decree-holder thereafter 


_ went to the Tahsildar who had been en" 


trusted with the powers of the Court, to 
obtain the requisite order on his applica- 
tion. After getting the orders when the 
decree-holder went to the treasury for de 
positing the amount, the same had already 
been closed. Approach to the Treasury 
Officer did not prove successful as at that 
time, tender was not accepted. In view of 
these peculiar circumstances, this was held 
by Kapur, J., to be a sufficient compliance 
of the mandate of law as the decree 
holder in spite of his best efforts, could 
not make the tender as the Presiding 
Officer was on leave. 


10. In Pritam Singh v. Sant Singh, 1971 
Pun LJ 361, the decree-holder deposited 
the amount in the Bank one day after the 
last date as the Bank was closed on the 
last day. It was held by Gurdev Singh, J.. 
that the decree-holder must be held to be 
aware of the fact that the Bank would be 
closed on the last day and it was not a 
case where suddenly a holiday had been 
declared. It was the duty of the decree 


Sher Singh v. Vijay Kumar 


` Commissioner of Income-tax, 


A.L R. 


holder to tender the money in the Court 
or to the judgment-debtor before the ex 
piry of this period and it was held that 
the mere possession of the money by the 
decree-holder was not enough unless it 
had been duly tendered. 


Il. In Dalawar Singh v. Sawan Singh, 
1973 Pun LJ 348, the tender of the de 
cretal amount by the decree-holder in the 
Court on the last day was held to be a 
valid compliance though under the orders 
of the Court, the money was actually de 
posited in the treasury on the next day. 

12. It has not been disputed that if the 
decretal amount is deposited by the de- 
cree“holder in the treasury or the Bank on 
the last day specified in the decree, after 
obtaining an order of the Court on the 
application. the same would be a full and 
valid compliance of the direction as con- 
tained in Rule 14 of Order XX of the Code 
and that it is not necessary that the pay- 
ment must be made in the Court itself. 
Normally and generally, the amount is not 
received in the office of the Courts: only 
direction is issued to the treasury by issu- 
ing a chalan under the signature of the 
Presiding Officer of the Court, to receive 
the amount to be deposited. The treasury. 
in such a case, acts as an agent of the 
Court and performs the duty as represen- 
tative of the Court to receive the deposit 
in compliance of the order. In the present 
case, the application for deposit of the de- 
cretal amount was made by the decree- 
holder petitioner on the last day specified 
in the decree. The Court passed the order 
thereon and also issued the chalan on 
that very day. It was on that very day 
that the decree-holder made the deposit 
in the treasury concerned by tendering the 
cheque equivalent to the decretal! amount. 
It is also not disputed that the cheque was 
accepted by the treasury, but the case of 
the respondent is that the amount of the 
cheque was credited under the appropriate 
head not on that day, but the next day 
and, therefore, it should be held that ten- 
der of the amount had not been made ac 
cording to the direction in the decree. Ac 
cording to the learned counsel for the 
petitioner, the payment in currency notes 
or coins as all as through cheque is one 
and the same and as the cheque had been 
presented on the last day as specified, it 
was a valid tender. Emphatic reliance has 
been placed on Kirloskar Brothers Ltd. v. 
AIR 1952 
Bom 806 and Mohideen Bi v. Khatoan Bi, 
AIR 1966 Mad 435. 


13. In Kirloskar Brothers’ case (supra), 
the payment of the amount of tax had been 
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made by cheque which had been given 
within time, but was encashed subse- 


z quently. It was held by the Division Bench 


as follows: 

“A payment under a cheque relates 
back to the date of the cheque. So it is 
immaterial when a cheque is cashed, what 
is material is when the cheque was given, 
and the payment is made when the cheque 
was given and not when the cheque was 
cashed at the instance of the creditor, 
Consequently even when a cheque is ac 
cepted by a creditor as a conditional pay’ 
ment, the preference by the creditor of ac 
cepting a cheque rather than cash operates 
as a payment to the creditor when the 
cheque is given although the liability of 
the debtor may revive in the event of 
the cheque not being ultimately cashed.” 

14. In Mohideen Bis case (supra), also, 
the same view was taken and it was held 
that the issuing of the cheque was as good 
as payment in cash. The learned counsel 
has also relied upon R. 80 of the Central 
Treasury Rules. Vol. 1, wherein it has been 
provided that in case of payment by 
cheque, the payment is to be deemed to 
have been made on the day the cheque is 
presented. As against this proposition, a 
contrary view has been canvassed on the 
basis of a Full Bench judgment in Thakur 
Das v. Tulsi Das, 70 Pun Re 1890, where 
in execution of a decree for pre-emption, 
the decree-holder deposited two promis 
sory notes of the Government of India, 
one of the year 1854-55 and the other of 
the year 1865, both for Rs. 500/- and both 
carrying interest at 4 per cent. On facts, 


Sit was observed by the Court as under: 


“It is not admitted or found what their 
aggregate value was with or without the 
interest due on Rs. 1,000 at the time of this 
deposit, it is admitted that thev were not 
ae by the plaintiff to the defen- 

ant.” * ; 
It was held that the decree-holder by de’ 
livering the two promissory notes into the 
Court did not pay the decretal amount into 
the Court. It was also held,— 


“As to the first question we are of opin’ 
ion that it should be answered in the af 
firmative. The plaintiff by delivering the 
2 Promissory Notes into Court did nof 
pay the amount of the purchase money. 
viz., Rs. 1,000 into Court, even if it be 
conceded that their value was Rs. 1,000. 


€The most that could be said is that he 


delivered the equivalent of that amount by 
depositing securities convertible into 
Rs. 1,000. If a plaintiff may deposit the 
equivalent instead of paying in money, 
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there seems no reason why that equiva- 
lent should not take other forms, such as 
jewels, or grain or other securities, such 
as the Promissory Notes or bonds or mort- 
gage deeds of private individuals. We 
consider that the terms of the section re 
quire that the deposit should be of money 
and that the plaintif has failed to deposit 
money.” 

15. In my considered opinion, the pro- 
missory notes and the cheque cannot be 
treated on the same footing. The value of 
the Government promissory notes conti- 
nues to fluctuate which, of course, is not 
the case with the amount of a cheque 
Besides, it cannot be disputed that the 
payment by cheque is an accepted and well 
established mode of payment in these days 


in the present state of development of 


trade and commerce. It is too much and 
rather unrealistic to expect any person to 
carry the amount in silver coins or cur- 
rency notes in his pocket even if the 
amount runs into lacs for the purpose of 
depositing in the Court or the treasury. 
Such a course may be even hazardous 
from the point of view of security, Che- 
que only means and connotes that the 
drawer of the cheque has the same amount 
in his account in the Bank which can bu 
credited in the account of the drawee and 
by presenting the cheque, the drawer 
does everything which is required of him 
to make the payment. In my view, the 
payment in cash or the payment through 
a cheque are at par. However, the result 
will not be the same if the drawer of 
the cheque does not have the amount of 
the cheque in his account or for any other 
reason, the cheque is dishonoured, In that 
case, the presentation of the cheque can- 
not be treated as the payment. However, 
barring such an eventuality, the payment 
of the decretal amount through cheque 
will be sufficient compliance of the provi- 
sion of law. 

16. It was contended by the learned 
counsel for the respondents, that in the 
psen case, the cheque was not presented 

y the petitioner inthe Court along with 
the application, but the same was only pre- 
sented to the Bank. This fact is not dis- 
puted on the other side. However, the 
same iş immaterial Even if the 
amount were deposited in the Bank, 
in cash, the same would not have 
been actually produced in the 
Court. Tender of deposit, in cash, 
or through cheque and the acceptance of 
the same by the Bank or the treasury, as 
the case may be, is to be deemed the de- 
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posit before and the acceptance by the 
Court, as the Bank or the treasury func- 
tions and complies with the order of the 
Court as expressed in the chalan issued 
under the signature of the Presiding Offi- 
cer, 

17. For the reasons mentioned above, 
it is held that the deposit of the decretal 
amount was validly and legally made by 
the petitioner. Consequently, the execu- 
tion application filed by the respondent 
has to be dismissed, The result is that the 
revision petition is allowed and the im- 
pugned order is set aside. In the peculiar 
circumstances of this case, there will be 
no order as to costs. 
Revision allowed. 
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Surjit Kaur, Appellant v. Jhujhar 
Singh, Respondent. 

F. A. F. O. No. 38-M of 1978, D/- 18-3- 
1980. 

(A) Evidence Act (1872), Sec. 107 — 
Person shown to be living within 30 
years — Proof of his death during the 
period is on the person alleging so. 


Where a person was found to be alive 
in 1960 he should be presumed to be 
alive for 30 years from then and the 
burden to prove that he died during that 
period lay on the person alleging so as 
per Sec. 107. (Para 14) 


(B) Evidence Act (1872), Sec. 108 — 
Presumption under Sec. 108 is limited 
and not with reference to any particular 
date — Case of decree for divorce 
under See. 11 read with See. 5 (i) Hindu 
Marriage Act. AIR 1963 Mys 115, 
Dissented from. (Hindu Marriage Act 
(1955), Ss. 11 and 5 (i). 

The presumption under Sec. 108 that a 
person not heard of for seven years shall 
be presumed dead is restricted to the 
date of the filing of the proceeding and 
not with reference ta any particular date. 
Proof of the allegation that death oc- 
curred on any particular day or earlier 
to the filing of the proceeding lies on the 
person alleging so. 


a (Paras 15, 19) 


Da 


In this case for 
Section 11 (1) on the ground that 
on the date of marriage (24-5-70) the 
respondent had her husband by the first 
marriage living, the respondent alleged 
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divorce under’ 


A. I. BR. 


that her first husband was not heard of 
for over seven years and should there- 


fore be presumed dead under See. 108 z 


Evidence Act. 


Held that the presumption even if 
raised could only mean he was dead on 
the date of the petition i. e., 11-11-76 and 
would not relate back to the date of 
marriage viz., 24-5-70. Since the husband 
by the first marriage who was alive in 
1960, was presumed to be not dead on 
24-5-70 by application of the rule under 
Sec. 107 Evidence Act the marriage with 
the petitioner was held to be null and 
void. AIR 1926 PC 9, AIR 1962 Orissa 3 
and AIR 1967 SC 1134 Foll: AIR 1963 
Mys 115, Dissented from. AIR 1946 Mad 
65 Dist. (Paras 14, 15, 19 & 21) 

(C) Evidence Act (1872), Section 108 — 
Proof necessary to raise the presump- 
tion. 

The case of the wife was that her 
husband had deserted and settled down 
in Indonesia and she had not heard of 
him for over seven years. Her father too 
deposed to the same effect. In addition 
to these, another person remotely relat- 
ed to the husband deposed that he left 
for Indonesia and was living there. Held 
that the evidence let in did not justify 
the raising of the presumption under 
Section 108, Evidence Act. (Para 15) 
Cases Referred : Chronological Paras 
AIR 1967 SC 1134 : 1967 All LJ 277° 17 
AIR 1965 Mad 440 12, 
AIR 1963 Mys 115 
AIR 1962 Orissa 3 
AIR 1946 Mad 65 
ATR 1926 PC 9: 24 All LJ 105 12, 15, 
16, 18 

R. S. Bindra with R. S. Cheema, for 
Appellant; D. R. Puri with Gurjeet 
Singh, for Respondent. 

JUDGMENT :——- Surjit Kaur appellant 
married Sardul Singh on February 13, 
1955. On April 16, 1959, the appellant 
filed a petition for judicial separation 
against Sardul Singh alleging that the 
latter had turned her out of his house 
in March, 1955, and did not care to look 
after her thereafter. She further alleged 
that Sardul Singh had left for Indo- 
nesia and had deserted her for more 
than two years. Sardul Singh having 
been sufficiently served did not put in 
appearance. Ex parte proceedings were 
ordered to be taken against him. The 
Senior Subordinate Judge, Ferozepur, 
vide order dated March 8, 1960, granted 
the appellant a decree for judicial sepa- 
ration against Sardul Singh, The ap- 
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pellant did not obtain a decree for di- 
vorce at any stage against Sardul Singh. 


2, On May 24, 1970, the appellant 
married Jhujhar Singh respondent. They 
got their marriage registered at Feroze- 
pur on June 3, 1970. The appellant gave 
birth to a son from the respondent on 
October 27, 1971. Differences arose be- 
tween the parties and they started liv- 
ing separately. The respondent filed a 
petition for restitution of conjugal rights 
against the appellant. It was, however, 
got dismissed as withdrawn in the Court 
of Senior Subordinate Judge, Faridkot. 
On February 13, 1975, the respondent fil- 
ed a petition under Section 11 of the 
Hindu Marriage Act (hereinafter the 
Act) for a declaration that their marriage 
was a nullity Imasmuch as the appellant 
r was already married on May 24, 1970, 
when her previous husband (Sardul 
Singh) was alive. The parties compromis- 
ed during the pendency of that petition. 
It was agreed that they will move a 
joint petition for divorce. The petition 
under Section 11 of the Act was got dis- 
missed as withdrawn. The parties did not 
move a joint petition for divorce. On 
November 11, 1976, the respondent filed 
another petition under Section 11 of the 
Act for a declaration that their marriage 
was void imasmuch as the previous 
marriage of the appellant with Sardul 
Singh subsisted on that date. 


3. The appellant admitted in her 
written statement that she was married 
with Sardul Singh in’ 1955, and further 
she had obtained a decree for judicial 
separation against him on March 8, 1960. 
She averred that Sardul Singh had left 
India about 19/20 years ago and he had 
not been heard of since then by her or 
by those who would have naturally 
heard of him if he had been alive. In 
view of the presumption raised under 
Section 108 of the Indian Evidence Act, 
the question of a subsisting marriage be- 
tween her and Sardul Singh on May 24, 
1970, did not arise. She also averred 
that according to the custom prevalent, 
she could effect a valid second marriage 
even during the lifetime of her previous 
husband as the latter had deserted her 
since long. 


¢ 4. The following issues were framed: 


1. Whether the marriage between the 
respondent (now appellant) and Sardul 
Singh did not subsist at the time of her 
marriage with the petitioner (mow res- 
pondent) ? 
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2. Wheher the present petition is not 
competent as per objections taken in 
paragraph 8 of the written statement? 


5. The trial Court found issue No. i 
against the appellant and issue No. 2 in 
favour of the respondent and con- 
sequently vide order dated February 16, 
1978, granted a decree to the respondent 
declaring the marriage between the par- 
ties a nullity. It is against this order that 
the present appeal is directed. 


6. This appeal was heard by Surinder 
Singh, J., who accepted it vide order 
dated October 24, 1978, by reversing the 
finding of the trial Court under issue 
No. 2. No finding was given under issue 
No. 1. The order of the trial Court was 
set aside and the petition of the respon- 
dent under Section 11 of the Act was 
dismissed. The respondent filed Letters 
Patent Appeal No. 638 of 1978, which 
was accepted on December 11, 1979. The 
order of the learned single Judge dated 
October 24, 1978, was set aside. The ap- 
peal has again come up before me for 
decision on merits. 


7. The learned counsel for the ap- 
pellant has not pressed the point re- 
garding the alleged custom under which 
the anvellant could remarry during the 
lifetime of her previous husband because 
he had deserted her for long. The only 
point that survives for decision is whe- 
ther Sardul Singh was alive or dead on 
Mavy 24, 1970. 


8. Section 5 (i) of the Act reads :— 


“5. Conditions for a Hindu Marriage— 
A marriage may be solemnised between 
any two Hindus, if the following condi- 
tions are fulfilled, namely :— 

(i) neither party has a spouse living 
at the time of the’ marriage” 

9. Section 11 of the Act reads :— 

“11. Void Marriage— 


Any marriage solemnised after the 
commencement of this Act shall be null 
and void and may, on a petition present- 
ed by either party thereto. against the 
other party be so declared by a decree 
of nullity if it contravenes any one of 
the conditions specified in clauses (i), 
(iv) and: (v) of Section 5.” 


10. It is evident and is also not dis- 
puted that if Sardul Singh was alive on ~ 


Mav 24, 1970, the marriage of the an- 
pellant with the respondent on that date 
shall be null and void. Surjit Kaur av- 
pellant in her own statement during 
trial stated that she was married with 
Sardul Singh in 1955. After about 14 
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months of the marriage Sardul Singh 
, left for Indonesia. She has not heard 
from him since then. R. W. Kartar Singh 
is the father of the appellant. He said 
that Sardul Singh left for Indonesia in 
1955 about 14 months after his marriage 
with the appellant. He has not been 
heard of since then. A. W. Sucha Singh 
in his statement recorded on February 
' 13, 1978, stated that Sardul Singh left 
for Indonesia about 15 or 16 years ago. 
He has not heard from him. Sardul Singh 
is the son of his sister-in-law. A. W. 
Gurbachan Singh in his statement re- 
corded on the same date said that Sar- 
dul Singh is living in Indonesia for the 
last 15 years and he has not heard from 
him during this period. 


11. The learned counsel for the ap- 
pellant has argued that the respondent 
has filed the petition under Sec. 11 of 
the Act alleging that Sardul Singh, pre- 
vious husband of the appellant, was 
alive on May 24, 1970. It is for the res- 
pondent to prove that Sardul Singh was 
alive on May 24, 1970. The respondent 
has failed to prove this fact. The appel- 
lant has led evidence that he has not 
been heard of for the last 7 years by 
those who would have naturally heard of 
him had he been alive. It should, there- 
fore, be presumed under Section 108 of 
the Indian Evidence Act that Sardul 
Singh is dead. The trial Court has erred 
- in recording a contrary finding in favour 
. of the respondent. 


12. The argument of the learned 
counsel for the respondent is that it is 
admitted by the appellant that Sardul 
Singh was alive in 1960 when she ob- 
tained a decree for judicial separation 
against him. No evidence has been led 
about his actual death. Under Sec. 107 
of the Indian Evidence Act, Sardul Singh 
shall be presumed to be alive within 30 
vears of 1960. The evidence led by the 
appellant is hardly sufficient to raise a 
presumption under Section 108 of the 
Indian Evidence Act about the death of 
Sardul Singh. This apart, such a pre- 
sumption even if raised shall be restrict- 
ed to Sardul Singh being dead on 
November 11, 1976. when the respondent 
filed the petition under Section 11 of the 
Act and it will not relate back ta May 
24, 1970. Reliance has been placed on Lal 
Chand v. Ramrup Gir, AIR 1926 PC 9, 
Mukunda Behara v. Subarna Bewa, AIR 
1962 Orissa 3 and Huseinny J. Bhagat 
.v Life Insurance Corporation of India, 
Madras, AIR 1965 Mad 440. 
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13. The appellant obtained a decree 
for judicial. separation against Sardul 
Singh in 1960. Sardul Singh was, there- 
fore, admittedly alive in 1960. No evi- 
dence has been led regarding his actual 
death. Section 107 of the Indian Evidence 
Act reads :— 

“107. Burden of proving death of per- 
son known to have been alive within 
thirty years. When the question is whe- 
ther a man is alive or dead, and it is 
shown that he was alive within thirty 
years, the burden of proving that he is 
dead is on the person who affirms it.” 

14. In view of the fact that Sardul 
Singh was alive in 1960 it shall be pre- 
sumed that he was not dead on May 24, 
1970. The appellant has alleged that 
Sardul Singh was dead on that date. The 
onus to prove this fact, therefore. shall 
be on the appellant. X 

15. The appellant and her father 
have stated that Sardul Singh was not 
heard of since he went over to 
Indonesia. <A. Ws. Sucha Singh and 
Gurbachan Singh have said that Sardul 
Singh left for Indonesia in 1962-43 and 
they have not heard from him there- 
after. In my opinion, this evidence is 
surely nåt sufficient to raise a presump- 
tion about the death of Sardul Singh 
under Section 108 of the Indian Evidence 
Act. Sardul Singh had admittedly 
deserted the appellant. It is not natural 
that he would have corresponded with 
her or her father if he had been alive, 
Sardul Singh is the son of sister-in-law 
of A. W. Sucha Singh. The relationship 
between them is rather remote. It is, 
therefore, again not natural that Sardul 
Singh would have written to A. W. 
Sucha Singh if the former was alive, 
A. W. Gurbachan Singh is not related to 
Sardul Singh and he has stated that 
Sardul Singh is living in Indonesia. This 
apart. the presumption under Sec. 108 
of the Indian Evidence Act about the 
death of Sardul Singh, even if raised 
would be restricted to the date of the 
filing of the petition by the respondent, 
that is November 11, 1976, and shall not 
relate back to May 24, 1970. A similar 
point was examined by their Lordships 
of the Privy Council in Lal Chand v. 
Ramrup Gir, AIR 1926 PC 9, artd it was 
held :— r 

“There is only one presumption, and i 
that is that when these suits were insti- 
tuted in 1916 Bhawan Gir was no longer 
alive. There is no presumption at al} ag 
to when he died. That, like any other 
fact, is a matter of proof.” a 
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16. In Mukunda Behera v. Subarna 
Bewa, AIR 1962 Orissa 3, reliance was 
placed on Lal Chand v. Ramrup Gir 
AIR 1926 PC 9, and it was held that if a 
person has not been heard of for seven 
years, there is a presumption of law 
that he is dead, but at what time within 
that period he died is not a matter of 
presumption but of evidence, and the 
onus of proving that the death took 
place at any particular time within the 
seven years lies upon the person who 
claims a right to the establishment of 
which that fact is essential. In Huseinny 
J. Bhagat’s case (AIR 1965 Mad 440) 
(supra), it was again held that the only 
presumption under Section 108 of the 
Indian Evidence Act that can be raised 
is that the young man was dead at the 
time when the question arose (date of 
- plaint). 

17. The learned counsel for the ap- 
pellant has cited D. A. Greenwood v, 
G. H. Greenwood, AIR 1946 Mad 65 in 
support of his contention that Sec. 107 
of the Indian Evidence Act is not ap- 
plicable to matrimonial cases. The con- 
tention is fallacious. In D. A. Greenwood v. 
G. H. Greenwood, AIR 1946 Madras 65, 
it was held that Section 107, Indian Evi- 
dence Act does not apply to a petition 
for declaration of nullity under the 
Divorce Act by reason of the provisions 
of Sections 7 and 19 (4), Indian Divorce 
Act. Section 7 of that Act states that the 
Courts shall in all suits and proceedings 
thereunder act and give relief on princi- 
ples and rules which, in their opinion 
are nearly as may be conformable to the 
principles and rules on which the Court 
for Divorce and Matrimonial Causes in 
England for the time being acts and 
gives relief. The present case now under 
consideration is under the Hindu 
Marriage Act and not under the Divorce 
Act. The provisions contained in Indian 
‘Evidence Act are applicable to the pro- 
ceedings under the Hindu Marriage Act. 
It cannot, therefore, be held that Sec- 
tion 107 of the Indian Evidence Act ıs 
not applicable to matrimonial cases 
under the Hindu Marriage Act. Another 
authority relied upon is Ramrati Kuer v. 
Dwarika Prasad Singh, AIR 1967 SC 
1184, wherein it was held :— 

“As Ramruch had not been heard of 
for more than seven years after he dis- 
appeared from the village, he must be 
` presumed to be dead and the plaintiffs- 
respondents would in the circumstances 
be entitled to the property of which he 
was the last male~-holder.” - 
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18. This authority is in consonance 
with Lal Chand v. Mahant Ramrup Gir, 
AIR 1926 PC 9, and in no way gives a 
different interpretation of Section 108 of 
the Indian Evidence Act. In Shankarappa 
v. Shivarudrappa AIR 1963 Mys 115, it 
was held that Lal Chand v. Ramrup Gir, 
AIR 1926 PC 9, did not lay down that 
the presumption under Section 108 of 
the Indian Evidence Act is restricted 
that the person concerned is dead on the 
date of the suit. With great respect for 
the learned Judges, the view expressed 
is not correct. 

19. Another point urged by the learn- 
ed counsel for the appellant is that 
irrespective of the presumption under 
Section 107 of the Indian Evidence Act 
in favour of the respondent that Sardul 
Singh shall be presumed to be alive dur- 
ing the 30 years after 1960 when the ap- 
pellant obtained a decree for judicial 
separation against him, the respondent 
shall have to prove that he was alive on 
May 24, 1970, after the appellant has 
succeeded in raising a presumption under 
Section 108 of the Indian Evidence Act 
that he was dead on November 11, 1976. 
This contention is again fallacious. As- 
suming that it is for the respondent to 
prove that Sardul Singh was alive on 
May 24, 1970, the onus stands discharg- 
ed in view of the favourable presump- 
tion in his favour under Section 107 of 
the Indian Evidence Act. Now the ap- 
pellant asserts that Sardul Singh was 
dead on May 24, 1970. The onus to prove 
this fact will be on her. Even if a pre- 
sumption is raised in her favour under 
Section 108 of the Indian Evidence Act 
that Sardul Singh was dead on Novem- 
ber 11, 1976, it will be erroneous to hold 
that in this situation it will be for the 
respondent to prove that Sardul Singh 
was alive on May 24, 1970. The onus to 


prove that Sardul Singh was dead 
on May 24, 1970, ‘shall continue 
to be on the appellant irrespective of 


the presumption that may be raised in 
her favour under Section 108 of the 
Indian Evidenre Act that he was dead 
on November 11, 1976. 

20. The learned counsel for the ap- 
pellant has then contended that the 
decree of declaration of nullity of 
marriage prayed for by the respondent 
should be refused to him under Sec- 
tion 23 (1) (d) of the Act because of in- 
ordinate delay in filing the petition by 
him on November 11, 1976, when the 
marriage had taken place on May 24, 
1970. This contention . is also without 
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merit. The appellant had given out at 
the time of her marriage with the res- 
pondent that she was a divorcee. The 
respondent having learnt that she was 
not a divorcee and her previous husband 
Sardul Singh was alive on May 24, 1970, 
filed the present petition. The respon- 
dent has thus not caused unnecessary or 
improper delay in instituting the pro- 
ceedings. This apart, the marriage be- 
tween the parties being null and void, it 
shall not stand validated on account of 
alleged delay in filing the petition. The 
decree prayed for, therefore, cannot be 
refused on this ground. 


21. In view of discussion above, it is 
proved that Sardul Singh, previous 
husband of the appellant was alive on 
May 24, 1970, when she remarried the 
respondent. The marriage between the 
parties is, therefore, null and void. A 
Similar finding of the trial Court under 
issue No. 1 is affirmed. 


22. In the result, the appeal fails and 
is dismissed with no order as to costs. 


Appeal dismissed. 
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M/s. Krishna Rice Mills, Ambala Cantt., 
Petitioner v. State of Haryana and others, 
Respondents. 


Civil Writ Petn. No. 1863 of 1979, D/- 
3-4-1980.* 

Punjab General Sales Tax Act (46 of 
1948), Ss. 2 (h), 5 (1) — Punjab Rice Pro- 
curement (Levy) Order (1958), Cl. 8 — 
Compulsory sale of rice to State Govern- 
ment in pursuance of levy procurement 
scheme — Not a sale — Not liable to levy 
of sales tax. ((i) Punjab Rice Procurement 
(Levy) Order (1958), Cl. 3 — (ii) Haryana 
ai ee (Levy) Order (1979), 

. 8). 


The Control Orders under which com- 
pulsory acquisition of foodgrain can be 
made stand on a different footing and in 
those cases the transactions would not 
amount to sale. It is correct that their 
Lordships in Vishnu Agencies case. (AIR 
1978 SC 449 did not agree with the ob- 
servations of the learned Judges in Chhit- 


*Decided by Full Bench on order of Re- 
ference made by D. S$. Tewatia and M. M. 
Puncbhi Jf., D/- 18-12-1979. 
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ter Maľs case (AIR 1970 SC 2000) to the 
effect that even if in respect of the place 
of delivery and the place of payment of 
price there could be a consensual arrange- 
ment, the transaction will not amount toa 
sale. But in spite of these observations, so 
far as the cases of compulsory acquisition 
under the relevant procurement orders are 
concerned, the view in Chhitter Mas 
case (AIR 1970 SC 2000) was upheld. 
That being so, it cannot be said that the 
judgment of Punjab and Haryana High 
Court in Food Corporation of India’s case 
ILR (1976) 2 Punj and Har 587 stands 
overruled and does not lay down a correct 
law. Thus, compulsory sale of foodgrains 
to the Government in pursuance of levy 
procurement scheme does not constitute 
transaction of sale so as to be taxable 
under the provisions of the Sales Tax Act. 
Hence, the instructions issued by the 
Haryana State Government in its letter 
No. 3922/Reg 6/S TI dated 8-9-1978 to all 
the Assessing Authorities saying that the 
compulsory sale of rice to the State Gov- 
ernment in pursuance of levy procurement 
echeme is liable to be subjected to levy 
of sales tax, cannot be legally sustained 
and must be quashed. (Paras 10, 11) 


Cases Referred: Chronological Paras 
AIR 1978 SC 449 4, 6, 8,9 
TLR (1976) 2 Punj and Har 587 3, 6, 

, 9, 10 
AIR 1970 SC 2000 2 9, 10 


3 3, 8, 
AIR 1970 All 518 : 1969 All LJ 424 (FB) 9 
AIR 1968 SC 478 9 
AIR 1958 SC 560 4 


K. P. Bhandari with Sarup Chand Goel 
and Ravi Kapoor and Pawan Kumar 
Bansal, for Petitioner; Naubat Singh, Sr. 
Dy. Advocate-General (Haryana), for Res- 
pondents. 


PREM CHAND JAIN, J.:— The peti- 
tioners are millers of rice and registered 
dealers under the Haryana General Sales 
Tax Act, 1973 (hereinafter referred to as 
the Sales Tax Act) and the Central Sales 
Tax Act, 1956 and are licensees under the 
Haryana Foodgrain Dealers Licencing and 
Price Control Order, 1978. Under the Pun- 
jab Rice Procurement (Levy) Order, 1958, 
as then applicable to the State of Haryana, 
and now under the Haryana Rice Procu- 
rement (Levy) Order, 1979, (hereinafter 
referred to as the 1979 Levy Order) every 
licensed dealer or licensed miller is re- 
quired to deliver to the Government a cer- 
tain Shel of rice produced or manu- 
factured by him at a fixed price. The 
petitioner had been supplying rice to the 
State Government through Director of 
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Food and Supplies Haryana, Clause 8 of 
the 1979 Levy Order reads as under:— 


“3. (1) Every licensed miller and licens- 
ed dealer shall sell to the Government at 
the procurement prices eighty per cent of 
each variety of Bold group rice and thirty 
per cent of each variety of Slender group 
rice produced or manufactured by him in 
his rice mill or got milled by him out of 
his stocks of paddy, every day beginning 
with the date of commencement of this 
order until such time as the Government 
otherwise directs. 

(2) The rice required to be sold to the 
Government under sub-clause (1) shall be 
delivered by the licensed miller or the 
licensed dealer to the Director or to such 
other person as may be authorised by the 
Director to take delivery on his behalf. 


3) The Government may, by general 
order to be notified in the Official Gazette, 
vary the percentage of rice required to be 
sold to Government under this Order.” 


2. The question as to whether com- 
pulsory sale of foodgrains to the Govern- 
ment in pursuance of levy proctirement 
scheme constitutes transaction of sale so 
as to be taxable under the provisions of 
the Sales Tax Act came up for considera- 
tion in a case arising out of U. P. Wheat 
Procurement (Levy) Order, 1959 in Chhit- 
ter Mal Narain Das v. Commr. of Sales 
Tax, AIR 1970 SC 2000, wherein it was 
observed thus:-— 


“In our judgment Clause 3 sets up a 
machinery for compulsory acquisition by 
the State Government of stocks of wheat 
belonging to the licensed dealers. The 
Order it is true, makes no provision in 
respect of the place and manner of supply 
of wheat and payment of the controlled 
price. It contains a bald injunction to 
supply wheat of the specified quantity 
day after day, and enacts that in default 
of compliance‘ the dealer is liable to be 
punished it does not envisage any con- 
sensual arrangement. It does not require 
the State Government to enter into even 
an informal contract. A sale predicates a 
contract of sale of goods between persons 
competent to contract for a price paid or 

romised, a transaction in which an ob- 
gaion to supply goods is imposed and 
which does not involve an obligation to 
enter into a contract, cannot be called a 
‘sale, even if the person supplying goods 
is declared entitled to the value of goods, 
which is determined or determinable in 
the manner prescribed. Assuming that be- 
tween the licensed dealer and the Con- 
troller there may be some arrangements 
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about the place and manner of delivery 
of wheat, and the payment of ‘controlled 
price’ the operation of Clause 3 does not 
on that account become contractual”, 


3. Thereafter, a matter arising out of 
the Punjab Rice Procurement (Levy) 
Order came up for consideration before a 
Bench of this Court in The Food Corpora- 
tion of India v. State of Punjab. ILR 
(1976) 2 Punj & Har 587. On consideration 
of the entire case law and on the basis of 
the judgment in Chhitter Mal’s case, the 
Bench observed thus:— 


“The facts of the case in hand are ex- 
actly similar to those of Chhitter Mal’s 
case and the ratio of that decision square- 
ly applies to the facts of the present case. 
Applying the law laid down in Chhitter 
Mal’s case (supra) I have no alternative, 
but to hold that there was no contract 
between the millers or the dealers and 
the State of Punjab or its officers pursuant 
to which rice was sold with the result that 
the transaction was not a taxable event 
and respondents Nos. 2 and 8 could not 
be made liable to purchase tax by the 
Assessing Authority.” 

4, Thereafter, another judgment of the 
Supreme Court in Vishnu Agencies (Pvt.) 
Lid. v. Commercial Tax Officer, AIR 1978 
SC 449 has come wherein the provisions 
of the Cement Control Order, 1948 issued 
under the W. B. Cement Control Act, 
1948, and the Andhra Pradesh Paddy Pro- 
curement (Levy) Orders, came up for inter- 
pretation. On consideration of the provi- 
sions of those particular Orders, their 
nh of the Supreme Court observed 

us:— 

“Applying the ratio of Gannon Dunker- 
ley, AIR 1958 SC 560 the true question 
for decision, therefore, is whether in the 
context of the Control Orders issued by 
the Government of West Bengal for re- 
gulating the supply and distribution of 
cement, the transactions under which the 
appellant supplied cement to persons who 
were issued permits by the authorities to 
obtain the commodity from the appellant, 
involved an element of volition or con- 
sensuality. If they did, the transactions 
would amount to sales but not otherwise. 
It is undeniable that under Para. 2 of the 
West Bengal Order of 1948, which we 
have for convenience designated as the 
Cement Control Order, no person can dis- 
pose of or agree to dispose of any cement 
except in accordance with the conditions 
contained in a written order of the Direc- 
tor of Consumer Goods or the authorities 
specified in that paragraph. That is a 
limitation on the dealer’s right to supply 
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cement, Correspondingly by paragraph 8, 
no person can acquire or agree to acquire 
cement from any person except in accord- 
ance with the conditions contained in a 
written order of the Director of Con- 
sumer Goods or the authorities specified 
in that paragraph. That is a limitation on 
the consumers right to obtain cement. 
Paragraph 4 puts a restriction on the 
price which a dealer may charge for the 
commodity by providing that no person 
shall sell cement at a price higher than 
the notified price. Paragraph 8 imposes on 
the dealer the obligation to supply cement 
by providing that no person or stockist 
who has any stock of cement in his pos- 
session and to whom a written order has 
been issued under Para. 2, shall refuse to 
sell the same at a price not exceeding the 
notified price. A person who contravenes 
the provisions of the Cement Control 
Order is punishable under Section 6 of 
the West Bengal Cement Control Act, 
1948 with imprisonment for a term which 
may extend to three years or with fine or 
with both. 


These limitations on the normal right of 
dealers and consumers to supply and ob- 
tain the goods, the obligations imposed 
on the parties and the penalties prescrib- 
ed by the Control Order, do not, in our 
opinion, militate against the position that 
eventually, the parties must be deemed to 
have completed the transactions under an 
agreement by which one party bound it- 
self to supply the stated quantity of goods 
to the other at a price not higher than the 
notified price and the other party consent- 
ed to accept the goods on the terms and 
conditions mentioned in the permit or the 
order of allotment issued in its favour by 
the concerned authority. Offer and ac- 
ceptance need not always be in an ele- 
mentary form, nor indeed does the law 
of contract or of Sale of Goods require 
that consent to a contract must be express. 
It is common place that offer, and accept- 
ance can be spelt out from the conduct 
of the parties which covers not only their 
acts but omissions as well. Indeed, on oc- 
casions, silence can be more eloquent than 
eloquence itself. Just as correspondence 
between the parties can constitute or dis- 
close an offer and acceptance, so can their 
conduct. This is because law does not re- 
quire offer and acceptance to conform to 
any set pattern or formula. 


In order, therefore, to determine whe- 
ther there was any agreement or consen- 
suality between the parties, we must have 
regard to their conduct at or about the 
time when the goods changed hands. In 
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the first place, it is not obligatory on a 
trader to deal in cement nor on any one 
to acquire it. The primary fact, therefore, 
is that the decision of the trader to deal 
in an essential commodity is volitional. 
Such volition carries with it the willing- 
ness to trade in the commodity strictly on 
the terms of Control Orders. The con- 
sumer too, who is under no legal compul- 
sion to acquire or possess cement, decides 
as a matter of his volition to obtain it on 
the terms of the permit or the order of 
allotment issued in hiş favour. That brings 
the two parties together one of whom is 
willing to supply the essential commodity 
and the other to receive it. When the al- 
lottee presents his permit to the dealer, 
he signifies his willingness to obtain the 
commodity from the dealer on the terms 
stated in the permit. His conduct reflects 
his consent. And when, upon the presenta- 
tion of the permit, the dealer acts upon it, 
he impliedly agrees to supply the commo- 
dity to the allottee on the terms by which 
he has voluntarily bound himself to trade 
in the commodity. His conduct too reflects 
his consent. Thus, though both parties are 
bound to comply with the legal require- 
ments governing the transaction, they agree 
as between themselves to enter into the 
transaction on statutory terms, one agree- 
ing to supply the commodity to the other 
on those terms and the other agreeing to 
accept it from him on the very terms. It 
is, therefore, not correct to say that the 
transaction between the appellant and the 
allottees are not consensual. They, with 
their free consent, agreed to enter into the 
transaction. 


We are also of the opinion that though 
the terms of the transaction are mostly 
predetermined by law, it cannot be said 
that there is no area at all in which there 
is no scope for the parties to bargain. The 
West Bengal Cement Control Act, 1948 
empowers the Government by Section 3 to 
regulate or control the prices at which 
cement may be purchased or sold. The 
Cement Control Order, 1948 provides by 
paragraph 4 that ‘no person shall sell 
cement at a higher than notified price’, 
leaving it open to the parties to charge 
and pay a price which is less than the 
notified price, the notified price being 
the maximum price which may lawfully 
be charged. Paragraph 8 of the Order 
points in the same direction by providing 
that no dealer who has a stock of cement 
in his possession shall refuse to sell the 
same ‘at a price not exceeding the notifi- 
ed price’, leaving it open to him to charge 
a lesser price. which the allottee-would be 
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only too agreeable to pay. Paragraph 8 
further provides that the dealer shall de- 
liver the cement ‘within a reasonable 
time’ after the payment of price. Evi- 
dently within the bounds of reasonable- 
ness, it would be open to the parties to 
fix the time of delivery. Paragraph 8-A 
which confers on the allottee the right to 
ask for weighment of goods also shows 
that he may reject the goods on the 
ground that they are short in weight just 
as indeed, he would have the undoubted 


right to reject them on the 
ground that they are not ofthe 
requisite quality. The circumstance that 


in these areas though minimal, the parties 
to the transactions have the freedom to 
bargain militates against the view that the 
transactions are not consensual.” 


5. It appears that on the basis of the 
aforesaid judgment of the Supreme Court, 
the Government of Haryana issued in- 
structions vide letter No. 3922/Reg. 6/SII 
dated 8th September, 1978. copy Anex- 
ure P. 1 to all the Assessing Authorities 
for information and necessary action say- 
ing that the compulsory sale of rice to 
the State Government in pursuance of 
levy procurement scheme under the pro- 
visions of Punjab Rice Procurement 
(Levy) Order, 1958, amounts to a transac- 
tion of sale and is liable to be subjected to 
the levy of Sales Tax under the provisions 
of the Sales Tax Act, with the result that 
the Assessing Authorities started treating 
the transactions in pursuance of Rice Pro- 
curement (Levy) Scheme as sales. As in 
pursuance of these instructions, there is 
a threat to levy Sales Tax on the petitioner 
the present petition calling in question 
the constitutional validity of these instruc- 
tions has been filed. 


6. The petition came up for hearing 
before a Bench of this Court. As the cor- 
rectness of the decision of the Division 
Bench of this Court in Food Corporation 
of India’s case (supra) (ILR (1976) 2 Punj 
and Har 587) had been challenged on the 
basis of the judgment of the Supreme 
Court in Vishnu Agencies’ case (AIR 1978 
SC 449), the Bench ea tee it proper that 
the matter deserved to be decided by a 
larger Bench and that is how we are 
seized of the matter. 

At the outset, it may be observed 


i that before the Division Bench as well as 


* before us the learned counsel appearing 


for the State very fairly conceded that 
it was not proper for the Government to 
have issued such instructions to the 
Assessing authorities and on that score 
the State counsel conveyed his assurance 
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that the State Government would with- 
draw the impugned instructions. If we had 
accepted this assurance then the wrt 
etition would have become infructuous, 
ut considering the importance of the 
matter referred to us, we decided to go 
into the merits of the controversy also. 


8. The short. question that arises for 
our consideration is whether the judgment 
of this Court in Food Corporation of 
India’s case (ILR (1976) 2 Punj and Har 
587) stands overruled by the judgment of 
the Supreme Court in Vishnu Agencies’ 
case (AIR 1978 SC 449). In order to find 
out the correct position, the entire judg- 
ment of the Supreme Court in Vishnu 
Agencies’ case was read to us. Reference 
was also made to the judgment of the 
Supreme Court in Chhitter Mal’s case 
(AIR 1970 SC 2000) on the basis of which 
F pee Corporation of India’s case was de- 
cided. 


9. After giving our thoughtful con- 
sideration to the entire matter, we find 
that the Contro] Orders which were the 
subject-matter of decision in Vishnu 
Agencies’ case were different from the Levy 
Orders under which the State Government 
sets up a machinery for compulsory ac- 
quisition of the essential commodities. 
Further, the judgment of the Supreme 
Court in Chhitter Mal’s case which was 
relied upon for deciding the case by the 
Division Bench of this Court in Food Cor- 
poration of India’s case holds the field and 
does not stand impliedly overruled as 
would be evident from the observations of 
their Lordships of the Supreme Court in 
Vishnu Agencies’ case which read as 
under:— 


“In Chhitter Mal Narain Das v. Commr. 
of Sales Tax, (1971) 1 SCR 671: {AIR 1970 
SC 2000) the appellants who were dealers 
in Foodgrains supplied to the Regional 
Food Controller diverse quantities of 
wheat in compliance with the provisions 
of the U. P. Wheat Procurement (Levy) 
Order, 1959. The High Court held in a 
reference made to it under the Sales Tax 
Act that the transaction amounted to sale 
and was exigible to sales tax. In appeal 
to this Court it was held by a Bench con- 
sisting of Shah and Hegde, JJ. that Cl. 3 
of the U. P. Procurement (Levy) Order 
1959 sets up a machinery for compulsory 
acquisition by the State Government of 
stocks of wheat belonging to the licensed 
dealers that the order contains a bald in- 
junction to supply wheat of the specified 
quantity day after day, that it did not 
envisage any consensual arrangement and 
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that the order did not even require the 
State Government to enter into an infor- 
mal contract with the supplier. Delivering 
the judgment of the Bench, Shah, J. ob- 
served that the transaction in which an 
obligation to supply goods is imposed, 
and which does not involve an cbligation 
to enter into a contract cannot be called 
a ‘sale’, even if the person supplying 
goods is declared entitled to the value of 
goods which is determined in the pre- 
scribed manner. It was observed that the 
decision in Indian Steel and Wire Pro- 
ducts (AIR 1968 SC 478) does not justify 
the view that even if the liberty of con- 
tract in relation to the fundamentals of 
the transaction is completely excluded, a 
transaction of supply of goods pursuant 
to directions issued under a Control Order 
may be regarded as a sale. This decision 
is clearly distinguishable since the provi- 
sions of the Wheat Procurement Order 
were construed by the Court as being in 
the nature of compulsory acquisition of 
Property obliging the dealer to supply 
wheat from day to day. Cases of compul- 
sory acquisition of property by the State 
stand on a different footing since there is 
no question in such cases of offer and 
acceptance nor of consent either express 
or implied. 


We would, however, like to clarify that 
though compulsory acquisition of property 
would exclude the element of mutual as- 
sent which is vital to a sale, the learned 

udges were, with respect, not right in 
olding in Chhitter Mal (AIR 1970 SC 
2000) that even if in respect of the place 
of delivery and the place of payment of 
price, there could be a consensual arrange- 
ment, the transaction will not emount to 
a sale &. 677) (of SCR) : (at page 2004 of 
AIR). The true position in law is as stated 
above, namely, that so long as mutual as- 
sent, express or implied is not totally ex- 
cluded, the transaction will amount to a 
sale. The ultimate decision in Chhitter 
Mal can be justified only on the view 
that Cl. 8 of the Wheat Procurement 
Order envisages compulsory acquisition 
of wheat by the State Government from 
the licensed dealer. Viewed from this 
angle, we cannot endorse the Court's 
criticism of the Full Bench decision of 
the Allahabad High Court in Commr. of 
Sales Tax U. P. v. Ram Bilas Ram Gopal 
AIR 1970 All 518 which held while con- 
struing Cl. 8 that so long as there was 
freedom to bargain in some areas the 
transaction could amount to a sale though 
effected under compulsion of a_ statute. 
Looking’ at the scheme of the U. P. Wheat 
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Procurement Order, particularly Cl. $ 
thereof, this Court in Chhitter Mal seems 
to have concluded that the transaction 
was in truth and substance in the nature 
of compulsory acquisition, with no real 
freedom to bargain in any area. Shah J. 
expressed the Court’s interpretation of 
cl. 3 in no uncertain terms by saying that 
it did not envisage any consensual 
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arrangement . 


10. From the aforesaid observations, i 
is clear that the Control Orders under 
which compulsory acquisition of foodgrain 
can be made stand on a different footing 
and in those cases the transactions would 
not amount to sale. It is correct that their 
Lordships did not agree with the observa- 
tions of the learned Judges in Chhitter 
Mal’s case (AIR 1970 SC 2000) to the effect 
that even if in respect of the place of 
delivery and the place of payment of 
price there could be a consensual arrange- 
ment, the transaction will not amount to 


relevant procurement 
orders are concerned, the view in Chhitter 
Mal’s case was upheld. That being so, 
there is no merit in the contention of the 
Jearned State counsel that the judgment of 
this Court in Food Corporation of India’s 
case (ILR (1976) 2 Punj and Har 587) 
stands overruled and does not lay down 
a correct law. 


11. In this view of the matter the in- 
structions issued by the State, copy An- 
nexure P. 1 to the petition, cannot has 
be sustained and have to be quashed. 


12. Consequently, we allow this peti- 
tion with costs and quash the instructions 
of the State of Haryana issued vide 
letter No. 8922/Reg. 6/SIE dated 8th 
September, 1978 (Copy Annexure P. }) 
Counsel’s fee Rs. 250/-. 

Petition allowed. 
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Constitution of India, Arts, 226,14 — 
Discrimination — Plea when may be rais- 
a: €d — Eviction order passed against peti- 

‘tioner for illegal use of premises — Order 
not challenged on merits in writ petition 

— Plea that others (not party to petition) 

also using premises illegally but not pro- 

ceeded against and thus petitioner is dis- 
criminated — Not maintainable. (Public 
Premises (Eviction of Unauthorised Occu- 
pants) Act (1971), S. 5; Capital of Punjab 

(Development and Regulation) Act (1952), 

S. 8-A). 

The petitioner was a tenant of cer- 
tain residential premises at Chandigarh. 
He started running paying guest house in 
the said premises. The Estate Officer pass- 
ed orders for resumption of the premises 
and eviction of the tenant as the premises 

ə meant for residential purpose were put to 
use for running paying guest house by 
him. The orders of resumption and evic- 
tion were unsuccessfully challenged by 
him before the appropriate authorities. 

Therefore, he filed writ petition. The 

orders of the authorities were not chal- 

lenged on merits but the petitioner took 
the plea that even the Governments of 

Punjab and Haryana were using residential 

buildings to run official guest houses and 

therefore, the action eee against hirn 
was discriminatory. 

Held, the plea could not be entertained 
as the Governments of Punjab and Har- 
yana were not parties to the petition. 
When the legal orders of resumption and 
eviction were passed against the peti- 
tioner, he could not be heard to say that 

b some persons who, according to him, were 
making similar misuse of residential 
houses, were not proceeded against and so, 
against him also, no action ought to have 
been taken and if such an action was taken 
against him, that would: be a discrimina- 

torv one violating the provisions of Art. 14 

of the Constitution of India. If a citizen 

feels that he is entitled to make a griev- 

ance against the owner or lessee of a 

building, who happens to be putting that 

building to an impermissible use, he may 
move the authority which is competent to 
take action and if such authority does not 
take any action, then, perhaps, he can seek 

a writ of mandamus if he can prove the 

factum of misuse and his right to redress. 
a (Paras 4, 5) 

H. L. Sibal, Sr. Advocate (R. L. Sharma, 
S. C. Sibal, with him) for Appellant; Anand 
Swaroop, Sr. Advocate (M. L. Bansal and 
Sunil Parti, with him) for Respondents. 


D. S$. TEWATIA, J.:— The sole ques- 
tion that falls for determination in this 
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letters patent appeal is as to whether the 
action of the Estate Officer, Union Terri- 
tory, Chandigarh, respondent No. 2, in re- 
suming the site in question, on which 
house No. 1515 at Sector 18-D in Chandi- 
garh stands constructed, and thereafter 
ordering the eviction of the tenant-appel- 
lant (hereinafter referred to as the tenant) 
under Section 5 of the Public Premises 
(Eviction of Unauthorized Occupants) Act, 
1971 (hereinafter referred to as the Evic- 
tion Act), is discriminatory in character 
and violative of Article 14 of the Consti- 
tution of India in that, as against the 
States of Punjab and Haryana, which also 
happened to run guest houses in the resi- 
dential buildings of Chandigarh as does 
the tenant, no such action had been taken 
by the Estate Officer. 


2. The proposition posed above has to 
be approached in the light of facts which 
are not in dispute that house No. 1515 at 
Sector 18-D in Chandigarh was owned by 
Mr. F. S. Multani who had leased out the 
same to Mohinder Singh tenant. The tenant 
started running a paying guest house in 
the said premises naming the same as the 
“Capital Paying Guest House, Chandi- 
garh”. The site was resumed on the 
ground that running of a paying gust 
house amounted to a violation of the terms 
of sale of plot as it had been transferred 
by the Union of India, respondent No. 1, 
to the said owner for residential purposes 
only. The tenant had challenged the order 
of the Estate Officer, passed under Sec- 
tion 8-A of the Capital of Punjab (Deve- 
lopment and Regulation) Act, 1952 (here- 
inafter referred to as the Act), in appeal 
under Section 10 of the Act. The Chief 
Administrator, Chandigarh, dismissed the 
appeal of the appellant on merits. The 
eviction order passed under Section 5 of 
the Eviction Act was similarly challenged 
in appeal which was dismissed on merits. 
Neither before the learned single Judge 
whose order is under challenge in this ap- 
peal nor before us, the decision of the ap- 
pellate authorities under Section 10 of the 
Act or under Section 5 of the Eviction Act 
has been challenged on merits. 


3. To the averments in the petition 
that the Estate Officer had allowed the 
Governments of Punjab and Haryana to 
use residential buildings as official guest 
houses while he had taken action against 
the tenant and his landlord for putting a 
residential building to an identical use, the 
reply on behalf of the Union Territory 
Administration was that the official guest 
houses were meant for officers and no pro- 
fit motive being involved, the use of the 
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residential buildings in such a case would 
not tantamount to the residential buildings 
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have been taken and if such an action was). 
taken against him, that would be alj- 


being used for business or commercial 
purposes while in the case of private guest 
houses, the reason for running them as such 
was to earn livelihood and such a use 
tantamounted to the use of the residential 
buildings for business purposes. The learn- 
ed single Judge appeared to accept the 
aforesaid distinction sought to be high- 
lighted in the return of the Union Terri- 
tory Administration and held that the 
guest houses of the States of Punjab and 
Haryana being run by them did not fall in 
the same category as that of the private 
guest house being run by the tenant and, 
therefore, the respondent had not discri- 
minated against the tenant or other per- 
sons falling in that category, 


4. I do not think it was open to the 
learned single Judge, or is open to us in 
appeal, to entertain a submission the ac- 
ceptance whereof would adversely affect 
the parties which were not before the 

ourt. The factum whether the Punjab or 
the Haryana Government were or were 
not using the residential buildings which 
they occupied otherwise than as residential 
buildings, had first to be gone into by the 
authority which was competent to take ac- 
tion under Section 8-A of the Act. The 
data which the respondent-Union Terri- 
tory Administration in its reply has fur- 
nished regarding such guest houses, may 
not be the facts which the Punjab and 
Haryana Governments would be prepared 
to endorse, for they might have come for- 
ward with other facts, which could sway 
the decision one way or the other, if they 
had been a party to the writ petition. 


5. If a citizen feels that he is entitled 
to make a grievance against the owner or 
lessee of a building, whothappens to be 
putting that building to an impermissible 
use, he may move the authority which is 
competent to take action under Sec- 
tion 8-A of the Act and if such authority 
does not take any action, then, perhaps, he 
can seek a writ of mandamus if he can 
prove the factum of misuse and his right 
to redress. But no one, who is found to 
have put a building to an impermissible 
use and against whom a legal order under 
Section 8-A of the Act is passed and his 
appeal under Section 10 of the Act had 
been dismissed on merits, can be heard 
to say that some persons who, according 
to him, were making similar misuse of resi- 
-idential houses,. were not proceeded 
against and so, against him also, no action 
lunder Section 8-A of the Act ought to 





discriminatory one violating the provisions 
of Article 14 of the Constitution of India. 

6. For the reasons aforesaid, I find no 
merit in the appeal and dismiss the same 
but make no order as to costs. 

S$. C. MITAL, J. :— I agree. 

SUKHDEV SINGH KANG, J. :— I too 
agree. . 

Appeal dismissed. 


AIR 1980 PUNJAB AND HARYANA 284 
FULL BENCH 
S. S. SANDHAWALIA, C. J., BHOPIN- 
DER SINGH DHILLON AND 
G. C. MITAL, JJ. 
Mrs. Florabel Skinner and others, Peti- 4$ 


tioners v. Jai Bajrang Kala Mandir Ram 
Lila Mandal, Hissar, Respondent. 

Civil Revn. No. 58 of 1978, D/- 5-11- 
1979.* 

Contract Act (1872), Ss. 3, 4, 5 — Ac- 
ceptance and revocation of proposals — 
Whether a party who offers to be bound 
by statement of any of opposite parties, 


cannot resile from such offer after the 
other party has agreed to make such 
statement. AIR 1976 Punj and Har 2873 


(1955) 57 Pun LR 327; AIR 1961 Punj 31 
and (1978) 2 Rent LR 708, Overruled. 


An offer made by one person on accept- 
ance by the person to whom such offer is 
made, becomes an agreement under the 
law of Contract and none of the parties , 
can resile therefrom. On this principle, the 
statement made by the plaintiff, in the 
instant case, that the suit be decided on 
the basis of statement made by defendant 
on acceptance by the defendants, became 
a binding contract between the parties 
and none of the parties could resile there- 
from at any time after the contract was 
complete. Therefore, the plaintiff, on the 
facts of this case, could not withdraw the 
offer even before the statement of defend- 
ant was recorded. However, it will be 
entirely different if defendant refused to 
make a statement. Since the agreement is 
to abide by the statement of defendant 
and if defendant refuses to make the state- 
ment, there will be no option with the 
Court except to proceed with the suit in í 
accordance with law. AIR 1976 Punj and” 


“Decided by Full Bench on order of Re- 
ference made by S. S. Sandhawulia C. J. 
and I. S..Tiwana, J., D/- 27-9-1979. 
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Har 287; (1955) 57 Pun LR 327; AIR 1961 
Punj 31 and (1978) 2 Rent LR 708, Over- 
ruled; AIR 1926 Lah 240 (1); AIR 1959 
Punj 252 and (1967) 69 Pun LR 651; Ap- 
proved (Case law discussed). 
(Paras 14, 19) 
However, there is an exception that if, 
in a given case, sufficient cause is shown 
to the satisfaction of the Court and the 


- Court is satisfied, it may permit a party to 


resile from the same. In the instant case 
there was a completed contract between 
the parties to abide by the statement of 
defendant and since no plea of  sufficieut 
cause to resile from the same was taken 
by the plaintiff, except that he just wanted 
to resile from the same, the trial Court 


was in error in permitting the plaintiff to - 


resile from the Contract. 


(Paras 25, 16. 9) 
Cases Referred: Chronological -Paras 
(1978) 2 Rent LR 708 


AIR 1976 Punj and Har 287 2, 9, 13, 

22, 23, 24 
(1967) 69 Pun LR 651 6, 20 
AIR 1961 Punj 31 7, 24 


AIR 1959 Puni 252: 61 Pun LR 264 5, 3 
2 


ATR 1957 Orissa 226 8 
(1955) 57 Pun LR 327 7. 13, 21 
AIR 1952 AH 882: 1952 AN LJ 476 (FB) 
8, 13, 15, 19 
AIR 1952 All 890: 1952 All LJ a (FB) 
, 15, 19 
AIR 1941 Lah 178 5, 18. 20 
AIR 1986 Mad 856 8 
AIR 1926 Lah 240 (1) 5, 20 
B. S. DHILLON, J.:—The brief facts 
giving rise to this case are that the land in 
dispute was taken on lease by the plaintiff 
to hold Ramlila on a yearly rent of Rupees 
500/-. It was averred that the defendants 
and their Karindas wanted to dispossess 
the plaintiff forcibly from the sunit land 
and thus relief by way of issuance of per- 
manent injunction was sought. During the 
pendency of the suit, on September 22, 
1977, Bahadur Chand, Managing Director, 
Jai Bajrang Kala Mandir, Hansi, Plaintiff, 
along with his counsel Shri T. D. Hans 
made a statement that if defendant No. 1 
makes a statement in the Court’ that re- 
ceipts dated October 26, 1974, and Octo- 
ber 9, 1975, were not issued by her, the 
suit of the plaintiff may be dismissed and, 
otherwise, it be decreed. Shri 
Sharma, counsel for the defendants, on the 
same date accepted this offer and the case 
was adjourned to September 24, 1977, for 
the statement of defendant No. 1. On that 
gna but before 
, be recorded, the 
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plaintiff made an application withdrawing 
the offer. However, the. statement of de-. 
fendant No. 1 was recorded, but the trial 
Court ultimately held that the offer having 
been withdrawn before the recording of 
the statement, the plaintiff was entitled to 
have the suit decided on merits. Conse- 
quently, the defendants came up in revi- 
sion against this order. 


2. The revision petition came up for 
hearing before S. P. Goyal J. on Septem- 
ber 14, 1978, who referred the case to a 
larger Bench to resolve the conflict in 
the cases decided by this Court referred 
to in the reference order. The case was 
then listed for hearing before a Division 
Bench ‘consisting of S. S. Sandhawalia, 
Chief Justice and I. S. Tiwana, J., on 
September 27, 1979, when their Lordships 
referred this case to a larger Bench as it 
was argued that a Division Bench in Tha- 
kur Singh v. Inder Singh, AIR 1976 Punj 
and Har 287, did not lay down the correct 
law. This is how this case has been placed 
before the Full Bench. 


8. As will be apparent from the facts 
of the case the important question of law 
which needs determination in this revision 
petition is whether a party who offers to 
be bound by the statement of any of the 
opposite parties, cannot resile from such 
an offer after the other party has agreed 
to make such statement unless there be 
sufficient cause shown to the satisfaction 
of the Court for allowing the offer to be 
withdrawn. 


4. On first principle, it appears that 
where an agreement is made between the 
parties to abide by the statement of a per- 
son, it cannot be said that it is not a valid 
agreement enforceable by the Court except 
when there are sufficient reasons for resil- 
ing from it, in which case the Court may 
allow one of the parties to resile from the 
agreement. 

5. The matter is not res integra. As — 
far back as in 1926, Shadi Lal C. J. of the 
Lahore High Court in Ram Chaj v. Duni 
Chand, AIR 1926 Lah 240 (1), held that 
there is nothing in Sections 9, 10 and 11 
of the Indian Oaths Act, 1878, which al- 
lows a party, who has agreed to the ad-. 
ministration of an oath by his opponent, 
to revoke his offer after it has been ac- 
cepted by the latter, but the Court has 
discretion to allow retraction if good 
grounds are shown therefor. A similar 


‘view was taken by. Bhide J. in Allah Rakha 


v. Punnun, AIR 1941 Lah 173. A Division 
Bench of this Court in Manohar Lal v. 
Onkar Dass alias Omkar Dass, (1959) 61 
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Pun LR 264: (AIR 1959 Punj 252), held 
as follows :— 


“There is no provision in the Indian 
Oaths Act under which a suit can be 
decided against a party merely because 
the said party has refused to take the oath 
which he at one stage accepted to take. It 
is true that the person offering to take 
oath cannot withdraw the offer after the 
same has been accepted, unless, of course, 
he gives adequate reasons for the same 
and the Court permits him to do so. The 
person accepting to take the oath is, how- 
ever, not bound to take the oath and 
the suit cannot be deemed to have been 
adjusted merely by the statement that if 
he took the oath, one result will follow, 
and if he refused to take the oath, another 
result will follow.” 

6. In Kundan v. Kartara, (1967) 69 Pun 
LR 651, a single Bench of this Court fol- 
lowing the Division Bench decision in 
Manohar Lal’s case (supra) held that a 
party cannot be allowed to withdraw the 
offer after it has been accepted unless it 
gives adequate reasons and the Court per- 
mits it to do so. 


7. However, in Moni Ram v. Hari 
Chand, (1955) 57 Pun LR 827, a learned 
single Judge of this Court took the view 
that a party agreeing to the appointment 
of a referee and consenting to the case 
being decided on the statement made by 
the referee, is not debarred from resiling 
from the agreement before the referee 
makes the statement. It was observed by 
the learned Judge that a compromise could 
not so far be completed till the terms of 
the offer were not complied with and if 
before that one of the parties wanted to 
resile, that was permissible in law. This 
view does not appear to be correct. The 
moment an offer is made by a party and 
the same is accepted by the other party, 
the agreement is complete; the subsequent 
part of making a statement or complying 
with the terms of the offer, is a question 
which will determine the merits of the 
controversy in issue. As far as the agree- 
ment is concerned, it is completed when 
the offer made by one party is accepted 
by the other party. I am, therefore, m- 
clined to hold that the view taken bv the 
learned Judge in Moni Rar’s case (supra) 
is not sustainable in law. In a subsequent 
single Bench judgment of this Court in 
Gian Chand Sharma v. Bansi Lal, AIR 
1961 Punj 31, the learned Judge took the 
view that a party making an offer for the 
appointment of a referee can resile from 
the same before the statement is actually 
made by the referee. I have very carefully 
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gone through this judgment and I find that 
the view P S by the learned Judge 
is not sustainable in law. The agreement 
of the parties to the appointment of a 
referee cannot be called an adjustment of 
the suit within the meaning of Order 28, 
Rule 8 of the Code of Civil Procedure, 
but the party making an offer that it would 
be bound by the statement of the other 
party, cannot resile from the same except 
with the permission of the Court if suffi- 
cient cause is shown to the satisfaction of 
the Court for allowing the offer to be 
withdrawn. The view of the learned 
Judge in this case that such an agreement 
cannot be enforced in the same suit, is not 
tenable. If on the basis of an agreement, 
which in my opinion, is of binding nature, 
except of course, when adequate reasons 
are given for resiling from the same with 
the permission of the Court, a referee 
makes a statement, that statement be- 
comes the basis for the decision of the 
suit. However, it will depend on the con- 
tents and the shape of the agreement whe- 
ther the true basis of the power of the 
Court to decide a case in accordance with 
the agreement between the parties is the 
agreement of the parties or the principle 
as enshrined in Section 20 of the Evidence 
Act. In a given case, the agreement be- 
tween the parties may be the true basis of 
the power of the Court to decide the case 
and in another given case, the statement 
made in pursuance of the agreement be- 
tween the parties may become the basis of 
evidence admissible under Section 20 of 
the Evidence Act. Whatever the case may 
be, that relates to the sphere of the deci- 
sion of the suit itself but as regards the 
oar nent made between the parties to 
abide by the statement of a person, the 
said agreement becomes complete once an 
offer is made by one party and the same 
is accepted by the other party. A person 
who himself offered to abide by the state- 
ment of the other party or by a third per- 
son, cannot subsequently be allowed to go 
back from the said agreement so as to suit 
his convenience, except, of course, if there 
are sufficient reasons shown to the Court 
and in that case the Court may permit 
him to withdraw from the offer of agree- 
ment. This principle is based on good pub- 
lic policy. I am, therefore, of the opinion 
that the two single Bench decisions of this 
Court in Moni Ram’s case (supra) and 
Gian Chand Sharma’s (supra), have not 
correctly laid down that law on the sub- 
ject. 


8. It may also be observed that the 
Full Benth decisions of the Allahabad 
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High Court in Saheb Ram v. Ram Newaz, 
AIR 1952 All 882; Munshi Singh v. Ewaz 
Singh, ATR 1952 All 890 (FB); the decision 
of the Madras High Court in S. E. Maku- 
dam Mohommad v. T. V. Mahommad 
Sheik Abdul Kadir, AIR 1986 Mad 856; 
and so also the decision of the Orissa High 
Court in Gudla Venkatraratnamma v. 
Sindhiri Satyanarayana, AIR 1957 Orissa 
226, have taken the same view as I am 
inclined to take in this case. The observa- 
tions made by their Lordships of the 
Allahabad High Court in Saheb Ram’s 
case (supra) that the true basis of the 
power of the Court to decide a case in 
accordance with the agreement between 
the parties is neither Section 20 of the 
Evidence Act, nor Order 28, Rule 8 of the 
Code of Civil Procedure, nor the Arbitra- 
tion Act but the agreement of the parties 
themselves have been made in different 
context. The said statement of law may be 
correct on the facts and circumstances of a 
case but there may be cases where keep- 
ing in view the terms and the nature of 
the agreement, the statement so made by 
the person on whose statement the parties 
agreed to be bound by, may be a piece of 
evidence as ‘postulated under Section 20 of 
the Evidence Act. In the present case 
I am not concerned as to the ultimate deci- 
sion as regards the merits of the case but 
I am concerned with a limited question 
of law whether a party who offers to be 
bound by the statement of any of the 
opposite parties or by the statement of a 
third person, is permitted to resile from 
such an offer if the other party has ac- 
cepted the same unless there is sufficient 
cause shown to the satisfaction of the 
Court for allowing the offer to be with- 
drawn. It would thus be seen that on first 
principle and also in view of the authorita- 
tive pronouncements, reference to which 
has already been made in the earlier part 
of the judgment, I am inclined to hold 
that where a party offers to be bound by 
the statement of any of the opposite par- 
ties or by the statement of a third person, 
it cannot resile from such an.offer if the 
other party has agreed to make sucha 
statement unless there is sufficient cause 
shown to the satisfaction of the Court for 
allowing the offer to be withdrawn. 


9. Before parting with the judgment, a 
reference may be made to a decision of 
this Court in. Thakur Singh’s case (AIR 
1976 Punj and Har 287) (supra) which 
finds mention in the reference order made 
by the Division Bench. It may be observ- 
led that this decision has no bearing on the 
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question which is proposed to be 
in this case. 


10. In that case, a Division Bench of 
this Court held that a compromise contain- 
ing the offer of special oath would be 
covered by the provisions of Section 20 of 
the Evidence Act if the statement is made 
strictly in accordance therewith. The said 
decision nowhere examines the question 
whether a person, who makes the offer, 
can, as a matter of right, withdraw the 
offer after his offer to be bound down by 
ay statement of the other party, is accept- 
ed. 

For the reasons recorded above, I accept 
the revision petition; set aside the order 
of the trial Judge and direct him to pro- 
ceed further with the disposal of the suit 
in accordance with law. However, there 
will be no order as to costs. 


GOKAL CHAND MITAL, J. :— I have 
perused the judgment prepared by BB. S. 
Dhillon, J. Although I agree that the order 
of the trial Judge deserves to be set aside, 
but do not agree with all the reasons re- 
corded by my learned brother and, there- 
fore, wish to record by own reasons. 

12. The substantial question of law 
which arises for consideration in this case 
is that if a party makes an offer that he 
would be bound by the statement of the 
opposite party for the dismissal or decree 
of the suit and if that offer is accepted by 
the opposite party, whether the party who 
made the offer can resile therefrom before 
the statement of the opposite party is re- 
corded. 

18. The respondent-plaintiff brought a 
suit for permanent injunction against the 
petitioners-defendants on the ground that 
the plaintiff was a lessee of the land in 
dispute on a yearly rent of Rs. 500/- and 
the defendants and their karindas wanted 
to dispossess the plaintiff forcibly. During 
the pendency of the suit, the Managing 
Director of the plaintiff along with its 
counsel made a statement that if defend- 
ant No. 1 makes a statement in Court that 
receipts dated 26th October, 1974, and 9th 
October, 1975, were not issued by her, the 
suit of the plaintiff may be dismissed, 
otherwise it be decreed. This offer was ac- 
cepted by counsel for the defendants on 
the same day and the case was u 
to 24th September, 1977, for recording the 
statement of defendant No. 1. On 24th 
September, 1977, defendant No. 1 appear- 
ed to make a statement but before the 
statement could be recorded, the plaintiff 
made an application to the Court with- 
drawing the offer to be bound by the state- 
ment of defendant No. 1. Before the ap- 
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plication could be decided, the statement 
of defendant No. 1 was recorded, but ulti- 
mately by order dated 7th October, 1977, 
the trial Court allowed the application of 
the plaintiff on the sole ground that the 
plaintiff had withdrawn the offer before 
the statement was made by defendant 
No. 1 and ordered the suit to proceed on 
merits. On coming to the aforesaid conclu- 
sion that such an offer could be withdrawn 
before the statement is actually made, the 
trial Judge followed a single Bench deci- 
sion of this Court in Moni Ram v. Hari 
Chand, (1955) 57 Punj LR 827. The de- 
fendants came to this Court in the present 
revision and S. C. Mital, J. admitted the 
revision on the basis of Allah Rakha v. 
Punnun, AIR 1941 Lah 178; and a Full 
Bench judgment of the Allahabad High 
Court in Saheb Ram v. Ram Newaz, AIR 
1952 All 882. When the revision came up 
for final disposal before S. P. Goyal, J., he 
noticed the conflict in various decisions of 
this Court and, therefore, referred the 
matter to be decided by a larger Bench. 
When the matter came up before the Divi- 
sion Bench, the Chief Justice and I. S. 
Tiwana, J. doubted the correctness of the 
Division Bench decision of this Court in 
Thakur Singh v. Inder Singh, AIR 1976 
Punj and Har 287, in view of the Full 
Bench judgment of Allahabad High Court 
in Saheb Ram’s case (supra), and, there- 
fore, referred the matter to be decided by 
a still larger Bench and that is how, the 
case has been laid before us. 


14. Under the law of contract, an offer 
made by a party to another merely re- 
mains an offer and can be withdrawn at 
any time before it is accepted by the 
other party. But it is settled principle of 
law that once offer is accepted, an agree- 
ment comes into being and the party mak- 
ing the offer cannot resile from the offer 
and in spite of resiling from the same, 
would remain bound by the contract which 
has come into being by the acceptance of 
the offer by the other party. 


15. The question which arises in the 
present case is, whether the offer made by 
the plaintiff and accepted by the defen- 
dants would be an agreement under the 
law of contract or can have some different 
connotation. The other possibilities of con- 
sidering such an agreement can be under 
the Oaths Act, 1878, but that Act has been 
repealed in 1969 and, therefore, this point 
can no longer be under consideration. 
However, even under the Oaths Act, 1878, 
the Full Bench of the Allahabad High 
Court in Saheb Ram’s zase (AIR 1952 All 
882) (supra) and Munshi Singh v. Ewaz 


Singh, AIR 1952 All 890 (FB), had held 
that on an agreement to abide by the 
statement of a person, whether on oath or 
without it, none of the-parties can resile 
from the same. Under the 1969-Oaths Act, 
which repealed the 1878-Act, there are no 
corresponding provisions like Sections 9 
to 12 of the earlier Act and, therefore, 
no point for consideration arises under the 
1969-Oaths Act. 


16. The other possibilities are to treat 
such an agreement under Order 23 R. 3, 
Code of Civil Procedure, Arbitration Act 
or under Section 20 of the Evidence Act. 
After considering the entire matter, J do 
not find that such an agreement would 
fall under Order 28 Rule 8 of the Code 
of Civil Procedure, because by agreement 
alone there is no adjustment of the suit, 
wholly or in part. What Order 23 Rule 3 
envisages is the agreement of the parties 
from a reading of which the dispute in 
the suit can be decided between the par- 
ties, wholly or in part. But the agreement 
in the present case by itself, cannot decide 
the controversy in the suit, either wholly 
or in part, because in pursuance of the 
agreement, defendant No. 1 has to make a 
statement which statement alone would 
be considered by the Court to see whe- 
ther the suit can be decided wholly or in 

art on the basis of that Statement. There- 
ore, Order 28, Rule 8 of the Code of 
Civil Procedure would not apply in this 
case. 


17. Even the Arbitration Act would 
not apply, as the agreement in hand is 
not an agreement to refer the dispute in 
the suit to an arbitrator. What the arbitra. 
tor has to do is to hear the dispute of the 
parties and, on consideration of the mate- 
rial produced before him, to give a final 
decision on the dispute. Moreover, under 
the Arbitration Act, after a valid arbitra- 
tion agreement is arrived at, the arbitrator 
takes proceedings in accordance with the 
Arbitration Act which have to be filed in 
Court and against which objections can be 
filed by the parties, on the decision of 
which either the award is made the Rule 
of the Court or the award is set aside. 
modified or again remitted to the arbitra- 
tor for certain matters. That, again, is not 
applicable to the present agreement and, 
therefore, the Arbitration Act will not 
apply. 

18. Then we are left with Section 20 
of the Evidence Act, which deserves te 
be reproduced along with its illustration:— 

“20. Admissions by persons expressly re- 
ferred to by party to suit— Statements 
made by persons to whom a party to the 


=.: 3980 
- suit. has expressly’-referred’ for information: 


.. admissions, -. 


' Opposite party wo 


ott 


ment of his nominee (who is 
termed as a referee) and such a statement ` 


in reference to'a matter in‘ dispute ara 
Illustration, . 


The question is’ whether a horse sold 


“by A to B is sound. 


A says to B—-.“Go and ask C, C knows 


all abont it.” C’s statement is an admis- 


sion. 


A reading of the aforesaid provision along 
with the illustration would show that the 
statement envisaged thereunder, which is 
relevant on certain matters for the deci- 


Sion of the suit, is treated as an admission 


in the suit and the Court would be entitl- 
ed to take the admission along with other 


‘material on, record in taking a final deci- 
sion of the suit. But the statement made ` 


by the person is neither in pursuance of an 


‘agreement of the parties nor it amounts to 


the final decision of the suit. Section 20 
of the Evidence Act does not envisage any 
agreement between the parties to the liti- 


gation, but. any one of the parties can 


make a statement to be bound by the state- 
sometimes 


of the nominge is treated as an admission 
of. the party from’ which that party can- 
not resile later on. But the statement of 


nominee by virtue of Section 20 would: 


be treated as an admission of the party 


‘and not of the opposite party, nor would 


it amount to the decision of the suit. While 
the party, at whose instance the nominee 


made the statement, would be bound by `’ 
the statement of the nominee and cannot ' 
-resile therefrom, the same would not be 


binding on the oppose party and the 


that the statement of the nominee is 


wholly wrong. Therefore, statement under - 


Section 20 of the Evidence Act is made 
neither on the agreement of the parties 


nor amounts to an adjustment of the suit. . 


Thus, Section 20 of the Evidence Act also 
has no relevance for the purposes. of deci- 
sion of the point which we are called 
upon to answer. 


. I9. We are now left with the Contract 
Act. As already observed, an offer made 


by one person on acceptance by the per- - 


son to whom such offer is made, becomes 
an ‘agreement. under the law of Contract 


and none of the parties can resile there- 
from.. On this principle, we hold that the 
statement made by the. plaintiff, that the 
. [suit be decided on the basis of statement 
made by defendant No. 1, on aceeptance-. 


by the defendants, became a binding con- 
e 1980: Pinge ELAS 3X :G+-34 


rr rite 


- recorded. However, it will. .be 


be entitled to show. 
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tract between the parties’ and none’of thej. 


~ parties could resile therefrom at ‘any time 
‘after the contract was ‘complete... There- 
‘fore, the plaintiff, on the facts of this case, 
‘could not withdraw the offer even before 


the statement of defendant No. 1 ‘was 
entirely 
different if defendant No. 1 refuses: .to 
make a statement. Since the agreement is 
to abide by the statement: of defendant 
No. 1 and if defendant No. 1 refuses. to 
make the statement, there will be no 
option with the Court except to proceed 
with the suit in accordance with law. The 
above view finds full support from the 
two Full Bench judgments of the Allaha- 
bad High Court in Saheb Rams case 
Suh 1952 All 882) (supra) and Munshi 
ingh’s case (AIR 1952 890) (supra); 
and I entirely agree with the reasons re- 
corded’ therein. 


20. The aforesaid view further finds 
support from a decision of Chief Justice 
Shadi Lal in Ram Chaj v. Duni Chand, 
AIR 1926 Lah 240 (1); Allah Rakha’s case 
(AIR 1941 Lah 178) (supra) by Bhide 'J.; 
Manohar Lal v. Onkar Dass, alias Omkar 
Dass (1959} 61 Pun LR 264 :{AIR ` .1959 
Punj 252), by Gosain and Harbans Singh, 
J. and Kundan v. Kartara. (1967) 69- Pun 

R 651 by A. N. Grover J. All the afore- 
said decisions are approved. vi 


21. In Moni Ram v. Hari Chand (1955), 
57 Pun LR 327, by J. L. Kapur J.; Gian 
Chand Sharma v. Bansi Lal, AIR 1961 
Punj 31, by P. C. Pandit J.; and Joginder 
Singh v. Bahadur Singh (1978) 2 Rent -LR 
708, by S. P. Goyal J., a contrary view 
has been taken and. therefore, they are! 
overruled. 


22. This brings me to the considéra- 
tion of the Division Bench judgment of 
this Court in Thakur Singh’s case (AIR 
1976 Punj and Har 287) (supra). After 
going through the facts of the aforesaid 
case, I am of the opinion that the facts of 
that case and the present case aré some- 
what similar. Therein also, while the suit 
was pending, on behalf of the plaintiff, 
a statement was made that the suit of the 

laintiff may be dismissed if Thakur Singh 
efendant takes oath in the Gurdwara that 
the suit.land is not of the plaintiff. and 


-that he has not made any agreement’ of 


it in favour of the plaintiff. -A further - 
statement was also made that in case''the 
defendant does not take oath, ‘suit of-the - 
plaintiff may be decreed. The- defendant — 
accepted the offer of: the plaintiff and 
agreed that the suit may be decided át- 


cording to the offer. made by the plaintiff. . 
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In pursuance of the agreement, Thakur 
Singh defendant took oath in the Gurd- 
wara and made the statement in his own 
favour. After the statement of Thakur 
Singh defendant was recorded, the plain- 
s counsel made a statement that 
Thakur Singh defendant had taken oath 
and on the basis of his statement, plain- 
tiffs suit be dismissed and. ultimately, 
the suit was dismissed by the trial Court, 
in view of the statement of the counsel for 
the A a coupled with the statement 
of Thakur Singh defendant. The plaintiff 
filed an appeal against the decree of the 
trial Court dismissing the suit on the basis 
of Thakur Singh’s statement, which was 
allowed by the District Judge and the 
matter was remanded to the trial Court 
for re-decision on merits. The District 
Judge had allowed the appeal on the 
poe that the counsel for the plaintiff 
ad no power to consent to the settlement 
of the case on the basis of oath being 
taken under Section 9 of the Indian Oaths 
Act, 1878, nor did Section 36, Code of 
Civil Procedure, 1882, give him any such 
authority as no specific power to that 
effect had been given to him in the Vaka- 
latnama executed in his favour by the 
plaintiff.. Then the defendant came up in 
second appeal to this Court. The last por- 
tion of para 5 falls for our consideration, 
which may be reproduced here:— 


“The whole of the 1878 Act has been 
repealed by Section 9 of the 1969 Act. 
ereas provisions ee to other 
Sections of the 1878 Act have been made 
in the new Act, no provisions have been 
made therein corresponding to Ss. 9 to 12 
of the old Act. The only effect of the ex- 
clusion of Sections 9 to 12 of the old Act 
is that if aay party to any judicial pro- 
ceeding offers to be bound by any special 
oath and the Court thinks it fit to ad-. 
minister such an oath to the other party 
consenting thereto and such oath is taken 
by the other party, the evidence given on 
such oath as against persons who offered 
to be bound as aforesaid would no more 
be conclusive proof of the matter stated 
in such deposition. In the instant case, it 
is significant to note that no special oath 
was prescribed. The counsel for the plain- 
tiff in his statement did not prescribe an 
special oath nor any special form of oa 
but merely offered the defendant-appel- 
lant to take oath and make statement on 
the two crucial points in issue in a parti- 
cular Gurdwara. He was not required to 
swear by the Gurdwara or by Guru Granth 
Sahib or in any other special manner. In 
these circumstances, it appears to us that 


A.I. R. 


.the compromise arrived at between the 


counsel for the plaintif on behalf of his. 
elient and the defendant-appellant would 
be covered by Section 20 of the Evidence 
Act and the plaintiff would be bound by 
the statement made by the defendant on 
the two crucial issues if the same is found 
to have been made strictly in accordance 
with the terms offered by him.” 
A reading of the aforesaid passage shows 
that the Bench deciding Thakur Singh’s 
case (supra) proceeded on the considera- 
tions that in 1969 Oaths Act no corres- 
ponding provisions like Sections 9 to 12 
of the 1878 Act existed and, therefore, the 
statement made in the case was no more 
to be conclusive proof of such deposition. 
For the view I have already 
taken above, even if the 1878 Oaths 
Act was either not applicable in 
a given case or stood repealed or 
that there was no corresponding provision 
like Sections 9 to 12 thereof, in the 1969 
Oaths Act, then in such a situation, the 
offer and acceptance of the parties to 
abide by the statement of a party would 
amount to a contract and the statement 
made by a party on the basis of the con- 
tract would De conclusive for the decision 
of the suit, and therefore, it is held that 
the Division Bench was in error in taking 
a contr view. 

23. er coming to the conclusion that 
the statement would not be conclusive 
roof, the Bench in Thakur Singh’s case 
(ATR 1976 Punj and Har 287) (supra) fur- 

er proceeded to examine the matter on 
the basis of Section 20 of the Evidence 
Act. No compromise or agreement can 
ever come within the ambit of S. 20_of 
the Evidence Act, as already explained by 
me in the O E paragraphs and need 
not be discussed here again as that would 
amount to repetition. Howsoever the pro- 
visions of Section 20 of the Evidence Act 
may be stretched even while interpreting 
them liberally, the compromise arrived at 
between, the parties can never fall within 
those provisions. The compromise on the 
facts of the case was a contract to abide 
by the statement of the defendant. What 
Section 20 envisages is that a statement 
made by the nominee of a party amounts 
to admission of that p and that party 
cannot resile from the admission and the 
Court can take that admission under con- 
sideration as a piece of evidence in decid- 
ing the suit. While that piece of evidence: 
would be binding as an admission on a 
party at whose instance the statement 
was made, it will be open to the opposite 
party to show that the statement made by 
the nominee was wholly wrong or errone- 


1930 


ous. However, if the opposite party also 
‘would like to rely on the admission, then 
it may be a different matter. 

above, 


24. For the reasons recorded 
the passage reproduced above from Thakur 
{Singh’s case (supra), does not lay down 
correct statement of law and is herehv 

verruled, 


25. However. there is an exception 
that if, in a given case, sufficient cause is 
ishown to the satisfaction of the Court and 
ithe Court is satisfied, it may permit a 
party to resile from the same. 


26. In the result, it is held that there 
was a completed contract between the 
Iparties to abide by the statement of de- 

endant No. 1 and since no plea of suffi- 
icient cause to resile from the same was 
taken by the plaintiff, except that he just 
wanted to resile from the same, we hold 
that on the facts of the case the trial Court 
was in error in permitting the plaintiff to 
resile from the contract. Accordingly, the 
order of the trial Court to proceed with 
the suit, deserves to be set aside and the 
statement made by defendant No. 1 deser- 
ves to be given effect to, for the decision 
of the suit. 


27. For the reasons recorded above, 
the revision is allowed, the order of the 
trial Court dated 7th October. 1977, is set 
aside and the case is remanded to the trial 
Court to decide the suit in accordance 
with the statement made by defendant 
‘No. 1, Since there was conflict of auth- 
ority in this Court, the parties are left to 
bear their own costs. 

S. S. SANDHAWALIA, C. J. :— 28. I 
have the privilege of perusing the lucid 
judgments recorded by my learned 
bole B. S. Dhillon and G. C. Mital, JJ. 
I aa entirely with my learned brother 
G. C. Mital, J. 

Revision allowed. 
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FULL BENCH 
S. S$. SANDHAWALIA C. J., PREM 
CHAND JAIN AND D. S. 
TEWATIA, JJ. 
Wahidi Begum, Petitioner v. Union of 
India and others, Respondents. 
Civil Writ Petn. No. 5639 of 1975, D/- 
29-5-1980. 
Constitution of India, Art. 226 (3) (as it 
stood amended by Constitution (42nd 
Amendment) Act — “Any other remedy by 
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such redress” — Meaning of — Whether 
remedy provided by S. 33 of Displaced 
Persons (Compensation and Rehabilitation) 
Act 1954 bars remedy under Art. 226 — 
(Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 33). 


The bare reading of Section 58 (2) of 
the Constitution (42nd Amendment) Act 
shows that the new amendment in Arti- 
cle 226 has been given retrospective effect 
inasmuch as every pending petition before 
the High Court, which would not have 
been admitted under the provisions of 
Article 226 as were substituted by S. 88 
of the 42nd Amendment Act, if such a 
petition had been made after the appoint- 
ed day, i. e. Ist of February, 1977, must 
abate. (Para 10) 


The words ‘any other remedy occurring 
in Article 226 (8) would mean a real 
remedy capable of affording relief for the 
nju envisaged in sub-cls. (b) and (c) of 
Clause (t of Article 226. The intention of 
the Parliament is that ‘the remedy’ has to 
be adequate, real and not illusory. Under 
sub-clauses (b) and (c) the writ jurisdiction 
can be exercised for the redress of injury 
resulting from contravention of some con- 
stitutional or statutory provision of law or 
illegality committed by authority in pro- 
ceedings thereunder and where such an 
injury is of substantial nature or results 
in substantial failure of justice. But in 
view of the further embargo put on the 
exercise of the jurisdiction of the Court 
as a result of the provisions of 
Clause (8) of Art. 226, the power is not 
exercisable if for such an injury the re- 
dress can be had under the statute by 
resorting to the remedy provided therein. 
But where such remedy is incapable of 
providing redress as is envisaged under 
sub-clauses (b) and (c), then certainly it 
could never be the intention of the Par- 
liament to take away the jurisdiction of 
the Court and force the aggrieved person 
to resort to that futile, illusory or ineffec- 
tive remedy, and ultimately make him 
suffer an irreparable and irremediable in- 
fury. The word ‘remedy’ by itself postu- 
ates that it should be real and not illu- 
sory. However, each case would have to 
be looked into on its own facts aud if as 
a result of consideration of a provision of 
a particular statute providing for an alter- 
nate remedy, a conclusion can be arrived 
at. that for the redress of injury referred 
to in clauses a and (c} such a provision 
is no remedy, then certainly a writ would 
be an appropriate remedy. It is quite evi- 
dent that the petitioner who files a peti- 
tion under Section 88 of the Displaced 
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Persons (Compensation and. Rehabilitation 
Act has no right‘to claim that he shoul 
be heard, that the proceedings under the 


said provisions are of a summary nature 
and that the proceedings. under this pro- 


vision are not a revision but only a repre- 
sentation that is made to the Central 


Government for its consideration, which: 


may be rejected summarily without passing 
any speaking order. This type of remedy 
is‘not only inefficacious but incapable of 


redressing the injury as envisaged under 
Sub-cls. (b) and (c) of clause (2) of Arti- 


cle 226. Case law discussed. 
(Paras 18, 15, 17) 


Cases Referred: Chronological Paras 


AIR 1979 All 25 14 
AIR 1978 Madh Pra 1 (FB) 14 
AIR 1978 Pat 32 14 
AIR 1977 Andh Pra 250 (FB) 14 
AIR 1977 Guj 118 (FB) 14 
(1978) 14 Guj LR 209 14 
AIR 1972 Punj and Har 878 17 
AIR 1969 SC 78 14 
AIR 1967 SC 1401: 1967 Al LJ 783 14 
AIR 1965 SC 1061 14 
1965 Cur LJ (Punj) 817 17 
AIR 1964 SC 1006 J4 
AIR 1964 SC 1419 14 
1962) 64 Pun LR 44 17 
1961) 63 Pun LR 610 17 
AIR 1960 SC 1855: 1960 Cri LJ 1684 14 


:H. S. Wasu, Sr. Advocate with B. S. 
Wasu, for Petitioner; Naubat Singh, Sr. 
Deputy Advocate General with B. L. 
Gulati, Addl. Advocate General, for 
Respondent. . 

PREM CHAND JAIN, J. :— Mst. Wahidi 


Begum has filed this petition under Arti- 


eles 226 and 227 of the Constitution of 
India for the issuance. of an appropriate 
writ, order or direction quashing the order 
of the Chief Settlement Commissioner, as 
well as the instructions issued by the 
Deputy Secretary to the Government of 
Haryana, Rehabilitation Department. 


. 2 The case of the petitioner is that 
hier father Khan Sahib Abdul Ghafoor 


Khan had agricultural land in ee 
Mohamadpur Sofar and Meghanwali, 
Tehsil Fatehabad, District Hissar, that ` 


Khan Sahib Abdul Ghafoor Khan had not 
migrated to Pakistan at the time of the 
partition of the country and died at Hissar 
in: 1955, that as he had stayed in India as 
an: Indian national, on his application his 
property was restored to him by the Cen- 
tral. Government, that on his death the 
petitioner succeeded to 1/4th share in the 
agricultural land left by him in these two 
villages, that the petitioners entitlement 
for allotment of ‘her share out’ of ' her 
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father’s . property . came -.to: be .: 112-4% 
Standard Acres, that. because of canal ir- 
rigation the value of the land having been 
increased, the petitioner was allotted 29.14 
Standard Acres in lieu of the allotment to 
which she was entitled, that this allotment 
had been made on the basis of the direc- 
tions issued in letter No. 1 (83) G-1.23837- 
42/68, dated 30th of December, 1968 issu- 
ed by the Deputy Secretary to Govern- 
ment, Haryana, Rehabilitation Depart-. 
ment, that the petitioner contested the al- 
lotment and that in the litigation failed 
up to the Chief Settlement Commissioner, 
Haryana, who declined to interfere on the 
basis of the said instructions. It is on the 
basis of these facts that the present peti- 
tion. was filed. 


8. In response to the notice by this 
Court, State of Haryana contested the 
case of the petitioner on various grounds. 
A preliminary objection about the main- 
tainability of the writ was also raised as 
the petitioner had not availed of the alter- 
nate remedy available to her under Ser- 
tion 33 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954 
(hereinafter referred to as the Act). Initi- 
ally, when the petition came up for hear- 
ing before a learned single fudge of this 
Court, the preliminary objection was 
pressed .on behalf of the State of Haryana. 
Finding some conflict in the judicial deci- 
sions of this Court, the learned single 
Judge vide his order dated 20th of Octo- 

er, 1978, referred the matter to a larger: 
Bench. 


4. On reference, the matter came up. 
for hearing before a Division Bench of 

is Court. Considering the importance 
of the preliminary objection, the: Division: 
Bench chose to refer the case to.be decid- 
ed by a larger Bench and that is how we 
are seized of the matter. 

5. By way of preliminary objection, 
what was sought to be argued by Mr. 
Naubat Singh, Senior Deputy Advocate 
General (Haryana) was that the: present 
petition stood abated in view of the pro- 
visions of Section 58 (2) of the 42nd 
Amendment Act, that after the 42nd 
Amendment, the question of effective or 
efficacious remedy’ did not’ arise and 
clause (8) of ‘Article 226 of the’ Constitu- 
tion did not contemplate that stich a re- 
medy should be efficacious one and- that 
as the statute’ itself ‘provides for’ another 
remedy by way of a petition before’ the 
Central Government, ‘a petition under. 


* 


Article 226 is. barred. ae ae 
‘6. On the other hand, it'was submitted 


‘by Mr. Wasu, Senior Advocate, lJéarned 


. 1986 . . 


‘contemplated under Clause (8) arises only 
when there is-another remedy which is 
equally speedy, efficacious ad. adequate, 
that such an intention of the Parliament 
could be deduced from the reading of 
sub-clauses (b) and (c) of Clause (I) of 
Article 226 of the Constitution, that the 
word ‘remedy’ by itself postulates that it 
should be adequate and efficacious and 
should be real and not illusory, that the 
remedy as provided for under S. 83 of the 
Act is not a remedy at all inasmuch as 
the petitioner is not heard by the auth- 
ority before passing any order against him 
and that the power exercisable under 
Section 33 of the Act is discretionary. 


7. Before I deal with the merits of the 
controversy, it may be pointed out that 
after the coming into forcé of the 44th 
amendment, the point under debate in this 
petition, would hardly arise as by the said 
amendment, Clauses (2) and (8) of Arti- 
cle 226 with which we are concerned, 
stand deleted. At one time, it was thought 
that as a result of the latest amendment, 
this preliminary objection would lose all 
its importance, but during the course of 
arguments, it was very fairly and rightl 
conceded by Mr. H. S. Wasu, Senior Ad- 


vocate, appearing for the, petitioner, that . 


at least for the purpose of this petition, 
the preliminary objection has to be gone 


` into as in the event of our decision of that - 


ema objection in favour of the 
tate, the abatement of the petition would 
be automatic and that is why the matter 
was heard on merits. | 


8. On the respective contentions of the 
learned counsel for the parties, the sole 
important queman that needs determina- 
tion is whether this writ petition has abat- 
ed in view of the provisions of S. 58 (2) 
of the 42nd amendment of the Constitu- 
tion, as the petitioner admittedly has not 
availed of the remedy as provided for in 
sea he 33 of the Act, which reads as 
under:— 


“The Central Government. may at any 
time call for the record of any proceed- 
ing under this Act and may pass such 
order in relation thereto as in its opinion 
the circumstances of the case require and 
is not: inconsistent with any of: the provi- 
sions contained in this.Act or the rules 
made thereunder.” 
and that.as‘to what meaning- should be 
piven to the words ‘any other remedy for 
--such redress’ occurring: in Cl. (3) of Arti- 
< cle 296, s. sE koJ hy siar y s : - a ae 


, E 
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9. In order to determine the aforesaid 
question, it would be appropriate at this 
stage to notice the relevant provisions of 
Article 226 as they stood before and after 
the 42nd amendment, and also the provi- 
sions of Section 58 (1) and (2) of the 42nd 
Amendment Act, which read as under:— 


(See relevant provisions on next page.) 


10. Section 58 (1) and (2) of the 42nd 
one raat Act are to the following 
elrect:— 


“58. (1) Notwithstanding anything con- 
tained in the Constitution, every petition 
made under Article 226 of the Constitu- 
tion before the appointed day and pend- 
ing before any High Court immediately 
before that day (such petition being refer- 
red to in this section as a pending peti- 
tion) and any interim order (whether by 
way of injunction or stay or in any: other 
manner) made on, or in any proceedings 
relating to, such petition before that day 
shall be dealt with in accordance with the. 
provisions of Art. 226 as substituted by 
Section 88 i 


@) In particular, and without prejudice 
to the generality of the provisions of sub- 
section 9 every pending petition before 
a High Court which would not have been 
admitted by the High Court under the 
provisions of Art. 226 as substituted by 
Section 38 if such petition had been made 
after the appointed day, shall abate and 
any interim order (whether by way of in- 
junction or stay or in any other manner) 
made on or in any proceedings relating 
to such petition shall stand vacated.” 
The bare reading of Section 58 (2) shows 
that the new amendment in Article 228 
has been given retrospective effect inas- 
much as every pending petition befor 
the High Court, which would not have 
been admitted under the provisions o 
Article 226 as were substituted by Sec. 38 
of the 42nd Amendment Act, if such a 
petition had been made after the appoint- 
ed day, i. e. Ist of February, 1977, must 
abate. Therefore, the abatement matter 
can be decided only by considering the 
short question whether under the amend- 
ed Article 226, the present petition could 
have been admitted by this Court or not. 











11. Coming to the provisions of Arti- 
cle 226 of the Constitution as they stood 
before. the amendment, there is no gain- 
saying that the writ jurisdiction’ power 
was very wide and could be exercised not 
only for. enforcement of fundamental 
rights but for ‘other purposes’ also. It was 


F 
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226 (1) Notwithstanding anything in 
Art. 32, every High Court shall have power 
throughout the territories in relation -to 
which it exercises jurisdiction, to issue to 
any person or authority, including in ap- 
propriate cases any Government, within 
those territories directions, orders or writs, 
including writs in the nature of habeas 
corpus, mandamus, prohibition, quo war- 
. ranto and certiorari, or any of them, for 
the enforcement of any of the rights con- 
ferred by Part III and for any other pur- 


post. 

(1A) The power conferred by Cl. (1) 
to issue directions, orders or writs to any 
Government, authority or person may also 
be exercised by any High Court exercising 
jurisdiction in relation to the territories 
- within which the cause of action, wholl 
or in part, arises for the exercise of suc 
power, notwithstanding that the seat of 
such Government or authority or the re- 
sidence of such person is not within those 
territories. 


“(2) The power conferred on a 
High Court by Cl. (1) or Cl. (1A) shall 
not be in derogation of the power con- 
aie the Supreme Court by Cl. (2) of 


only as a result of self-imposed restrictions 
that the petitions were not entertained 
where adequate alternate remedy existed. 
However, after the 42nd amendment, the 
exercise of the power under Art. 226 
has been restricted by introducing three 
sub-clauses in Clause 0). So far as sub- 
clause (a) is concerned, the exercise of 
writ jurisdiction is provided for the en- 
forcement of fundamental rights and the 
original writ jurisdiction has been kept 
intact without any fetter as envisaged 
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226 (1). Notwithstanding anything in 
Art, 32 Bt subject to the provisions of 
Art. I81-A and Art. 226-A, every Hi 
Court shall have power throughout the 
territories in relation to which it exer- 
cises jurisdiction to issue to any person 
or authority, including in appropriate 
cases, any Government, within those 
territories directions, orders or writs, in- 
cluding writs in the nature of habeas 
corpus, mandamus, prohibition, quo 
warranto and certiorari, or any of 
them,— 

(a) for the enforcement of any 
of the rights conferred by the 
provisions of Part III; or 

(b) for the redress of any injury of a 
substantial nature by reason of the con- 
travention of any other provision of this 
Constitution or any provision of any 
enactment or Ordinance or any order, 
rule, regulation, bye-law or other instru- 
ment made thereunder; or 

(c) for the redress of any injury by 
reason of any illegality in any proceed- 
ings by or before any authority under 
any provision referred to in Sub-cl. (b) 
where such illegality has resulted in 
substantial failure of justice. 

(2) The power conferred by Cl. (1) to 
issue directions, orders or writs to any 
Government, authority or person mav 
also be exercised by any High Court 
exercising jurisdiction in relation to the 
territories within which the cause of ac- 
tion, wholly or in part, arises for the ex- 
ercise of such power, notwithstanding 
that the seat of such Government or au- 
thority or the residence of such person 
is not within those territories. 

(3) No petition for the redress of any 
injury referred to in sub-cl. (b) or sub- 
cl. (c) of Cl. (1) shall be entertained if 
any other remedy for such redress is 
pore for by or under any other law 

r the time being in foree., 

xx XX xx 

under Article 226 (8) of the Constitution. 
But sub-clauses (b) and (c) have restricted 
the wide scope of the jurisdiction for 
‘other purposes’ to the specified purpose 
for redress of any injury by reason of the 
contravention of any other provision of 
the Constitution or any provision of any 
enactment or Ordinance or any order, rule, 
regulation, bye-law or other instrument 
made thereunder, where such injury is of 
a substantial nature; or for redress of any 
injury by reason of any illegality in any 
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proceedings by or before any authority 
under any provision referred to in sub- 
clause (b) where such illegality has result- 
ed in substantial failure of justice. There- 
fore, it is evident that in cases where 
there is contravention of any other con- 
stitutional provision or other statutory 
provision. including orders, rules, bye- 
aws or instruments made thereunder, 
which has resulted in. injury of a substan- 
tial nature and (ii) where the authority has 
committed any illegality in its proceedings 
under any of those constitutional or the 
statutory provisions and the illegality has 
resulted in substantial failure of justice, 
that the extraordinary power could be ex- 
ercised. But again on the exercise of this 
power, a further fetter is put by provid- 
a eaters (3) that no such petition for 
redress of injury referred to in sub-clauses 
(b) and (o shall be entertained if any other 
remedy for such redress is provided for 
by or under any other law for the time 
being in force. 


12. What has now to be found out is 
as to what could be the intention of the 
Parliament in using the words ‘any other 
remedy for such redress’ in clause (8) of 
Article 226. Could it be said that the in- 
tention of the Parliament by using these 
words was to bar the exercise of extra- 
ordinary jurisdiction of the Court in all 
cases in which any other remedy has been 
provided for under the statute irrespective 
of the fact that in a given case such a 
remedy may be illusory, ineffective and 
not capable of affording efficacious relief? 


18. In my view, answer to the afore- 
said problem is not far to seek as the 
intention of the Parliament that the 
‘remedy’ has to be adequate, real and not 
illusory, is deducible from sub-clauses b) 

elf. 







and (o) the writ jurisdiction can be exer- 
cised fo 


statute by resorting to the remedy provid- 
ed therein. But where such remedy is in- 
pable of providing redress as is envisag- 
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ed under sub-clauses (b) and (c), then cer- 
tainly it could never be the intention of 
the Parliament to take away the jurisdic- 
tion of the Court and force the aggrieved! 
person to resort to that futile, illusory or 
ineffective remedy, and ultimately make 
him age an irre ee ane irren gure 
injury. The word ‘reme y itself pos-|. 
ae that it should be real and not il- 
lusory. If the words ‘any other remedy’ 
are given the meaning suggested by the 
learned counsel for the State, in a given 
case the whole purpose of clauses (b) and 
(c) may get frustrated. If an alternate 
remedy cannot provide redress to the in- 
jury referred to in cls. (b) and (c) then 
Art. 226 (8), would be no bar to the exer- 
cise of writ jurisdiction. However, it may 
be observed that each case would have 
to be looked into on its own facts and if 
as a result of consideration of a provision 
of a particular statute providing for an 
alternate remedy, a conclusion can be ar- 
rived at that for the redress of injury re- 
ferred to in clauses (b) and (c) such a pro- 
vision is no remedy, then certainly a writ 
would be an appropriate remedy, 


14. I do not propose to dilate any fur- 
ther on this aspect of the matter as the 
point which has been debated before us 
is not res integra as several other High 
Courts have gone into this matter and 
have held that ‘any other remedy’ has to 
be such which is capable of giving such 
redress as specified in sub-clauses (b) and 
(c). The first case to which reference 
may be made is Govt. of India v. The 
National Tobacco Co. of India Ltd., AIR 
1977 Andh Pra 250 (FB), wherein it has 
been observed thus: 


“Clause (8) specifically states that for 
redressal of any injury referred to in sub- 
clauses (b) and (c) no writ petition shall 
be entertained if any other remedy for 
such redress is provided for by or under 
any other law for the time being in force. 
Therefore, the other ‘remedy’ contemplat- 
ed by CL. (b) need not necessarily be one 
which is provided under any statute, Ordi- 
nance, order, rule, regulation, bye-law 
ete., the breach of which is complained 
of. It would be sufficient if that other 
zea is pe for by or under any 
other law for the time being im force. 
Undoubtedly law in force takes in common 
law as well; vide Director of Rationing 
and Distribution v. Corporation of Cal- 
cutta, ATR 1960 SC 1855, Builders Supply 
Corporation y. Union of India AIR 1965 
SC 1061 and Dhulabhai v. State of M. P., 
AIR 1969 SC 78. Therefore, if another 


296 P. & H: 


remedy is provided either by the law, the 
breach of which is complained of in the 
writ petition or under any other law in 
force, it would be a bar to the maintain- 
ability of the writ petition. But at the 
same time it should be remembered that 
the ‘other remedy’ must bẹ capable of af- 
fording such redress, as is postulated under 
sub-cls. pa (c). If the other remedy is 
not capable of giving to the aggrieved 
poor similar redress as is contemplated 
y sub-clause (b) or sub-clause (c), then 
it cannot be considered to be a bar. A suit 
by itself cannot be ruled out as another 
remedy available. “The ‘other remedy’ 
stated in Cl. (8) is a remedy provided for 
by or under any other law for the time 
being in force. A suit cannot be excluded 
from this wide amplitute of the “other 
remedy’. We seek support to this view 
from State of Madhya Pradesh v. Bhailal 
Bhai (AIR 1964 SC 1006) (supra), Than- 
singh v. Supdt. of Taxes, AIR 1964 SC 
1419 and Tata Engineering and Loco- 
motive Co. Ltd. v. Asst. Commr. of Com- 
mercial Taxes, AIR 1967 SC 1401. 


Care must be taken to clarify another 
aspect. Mere existence of what is called 
‘another remedy’ provided wunder the 
same law for the time being in force can- 
not always be said to be a remedy which 
is capable of giving such redress as_ is 
provided under sub-clause (b) or (c). The 
other remedy provided under other law 
shall not be illusory. That should be real. 
We may give an example to bring home 
this aspect. Supposing there is an appeal 
provided against the decision of a parti- 
cular authority under a statute, the breach 
of which is complained of. But if it is 
manifest from the record that the primary 
authority has acted under the instructions 
or directions of the higher authority, which 
is also the appellate authority, then there 
is no point in saying that a writ petition 
would not be available because 
the other remedy of appeal provided 
under a statute or law. In such an event, 
the appeal “before the appellate authority 
would be meaningless and illusory, be- 
cause the appellate authority has already 
expressed an opinion on the point. To 
refuse to entertain a writ petition on this 
ground would be opposed to the very 
spirit of the present Art. 226 in general 
and sub-cls. b) and (c) of CL (1) and CL. G) 
in particular. The words ‘any other remedy 
for such redress’ are significant and mean- 


ingful and’ they clearly bring out the in- 


tention of the Parliament that only that 
- other remedy which ‘is truly and ‘ really 
-capable of giving such: redréss as is pos- 
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tulated in sub-cls. (b)' and (c) would be a 
bar to the maintainability of the writ 
poron Needless to say that in order to 
ind out whether there is such a bar to 
the entertainment of a writ petition, the 
Court will have to examine the facts and 
circumstances of each case and the re- 
dressal that is sought and the nature of 
the other remedy that may be available 
under any other law for the time being 
in force. It is impossible and undesirable 
to lay hard and fast rules in this behalf.” 
The second case is M. P. State Road 
Transport Corporation, Bhopal v. Regional 
Transport Authority, Jabalpur, AIR 1978 
Madh Pra 1 (FB), wherein it has been ob 

served as under:— 


“The jurisdiction for the specified pur- 
poses in Cls. (b) and (c) can now be in- 
voked only if there is no other remedy 
for such redress provided for by or undér 
any other law for the time being in force. 
The learned counsel for the petitioner spė- 
cifically stated that the present petition 
did not fall under sub-cl. (a) and was for 
the specified purposes of sub-cls. (b) and 
(c) only. Section 58 of the Amendment 
Act, thereafter gives retrospective effect, 
however, in a limited manner inasmuch 
as it applies to writ petitions and inter- 
locutory orders of stay, which have been 
vending on the appointed day. From the 
anguage of Art. 226 (8) it is apparent that 
the words ‘any other remedy for such re- 
dress’ are significant in disclosing the in- 
tention of the Parliament that the fetter 
will apply only to such cases where the 
other remedy is capable of giving such 
redress as specified in sub-cls, (b) and (c) 
of Art. 226 (1). It should be, therefore, 
always necessary for the Courts to exa- 
mine the facts and circumstances of each 
case. The redress sought and the scope of 
the other remedy provided under any 
other law for the time being in force and 
consequently the applicability of the fetter 
imposed by S. 58 and Art. 226 (8) will 
always depend on the facts and circum- 
stances of each case. It will not be pos- 
sible under these circumstances to lay 
any hard and fast rule in this respect. 

In view of the discussion made above, 
the position which emerges. is that if there 
is any other remedy provided for. seekin 
the redress as contemplated by sub-cls. (b 
and (c) of Art. 226 (1) ‘the fetter of CI. (3) 
will apply and by operation of S. 58 of 
the Amendment Act, the petitions pending 
on the appointed: day for such redress 
will abate as hit by the same. Earlier, the 
practice that the High Court’ entertained 
the writ. petitions: :in ‘suitable cases, , irres- 
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pective' of the ‘fact that there was an‘ al- 


ternative remedy and the petitioner had : 


not exhausted the same,. cannot now be 
continued because the self-imposed res- 
taint for not ordinarily entertaining such 
ponon by invoking the writ jurisdiction 
ias now been made statutory restraint.” 
The third case -to which reference may 
be made is. A’bad Cotton Mfg. Co. Ltd. v. 
Union of India AIR 1977 Guj 118 (FB), 
where it was observed thus:~— i 


“Therefore, the principle which emerges 
from these decisions is that when the peti- 
tioner is to be asked to exhaust his alter- 
native remedies provided under the Act 
before entertaining the writ petition, this 
distinction would always be material 
where the order is nullity as being ex-facie 
without jurisdiction or in non-compliance 
with the provisions of the Act or the es- 
sential principles of justice or on any 
other ground as explained in Tarachand 
Gupta's case or Bhopal Sugar Industries 
ease or Mohd. Nooh’s case (supra) and 
is, therefore, a purported order or a 
nullity. In-.such a context the alternative 
remedy would be a futile remedy because 
it did not affect the inherent nullity in the 
challenged decision, which would result 
in material distinction that the party may 
appeal against such decision but he was 
not bound to do so. 


_ As pointed out in Dana Nathu v. Sub- 
Divisional Magistrate, Rajkot, (1973) 14 
Guj LR 209 (218) if the order of the ex- 
ecutive authority is an ultra vires order, it 
would be a nullity and even if an appeal 
is filed, the order confirmed in appeal 
would also be a nullity. Therefore, in such 
cases where the challenge is on the ground 
that the order is an ultra vires order. the 
question of exhausting alternative remedy 
could hardly arise as the petitioner could 
straightway seek remedy of judicial re- 
view. These settled principles would be 
all the more applicable after this con- 
stitutional fetter where the emphasis is 
now on full redress of injuries for which 
specified purpose only this extraordinary 
remedy is created so that in such sub- 
stantial injuries consisting of non-com- 
pliance with other constitutional or statu- 
tery provisions or illegalities which go to 
the root so as to result in failure of justice 
when committed by authorities and tri- 
bunals acting under those provisions, it 
would be a poor consolation to a citizen 
to be told in cases of such purported 
orders to avail of stich ‘remedy which he 
is not bound to‘exhaust and which would 
not be ¢fficacious.at :all-but. a: futile re- 
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medy in case. the order is confirmed -as -it 


would still remain a nullity. ed 
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The aforesaid discussion clearly reveals - 
that every Act would have to be examin- 
ed when such a question of the existence 
of alternative remedy arises and it would 
have to be found out as to what is the 
amplitude of the normal Act remedies for 
appeal or revision so that the question of 
real or purported order would be decisive: 
If the Act remedy is so wide as to cover 


- even purported orders so that no part of 


the activity of the authority is a collateral 
activity, the Act- having provided for 
direct remedies to such a wide extent, 
that remedy would have to be first ex 
hausted. On the other hand, where the 
Act remedies are not of such wide ‘ampli- 
tude but only for orders under the Act, in 
cases of such purported ‘orders, the appeal 
remedy could not come in the way of the 
petitioner as it could not be said to have 
been provided for such purported ordens 
which are null and void and which it 
would not be obligatory for the petitioner 
to exhaust for the simple reason that such 
an appeal remedy would ‘not be able to 
cure the defect even if the appeal confirms 
the original order bearing this indelible 
mark of nullity.” r 


To the same . effect are the judgments of 
the Patna High Court in Ranchi Club Ltd. 
v. State of Bihar, AIR 1978 Pat 32 and 
that of Allahabad High Court in Smt. 
Imtiaz Bano v. Masood Ahmad Jafri, AIR 
1979 All 25. 


i5. Thus as a result of the aforesaid 
I hold that the words ‘any 
other remedy’ occurring in Article 226 (8) 
would mean a real remedy capable of 
affording relief for the injury envisaged in 
sub-cls. (b) and (c) of clause (1) of Art. 226. 


16. Having arrived at the aforesaid con- 
clusion, the next question that arises for 
determination is whether remedy provided 
for under Section 83 of the Act satisfies. 
the aforesaid test. In my view, the answer 
has to be in the negative.. l 
_ 1%. As to whatis the scope of the 
remedy under Section 83 of the Act,. it is 
not necessary for me to deal with _ this 
aspect in depth, as already there are a few 
judgments of this Court in this respect. 
The first judgment to. which reference may 
be made is Ranjit Singh v. Union of India, 
(1962) 64 Pun LR 44, wherein it has been 
observed,thus :-— . 


x 
+ 


. | “It is, however, quite clear that the pro- ., 
visions of .Section:33 are. very. .different *- 
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from those of Section 24 which is headed 
“Power of revision of the Chief Settlement 
Commissioner.” This clearly means that 
any petition filed under that section must 
be treated as a regular revision petition. 
On the other hand, Section 33 is headed 
“Certain residuary powers of Central 
Govt.” Some of the words of the two sec- 
tions are undoubtedly similar but I do not 
regard any representation made to the 
Central Government with a view to caus- 
ing it to exercise its residuary powers 
under Section 33 as a revision petition or 
povon by Rule 105. Our attention was 
awn to a decision of D. K, Mahajan, J. 
in Jhangi Ram v. Union of India, (1961) 
68 Pun LR 610 in which the view has 
been expressed that the petitioner should 
be hoard before a decision is made by the 
Central Government under Section 383, but 
in that case it appears that the person who 
moved this Court under Article 226 was 
One against whom some previous order in 
his favour had been reversed by the Cen- 
tral Government purporting to act under 
Section 33 without giving him any oppor- 
tunity to be heard. I would certainly agree 
that although the words which occur in 
sub-section (8) of Section 24 of the Act 
— “No order which prejudicially affects 
any person shall be passed under this sec- 
tion without giving him reasonable oppor- 
tunity of being heard” do not occur in 
Section 33. S embody a principle whicb 
should be applied by the Central Govern- 
ment when acting under Section 33 and 
that before any previous decision is revers- 
ed under this section, the person likely to 
be prejudicially affected by it should be 
iven an opportunity to be heard. This, 
owever, does not mean that any person 
who chooses. to make a request to the 
Central Government for the purpose of re- 
versing some earlier decision must neces- 
sarily be given a Meader hearing before 
the decision of the Government not to 
interfere is communicated to him.” 


The next authority is Basant Ram Jaitly v. 
Chief Settlement Commr., 1965 Cur LJ 
(Punj) 817, wherein relying on the obser- 
vations in an unreported judgment of a 
Division Bench, the learned Judge held as 
follows :— 


“Considering all facts and circumstances 
of the instant case, I hold that the peti- 
tioner not having exhausted remedy avail- 
able to him under Section 38 of the Dis- 
placed Persons (Com. & Reh.) Act does 
not debar me from pronouncing on the 
merits of this case. I hold that the said 
remedy would not have been equally effi- 
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cacious and adequate. This objection of 
the respondents’ counsel is overruled.” 
The next judgment to which reference 
may be made is Mehta Lal Chand v. 
Union of India, AIR 1972 Punj & Har 878 
wherein it was observed thus :— 

“The sum and substance of the entire 
discussion is that the powers of the Cen- 
tral Government under Section 33 cannot 
be equated with the revisional powers 
which it exercised under Section 2A (4) of 
the Act. 

At the time when the rule-making auth- 
ority added a proviso to Rule 105, the 
entire question relating to the principles 
of natural justice vis-a-vis the proceedings 
before the Central Government was before 
its mind's eye. When it negatived the 
right of hearing even in respect of dismis- 
sal of a petition under Section 24 @ of the 
Act, it can safely be inferred that the 
rule-making authority did not intend that 
the Central Government should afford any 
hearing to a petitioner to prejudice it 
under Section 83 of the Act. : 

To hold otherwise would lead to mani- 
festly absurd results, for if a person whose 
rights to pro oy are involved and his 
petition can be dismissed summarily with- 
out a hearing, then it does not stand to 
reason that a mere stranger having no 
rights or claims against the compensation 
peo! should be granted a hearing before 

Is petition under Section 88 of the Act is 
dismissed in a summary manner.” . 
I do not propose to multiply the judg- 
ments as on a'‘review of the observations 
reproduced above, it is quite evident tha 





which may be ake 
passing any speaki g 
served, this type of remedy is not only 
inefficacious but incapable of redressin 
the injury as envisaged under sub-cls. (b) 
and (c) of clause (2) of Article 226. 

18. In view of my aforesaid conclusion, 
I find no merit in the preliminary objec- 
tion and hold that the writ petition has 
not abated. The petition would now be 
heard on merits by the learned single 
Judge. 

S. S. SANDHAWALIA, C. J. :—I agree. 

D. S. TEWATIA, J. :— I agree. 

Preliminary objection rejected. 
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FULL BENCH 
S. S. SANDHAWALIJA, C. J., D. S. 
TEWATIA AND S. S. KANG, JJ. 
Jaimal Singh, Appellant v. Shiromani 
Gurdwara Parbandhak Committee, Amrit- 
sar and another, Respondents. 
F. A. F. O. No. 145 of 1976, D/- 29-4- 
1980.* 


Sikh Gurdwaras Act (Punjab Act 8 of 
1925), Ss. 142, 87 (1) (a), 88 (8) — Sikh 
Gurdwara Judicial Commission — Powers 
of — Gurdwara Committee nominated 
under S. 87 (1) (a) — Constitution of — 
Validity — Judicial Commission is com- 
petent to adjudicate — Notification issued 
under S. 88 (3) constituting a Committee 
— Not final. 

The Sikh Gurdwara Judicial Commission 
_ has the jurisdiction under S. 142 of the 
Act to adjudicate onthe validity of the 
constitution of a nominated Committee 
under S. 87 (1) (a) of the Act. (Para 9) 


Section 142. of the Act is couched in 
language which seems to have a wide 
ranging amplitude. It does not seem to be 
easy to impose any artificial limitations on 
the relatively wide ranging powers confer- 
red on the Commission by virtue of the 
provisions of S. 142. S. 88 (8) does not in 
any way make the issuance of the notifica- 
tion either sacrosanct or beyond the pale 
of challenge. No finality has been attached 
to the notification issued by the State 
Government while constituting the Com- 
mittee as nominated by the Board. Con- 
sequently, the Commission under S. 142 
cannot be barred from examining the vali- 
dity thereof. F. A. O. No. 177 of 1965, 
D/- 20-11-1970 (Punj & Har), Approved. 

(Paras 5, 6) 


Cases Referred: Chronological Paras. 


(1970) F. A. O. No. i of 1965, D/- 20-11- 


1970 (Punj & Har 4,7,9, 12 
B. S. Shant, for EL Narinder 
Singh (for No. 1) and R. S. Mongia (for 


No. 2), for Respondents. 

S.. S. SANDHAWALIA, C. J.:— Whe- 
ther the Judicial Commission has the juris- 
diction under Section 142 of the Sikh 
Gurdwaras Act, 1925, to adjudicate on the 
validity of the constitution of a nominated 


Committee under Section 87 (1) (a) of the — 


said Act, is the meaningful question 
which has necessitated the admission of 
this Appeal for decision by a Full Bench. 


*From order of Sikh Gurdwara Judicial 
Commission, Amritsar, D/- 26-2-1976. 
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2. Learned counsel for the parties are 
agreed that apart from some fragmentary 
challenge on merits, the aforesaid ques- 
tion of law is the only substantial one in 
issue before us. It, therefore, suffices to 
notice the facts with relative brevity rele- 
vant thereto. The Shiromani Gurdwara 
Parbandhak Committee had presented the 
petition under Section 142 of the Sikh 
Gurdwaras Act, 1925 (hereinafter referred 
to as ‘the Act’) before the Judicial Com- 
mission against Harbhajan Singh and Jai- 
mal Singh respondents. It was averred 
therein that Harbhajan Singh respondent 
was the President of the former Commit- 
tee of management of the notified Sikh 
Gurdwara, Sangatpura, till nominat- 
ed Committee was notified by a notifica- 
tion dated December 22, 1973 which had 
duly elected Jaimal Singh appellant as its 
President, It was the claim that Harbhajan 
Singh respondent was imperatively bound 
to hand over the complete charge of all the 
gurdwara property, books of account and 
cash in hand etc. to Jaimal Singh appel- 
lant on the constitution of the new Com- 
mittee, but he had failed to do so. On the 
aforesaid allegations, the relief claimed by 
the Shiromani Gurdwara Parbandhak 
Committee was that Harbhajan Singh re- 
spondent be directed to hand over com- 
plete charge of all property, record etc. to 
the appellant-Jaimal Singh. 


8. In response to the notice issued by 
the Judicial Commission, Harbhajan Singh) 
respondent appeared and controverted the 
allegations, The appellant, despite service 
did not even choose to appear and hence 
proceedings against him were ordered ex 

art 


e. 

4. From the pleadings of the parties, 
as many as eight issues were struck, ‘but 
it is the agreed position now that the only 
one which calls for notice is issue No. 5 in 
the following terms :— 

x X x 

(5) Whether a fresh committee of 
management has been validly constituted 
by the petitioner committee vide notifica- 
tion of the State Govt. No. 1008-Gur- 
dwaras dated 22-12-1973 as alleged in 
para No. 5 of the petition? 


x x x 
Under the aforesaid issue, the parties led 
their evidence, on appraisal whereof the 
Commision came to the conclusion that 
the annual income of the Gurdwara was a 
little above Rs. 8,200/- and that being so 
the Shiromani Gurdwara Parbandhak 
Committee had no jurisdiction to consti- 
tute a nominated Committee of manage- 


rion A a 
RE PE FA 


ment for the Gurdwara and therefore the: 


constitution of the whole Committee was 
without jurisdiction and void. It was 
sought to be argued before the Commis- 
sion that after the notification under Sec- 
tion 88 of the Act, published by the State 
Government with regard to the constitu- 
tion of the Committee of management, the 
Judicial Commission had no jurisdiction 
to:go into that question. In repelling the 
said contention, primary reliance was 
placed by the Commission on the Division 
Bench judgment of this Court in Shiro- 
mani Gurdwara Parbandhak Committee v. 
Lakhwant Singh, F. A. O. No. 177 of 1965 
decided on 20-11-1970. It calls for pointed 
notice that it was a challenge to the cor- 
rectness of this judgment which had neces- 
sitated the admission of the case to the 
Full Bench. 


5. As would be evident hereafter, we 


are firmly of the view that the ratio in 


Lakhwant Singh’s case (supra), is impec- 
cable and it would, therefore, be wasteful 
to elaborate an issue which appears to be 
well covered by a precedent of this Court: 
It would perhaps suffice to mention that 
Section 142 of the Act is couched in 
language which seems'to have a wide 
ranging amplitude. It provides that any 
person having an interest in the notified 
Sikh Gurdwara may make an application 
before .the Judicial Commission against 
the. Board or a number of other persons 
specified therein in respect of any alleged 
malfeasance, ‘misfeasance, breach of trust, 
neglect of duty, abuse of powers confer- 
red by. the Act or any alleged expenditure 
on the purpose not authorised by the Act 
and if the same is proved before the Com- 
mission, it may award damages or costs 


against such a person or body and impose. 


other penalties provided in the said Sec- 
tion. It does not seem to be easy to impose 


any artificial limitations on the relatively . 


wide rang powers conferred on the 
Commission by virtue of the provisions o 
Section 142 of the Act. 


6. Reference in this context may then 
bé made to Sections 87 and 88 of the Act. 
It suffices to notice that whilst Sec- 
tion 87 (1) (a) provides for a nominated 
Committee of management for a Gurdwara 
whose gross annual income does not ex- 
ceéd Rs. 3,000/-, the following sub-sec- 
tion’ (b), in sharp distinction thereto lays 
down that the Committee of a Gurdwara, 
whose income exceeds the aforesaid 
amount, shall consist of four elected mem» 
bers and one member nominated by the 


Board. Section ‘88 (8) of the Act then lays - 
. down that when the members ‘ofa: Com- > 
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mittee have been nominated -or:élected; : 
` in either case, in accordance with the pro- 

' visions of Section 87 of the Act, then the: 
State Government shall issue a notification - 


with regard to the’ constitution of the 
Committee and the date of the publication 
shall be deemed to be the date of the con- 
stitution of the said. Committee. What 


calls for pointed notice herein is that Sec- : 


tion 88 (3) of the Act does not in any way 
make the issuance of the notification either 


sacrosanct or beyond the pale of chal-- 


lenge. It is in this context that one may 
refer to the analogous provisions for the 
issuance of notification in Sections 5 (3), 
7 (5) and 10 (8) of the Act. Significantly 
in the aforesaid provisions, the law itself 
provides that the notifications issued there- 
under would be conclusive proof of the 


facts so notified. Learned counsel for the- 
concede that See. 


appellant had to 


ATR 
re <7 


tion 88 (8) of the Act carries no analogous ` 


provision and the notification issued there- 


under cannot, therefore, be raised to the: 


pedestal of being conclusive on the point. 
Consequently, the Commission under Sec. 


tion 142 of the Act cannot be barred from. 


examining the validity thereof. 


7. As I said earlier, the point before 
us seems to be so well covered by the- 


earlier decision in Lakhwant Singhs case- 
(F. A. O. No. 177 of 1965, D/- 20-11-1970) 
PRAA that it would be hardly: apt to. 
aunch on a fresh dissertation thereon. 


The sole point raised in the said case, as- 


noticed by the Bench was whether the . 
Commission had the jurisdiction to go be-: 
yond the notification- and examine the.. 
validity of the constitution of the . Com-:. 


mittee thereby? After an examination of 
the question on principle as also in the 
context of the statutory provisions, Dhil- 
lon, J. 
follows :— | 

“ ...But in our view, the power of de- 
termining the question in hand is_ vested 
in the Sikh Gurdwara Judicial Commis- 
sion under the provisions of Section 143 
of the Act. If the Commission ‘comes ‘to 
the conclusion, that Lakhwant. Singh is 
guilty of the neglect of duty, the Com- 
mission has power to pass appropriate 


speaking for the Bench held av 


me 


orders as it may deem fit and proper in © 
the circumstances of the case. But, on the ’ 


other hand, if the Commission finds _ that’ 


Lakhwant Singh is not guilty of neglect of" 


duty in not handing over the charge to the” 


Committee which is not legally constituted 


case is made out against: Lakhwant Singh 


‘respondent. Therefore;,we are of the epin- 


and which has not jurisdiction to manage `` 
the Gurdwara concerned, ‘in that -case, no 
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ioti ‘that the provisions of : Section 142 of 


the Act are wide enough to include the. 


jurisdiction of deziding the question whe- 
ther the Committee was duly constituted 
or not, because this fact is basic and inci- 
dental to the controversy between the 
parties before the Commission. The peru- 
sal-of Section 88 of the Act again ‘shows 
that no finality has been attached to the 
notification issuec by the State Govern- 
ment while constituting the Committee as 
nominated by the Board. If the Legisla- 
ture wanted to give finality to the said 
notification, it would have been clearly 
mentioned in Section 88, sub-section (8) of 
the Act that the notification so published 
shall be deemed to be final and will not be 
open to question. If that provision would 
have been made in Section 88, in that case, 
there would have been exclusion of juris- 
diction of the Commission specifically and, 
that would have debarred the jurisdiction 
ef the Commission to go into the 


8. Learned counsel for the appellant 
here in signally failed in levelling any 
meani criticism to the rationale and 
the ratio of the <foresaid decision. Indeed 
even though repeatedly pressed, Mr. Shant 
was unable to concretise any alleged 
error or fallacy in the said judgment. Nor 
was any principle cited by the learned 
counsel to assail the said judgment and 
further he could point to no failure or 
omission to notice any relevant statutory 
provision. In fact, counsel very fairly stat- 
ed that he could not cite any judgment 
directly to the contrary or even by way 
of analogy. 


§. In view of the above, we would 
affirm. the Division Bench judgment in 
Shiromani Gurdwara Parbandhak Commit- 
tee v. Lakhwant Singh, F. A. O. No. 177 
of 1965 decided on 20-11-1970. Conse- 
quently, the answer to the question posed 
at the very outset is returned in the affir- 
mative. 

10. Repelled on the preliminary point 
of the legal challenge, Mr. Shant eas 
rather half-hearted in assailing the findings 
of fact arrived at by the Commission on 
merits, Apart from baldly saying that the 
Commission’s finding that the income of 
the Gurdwara wes above Rs. 8,000/- was 
perverse and based on no evidence, the 
learned counsel could point to no infirmity 
in the appraisal cf evidence by the Com- 
mission. 


‘11, On issue No. 5, which is the mate- 
rial one, parties had led: evidence. Karam 
‘Singh; Record: Keeper. (P. W. -1). proved 
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on:the record, the notification exhibit P/1, . 


vide which the new Committee of :manage-. - 


ment of Gurdwara Sangatpura, had been 
constituted. In cross-examination, he con- 
ceded that this Committee was constituted 
on the nomination of the Shiromani Gur- 
dwara Parbandhak Committee and that no 
election had taken place. Surjan Singh 
(P. W. 2) proved report exhibit P/2 and 
had in fact to be cross-examined on behalf 
of the petitioner-Committee. The appel- 
lant Jaimal Singh himself stepped into 
the witness box and proved exhibit P/3 
dated July 25, 1974 vide which the elec- 
tion of the Office-bearers of the newly 
nominated Committee of management was 
recorded. He further stated that the annual 


_ income of the Gurdwara was only Rupees 


2,400/- and that. the Gurdwara owned 10 
killas of land. He was competently cross- 
examined and was forced to admit that he 
had his own land, measuring 2 killas I 
kanal, leased for Rs. 650/- and his further 
cross-examination showed that the quality 
of the land of the Gurdwara was far 
superior to his own. He also conceded 
that besides the income of agricultural 
land, worshippers also made offerings 
in the shape of wheat and flour on aus- 
Picious days. 


12. Relying on the evidence of the ap- 
pellant, Jaimal Singh himself, the Commis- 
sion rightly concluded that the nehri land 
can fetch at least Rs. 320/- as rent per 
killa. It is the common stand that the 
Gurdwara was in possession of the land 
and therefore, 10 killas of land would in- 
evitably provide an income of Rs. 8,200/- 
oat from the offerings by the devotees. 
The Commission was, therefore, eminently 
right in arriving at the conclusion that the 
annual income of the Gurdwara exceeded 
Rs. 8,000/- and therefore, its Committee 
of management could only be elected and 
not nominated. In the aforesaid context, 
it also deserves notice that the petitioner 
before the Commission was the Shiromani 
Gurdwara Parbandhak Committee and 
admittedly, it led no evidence whatso- 
ever that the income of the Gurdwara at 
the material time was less than Rs. 3,000/-. 
Perhaps it equally calls for notice that the 
Shiromani Gurdwara Parbandhak Com- 
mittee has preferred no appeal against 
the judgment of the Commission. On the. 
other hand Mr. Narinder Singh, learned 
counsel for the Shiromani Gurdwara Par- 
bandhak Committee, firmly took the stand 
that Section 142 of the Act gave wide 
powers to the Commission to decide -the 


issue of the validity of the Committee . ` 


Bee ree 


under Section 87. of ‘the.Act;and. stoutly - 
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supported the judgment in Lakhwant 
Singh’s case (F. A. O. No. 177 of 1965, D/- 
20-11-1970) (Punj & Har) (supra. 

12. In view of the above, we find that 
the challenge on behalf of the appellant, 
both on the point of law and also on 
merits must necessarily fail. The F. A. O. 
is hereby dismissed with costs. 

D. S. TEWATIA, J. :— I agree. 

S. S. KANG, J.:— I also agree. 


Reference Answered 


in affirmative. 
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J. V. GUPTA. J. 
Tara Chand Chandani, Petitioner v. 
Shashi Bhushan Gupta, Respondent, 


Civil Revn. No. 946 of 1978, D/- 9-4- 
1980.* 

E. P. Urban Rent Restriction Act (8 of 
1949), Ss. 2 (d), 2 (e), 2 (h), 11 and 19 — 
Portion of residential building rented out 
to Chartered Accountant for running his 
office — Whether the building becomes 
non-residential building — ((i) Chartered 
Accountants Act (1949), Ss. 2 (1) b), 2 (D 
(e) and 2 (2); Gi) Chartered Accountants 
T (1964) Regns. 166, 167 and 


In the definition of “scheduled building” 
in S. 2 (h) of the Act, the word “profes- 
sion” as well as the word ‘business’? have 
been used. The word ‘business’ is a 
wider term than ‘profession’. The word 
“profession” has been used in the Act as 
distinguished from the ‘business’ or 
‘trade’. It appears that the Legislature 
was aware of the distinction between 
‘business’ and ‘profession’ .and therefore it 
wanted to exclude certain buildings from 
the definition of ‘non-residential buildings’ 
in S. 2 (a) and thus the third category of 
scheduled buildings was created under 
the Act. Admittedly in the schedule. pro- 
vided to the Act, Chartered Accountant is 
not one of the professions included there- 
in. Under these circumstances, if a build- 
ing is used solely for the purpose of pro- 
fession, it cannot be said to be a non- 
residential building as it is not being used 
solely for the purpose of business or trade. 
AIR 1979 SC 1182, Distinguished. 

(Para 7) 

From a perusal of Ss. ‘2 (b), 2 (e) and 2 (2) 
of the Chartered Accountants Act, 1949, 


*To revise order of Trilok Nath Gupta, 
Appellate Authority, Ludhiana, f- 
26-11-1977. , 


DX/EX/B986/80/VSS 


Tara Chand v. Shashi ‘Bhushan 


A. I. R. 


and Regulations 166, 167 and 168 of the 
Chartered Accountants Regulations, 1964, 
it is quite clear that the work of a ar- 
tered Accountant is a profession as distin- 
guished from business as generally under- 
stood in common parlance. A Chartered 
Accountant is a member of an organised 
body with a recognised standard of ability 
enforced before he can enter it and a re- 
cognised standard of conduct is enforced 
while he is practising it. He will be said 
to be carrying on a profession. AJR 1967 
Ker 88, Rel. on. (Paras 6, 7) 


In the instant case, a portion of resi- 
dential building has been rented out to a 
Chartered Accountant for running his 
office. The portion other than the rented 
one, is being used by the landlord for his 


own residence. 


Held: The rented portion is a residential 
building within S. 2 (e) of the Rent Act. 
From S. 11 of the Act imposing a bar on 
converting a residential building into a 
non-residential one without the permission 
of Rent Controller and S. 19 imposing a 
penalty for contravention of S. I1, it is 
quite clear that a residential building can- 
not be converted into a non-residential 
building by letting it out to a Chartered 
Accountant for running his office thereon. 
Anything done in contravention of the 
Act, cannot bind the landlord or the ten- 
ant. In this view of the matter also it can- 
not be said that the premises have become 
non-residential building because it is oong 
used solely for running office of Chartere 


Accountant. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1182 T 
AIR 1967 Ker 88 T 


Vijay Jhaniji, for Petitioner; H. L. Sarin, 
Sr. Advocate (R. L. Sarin and M. L. Sarin 
with him), for Respondent. 


ORDER :— The landlord petitioner has 
filed this revision against the order of Ap- 
pellate Authority, Ludhiana, dated Novem- 
ber 26, 1977, whereby the order of the 
Rent Controller, dismissing his applica- 
tion for ejectment, has been maintained. 

2. The premises in dispute is a portion 
of a residential building known as 
‘Lakshmi Vishnu Bhawan’ situated on Kai- 
lash Cinema Road, Civil Lines, Ludhiana. 
Vide rent note dated 26th July, 1962 
(Exhibit A1) the premises in dispute, con- 
sisting of three rooms i. e. one office room 
on the first floor and two rooms on the 
second floor with bath, latrin, kitchen 
and store etc., was given on rent on a 
monthly rent of Rs. 188/-. The application 
for ejectment has been filed by the land- 
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lord-petitioner on the ground that he bona 
fide requires the premises for his own use 
and occupation. In the written statement 
filed on behalf of the tenant a plea was 
taken that the premises in dispute are not 
a residential building as it is being solely 
used for business and therefore the land- 
lord is not entitled to get the premises 
vacated on the ground of his personal oc- 
cupation. On the pleadings of the parties, 
the following issues were framed :— 

l. Whether the petitioner bona fide 
requires the building in dispute for his 
residence? 

Ee Whether the premises arẹ residen- 
ti 

8. Whether the notice served upon 
the respondent is invalid? 

On issue No. 1 the learned Rent Con- 
troller came to the conclusion that from 
the evidence of the landlord the plea of 
bona fide necessity for his own occupation 
is not established. On issue No. 2 he came 
to the conclusion that the premises are 
non-residential building as the same have 
never been occupied by the tenant for his 
residence and he is using the same solely 
for the purpose of his business i. e. for 
running his office as a Chartered Account- 
ant. On appeal, the learned Appellate 
Authority has confirmed the finding of the 
Rent Controller on issue No.2 and in 
view of that finding, he did not record any 
finding on the question of bona fide re- 
quirement of the premises by the land- 
lord. Feeling aggrieved against this order 
of the Appellate Authority, the landlord 
has come up in revision to this Court. 

8. I have heard the learned counsel for 
the parties at great length. The main ques- 
tion which requires determination in thi 
case is whether the premises which were 
let out to the tenant to run his office as 
Chartered Accountant become non-resi- 
dential building as contemplated under 
Section 2 (d) of the East Punjab 
Urban Rent Restriction Act, 1949 
(hereinafter referred to as ‘the Act’). 
In order to determine this ques- 
tion certain provisions of the Act are 
necessary to be reproduced here. Sec- 
tion 2 (d) of the Act defines “non-residen- 
tial building” and reads thus :— 

“Non-residential building” means a 
“building” being used solely for the pur- 
pose of business or trade: Provided that 
residence in a building only for the 
purpose of guarding it shall not be deem- 
ed to convert a “non-residential building” 
to a “residential building.” 

Section 2 (g) defines “residential building” 
which is to the following effect :— 
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“Residential building” means any build- 
ing which is not a non-residential build- 
ing. 

Section 2 (h) of the Act defines “scheduled 
building” and it reads thus :— 

“Scheduled building” means a ‘residen- 
tial building’ which is being used by a per- 
son engaged in one or more of the pro- 
fessions specified in the schedule to. this 
Act, partly for his business and partly for 


his residence,” 


Here reference to Sections 11 and 19 of 
the Act is also relevant and they read as 
under :— 

“11. Conversion of a residential build- 
ing into a non-residential building — 

No person shall convert a residential 
building into a non-residential buildin 
except with the permission in writing o 
the Controller.” 


“19. Penalties. — (1) If any person con- 
travenes any of the provisions of sub-sec- 
tion (2) of Section 9, sub-section (1) of Sec- 
tion 10, Section 11 or Section 18, he shall 
be ‘punishable with fine which may extend 
to one thousand rupees. 

(2) If any person contravenes any of 
the provisions of clause ia) of sub-sec- 
tion (1) of Section 6 or sub-section (1) of 
Section 7, he shall be punishable with im- 
prisonment which may extend to two years 
and with fine. 

(3) No court shall take cognizance of 
an offence under this section except 
upon — 

(a) a complaint of facts which constitute 
such offence filed with the sanction of the 
Controller in writing; or ` 

(b) a rpa in writing of such facts 
made by the Controller.” 

4, From the perusal of the scheme of 
the Act and the various terms used there- 
in it is quite apparent that the words ‘busi-- 


nes? or ‘trade’ and the word ‘pro- 
fession” have been used purpose- 
ly, having different connotation. It 


may be that sometimes the word 
‘business’ may include ‘the profession’ be- 
cause ‘business’ is a wider terms but whe- 
ther the word ‘business’ as. used in S. 2 (d) 
of the Act will include ‘profession’ therein 
or not is the matter which requires deter- 
mination in this case. ‘Chartered Account- 
ant’ as defined in Section 2 (1) (b) of the 
Chartered Accountants Act, 1949: means a 
person who is a member of the Institute, 
which has been further defined in S. 2 (e). 
to mean the Institute of Chartered Ac- 
countants of India constituted. under. this: 
Act. Sub-section (2) of Section 2 thereof 
further provides :— > 


s 
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: . “(2) A member of the. Institute shall be 
‘deemed “to be in practice”, when indivi- 
dually or in parmership with chartered 
accountants (in practice), he, in considera- 
tion of remuneration received or to be re- 
_ eeived,— 

(i) engages himself in the practice of 
accountancy; or 

gi offers to perform or performs services 
involving the auditing or verification of 
financial transactions, books, accounts, or 
records or the preparation, verification or 
certification of financial accounting and 
related statements or holds himself out to 
the public as an accountant; or 


“(iii) renders professional services or 
assistance in or about matters of principle 
or detail relating to accounting procedure 
or the recording, presentation or certifica- 
tion of financial facts or data: or 


(iv) renders such other services as, in 
the opinion of the Council, are or may be 
rendered by a charterted accountant in 
practice; 
and the words “to be in practice” with 
their grammatical variations and cognate 
e a shall be construed according- 


Section 21 of this very Act further pro- 
vides the procedure for enquiries relating 
to professional misconduct of the mem- 
bers of the Institute. ; 


_5. Under S. 30 of the Chartered Ac- 
countants Act, 1949, regulations have been 
made which are known as the Chartered 
Accountants Regulations, 1964. Regulation 
166 thereof provides :— 


“A chartered accountant in practice 
shall not engage in any business or oc- 
cupation other than the profession of ac- 
countancy, except with the permission 
granted in accordance with a resolution of 
the Council.” 


Regulation 167 provides :— 
“Notwithstanding anything contained in 
regulation 166 but subject to the control 
of the Council, a chartered accountant in 
practice may act as liquidator, trustee, ex- 
-ecutor, administrator, arbitrator, receiver, 
adviser, or representative for costing, 
financial or taxation matter, or may take 
-up an appointment that may be made by 
the Central Government or a State Govern- 
‘ment or Court of law or any other legal 
authority or may act as a secretary in his 
professional capacity, provided his em- 
loyment is not-on a salary-cum-full-time 
asis” >o. a _ ite 
‘Regulation 168 thereof puts: certain restric- 
tions on the fees to be charged. by the 
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Chartered Accountant, which provides -as 
under ;—~ | BE 


“No chartered accountant in practice 
shall charge or offer to charge, accept or 
offer to accept, in, respect of any pro- 
fessional work, fees which are based. on 
a percentage of po or which are 
contingent upon the findings, or results of 
such work ; > 
Provided that 

(a) in the case of a receiver or a liqui- 
dator, the fees may be based on a percent- 
age of the realisation or disbursement or 
oi the assets; 


' (b) in the case of an auditor of a co- 
operative society, the fees may be based 
on a percentage of the paid up capital or 
the working capital or the gross or net in- 
come or profits; and 


(c) in the case of a valuer for the pur- 
oses of direct taxes and duties, -the 
ees may be based on a percentage of, the 

value of the property valued.” a 


6. From the parna of these provisions 
of the chartered Accountants Act, 1949. 
and the regulations framed thereunder it 
is quite clear- that the work of a chartered 
Accountant is a profession as dis- 
tinguished from business as generally 


understood in common parlance. 


7. Reverting back to the provisions of 
the East Punjab Urban Rent Restriction 
Act it has to be seen that if the premises 
are rented out to a Chartered Accountant 
for running his office, whether such a 
building will be said to be a non-resideo- 
tial building or it continues to be a resi- 
dential building as provides under the 
Act. As observed earlier, Section 2 (h), of 
the Act defines the words “scheduled 
building”. The word prorosjion as well 
as the word ‘business’ have been used in 
the said definition. If the word ‘business’ 
occurring in Section 2 (d) of the Act ‘in- 
cluded ‘professions’ as well, there was no 
necessity for creating a third category of 
buildings known as “scheduled buildings”. 
In that case any building being used solely 
for the purpose of business including pro- 
fessions therein, would have been a non- 
residential building, according to the de- 
finition. It appears that the legislature 
was aware of the distinction between 
‘business’ and ‘profession’ and therefore‘it 
wanted to exclude certain buildings, from 
the definition of non-residential bundirigs 
and thus the third category of scheduled 
buildings was created under the Act. Ad- 
‘mittedly in the schedule provided to this 
Acte Chartered” Accountant is not one of. 
the professions ‘included therein. Under. 
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these circumstances if a building is being 
used solely for the purpose of profession, 
it cannot be said to be a non-residential 
building as it is not being used solely for 
the purpose of business or trade. As ob- 
served earlier, the word ‘profession’ has 
been used in the Act as distinguished from 
the ‘business’. In M. P. Sethurama Menon 
v. Meenakshi Amma, AIR 1967 Ker 88, 
where the question arose that whether the 
profession of an Advocate can be said to 
be business under the Kerala Buildings 
(Lease and Rent Control) Act, 1965. came 
up for consideration, it was observed in 
Para 7 as under:— 


“What is important in deciding whether 
a person is carrying on a profession or 
not is whether he is a member of an 
organised body with a recognised standard 
of ability enforced before he can enter it 
and a recognised standard of conduct en- 
forced while he is practising it (Iyengar 
on Income-tax, 5th Edition, Volume 2, 

age 832). This is certainly not the test in 
deciding whether a person is carrying on 
a trade or business.” 


Applying this test as well a person who is 
a Chartered Accountant, will be said to 
be carrying on a profession. He isa mem- 
ber of an organised body with a recognis- 
ed standard of ability enforced before he 
can enter it and a recognised standard of 
conduct is enforced while he is practising 
it. Moreover this aspect of the case is not 
being disputed on behalf of the tenant. 
What has been argued is that the profes- 
sion of the Chartered Accountant is in- 
cluded in the term ‘business’ as used in 
Section 2 (d) of the Act and therefore the 
building becomes a non-residential build- 
ing. However, I do not find any force in 
this contention raised on behalf of the 
tenant. The learned counsel for the tenant 
relied upon a Supreme Court judgment 
reported as S. Mohan Lal v. R. Kondiah, 
AIR 1979 SC 1182. In that case the ex- 
pression ‘business’ was being interpreted 
as it occurred in Section 10 (8) (a) (iii) of 
the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960. In 
the context in which this expression has 
ia used under that Act it was observ- 
ed :-— 


“The expression ‘business’ has not been 
defined in the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1960. It is a common expression which is 
sometimes used by itself and sometimes in 
a collocation of words as in “business, 
trade or profession”. It is a word of large. 
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and wide import, capable of a variety of | 
meanings, It is needless to refer to the 
meanings given to that term in the various 
Dictionaries except to say that everyone 
of them noticed a large number of mean- 
ings of the word. In a broad sense it is 
taken to mean ‘everything that occupies 
the time, attention and labour of men for 
the purpose of livelihood or profit’. In a 
narrow sense it is confined to commer- 
cial activity. It is obvious that the mean- 
ing of the word must be gleaned from 
the context in which it is used. Reference 
to the provisions of the Constitution or 
other statutes where the expression ís 
used cannot be of any assistance in deter- 
mining its meaning in Section 10 (8) (a) 
(ii) of the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960. It 
is not a sound principle of construction to 
interpret expressions used in one Act with 
reference to their use in another Act; 
more so if the two Acts in which the same 
word is used are not cognate Acts, Neither 
the meaning nor the definition of the 
term in one statute affords a guide to the 
construction of the same term in another 
statute and the sense in which the term 
has been understood in the several stat- 
utes does not necessarily throw any light 
on the manner in which the term should be 
understood generally. On the other hand 
it is a sound, and, indeed, a well-known 
principle of construction that meaning of 
words and expressions used in an Act 
must take their colour from the context 
in which they appear. Dr. Chitaley very 
frankly and fairly conceded as much.” 


In Para 5 thereof the Supreme Court has 
made it quite clear that the word ‘busi- 
ness must be interpreted in the context 
of the statute in which it occurs and not 
in the context of other statutes or in a 
manner alien to the context of the statute 
concerned. This authority on the face of it 
is of no help for the proposition as con- 
tended on behalf of the learned counsel 
for the tenant. 


8. There is another aspect of the 
matter as well. Section 11 of the Act, as 
reproduced earlier, says that no person 
shall convert a residential building into a 
non-residential building except with the 
permission in writing of the Controller. 
In the present case admittedly the rented 
premises are a part or a portion of a resi- 
dential building known as ‘Lakshmi 
Vishnu Bhawan’. The portion other than 
the rented one is being used by. the land- 
lord for his own residence. Under these 
circumstances, could the landlord convert 
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a part of the residential building into a 
non-residential one without the permission 
in writing of the Rent Controller? Since 
there is a bar provided under the Act it- 
self and under Section 19 of the Act 
oy for the breach of the same has 

een provided, it is quite clear that a 
residential building as. such could not be 
converted into a non-residential building 
by letting it out to a Chartered Accoun- 
tant for running his office therein. Any- 
thing done in contravention of the provi- 
sions of the Act cannot bind the landlord 
or the tenant. In this view of the matter 
also it cannot be held that the premises 
have become non-residential building be- 
cause it is being used solely for the pur- 
pose of running the office by the tenant as 
Chartered Accountant. This also indicates 
' khat the Legislature used the expression 
‘profession’ as distinguished from the ex- 
pression ‘business’ or ‘trade’ under the Act. 


9. Consequently, the finding of the 
Appellate Authority on issue No. 2 that 
the premises in dispute are non-residential 
building is set aside and it is held that 
the building is a residential building as 
contemplated under the Act and thus the 
landlord is capable to eject the tenant if 
he proves that he bona fide requires the 
premises for his own use and occupation. 
Since in the present case the Appellate 
Authority has not given any finding on 
issue No. 1, the case will have to be sent 
back for decision on that issue. 


10. For the reasons recorded above, 
this petition succeeds and the order of the 
Appellate Authority is set aside and the 
appeal is sent back for decision in accord- 
ance with the law. The parties are direct- 
ed to appear before the Appellate Auth- 
ority, Ludhiana, on 24th April, 1980. The 
records of the case be sent back to the 
Court immediately. 

Petition allowed. 


AIR 1980 PUNJAB AND HARYANA 306 
BHOPINDER SINGH DHILLON AND 
G. C. MITAL, J]. 

Haji Anwar Ahmed Khan, Petitioner v. 
The Punjab Wakf Board and others, Res- 
pondents. 

Civil Writ Petna. No. 454 of 1980, D/- 
8-5-1980. 

(A) Wakf Act (29 of 1954), Ss. 18, 67 — 
Punjab Wakf Rules (1964), R. 6 — Chair- 
man of Wakf Board — Removal — Mem- 
‘bers of Board can remove him by passing 


EX/FX/C522,/80/SNV 


Haji Anwar Ahmed Khan v. Punjab Wakf Board 


the 


A.I. RB. 


vote of no-confidence. ILR (1975) Andch 
Pra 242, Dissented from — (Constitution 
of India, Art. 372 (1); General Clauses Act 
(1897), S. 2D. 


In view of the principles of common 
law applicable to India by virtue ot provi- 
sions of Art. 372 (1), there being no provi- 
sion in the statute barring the removal of 
the Chairman of the Board by a 
vote of no confidence, the mem- 
bers who have the power to elect 
Chairman also have the power 
to remove the Chairman by a majority of 
votes. This principle is also enshrined in 
the provisions of S. 21 of the General 
Clauses Act. It is accepted principle of . 
common law relating to the removal of 
the holder of an office that the body 
which has authority to elect its Chairman, 
has the inherent, and implied power to 
remove the Chairman. ILR (1975) Andh | 
Pra 242, Dissented from. (Para 6) 


(B) Wakf Act (29 of 1954), Ss. 3 (e), 12 
and 67 — Punjab Wakf Rules (1964), R. 6 
— Tenure of office of Chairman of Wak 


' Board — Not fixed for five years — Word 


‘member’ in S. 12 does not include Chair- 
man. 


It is no doubt true that in view of the 
provisions of S. 3 (e), wherever the word 
“member” of the Board exists, it includes 
the Chairman. This is so unless the context 
otherwise requires. As is clear from the 
scheme of the Act and R.6that after the 
members are appointed under S. 11 of the 
Act, the first meeting of the Board has to 
be convened by the Government as soon 
as possible by giving the members not 
less than 10 days’ clear notice and in that 
meeting the Chairman has to be elected. 
It would thus be seen that there will be 
some time gap between the date of 
nomination of the members and the elec- 
tion of the Chairman. The Chairman con- 
tinues in office on the stren of his be- 
ing a member of the Board. It is, there- 
fore, obvious that the period of five years 
shall start from the date when the mem- 
bers are nominated by the Government 
undér S. 11 whereas the Chairman is elect 
ed on some subsequent date. In this view, 
the Chairman, in no case, can be there for 
complete penon of five years. It will, 
therefore, be obvious that in view of the 
scheme of the Act, the word “member” 
used in S. 12 cannot be held to include 
“Chairman”, Therefore, the tenure of the 
office of the Chairman is not fixed 
for five years and the smae is at the 
pleasure of the members of the Board. 

(Para 8) 
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(C) Wakf Act (29 of 1954), $. 67 — Pun- 
jab Wakf Rules (1964), R. 6 — No confi- 
dence motion against Chairman and re- 
election of new chairman — Meeting for 
— Must be convened by Govt. in accord- 
ance with R. 6 in absence of specific pro- 
vision — (General Clauses Act (1897), 
Section 21). 


_ A meeting which has to consider the 

motion of no confidence against the Chair- 
man should be convened by the Govern- 
ment and if the motion of no contidence 
is carried, the members in the same meet- 
ing may be able to elect a new Chairman 
in accordance with R. 6. In this view 
mere presence of the Chairman in the 
meeting convened otherwise than in ac- 
cordance with R. 6. for considering motion 
of no contidence against the Chairman, 
would not disentitle him from claiming the 
relief against no confidence motion es- 
pecially when he protested that the mem- 
hers had no jurisdiction to pass No Con- 
fidence Motion. against him. (Para 10) 


Rule 6 is the only provision which deals 
with the election of the Chairman and 
there is no other provision either under 
the Rules or in the Regulations, which 
deal with the procedure for convening a 
meeting for the election of the Chairman 
of the Board. It is no doubt true that R. 6, 
strictly speaking, is applicable for con- 
vening first meeting of the Board, which 
is held after the constitution of the new 
Board under S. 11, but since there is no 
provision prescribing the procedure for 
RA: a meeting for considering the 
“No Confidence Motion” against the Chair- 
man, in view of the principles as contain- 
ed in Section 21 of the General Clauses 
Act it would be legitimate to hold that 
the same procedure, which is followed for 


A the Ghairman of the newly con- 


Board, shall be followed for con- 
sidering the “No Confidence Motion” 
against the Chairman and if the 
“No Confidence Motion” is carried, 
for electing the new Chairman. 
So also Rule 6 provides on quo- 
rum for the election of the Chairman. 
Since there is no provision of quorum as 
regards the meeting in which the Chair- 
man has to be elected, the principles of 
common law would be applicable in this 
regard also, thus the Chairman has to be 
elected by a majority of the members of 
the Board. FIt is, therefore, obvious that 
majority of the members or more would 
be able to’ elect the Chairman. Similarly, 
the motion regarding want of confidence 
in the Ch also be carried if 


stitute 


airman, can 
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majority of the members vote for .the 
motion. (Case law discussed). (Para 9) 


(D) Wakf Act (29 of 1954), S. 17, Pro- 
viso —- Removal of Chairman of Board by 
passing no confidence motion — Effect — 
He continues in office till appointment of 


his successor is notified in Official 
Gazette. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1976 Punj and Har 122: 1975 Pun L} 
449 


ILR (1975) Andh Pra 242 

AIR 1975 Delhi 200 

AIR 1974 Punj 99: 1973 Pun LJ 554 
1974 Pun LJ 365: 1974 Pun LJ 527 
AIR 1967 SC 997 : 1967 Cri LJ 950 


H. L. Sibal, Sr. Advocate with K. K 
Cuccria and B. S. Khoji, for Petitioner; J. 
N. Kaushal, Sr. Advocate with S. Galhotra, 
H. S. Bedi (for Nos. 1 and 18), Bhagirath 
Dass, with R. C. Dogra, (for No. 3) and 
Miss. Naresh Bakshi, D. V. Sehgal, (for 
No. 5); S. S. Mahajan, (for Nos. 1, 6, 8, 
L0 and 11); H. S. Bhullar, (for No. 9) and 
H. S. Bedi, (for No. 12), for Respondents. 


BHOPINDER SINGH DHILLON, 
J. :— Respondent No. 1 Punjab Wakf 
Board was constituted under the provi- 
sions of the Wakf Act, 1954 (hereinafter 
referred to as the Act). Under S., 11 of the 
said Act, Haji Anwar Ahmed Khan peti- 
tioner and respondents Nos. 3 to 18 were 
appointed its members by the Union of 
India, respondent No. 2, vide notification 
dated Aug. 11, 1978, copy of which is 
attached as Annexure ' P-1 with the writ 
petition. The tenure of the office of mem- 
bers so appointed is five years. After the 
constitution of the Board, the petitioner 
was elected as Chairman of the respon- 
dent. Board. On January 20, 1980, a meet- 
ing of the Board was convened at Ambala. 
This meeting was attended by 10 out of 
11 members of the Board. Petitioner Haji 
Anwar Ahmed Khan was removed from 
the office of the Chairman of the Board 
in that meeting. 8 members voted for the 
no confidence motion. The petitioner vot- 
ed against the no confidence motion and 
one of the members abstained from voting. 
After the petitioner was removed from the 
office of the Chairman of the Board, in 
the same meeting the members elected 
Khawaja Khalil Ullah, respondent No. 8 as 
Chairman. Out of 10 members, nine voted 
in his favour. The copy of the resolution 
passed in that meeting is appended as 
Annexure P-4 with the writ petition. The 
petitioner has challenged his removal 
from the office of the Chairman and so 
also the election of Khawaja Khalil Ullah, 
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respondent No. 3 as Chairman of the 
Board against the vacancy caused by his 
removal on various grounds mentioned in 
the petition. However, at the time of argu- 
ments, the learned counsel for the peti- 
tioner has advanced only the following 
arguments in support of his case:— 


(i) That there being no provision in the 
Act for passing a motion of no confidence 
against the Chairman once he has been 
elected, the removal of the petitioner from 
the office of the Chairman vide impugned 
resolution is without jurisdiction. 


(ii) That even if it be held that a Chair- 
man so elected under the Act could be 
removed. by a vote of no confidence, the 
procedure for such removal has to be the 
same as prescribed under Rule 6 of the 
Punjab Wakf Rules, 1964 (hereinafter re- 
ferred to as the Rules), which is applicable 
to the election of the Chairman which has 
to take place in the first meeting of the 
Board held after its constitution. 


(iii) That even if the removal of the 
petitioner be held to be good in law, the 
election of respondent No. 8 Khawaja 
Khalil Ullah as Chairman of the Board 
ae the vacancy caused by the removal 
of the petitioner could not be held in the 
same meeting and the same could only be 
held by following a procedure as laid 
down under Rule 6 of the Rules framed 
under the Act, which Rule provides for 
the election of the Chairman after the 
Board is constituted under the Act. 


2. With a view to appreciate the con- 
tentions raised by the learned counsel for 
the petitioner, the relevant provisions of 
the Act may be noticed. In view of. Sec- 
tion (3) (e) of the Act, unless the context 
otherwise requires, “member” means a 
member of the Board and includes the 
Chairman. S. 9 of the Act deals with the 
incorporation of the Board of Wakés. Sec- 
tion 10 of the Act provides that the Board 
shall consist of eleven members and that 
there shall be a.Chairman of the Board, 
who shall be elected by the members from 
amongst themselves. Under S. 11 of the 
Act, the members of the Board shal! be 
appointed by the State Government by a 
notification in the Official Gazette from 
any one or more of the categories of per- 
sons mentioned in this Section. S. 12 of 
the Act is as follows:— 


“12. The members of the Board 
hold office for five years. 

Provided that a member shall, notwith- 
standing the expiration of his term o 
office, continue to hold office until the ap- 


shall 
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pointment of his successor is notified in 
the Official Gazette. 

Section 13 of the Act makes provisions for 
the disqualifications for being appointed 
or for continuing as member of the Board. 
Section 14 of the Act provides for the 
meetings of the Board. Sub-sec. 8) of this 
Section makes a provision that all ques- 
tions which come before any meeting of 
the Board shall be decided by a majority 
of votes of the members present, and in 
the case of equality of votes, the Chair- 
man or, in his absence, any other person 
presiding, shall have a second or casting 
vote. Section 15 of the Act prescribes the 
functions of the Board. Ss. 17 and 18 of 
the said Act are as follows:— 


“I7. The Chairman ‘or any other mem- 
ber may resign his office by writing under 
his hand addressed to the State Govern- 
ment: 

Provided that the Chairman or the mem- 
bers shall continue in office until the ap- 
pointment of his successor is notified in 
the Official Gazette. . 

18 (1) The State Government 
may, by notification in the Offi- 
cial Gazette, remove the Chairman of the 
Board or any member thereof if he— 

(a) is or becomes subject:to any dis- 


-qualifications specified in S. 18; or 


(b) refuses to act or is incapable of act- 
ing or acts in a manner which the State 
Government, after hearing any explanation 
that he may offer, considers to be prejudi- 
cial to the interests of the Wakéf: or 

(c) fails, without excuse sufficient in the 
opinion of the Board, to attend three con- 
secutive meetings of the Board. 


(2) Where the Chairman of the Board’ > 
is removed under sub-sec, (1), he shall 
also cease to be a member of the Board.” 
Section 19 of the Act deals with the fill- 
ing of a vacancy caused by the removal, 
resignation, death or otherwise, of a mem- 
ber of the Board under S. 22 of the Act, the 
Board will by a general or special order 
in writing, delegate to the Chairman or 
any other member or to the Secretary, 
any of its functions. S. 67 of the Act em- 
powers the State Government to make 
rules to carry out the purposes of the 
Act; whereas S. 68 of the Act empowers 
the Board to make regulations, not incon- 
sistent with the Act or the rules to carry 
out the functions under the Act with the 
previous sanction of the State Govern- 


_ ment, 


(3) In view of the powers conterred 
under Section 67 of the Act, Rules called 
“Punjab Wakf Rules 1964” have been 


framed. R. 6 of the said Rules. which deals 
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with-the election of the Chairman is as 
follows:— 


“6. After the appointment of members 
of a newly constituted Board is notified 
under S. 11, the Government shall, as soon 
as may be, fix by giving to the members 
not less than ten clear days notice, a date 
' for the first meeting of the Board. The 
notice shall state the time and place of 
the meeting as well the fact that at 
such meeting the Chairman should be 
elected. The meeting shall be presided 
over by a member chosen by the members 
from amongst themselves and shall be 
deemed to be validly convened meeting. 
The election of the Chairman shall be re- 
corded as part of the proceedings in the 
minutes of the meeting.” 


4. The Board has also framed regula- 
tions called “Punjab Wakf Regulations 
1967”. Regulation 3 deals with the time of 
the meeting; whereas Regulation 4 deals 
with the place of the meeting. Regula- 
tion 5 deals with the notice of meeting; 
whereas Regulation 6 deals with the 
quorum and provides that quorum tor a 
meeting of the Board shall be five, includ- 
ing the Chairman. 


5. As regards the first argument that 
there is no power with the members o 
the Board to express lack of confidence 
in the Chairman once elected in the first 
meeting of the Board after its constitu- 
tion under R. 6 of the Rules, we are in- 
clined to hold that there is no merit in this 
contention. The arguments that since 
there is no specific power given to the 
members of the Board to express lack of 
confidence in the Chairman after he is 
elected in the first meeting of the Board 
and, therefore, such power should be 
taken to be non-existent, loses sight of the 
fact that in view of the provisions of Arti- 
cle 872 (1) of the Constitution of India, 
part of the common law based on the 
rules of “justice, equity and good con- 
science” as suited to the genius of this 
country is applicable in India. This was so 
held by their Lordships of the Supreme 
Court in Supdt. and Remembrancer_ of 
Legal Affairs, State of West Bengal v. Cor- 
poration of Calcutta, AIR 1967 SC 997. It 
is accepted principle of common law re- 
lating to the removal of the holder of an 
office that the body which has authority 
to elect its Chairman has the inherent and 
implied power to remove the Chairman. 
If the Chairman holds his office at plea- 
sure, then he can be removed at will, but 
if he holds his office otherwise than at 
pleasure, he can be removed only for 


Haji Anwar Ahmed Khan v. Punjab Wakf Board 


P. & H. 309 


cause after notice and hearing. In view of 
the principles of common law stated 
above, until and unless there is a provi- 
sionin the statute barring the removal of 
the Chairman by a vote of no contidence, 
it has to be held that the members who 
had the power to elect the Chairman have 
the power to remove the Chairman by a 
majority of votes. This principle is also 
enshrined in the provisions of S. 21 of 
the General Clauses Act, 1897. A body of 
persons which has the power to elect its 
Chairman, has the power to remove him 
until and unless there is any bar signified 
in the provisions of the statute itself. The 
view which we are taking finds ample 
support from a judgment of the Delhi 
High Court in Bar Council of Delhi v. 
Bar Council of India. New Delhi 1, AIR 
1975 Delhi 200. In that case, tħe Bar 
Council of Delhi framed a rule under S. 15 
of the Advocates Act, 1961, which em- 
powered the Bar Council to make rules to 
carry out the purposes of the Act. The 
provisions of S. 15 (c) provided that the 
rules could be framed by the Bar Council 
regarding the manner of election of tbe 
Chairman and Vice-Chairman of tbe Bar 
Council. Under this power, the Bar Coun- 
cil framed a rule prescribing the proce- 
dure for calling a Coote: T expressing 
no confidence against the Chairman and ' 
Vice Chairman of the Bar Council. The 
validity of this rule was challenged as it 
was contended that there is no power 
under the Act to pass a motion of no con- 
fidence against the Chairman. Their Lord- 
ships of the Delhi High Court came to the 
conclusion that in view of the application 
of common law principles and that there 
being no provision in the statute, barring 
the passing of the no confidence motion, 
the Bar Council had the jurisdiction to 
frame a rule providing for the convening 
of a meeting for the purpose ot passing 
no confidence motion against the Chair- 
man of the Bar Council. 


6. Mr. Sibal, learned counsel for the 
petitioner, relies on a Division Bench deci- 
sion of the Andhra Pradesh High Court 
in Venkata Narayana v. Deputy Registrar 
of Co-operative Societies, Eluru ILR (1975) 
Andh Pra 242, to contend that in case 
there is no’ express provision in the statute 
providing for passe of no-contidence 
motion, the said powers cannot be infer- 
red as the Court cannot add or subtract 
anything to or from the statute, The learn- 
ed counsel contends that since there is no 
en in the Act for removal of the 

hairman by the members of their express- 
ing lack of confidence, therefore, the peti- 
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tioner, who was duly elected Chairman, 
could not be removed. We have very care- 
fully through this judgment and with 
all respects to the learned Judges, we are 
unable to Ggree with the view taken there- 
in. The main stress in that judgment is on 
the principle that it is not the duty of 
the Court to stretch the words used by the 
Legislature to fill in gaps or omissions in 
the provisions of an Act. This principle 
_is unexceptional, but their Lordships did 
not onside the effect of the application 
of principles of common law as ap- 
plicable in India in view of the 
provisions of Article 872 (1) of the 
Constitution of India. That being 
so, we aré of the opinion that the view 
taken in this judgment is not the correct 
view of the law of the land. 


7. Equally there is no merit in the con- 
tention of the learned counsel for the peti- 
tioner that Chairman can only be removed 
under S. 18 of the Act and not otherwise. 
Taking into consideration the provisions 
of S. 18, it cannot be held that the Legis- 
lature intended to prohibit the removal of 
a Chairman by passing of No confidence 
Motion by the majority of the members 
of the Board. Section 18 deals with the 
powers of the Government to remove a 
member or Chairman as the case may be 


on having been found unfit to continue as. 


a Member or Chairman, as the case may 
be, in view of the disqualification incur- 
red by him as prescribed. This is com- 
pletely a different jurisdiction tested in 
the Government. From -this, it is difficult 
to hold that the Legislature intended that 
the Chairman once elected, cannot be re- 
moved from the office of the Chairman. 


8. We are also unable to agree with 
the contention of the learned counsel for 
the petitioner that in view of the provi- 
sions of S. 12 of the Act, the tenure of 
the office of the Chairman of the Board is 
five years. We have already reproduced 
the provisions of S. 12 of the Act in the 
earlier part of the judgment. It is no doubt 
true that in view of the provisions of 
S. 3 (e) of the Act, wherever the word 
“member” of the Board exists, it includes 
the Chairman. This is so unless the con- 
text otherwise requires. As is clear from 
the scheme of the Act and R. 6 that after 
the members are appointed under S. 11 
of the Act the first meeting of the Board 
has to be convened by the Government 
as soon as possible by giving the mem- 
bers not less than 10 days clear notice and 
in that meeting the Chairman has to be 
elected. It would thus be seen that there 
_ |will be some time gap between the date of 
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nomination of the members and the elec- 
tion of the Chairman. The Chairman con- 
tinues in office on the strength of his be- 
ing a member of the Board. It is, there- 
fore, obvious that the period of five years 
shall start from the date when the mem- 
bers are nominated by the Government 
under §. 11 of the Act; whereas the 
Chairman is elected on some subsequent 
date. In view of what has been stated 
above, the Chairman, in no case, can be 
there for complete period of five years. 
It will, therefore, be obvious that in view 
of the scheme of the Act, the word “mem- 
ber used in S. 12 of the Act cannot be 
held to include “Chairman”. We are, 
therefore, of the opinion that the tenure 
of the office of the Chairman is not fixed 
for five years and the same is at the 
pleasure of the members of the Board. 
For the reasons recorded above, we do 
not find any merit in the first contention 
of the learned counsel. 


9. As regards points Nos. 2 and 8, the 
learned counsel for the parties agree that 
the same are connected. If point No. 2 is 
decided in favour of the petitioner, the 
conclusions as regards point No. 8 shall 
follow. As is clear, there is no provision 
in the Act or the Rules framed thereunder 
and so also in the regulations, which deals 
with the procedure for convening a meet- 
ing for considering No confidence Motion 
against the Chairman. We have already 
come to the conclusion that in view ot the 
principles of common law, as applicable 
in this country, the body which has the 
power to elect the Chairman, has the 
power to remove him by majority. The 
ee to be determined is as to what 
should be the procedure for convening a 
meeting of the members for consideration 
of No confidence Motion against the 
Chairman of the Board. R. 6 of the Rules 
prescribes the procedure for the election 
of the Chairman after the Board is newly 
constituted under S. 11 of the Act. Under 
this Rule, the Government has to fix a 
date for the first meeting by giving the 
members not less than ten days clear 
notice for electing the Chairman of the 
Board. Regulation 2 framed under S. 68 
of the Act provides that the Board shall 
ordinarily meet once a month provided 
that the Chairman or at least four mem- 
bers may requisition a special meeting. 
Regulation 4 deals with the place of meet- 
ing; whereas Regulation 5 deals with the 
notice of the meeting. Under Regulation 
5, the meeting of the Board shall be con- 
vened by the Secretary and the date of 
meeting shall be fixed by the Secretary in 
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consultation with the Chairman, Regu- 
lation 6 provides for the quorum of five 
members, including the Chairman for a 
meeting of the Board and it further pro- 
vides that for an adjourned meeting, no 
quorum will be necessary. The reading of 
the Regulations mentioned above would 
show that the Regulations actually come 
into play after the Chairman is elected in 
the first meeting after the constitution of 
the new Board under S.llofthe Act. It 
would thus be seen that Rule 6 is the only 
provision which deals with the election of 
the Chairman and there is no other pro- 
vision either under the Rules or in the 
Regulations, which deals with the proce- 
dure for convening a meeting for the elec- 
tion-of the Chairman of the Board. It is 
no doubt true that R. 6, strictly speaking, 
is applicable for convening first meeting 
of the Board, which is held after the con- 
stitution of the new Board under S. 11 of 
the Act, but. since there is no provision 
prescribing the procedure for convening a 
meeting for considering the No Confidence 
Motion against the Chairman, in view of 
the principles as contained in S.21of the 
General Clauses Act, 1897, it would be 
legitimate to hold that the same procedure, 
which is followed for electing the Chair- 
man of the newly constituted Board, shall 
be followed for considering the No con- 
fidence Motion against the Chairman and 
if the No confidence Motion is carried, for 
electing the new chairman. It may fur- 
ther be observed that R. 6 provides no 
quorum for the election of the Chairman. 
Since there is no provision of quorum as 
regards the meeting in which the Chair- 
man has to be elected, in our view, the 
principles of common Jaw would be ap- 
plicable in this regard also. The Chair- 
man has to be elected by a majority of 
the members of the Board. There are in 
all 11 members of the Board as constitut- 
ed under S. 11 of the Act. It is, therefore, 
obvious that six members or more would 
be able to elect the Chairman. Similarly, 
the notion regarding want of confidence 
in the Chairman, can also be carried if six 
members vote for the miotion. 


The view we are taking that when there 
is no procedure prescribed for holding a 
meeting for considering the No Confi- 
dence Motion against the chairman, the 
provision of law regulating the election of 
the Chairman would be applicable in 
view of the principles as enshrined in the 
provisions of S. 21 of the General Clauses 
Act, 1897, finds support from a number 
of decisions of this Court. In Dharam 
Singh v. State of Haryana 1978 Pun LJ 
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554 : (AIR 1974 Punj 99), it was held by a 
learned Single Judge of this Court that 
where no rule preseribes the manner in 
which a meeting of the Panches for the 
consideration of a No Confidence Motion 
against the Sarpanch is to be called an 
conducted, such a meeting shall also be 
held in the same manner in which the 
meeting for election of Sarpanch is to be 
held in accordance with Rr. 88 and 89 
framed under the Punjab Gram Panchayat 
Act. In the Punjab Gram Panchayat Act, 
the Panches have been given right to re- 
call a Sarpanch, but the Rules for con- 
vening such a meeting had not been fram- 
ed. The learned Judge on the principles 
as contained in S. 21 of the General 
Clauses Act, 1897, came to the conclusion . 
that the same procedure which is follow- 
ed for holding a meeting for electing a 
Sarpanch, shall be followed for consider- 
ing the motion of No Confidence agai 
a Sarpanch. This view was affirmed by a 
Division Bench of this Court and appeal 
against the order of the learned Single 
Judge was dismissed. Reference may be 
made to Dharam Singh v. State of Har- 
yana 1974 Pun LJ 365. Again in Jee Ram 
v. Director of Panchayats, 1974 Pun LJ 
527, a learned single Judge of this Court 
held that the same procedure as is follow- 
ed for the election of a Sarpanch, has to 
be followed for considering the No Con- 
fidence Motion against the Sarpanch in 
the absence of there being a specitic rule 
in this regard under the Punjab Gram 
Panchayat Act. In Hardatt Singh v. Block 
Development and Panchayat Officer, 1975 
Pun LJ 449: (AIR 1976 Punj and Har 122) 
another Division Bench of this Court 
affirmed the same view. In that case, in a 
meeting held for considering the No Con- 
fidence Motion against the Sarpanch the 
votes were cast by show of hands and not 
by secret ballot as provided wnder the 
Rules for electing the Sarpanch. 
The No Confidence Motion car- 
ried against the Sarpanch in such a 
meeting was quashed and it was held that 
the same procedure had to be followed as 
is followed in the election of the Sar- 
anch in the absence of any Rule speci- 
cally dealing with the procedure to be 
followed for convening a meeting for con- 
sidering No Confidence Motion against 
the Sarpanch. 


10. As already observed, the oe al 
tions, reference to which has already been 
made, come into operation after the Chair- 
man is elected in the first meeting of the 
newly constituted Board. The same can- 
not be made applicable for convening a 
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meeting of the members of the Board for 
considering motion of want of confidence 
against the Chairman. Otherwise also 
keeping in view the larger public policy, 
it would not be proper to hold that meet- 
ing convened in accordance with the pro- 
visions of the Regulations,-can validly 
consider the motion of No Confidence 
against the Chairman and consequently 
can also elect a new Chairman. If the Re- 
gulations are held to be applicable, a 
quorum of five members has been fixed 
under the Regulations and for an adjourn= 
ed meeting, there is no quorum. Jf the 
meeting is held in accordance with the Re- 
gulations, then five members of the Board 
can meet and decide about the fate of 
the Chairman and at an adjourned meet- 
ing even one member can decide about 
the removal of the Chairman anl can him- 
self a as elected Chairman of the 
Board. 


As is clear from the various provi- 
sions of the Act, the Government is the 
appointing authority of all the eleven 
members of the Board. The members of 
the Board are nominated and not elected. 
The Government has the power to remove 
the Chairman or the Member of the Board 
in accordance with the provisions of Sec- 
tion 18 of the Act. The Board under the 
Act has to perform very important func- 
tions dealing with the property of Wakfs 
and to administer the Wakfs funds. It is 
in the fitness of things keeping in view the 
larger public policy as well that a meet- 
ing, which has to consider the motion of 
No Confidence against the Chairman 
should be convened by the Government 
and if the motion of No Confidence is 
carried, the members in the same meeting 
may be able to elect a new Chairman in 
accordance with Rule 6. If the meeting 
is convened under the regulations, firstly, 
the Chairman himself, against whom ‘the 
No Confidence Motion may have to be 
considered, may be a hindrance in con- 
vening such a meeting as under the re- 
gulations it can be convened by the Secre- 
tary in consultation with the Chairman. 
Secondly, the decision taken in such a 
meeting, in view of the party factions pre- 
vailing, may be disputed by one faction or 
the other. It would thus be seen that in 
law as well as keeping in view the larger 
public policy, it has to be held that a meet- 
ing for consideration of motion of No Con- 
jfidence against the Chairman has to be 
convened in accordance with Rule 6, which 
Rule is applicable for convening a meeting 
for the election of the Chairman after the 
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11. - Under S. 17 of the Act, a Chairman 
or any member may resign from his office. 
According to the proviso to this section, 
the Chairman or the member, as the case 
may be, shall continue in office until the 
appointment of his successor ‘is notified in 
the official Gazette. This provision would 
give an indication that if a Chairman re- 
signs from his office, he shall continue to 
be Chairman till the appointment of a suc- 
cessor is notified by the Government in 
the official Gazette. This provision thus 
gives an indication that even in the case 
where a Chairman resigns, the Govern-. 
ment comes into picture and until the 
Government notifies the election of the- 
Chairman in the official Gazette, the 
Chairman, who tenders resignation (sic) 
taken finds support on the analogy of the 
principles as enshrined in S. 17 of the Act. 


12. It would thus be seen that from 
every angle, it is safe to hold that the 
meeting for considering No Confidence 
Motion against the Chairman should be 
convened by the Government in accord- 
ance with Rule 6 of the Rules. If the majo- 
rity of the members approach the Gov- 
ernment for convening such a meeting, the 
Government is duty bound to convene 
such a meeting in accordance with R. 6 
within a reasonable time of the submission 
of the requisition. No Confidence Motion 
has to be considered in such a meeting 
and if the same is carried by a majority of 
six or more members, a new Chairman 
has to be elected in the same meeting. In 
the present case, the meeting was con- 
vened under the Regulations by the Secre- 
tary and was not convened in accordance 
with the provisions of R. 6. 


Since we have come to the conclusion 
that for the removal of the Chairman, 
same procedure as is applicable for elec- 
tion of the Chairman under R. 6 is to be 
followed, therefore, the removal of the 
at vide resolution of the Board 

ated Jan. 20, 1980, copy of which is An- 
nexure ‘p-4 with the writ petition, and the 
subsequent election of respondent No. 3, 
Khwaja Khalil Ullah, as Chairman, is 
without jurisdiction. We may make it clear 
that in the same meeting the members 
withdrew certain powers of the Board 
from the petitioner and delegated the 
said powers to Mohd. Yamin Khan and 
Khalil Ullah Saheb. This resolution of 
the Board is in keeping with the provi- 
sions: of S. 22 of the Act, and, therefore, no 
fault can be found with this resolution of 
the Board. The net result of our findings 
is that the removal of the petitioner from 
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consequent election of respondent No. 3 
Khwaja Khalil Ullah as Chairman, is held 
to be without jurisdiction, and that part of 
the resolution of the meeting of the Board 
on Jan. 20, 1980, is quashed. If the majority 
of the members make a_ representation to 
the Government for convening a meeting 
in accordance with R. 6, the Government 
is directed to convene such a meeting in 
accordance with the said Rule within 10 
days of the receipt of such representation, 
for considering the No Confidence Motion 
and if the No Confidence Motion is carried 
by a majority of 6 or more members, then 
the members present shall be free to elect 
a new Chairman in the same meeting b 
a majority of votes. We order accord- 
ingly. 

18. Before parting with the judgment, 
it may be observed that the contention of 
Mr. Jagan Nath Kaushal, the learned coun- 
sel for respondent No. 1, that the petitioner 
is not entitled to any relief in this petition 
as he himself participated in the meeting 
wherein the No Confidence Motion was 
passed and the new Chairman was elected, 
is without any merit. In the resolution 
itself, copy of which is Annexure p-4 with 
the writ petition, the petitioner protested 
that the memebers have no power to pass- 
No Confidence Motion against him as 
there is no power in the Act and the Rules 
to do so. It would thus be seen that at no 
stage, the petitioner acquiesced to the 
challenge made to his position as Chair- 
man and his mere presence in the meeting 
would not disentitle him from claiming 
the relief from this Court, especially when 
he protested that the members had no 
jurisdiction to pass No Confidence Motion 
against him. 

13-A. The writ petition is allowed in 
the terms mentioned above, with costs. 

ORDER 


An. oral prayer has been made on behalf 
of respondent No. 8 for grant of certificate 
for leave to appeal to the Supreme Court. 
We do not find any ground for the issu- 
ance of requisite certificate. The prayer is 
declined. 


<- 


Petition allowed. 
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Jagtar Singh and another, Appellants v. 
Kartar Singh and others, Respondents. 

Letters Patent Appeal No. 310 of 1975, 
D/- 31-1-1979. 
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(A) Punjab Pre-emption (Repeal) Act (2 
of 1973), S. 8 — Pre-emption suit decreed 
prior to the Act — Rejection of judgment 
debtor’s objections by the Executing 
Court was not passing a decree and there- 
fore not barred — Dismissal of an appeal 
by the appellate Court would, however, 
be barred. 


Since S. 3 prohibits that “no court shall 
pass a decree in any suit for pre-emption” 
the appellate court would also be prohibit- 
ed from dismissing an appeal from the 
decree since an appeal was a continuation 
of the suit and by such dismissal it would 
be passing a decree in the suit. However, 
the case of an Executing Court hearing 
the objections by the judgment debtor was 
different in that the Court had no jurisdic- 
tion either to set aside or modify the de- 
cree but only to execute it as such. AIR 
1974 SC 2068, Ref. (Para 3) 


(B) Civil P. C. (1908), Or. 20, R. 14 — 
Pre-emption suit decreed — Unless stayed 
or time extended, deposit should be made 
as directed — Failure automatically re- 
sults in the dismissal of the suit — Judg- 
ment Debtors plea of inexecutability 
of the decree would be upheld. 
AIR 1954 SC 50, AIR 1975 SC 1957 
and AIR 1977 Punj & Har 294 (FB), Rel. 
on. Ex. Second Appeal No. 1341 of 1972, 
D/- 9-4-1975 (Punj and Har), Affirmed. 

(Paras 5 and 8) 
Cases Referred: Chronological Paras 
AIR 1977 Punj & Har 294 (FB) 7 
AIR 1975 SC 1957 6 
AIR 1974 SC 2068: 1974 Pun LJ 406 38 
AIR 1954 SC 50 5 


Gurbachan Singh, for Appellants; K. C. 
Jain for Tirath Singh, for Respondents. 


HARBANS LAL, J. :— Execution second 
appeal was dismissed by the learned 
single Judge by his order dated Apr. 9, 

975. The same has been challenged in 
this letters patent appeal. 

2. The admitted facts are that the 
land, in dispute, was sold by one Bhag 
Singh in favour of Kartar Singh, respon- 
dent. This sale was pre-empted by the pre- 
sent appellants in a suit for pre-emption 
filed on May 20, 1966 through their next 
friend and uncle Hardial Singh, as they 
were minors at that time. The suit was 
decreed on Oct. 18, 1966, with the direc- 
tion that the plaintiffs-decree-holders will 
deposit the balance of the sale price of 
Rs. 12,000/- on or before Feb. 15, 1967. On 
Jan. 28, 1967, the said next friend Hardial 
Singh entered into a compromise with the 
vegdee-respondent and relinquished the - 
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claim of the plaintiffs-decree-holders for a 
consideration of Rs. 6,300/-. This compro- 
mise, however, had been effected without 
the permission of the Court. On Oct. 23, 
1968, the plaintifts-appellants through 
their mother, Jagir Kaur, challenged this 
compromise through a suit for declaration 
on the ground that the same was fraudu- 
lent and illegal and not binding on. them. 
This suit was decreed on Dec. 30, 1969, 
and the parties were relegated to the posi- 
tion held by them before the compromise 
entered on Jan. 28, 1967. This decree was 
not challenged by the vendees and there- 
fore, became final. The initial deposit of 
Rs. 3,000/- oe aborts to one-fifth of the 
sale price made at the time of the filing of 
the suit for pre-emption had also been 
withdrawn. After the second suit had been 
decreed, the appellants deposited the 
amount of Rs. 15,000/- equivalent to the 
sale price, on Jan. 12, 1970, that is, within 
30 days of the decree under the orders of 
the Court. The plaintiffs-decree-holders 
thereafter filed execution application to 
obtain possession of the land in dispute. 
The vendees challenged the executability 
of the decree and filed objections under 
S. 47, Civil P. C. These objections found 
favour with the executing Court and the 
execution application was dismissed by 
order dated Oct. 21, 1971, holding that the 
deposit of the decretal amount was not in 
accordance with the pre-emption decree 
and was thus invalid. Aggrieved by this 
order, the plaintiffs-decree-holders chal- 
lenged the same in appeal, but to no 
effect. The order was challenged in second 
appeal. The learned single Judge though 
agreed with the contention of the appel- 
lants that the deposit of the decretal 
amount had been made within time, yet 
dismissed the appeal on the ground that 
the acceptance of the appeal will tan- 
tamount to passing a new decree of pre- 
emption in the suit which could not be 
done as the Punjab Pre-emption Act had 
been repealed by S. 8 of the Punjab Pre- 
emption (Repeal) Act (II of 1978) (herein- 
after to be called the Repealing Act), 1973. 


3. According to the learned counsel for 
the appellants, by dismissing the objec- 
tions of the vendee-judgment-debtors, no 
new decree for pre-emption had to be pass- 
ed or affirmed so asto attract the provi- 
sions of the Repealing Act at the time when 
the illegal compromise was effected by 
Hardial Singh, the next friend of the minor 
plaintiffs, the time for deposit of the decre- 
tal amount had not vie expired and 18 
days were still left. After this compromise 


had been set aside by the civil court and 
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the parties eee relegated to the 
position existing before the compromise, 
the plaintifis were within their right to 
make deposit of the decretal amount be- 
fore the expiry of 18 days. Therefore, the 
deposit was made within time. 
circumstances, the ee decree for pre- 
emption was perfectly valid, operative 
and executable, argued the learned coun- 
sel. No doubt, as a result of the declara-- 
tory decree by which the alleged compro- 
mise entered into by the next friend of 
the plaintiffs with the vendee relinquish- 
ing the right of the decree-holders (was 
set aside) the original decree was restored, 
and the acceptance or the rejection of the 
objections by the vendee-judgment-debtor 
during execution proceedings will have no 
effect on the legality or the validity of the 
decree as such. In case of acceptance of 
the objections, the -decree will be held to 
be inexecutable and in case of rejection, 
the decree will be executable in accord- 
ance with law. In either case, the legality 
of the decree when it was passed remained 
intact and was not in any way affected. 
The legal position is quite different when 
a decree for pre-emption is the subject- 
matter of appeal whether in the District 
Court or in the High Court and the final 
decision in the appeal results in either 
affirmation of the decree or the dismissal 
of the same. In that case, the Repealing 
Act stood in the way of disposing of the 
appeal in either way. S. 3 of the Repealing 


' Act only prescribed the prohibition that 


“no court shall pass a decree in any suit 
for pre-emption”. It is settled law as laid 
down by their Lordships of the Supreme 
Court in Amarjit Kaur v; Pritam Singh, 
1974 Pun LJ 406:(AIR 1974 SC 2068), 
that an appeal is a rehearing of the suit 
and if the High Court was to dismiss the 
appeal, it would be passing a decree in a 
suit. In case of affirmation of a decree also, 
a new decree of affirmation has to be pass- 
ed. However, the execution proceedings 
cannot be treated at the same level and 
the executing court cannot go behind a 
decree, nor has it the jurisdiction to affirm, 
I am, there- 
fore, of the view that the Repealing Act 
has not taken away the jurisdiction of the 
appellate Court in the present case in 
which the only matter waiting decision is 
the validity of the objections filed by the 
vendee-judgment-debtor. 


4, As regards the other contention, the 
learned counsel for the appellants is on a 
tenuous ground. His contention is that by 
the declaratory decree in the second suit 
filed on behalf of the appellants in which 
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the compromise was held to be illegal and 
the parties were relegated to their original 
position as existing before the compromise, 
the time for making deposit of the decre- 
tal amount in the pre-emption decree was 
automatically extended by 18 days which 
period was still available for making de- 
posit before the illegal compromise was 
entered into. It is not disputed that during 
the pendency of the second suit, .the 
execution of the pre-emption decree in the 
first suit was not stayed, nor was any spe- 
cific order passed in the decree in the 
second suit extending the time for the ap- 
pellants to make deposit of the decretal 
amount within a specified time. In these 
circumstances, it is not possible to hold 
that the time for deposit of decretal 
amount in the pre-emption decree was 
automatically extended or the unexpired 
period of 18 days was revived. 


5. In Naguba Appa v. Namdev, AIR 
1954 SC 50, it was held that under O. XX, 
R. 14, Civil P. C. (dealing with pre-emp- 
tion decrees) mere filing of an appeal did 
not suspend the decree of the trial Court 
and unless the decree was altered in any 
manner by the Court of appeal, the pre- 
emptor was bound to comply with the 
directions. 


6. In Sulleh Singh v. Sohan Lal, AIR 
1975 SC 1957, the decree in a pre-emption 
suit passed by the trial Court was chal- 
lenged in appeal. However, the lower ap- 
pellate Court did not grant any stay to the 
plaintiffs-decree-holders. They also did not 
deposit the pre-emption amount within 
the stipulated period. It was held that it 
was incumbent upon the lower appellate 
court to have dismissed the suit and that 
it had no jurisdiction to extend the time 
for payment. 


7. It was held by a Full Bench of this 
Court in Labh Singh v. Hardayal, AIR 
_1977 Punj and Har 294, that in case proper 
pre-emption amount was not deposited in 
terms of the decree, the executing Court 
was bound to see that the pre-emption 
amount for which the decree had been 
passed was paid to the judgment-debtor 
and that the same was deposited in time. 
It was held as follows: 


“If that is not done, it cannot be said as 
a matter of law that since no such griev- 
ance was made in the grounds of appeal, 
- therefore, the objection cannot be taken 
at the stage of the execution.” 


8. In view of the above decisions, the 
position of law is bevond controversy that 
the decretal amount in pre-emption suits 
must be deposited within the time specifi- 
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ed in the decree. Unless the execution of 
the decree is stayed during the pendency 
of the appeal or other proceedings by a 
competent court, time for deposit of the 
decretal amount does not get extended 
automatically. In case of detault, the suit 
stands dismissed and the judgment-debtor 
is within his right to raise an objection re- 
eons the inexecutability of such a 

ecree in execution proceedings. In the 
present case, the pre-emption suit was de- 
creed on Oct. 18, 1966, and the balance 
pre-emption amount was to be deposited 
on or before Feb. 15, 1967. This period 
had not been extended by any court. As 
such, the deposit of the decretal amount 
by the appellants on ey 12, 1970, cannot 
be held to be a valid ‘deposit on any 
ground, Consequently, the objections of 
the vendee-judgment-debtor were rightly 
allowed by the executing Court and the 
lower appellate Court. In view of the 
same, there is no merit in this appeal 
which is hereby dismissed. However, in 
view of the circumstances of the case, 
there will be no order as to costs. 


S. S. SANDHAWALIA, C. J.:— I 
agree, 
; Appeal dismissed. 


AIR 1980 PUNJAB AND HARYANA 315 
D. S. TEWATIA, J. 


Hazara Singh, Petitioner v. Tanpal and 
another, Respondents. - 


Civil Revn. No. 521 of 1978, D/- 81-7- 
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Civil P. C. (5 of 1908), O.5, R. 20 — 
“Where the Court is satisfied” — Court’s 
satisfaction about evasion of service must 
precede its order. 


In the instant proceedings for eviction 
of a tenant, the case was put up for a date 
which was suddenly declared to be a 
holiday. The Rent Controller passed the 
following order on the day: “Defendant 
be re-summoned on filing of Court-fee and 
also by beat of drum on filing of fee with- 
in three days”. 


Held that the provisions of O. 5, R. 20 
do not envisage substituted service in the 
very first instance. In the present case, 
neither any opinion about the evasion of 
service was formed by the Rent Controller 
when he ordered the composite service in- 
cluding the substituted service nor there 
was any reason for him to form such an 


*Against order of A. S. Sodhi, Rent Con- 
troller, Sangrur, D/- 9-3-1978. 
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opinion. The order passed by him was, 
therefore, bad. (1978) 80 Pun LR 483, 


el. on. (Para 6) 
Cases Referred: Chronological Paras 
(1978) 80 Pun LR433 6 
1973 Ren CJ 688 (Delhi) 8 


Harbans Singh and M. P. Gupta, for 
Petitioner; Amarjit Markan, for Respon- 
dent. 

ORDER :— The _respondent-landlord 
sought eviction of the petitioner tenant on 
two grounds: (i) non-payment of arrears 
of rent; and (ii) the shop was unsafe and 
unfit for human habitation. The tenant 
was served for 24th of Jan., 1977. That 
day was suddenly declared as a holiday 
and therefore, the Courts remained closed 
that day the case was put up before the 
Rent Controller on the 25th Jan., 1977, on 
which date he passed the following 
order :— 

“File put up today. Defendant be re- 
summoned on filing of process-fee and 
also by beat of drum on filing of fee with- 
in three days.” 

2. On 25th Feb., 1977, when the case 
was called, the following order was 
passed :— 


“The respondent has been served by 
beat of drum but is not present. He is pro- 
ceeded ex parte. Ex parte evidence be 
produced on 9th Mar., 1977.” 


= 8. On 29th Apr., 1977, ex parte eject- 
ment order was passed against the tenant. 
Thereafter on 26th July, 1977, the tenant 
filed the application under O. IX, R. 18, 
Civil P. C. for setting aside the ex parte 
order of 25th Feb., 1977 and 29th Apr., 
1977. The petition was opposed on two 
grounds :— f 

i) that the tenant had not shown  suffi- 
ae cause to set aside the ex parte order; 
an 

ii) that the petition was time barred. 

While the Rent Controller rejected the 
second objection following a D. B. deci- 
sion in Subhash Chander v. Rehmat Ullah, 
. 1973 Ren CJ 688 (Delhi) the first objection 
found favour with him and the petition 
was dismissed. 


4, Before the Rent Controller, it had 
been submitted by the tenant that unless 
the Rent Controller felt satisfied that there 
was reason to believe that the tenant was 
keeping out of the way for the purpose of 
avoiding service or that for any other rea- 
sons the summons could not be served in 
the ordinary course upon him, be could 
not order substituted service by beat of 
drum even along with ordinary process. 


Hazara Singh v. Tanpal 


ATER. 


He could order only service by ordinary 

process, that is, personal service on 25th 

Jan., 1977 and not additionally by beat of 
rum. 


5. The learned Rent Controller how- 
ever held that it was open to the Court to 
order substituted service even in the very 
first instance. He also referred to the 
amendment to proviso to O. IX, R. 18 
added in 1976, which is in the following 
words: 

“Provided further that no Court shall set 
aside a decree passed ex parte on the 
ground that there has been an irregularity 
in the service of summons, if it is satisfied 
that the defendant had notice of the date 
of hearing and had sufficient time to ap- 
pear and answer the plaintifs claim. 


Explanation: Where there has been an ap- 
peal against a decree passed ex parte 
under this rule, and the appeal has been. 
disposed of on any ground other than the 

ound that the appellant has withdrawn 
the appeal, no application shall lie under 
this rule for setting aside that ex parte 
decree.” 


And held on its strength that the point of 
mere irregularity in the service could not 
be agitated. 

6. In my opinion, the Rent Controller 
has clearly erred. The provisions of O. V, 
R. 20 do not envisage substituted service 
in the very first instance. It has been so 
held by this Court in Kewal Sharma v. 
Subhash Chander Anand, 1978-80 Pun LR 
aoe wherein Goyal J., observed as! 
under :—~ 


“A perusal of the provisions of O. 5, 
R. 20, Civil P. C., would show that sub- 
stituted service can be ordered only where 
the Court is satisfied that there is reason 
to believe that the defendant is keeping 
out of the way for the purpose of avoiding 
service or that for any other reason the 
summons cannot be served in the ordinary 
way. 


In the present case, neither any such 
opinion was formed by the Rent Control- 
ler when he ordered the composite service 
including the substituted service nor there 
was any reason for him to form such an 
opinion. 

7. Proviso to R. 18, O. IX in the pre- 
sent case cannot be used as a prop while 
dismissing the petition. The date for which 
the petitioner was served was a holiday. 
He came to the Court and found the 
Court closed. The petitioner-tenant could 
genuinely form the opinion that that day 
being a holiday, he would be served again 
for the date on which the case would be 


iina 
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listed for hearing. In the circumstances, it 
cannot be said that he had notice of the 
date of hearing and had sufficient time to 
appear and answer the appellant’s claim. 


8. For the reasons aforementioned, 
the petition is allowed. The ex parte orders 
dated 25th Feb., 1977 and 29th Apr., 1977 
are set aside. The Rent Controller is 
directed to proceed in accordance with 
law. The parties are directed to appear 
before the Rent Controller on Ist Sept., 
1980. No order as to costs, 


Revision allowed. 


AIR 1980 PUNJAB AND HARYANA 317 
B. S. DHILLON AND M. R. SHARMA, Jj. 

Manjit Singh, Petitioner v. State Bank of 
India, Respondent. 

Civil Revn. No. 2515 of 1979. D/- 15-7- 
1980.* 

Civil P. C. (5 of 1908), Ss. 35-B, 115 — 
Plaintiff allowed time to file replication on 
payment of costs — Costs not paid along 
with replication — Court permitting pay- 
ment of costs on subsequent date — 
Order is neither invalid nor causes injus-. 
tice to defendant —— Interference in revi- 
sion not warranted. 


The plaintiff was allowed time to file 
replication on payment of costs. Costs were 
not paid on the date of filing of replica- 
tion. The trial Judge ordered that the 
costs be paid on the next date of hearing. 
The order was challenged on the ground 
that the adjournment granted for filing 
the replication being conditional on pay- 
ment of costs the suit should have been 
dismissed when the costs were not paid 
and thus, the order was improper. 


Held, though the language employed in 
Section 35-B is peremptory in nature the 
use of the word ‘shall’ therein did not 
necessarily indicate that a court which 
was seized of the case had no discretion in 
the matter. Further, as no injustice had 
been caused because of the order since 
the rights of parties were duly safeguard- 
ed, the High Court would not interfere 
under S. 115. AIR 1978 SC 1486, Rel. on. 

(Paras 2, 4) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1486 3 


V. P. Sarda, for Petitioner; R. K. Chhib- 
bar, for Respondent. 


AREF, SAAN Ree cee T, 
*Against order of H. P. Handa. Sub. Judge, 
Ist Class, Ludhiana, D/- 3-11-1979. 
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M. R. SHARMA, }. :— The respondent 
filed a suit for recovery of some money 
against the petitioner. It appears that the 
respondent was allowed time to file re- 
plication on payment of costs. On the 
date when the replication was filed, the 
costs were not paid. The learned trial 
Judge, however, accepted the replication 
and ordered that the costs be paid on the 
next date of hearing. This order passed 
by the learned Subordinate Judge has 
been challenged by the petitioner on the 
ground that since the adjournment grant- 
ed for filing the replication was condi- 
tional on payment of costs and the costs 
had not been paid on the date when the 
replication was filed, the suït filed by the 
respondent should have been dismissed. 
In support of this contention, the learned 
counsel for the petitioner relies upon the 
language employed in S. 35-B of the Civil 
P. C. the relveant portion of which reads 
as under:— 


“35-B: Costs for causing delay (1) If, on 
any date fixed for the hearing of a suit 
or for taking any step therein, a party to 
the suit— 

(a) fails to take the step which he was 
required by or under this Code to take 
on that date, or 


(b) obtains an adjournment for taking 
such step or for pouan evidence or on 
any other ground, the Court may, for 
reasons to be recorded, make an order re- 
quiring such party to pay to the other 
party such costs as would, in the opinion 
of the Court, be reasonably sufficient to 
reimburse the other party in respect of 
the expenses incurred by him in attending 
the Court on that date, and payment of 
such costs, on the date next following the 
date of such order, shall be a condition 
precedent to the further prosecution of— 

(a) the suit by the plaintif, where the 
plaintiff was ordered to pay such costs. 


(b) the defence by the defendant, where 
the defendant was ordered to pay such 
costs,” 


2. It is no doubt true that the langu- 
age employed is peremptory in nature but 
the use of the word “shall” does not 
necessarily indicate that a Court which is 
seized of the case has no discretion in the 
matter. It has to take into consideration 
the degree of the default, the nature and 
the stage of the proceedings for passing 
the appropriate order. By way of analogy, 
we might refer to O. 11, R. 21, Civil P. C. 
wherein also the word “shall” has been 
sai The material portion of it reads as 
under:— i 


318 P. & H. 


“Where any party fails to comply with 
any order to answer interrogatories, or for 
discovery or inspection of documents, he 
shall, if a plaintif, be liable to have his 
suit dismissed for want of prosecution, 
and, if a defendant, to have his defence, 
if any, struck out....” 


3. The provision came up for interpre- 
tation before the Supreme Court in M/s. 
Babbar Sewing Machine Co. v. Trilok 
Nath Mahajan, AIR 1978 SC 1486. It was 
held:— ž . 


“The principle governing the courts ex- 
ercise of its discretion under O. XI, R. 21, 
as already stated is that it is only when 
the default is wilful and as a last resort 
that the court should dismiss the suit or 
strike out the defence, when the party is 
guilty of such contumacious conduct or 
there is a wilful attempt to disregard the 
order of the court that the trial of the 
suit is arrested........ i 


4. Furthermore, as noticed earlier, the 











merits. In a situation like this, this Court 
seldom interferes under S. 115 Civil P.C. 
for, the law is well settled that even if 
the order passed by the learned Court 
below, is technically incorrect, the High 

ourt does not interfere on the revisional 
side, if the order does not result in mis- 
carriage of justice, 

5. For reasons aforementioned, we 
find no merit in this petition and dismiss 
the same with no order as to costs. The 
parties to appear before the learned trial 
Court on July 28. 1980. 


DHILLON, J.:— I agree. 
Petition dismissed. 
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D. S. TEWATIA, J 
State of Punjab, Petitioner v. 
Chand Walia, Respondent. 
Civil Revn. No. 667 of 1980. D/- 19-7- 
1980.* 


Civil P. C. (5 of 1908), O. 27, Rr. 5-B, 
6, S. 115 Proviso — Settlement of case — 


*Against order of B. C. Rajput, Sub. J. 
Ist Class, Chandigarh, D/- 19-2-1980. 
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Amar 


State v. Amar Chand 


A. LR. 
Court cannot insist on presence of parti- 
cular person — Anyone well conversant 


with facts of case can appear. 


What R. 6 of O. 27 requires is appear- 
ance of a person who may be able to ans- 
wer any material question relating to the 
suit that may be posed by the Court. 
These words do not warrant insisting of 
the Court on the presence of a particular 
person. The Court can require the pre- 
sence of a person who is well conversant 
with the facts of the case and would be 
able to assist the Court in effecting a 
settlement. (Para 2) 


Where a request of party to the suit, 
viz. I. G. of Police, sought to be settled, 
that instead of him S. P., who was con- 
versant with the facts of the case, should 
be allowed to appear. but the request was 
not allowed by the trial Court, though the 
request should normally have been al- 
lowed, the order disallowing it was not 
interfered with in revision under S. 115 
as there was no injustice caused to the 
party by the impugned order, (Para 3) 


Bawa Jagat Singh, for Advocate Gene- 
ral, Punjab, for the State. 


ORDER :— In a suit against the Punjab 
Government by one of its employees, the 
Inspector-General of Police, Punjab, had 
signed the written statement filed on be- 
half of the Government as a person auth- 
orised by notification for the purpose ot 
O. 27, R. 1, Civil P. C. as the case relat- 
ed to the Police Department. The trial 
Çourt, in compliance with the provisions 
of R. 5-B of O. 27, C. P. C., being of the 
opinion that a settlement was possible - 
between the parties, desired, by order 
dated 17-1-1980, that on the next date of 
hearing, viz. 28-1-1980 the person, who 
had signed the written statement on be- 
half of the Government, should appear in 
the Court to assist it in effecting a settle- 
ment. An application was then moved on 
behalf of the Inspector-General of Police, 
Punjab, that a Superintendent of his office, 
who was a gazetted officer and was well 
conversant with the facts of the case, 
would appear in Court to assist the Court. 
This application was treated by the trial 
Court as an application for review of its 
order dated 17-1-1980. The trial Court re- 
jected this application, vide its order 
dated 19-2-1980, holding that the grounds 
mentioned inthe said application were not 

ermane tothe review of its earlier order 

ated 17-1-1980 and additionally observed 


. that since the Inspector-General of Police, 


Punjab, had signed the written statement 
and he was one of the persons who had 
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been notified for the purpose of R. 1 of 
QO. 27, C. P. C., it shows that he was the 
only person who could appear for effect- 
ing a settlement in the case on behalf of 
the Government. 


2. In my opinion, the trial Court is 
wrong on both counts. Neither the appli- 
cation in question was an application for 
review of the earlier order of the trial 
Court, nor it is right to say that the Ins- 
pector-General of Police was the only 
competent person for the purpose of 
Rr. 5-B and 6 of O. 27, C. P. C. R. 6 of 
O. 27 is in the following terms: 

“6. The Court may also, in any case in 
which the Government Pleader is not ac- 
companied by any person on the part of 
the Government, who may be able to 
answer any material questions relating to 
the suit, direct the attendance of such a 
person.” 


A perusal of this rule would show that 
what it requires is a person who may be 
able to answer any material question re- 
lating to the suit that may be posed by 
the Court. These words do not ‘warrant 
insisting of the Court on the presence of 
a particular person. The Court can require 
the presence of a person who is well con- 
versant with the facts of the case and 
would be able to assist the Court in effect- 
ing a settlement. 

3. Despite the legal position being 
what I have already observed, the impugn- 
ed order shall stand in view of the pro- 
viso to S. 115, C. P. C. which envisages 
that only such order can be reversed 
which, if allowed to stand, would occa- 
sion the failure of justice or cause an ir- 
reparable injury to the party against 
whom it was made or if a favourable 
order, instead of the impugned order that 
had been passed by the Court below, in 
favour of the party applying for revision 
against the impugned order, would have 
finally disposed of the suit or the .pro- 
ceedings in question, In the present case, 
the order does not satisfy any of the quali- 
fications. a. 

4, For the reasons abovementioned, 
the revision petition is dismissed with no 
order as to costs, 

: Petition dismissed. 


` 60 (FB), Rel. on. 


Rattan Lal H. & P. 319 
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RAJENDRA NATH MITTAL AND 
J. V. GUPTA, JJ. 
Surjit Singh, Petitioner v. Rattan Lal 
Aggarwal and others, Respondents.. 
P Revn. No. 887 of 1978, D/- 15-5- 


(A) Transter of Property Act (4 of 1882), 
S. 108 (j) — Tenant can sub-lease his in- 
terest in absence of contract to the con- 


‘trary. AIR 1979 Punj and Har 160, Over- 


ruled. 


Clause (j) of S. 108 authorises the lessee 
to sub-lease whole or part of his interest 
in the property. This is subject to the con- 
dition that there is no contract to the con- 
trary between the landlord and the tenant. 
In case there is an express prohibition to 
the effect that the tenant cannot sublease 
the property, in that eventuality he has 
no right to do so. AIR 1979 Punj and Har 
160, Overruled; AIR 1970 Punj and Har 
(Para 4) 

(B) East Punjab. Urban Rent Restriction 
Act (8 of 1949) S. 13 (2) (i) (a) — Tenant 
validly sub-letting building in Chandigarh 
before coming into force of Rent Act — 
Cannot be evicted on ground mentioned 
in S. 13 (2) (ii) (a) after coming into force 
of the Act. (Case law discussed). 

(Para 14) 


Cases Referred: Chronological Paras 
AIR 1979 Punj & Har 160 : (1979) 81 Pun 
LR 148 3, 11 


3, 
loa I Ren CR 411 (Punj & Har) 3,10 


f 


f 


1978) 1 Ren CR 330 (Punj & Har) 3, 9, 10° 


AIR 1970 Punj & Har 60 (FB) 4, 12 
AIR. 1969 SC 1291 3, 8 
(1967) Civil Revn. No. 980 of 1965, D:- 

20-4-1967 (Punj & Har) 3 
AIR 1952 Trav-Co 290 9 
AIR 1948 Mad 440 7 


K. G. Choudhary, for Petitioner; Kirpal 
Singh, for Respondents. 


R. N. MITTAL, J.:— This judgment 
will dispose of Civil Revision Nos. 837 of 
1978 and 1866 of 1977. The short question 
that arises for determination in these 
cases is whether a tenant, who validly 
sublet the building before coming into 
force of the East Punjab Urban Rent Res- 
triction Act (hereinafter to be referred to 
as the Rent Act) within the area of Chan- 
digarh is liable to ejectment after its en- 


*Against order of H. L. Randev, Addl. Ap- 
ponte Authority, Chandigarh, D/- 22-9- 
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forcement on the ground mentioned iu 
Section 13 (2) (ii) (a). 

2. The facts which gave rise to Civil 
Revision No. 337 of 1978 are as follows:— 

Surjit Singh is the owner of House 
No. 3255 situated in Sector 28-D, Chandi- 
garh. He let it out te Rattan Lal Aggar- 
wal, respondent No. l, at the rate of 
Rs, 175/- per month. Subsequently, by 
the consent of the parties, the rent was 
increased to Rs. 470/- per month with 
effect from Mar. 19, 1975. The respon- 
dent before enforcement of the Rent Act 
sublet a part of the building to respondents 
Nos. 2, 3 and 4. The petitioner filed a 
petition under Section 18 of the Rent Act 
for ejectment of the respondents inter 
alia on the ground that respontent No. 1 
sublet a portion of the building to _res- 
pondents Nos. 2, 8 and 4 without his con- 
sent. Respondents Nos. 2 and 8 contested 
the eviction petition and pleaded that they 
were in possession before the enforce- 
ment of the Rent Act and consequently 
were not liable to ejectment. However, 
respondent No. 4 did not contest the peti- 
tion. The learned Rent Controller gavea 
finding to the effect that respondent 
No. 1 had sublet a part of the building to 
respondents Nos. 2 to 4. He, however, 
held that the responderts could not be 
ordered to be ejected on the ground of 
subletting as respondent No. 1 sublet the 
premises before enforcement of the Rent 
Act in the town of Chandigarh. Conse- 
quently he dismissed the petition. The 
petitioner went up in appeal before the 
Appellate Authority, Chandigarh, who 
confirmed the judgment of the Rent Con- 
troller and dismissed the same. He has 
come up in revision to this Court. 


8 It is contended by the learned 
counsel for the petitioner that if a tenant, 
whether having a right to sublet or not, 
sublet a building prior to oo ig into 
force of the Rent Act, the landlord hasa 
right to eject the tenant after its enforce- 
ment on the ground mentioned in S. 18 
2) (ii) (a). In slpport of his contention he 
placed reliance mainly on Gappulal v, 
Thakurji Shriji Dwarkadheeshji, AIR 1969 
SC 1291; Civil Revision No. 980 of 1965 
decided on 20-4-67; Des Raj v. P. N. Kaul 
(1978) 1 Ren CR 330 (Punj & Har); Nand 
Kishore v. Krishan Lal (1979) 1 Ren CR 
411 (Punj & Har) and Kishori Lal v. 
Basant Singh (1979) 81 Pun LR 148: (AIR 
1979 Punj and Har 160). . 

4. In order to decide the question it 
would be proper to determine in the first 
instance whether respordent No. 1 could 
sublet the building to other respondents 


Surjit Singh v. Rattan Lal - 
-when it was sublet to them. It is not dis- 


l A. IR es, 


puted that the building was sublet by res- 
pondent No. 1 before coming into force ot 
the Rent Act. No lease deed executed be- 
tween the petitioner and respondent 
No. 1 has been produced. In order to de- 
termine whether respondent No. 1 had a 
right to sublet the building or not, we 
shall have to take into consideration the 
general law. It is a settled proposition of 
law that the general principles of the 
Transfer of Property Act relating to leases 
are applicable in the State of Punjab. 
Cl. ti of S. 108 authorises the lessee to 
sub-lease whole or part his interest in the 
property. This is subject to the condition 
that there is no contract to the contrary 
between the landlord and the tenant. In 
case there is an express prohibition to the 
effect that the tenant cannot sub-lease the 
property, in that eventuality he has no 
right to do so. In the aforesaid view we 
get force from the observations of the 
Full Bench in Bishamber Dutt Roshan 
Lal v. Gian Chand Charan Das AIR 1970 
Punj and Har 60 wherein it was held that 
there is no prohibition against subletting 
and it is only if it is expressly provided 
in terms of the lease that subletting in- 
volves forfeiture of the lease and entitles 
a landlord to seek ejectment of his tenant. 
In the present case there is no contract 
between the petitioner and respondent 
No. 1 by which he (respondent No. 1) was 
debarred from subletting the property. 
Consequently the subletting by respon- 
dent No. 1 in favour of respondents 
Nos. 2 to 4 was a valid one, 


5. Now we advert to the main ques- 
tion. In order to determine it, it will be 
appropriate to notice the relevant provi- 
sions of S. 18 of the Rent Act. Sub-sec- 
tion (1) says that a tenant in possession of 
a building shall not be evicted therefrom 
in execution of adecree passed before or 
after the commencement of the Rent Act 
or otherwise and whether before or after 
the termination of the tenancy except in 
accordance with the provisions of this sec- 
tion. Suh-sec. (2) prescribes the proce- 
dure for making a petition for ejectment 
and also contains the grounds on which 
the tenant can be ejected. Cl. (ii) of sub- 
section (2) is.releyant and is reproduced 
below:— 


Section 18 (2) (ii). “A landlord who seeks 
to evict his tenant shall apply to the Con- 
troller for a direction in that behalf. If the 
Controller, after giving the tenant a 
reasonable opportunity of showing cause 
against the application, is satisfied :— 





w 
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D aos ve s.. Deea ie 
ra that the tenant has after the com- 


. mencement of this Act without the written 


consent of the landlord— 


(a) transferred his right under the lease 
or sublet the entire building or rented 
land or any portion thereof; or 


(b) used the building or rented land for 
a purpose other than that for which it 
was leased, Psat cated’ i 


,@# š fos 


6. It is well established that a new 
law affects future transactions and not 
past ones. No statute is given a retrospec- 
tive operation so as to impair existing 
rights and obligations, unless it is specifi- 
cally provided in it. This is, however, not 
true in the case of statutes dealing with 
procedures, which are retrospective in 
nature. From a plain reading of the section 
it is evident, the landlord could apply for 
ejectment of the tenant if he (tenant) after 
the commencement of the Rent Act with- 
out his written consent. sublet the building. 
The words “after the commencement of 
this Act” (underlined by us to lay empha- 
sis) are significant. These show that the 
legislature conferred right on the landlord 
to eject a tenant on the ground of sublet- 
ting without his written consent in case the 
building was sublet after the commence- 
ment of the Rent Act. If it wished other- 
wise it could have specifically provided 
50. 


7. A similar matter came up before 
Madras High Court in Mohammed Haji 
Gani v. A. Mohsin Raja, AIR 1948 Mad 
440. The language of S. 7 (2) (ii) (a) of 
the Madras Building (Leases ` and Rent 
Control) Act, 1946, is pari materia with 
that of S. 18 (2) (ii) (a). The learned 
Judge while interpreting that. section held 
that a tenant cannot be evicted merely 
because he has let a sub-tenant into pos- 
session before the commencement of the 
Act. We respectfully agree with the ob- 
servations, 


8. Gappulal’s case (AIR 1969 SC 1291) 
(supra) was from Rajasthan. The Jaipur 
Rent Control Order, 1947, came into 
force in 1947 and was subsequently re- 
placed by the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act 1950. The 
Supreme Court held on facts that the 
subletting of two shops took place before 
the Rent Control Order came into force. 
The question for decision was as to whe- 
ther the tenant was liable to ejectment 
under S. 18 (1) (e) of the Rajasthan Pre- 
mises Act. Cl. (e) reads as follows:— 
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“The tenant has assigned, sublet or 
otherwise parted with the possession of 
the whole or any part of the premises 
without the permission of the landlord.” 
The petitioner’s contention was that sub- 
letting before the coming into force of the 
Act was not within the purview of cl. (e). 
The Supreme Court held as follows:— 

“The question whether a sub-letting be- 
fore the coming into force of the Act is 
within the purview of Cl. (e) of S. 18 (i) 
depends upon the construction of that 
clause. The relevant words are “has sub- 
let”. The present perfect tense contempla- 
tes a completed event connected in some 
way with the present time. The words 
take within their sweep any subletting 
which was made in the past and has con- 
tinued up to the present time. It does not 


fore or after the Act came into force. All 
such sublettings are within the purview 
of Cl. (e).” 

It is contended by the learned counsel for 
the petitioner that the above observations 
are applicable to the present case. He fur- 
ther submits that the Supreme Court also 
held that if the tenant had sublet the pre- 


mises without the permission of the land- - 


lord either before or after the coming 
into force of the Rent Act, he was not 
protected from eviction under S. 18 (1) (e) 
and it mattered not that he had a right to 
sublet the premises under S. 108 (j) of the 
Transfer of Property Act. According to 
the learned counsel it was evident from 
the observations of the Supreme Court 
that even if the subletting was authorised 
prior to coming into force of the Rajas- 
than Act the tenant could still be ejected 
under Section 13 (1) (e). We are unable to 
accept the contention. Their Lordships of 
the Supreme Court were interpreting Sec- 
tion 13 (1) (e) of the Rajasthan Premises 
Act, the language of which was different 
than that of the Rent Act. In our view, 
the counsel for the petitioner cannot de- 
rive any benefit from the said 
tions. i 

9. In Des Rafs case (1978) 1 Ren CR 
330 (Punj & Har) (supra), Surinder Singh 
J. interpreted Cl. (ii) (b) of sub-sec. (2) of 
S. 13 which has been reproduced above. 
In that case a contention was raised by 
the counsel for the tenant that the words 
used in the aforesaid provision were “after 
the commencement of this Act” and use 
of these words 
changed user after the enforcement of the 
Act. The contention was repelled by the 
learned Judge, observing that the crucial 


observa-. 


. matter that the subletting was either be-' 
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words in the provision are “used the build- 
ing” and these words clearly included a 
user even though the same may have com- 
menced before the enforcement of the 
Act. In our view the ratio in the said case 
is not helpful to the petitioner as the lan- 
guage of Cl. (b) is different than that of 

l. (a). In CI. (b) the word “use” is signi- 
ficant. It means ‘to make use of. The act 
in the case of user is a continuous one 
and does not come to an end on a particu- 
lar date. The stress in the clause is on 
the user of the building and not the date 
of the commencement of the user. In 
Cl. (a) the word used is ‘transferred’. The 
act of transfer is not a continuous one but 
is completed as soon as the transfer is 


made. Thus the act of transfer if 
had been done prior to the en- 
forcement of the Act then the 


clause will not be applicable as it re- 
quires that the act should have been done 
after the commencement of the Act. There 
is thus material difference between Cl. (b) 
and Cl. (a). In our opinion the observa- 
tions in the case are not helpful to inter- 
pret Cl. (a). It will be relevant to point 
out at this stage that in Civil Revision 
No. 980 of 1965, the learned Judge also 
interpreted Cl. (ii) (b) of sub-sec. (2) of 
S. 18. For similar reason the ratio in that 
case cannot be made applicable to the pre- 
sent case. The learned counsel for the 
petitioner has also made a reference to 
Kesavan v. State, AIR 1952 Trav Co. 290, 
wherein the learned jue’ interpreted 
sub-cl. (ii) (b) of Cl. (2) ofS. 9of the Tra- 
vancore-Cochin Building (Lease and Rent 
Control) Order 1950. The clause which 
was interpreted by the learned Judge was 
pari materia with Cl. (ii) (b) of sub-s. (2) 
of S. 18. Therefore the ratio in that case 
also is not applicable to the facts of the 
present case. 


10. In Nand Kishore’s case (1979) 1 
Ren CR 411 (Punj & Har) (supra) the 
controversy was the same as in the pre- 
sent case. The Jearned Judge accepted the 
contention of the landlord and held that if 
a tenant was prohibited from doing cer- 
tain acts after the commencement of the 
Act, it did not mean that when the Act 
was not enforced and he had done the 
acts, he would continue to do them even 
after the commencement of the Act. In 
. making the observations, the learned 
fudge relied on Des Rafs case (1978) 1 

en CR 330 gs & Har) (supra). It was 
not brought to the notice of the learned 
Judge that the language employed in 
Cl. (ii) (b) was different than that of Cl (ii) 
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more persuaded by the observations in 
Des Rafs case (supra) which were clearly 
distinguishable. lt ts not clear from the 
judgment whether the sub-lease was au- 
thorised or not. Consequently, we are 
assuming that the observations were made 
by the learned Judge considering that 
the sub-lease, when made, was valid. 
With great respect to the learned Judge, 
we are unable to accept the observations. 


li. Kishori Lal’s case (AIR 1979 Punj 
and Har 160) (supra) was also under 
Clause (ii) (a) of sub-section (2) of 
Section 13. The learned Judge, while 
deciding the case, observed: “It is 
settled law that there are two principal 
covenants of contract of tenancy, they are 
(1) that the tenant shall not deny the title 
of the landlord, and (2) that he shall not 
sublet the premises without the express 
consent of the landlord. In the face of 
these two implied covenants even if the 
subletting had been made prior to the date 
when the Act was brought in force in the 
Union Territory of Chandigarh, the act of 
the petitioner was against the provisions 
of law. Subletting necessarily implies the 
continued occupation of the premises by 
the sub-tenant. In other words subletting 
is a continuous wrong committed by the 
tenant against his landlord.” The learned 
Judge, consequently, affirmed the judg- 
ment of the appellate Court, orderin 
ejectment of the tenant on the ground o 
subletting effected prior to coming into 
force of the Rent Act. It is evident that 
the learned Judge proceeded on the as- 
sumption that the subletting was unauth- 
orised. In the present case we are of the 
ee that the ee was authoris- 
ed. We do not intend to deal with the 
situation, where the subletting before the 
Rent Act was unauthorised. With great 
respect to the learned Judge, it may, 
however, be stated that it is not possible 
for us to persuade ourselves to agree with 
the observations that the general law of 
the land is that the tenant cannot sublet 
the premises without the express consen 
of the Landlord. Therefore, the ratio in 
the said case does not apply to the case 
in hand. 


12. In the end it may be noticed that 
the counsel for both the sides placed re- 
Jiance on Bishamber Dutt’s case (AIR 1970 
Punj 60) (FB) (supra). The learned counsel 
for the petitioner referred to some ob- 
servations whereas the counsel for respon- 
dents to some others. In that case the 
property was a part of the compensation 

ool and was therefore exempted from 


| (a). It appears thet the learned Judge was: the operation of the Rent Act. The tenant 
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sublet it during that period. The pur- 
chasers of the property filed a petition 
for ejectment of the tenant under the 
Rent Act on the ground of subletting. 
There the main controversy was regard- 
ing the interpretation of S. 18 of the Rent 
Act read in conjunction with S. 29 of the 
Displaced Persons (Compensation and Re- 
habilitation) Act, 1954. It will be relevant 
to point out that subletting was not per- 
missible without the permission of the 
authorities concerned at the time when 
the property was sublet. From the above 
facts it is clear that the Bench was deal- 
ing with a different situation. Therefore, 
the observations in that case will not be 
of any benefit in deciding the revision 
petition. 

13. The learned counsel for the peti- 
tioner has then argued that the Rent Act 
was enforced in the State of erstwhile 
East Punjab in March, 1949. He has urged 
that even if S. 18 (2) (ii) (a) is interpreted 
strictly, still the respondents are liable to 
ejectment as the subletting took place 
after March, 1949. In our view the argu- 
ment has no substance. The Rent Act has 
a limited application. It was extended to 
all urban areas in the East Punjab. “Urban 
Area’ has been defined as any area ad- 
ministrated by a Municipal Committee, 
Cantonment Board, Town Committee or a 
Notified Area Committee or any area de- 
clared by the Central Government, by 
notification, to be urban for the purpose 
of this Act The town of Chandigarh 
came into existence much after March, 
1949, The Rent Act was made applicable 
to Chandigarh with effect from Nov. 4, 
1972, by the East Punjab Urban Rent 
Restriction. (Extension to Chandigarh) Act, 
1974. In view of the aforesaid circum- 
stances, the words “after the commence- 
ment of this Act” in S. 18 (2) (ii) are to be 
read in the context of the date of enforce- 
ment of the Rent Act in the area of 
Chandigarh. We, consequently, reject the 
eontention of the learned counsel. 


14. After taking into consideration all 
the aforesaid reasons, we are of the opin- 
ron that a tenant, who validly sublet the 
building before coming into force of the 
Rent Act within the area of Chandigarh, 
is not liable to ejectment after its enforce- 
ment on the ground mentioned in S. 18 
(2) (ii) (a). The question that a tenant, 
who illegally sublet the building before 
coming into force of the Rent Act, is liable 
to ejectment or not after the enforcement 
of the Rent Act, on the ground mentioned 
in S. 18 (2) (ii) (a), has been left open by 
jus. 
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15. The facts of civil revision 1366 of 
1977 are analogous to the present case. 
In that case the landlord also moved an 
application on the ground that the tenant 
sublet the building without his consent 
before coming into force of the Rent Act. 
There was no covenant between the par- 
ties which prohibited the tenant trom sub- 
letting the building. The Rent Controller 
dismissed the petition. In appeal the Ap- 
pellate Authority came to the conclusion 
that the ground of subletting provided by 
S. 13 (2) Gi) (a) of the Rent Act was avail- 
able to the appellant. Consequently, it 
accepted the appeal and ordered eject- 
ment of the tenant. The tenant, namely, 
M/s. Snow White Dry Cleaners, has come 
up in revision against the order of eject- 
ment to this Court. No additional argu-. 
ment was advanced in this case. er 
taking into consideration the abovesaid cir- 
cumstances, we are of the opinion that the 
order of ejectment is illegal and liable to 
be set aside. 


16. For the reasons recorded above, ` 
we dismiss Civil Revision No. 387 of 1978 
and accept Civil Revision No. 1866 of 
1977 and set aside the judgment of the 
Appellate Authority in this case. 

No costs. 

Order accordingly. 
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J. M. TANDON, J. 

Union of India, Petitioner v. P. Govinda 
Rao and others, Respondents. 


Civil Writ No. 2392 of 1968, D/- 6-5- 
1980. 


Public Premises (Eviction of Unau- 
thorised Occupants) Act (82 of 1958), Ss. 4 
and 7 — Application for eviction of un- 
authorised occupants of Govt. land 
Maintainability — Non-execution of de- 
cree declaring certain land to be Gov- 
ernment land within three years — Does 
not bar application for eviction — (Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act (1971), S. 1). 


Where the Government was declared to 
be the owner of certain land by a decree 
of the Court, the application under Sec- 
tions 4 and 7 for the eviction of the per- 
sons in unauthorised occupation of the 
land in question could not be said to be 
not maintainable merely because the gov- 
ernment did not execute the decree within 
three years. The non-execution of the de- 
cree of the Civil Court for three years 
did not have the effect of divesting the 
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Government of the ownership of the land. 
However, where the application for evic- 
tion was filed under the 1958 Act, no 
direction could be given to the Eviction 
Officer for continuing the proceedings on 
the application after the passing of the 
1971 Act as the new (1971) Act did not 
provide for the continuance of the pro- 
ceedings initiated under the old re 
Act, (Paras 2, 8 

B S. Shant, for Petitioner; G. C. Garg, 
for Respondents, 


ORDER :— Land measuring two bighas 
one biswa out of Khasra No. 2540 of 
Khewat No. 428 and Khatauni No. 1198 
and 8 Biswas out of Khasra No. 25389 
Khewat No. 423 Khatauni No. 1198 situate 
in Karnal was acquired by the Central 
Government under the Land Acquisition 
Act (hereinafter the ead by an award 
dated Jan. 81, 1890 for the purpose of 
Delhi Kalka Railway line. The land was 
consequently mutated in the name of the 
petitioner Union of India and was shown 
as owned by it in the revenue records of 
1890 to 1895. In the subsequent Jamaban- 
dis and the settlement records the name 
of the petitioner was not shown as Owner 
of this land. The land was shown in the 
names of respondents Nos. 2 to 7.° The 
petitioner called upon respondents Nos. 2 
to 7 to surrender the possession of the 
land to it because the compensation had 
been paid according to law but with no 
response. The Union. of India filed a suit 
tor possession of this land against respon- 
dents Nos. 2 to 7 and the same was decreed 
by the Subordinate Judge Ist Class Karnal 
vide order dated Oct. $1, 1956, (Annex- 
ure A). The respondents preferred an ap- 
peal against the order Annexure A and 
the same was dismissed by the Additional 
District Judge vide order dated Mar. 2], 
1957, (Annexure B). The respondents still 
preferred regular second appeal in the 
High Court and that also met the same 
fate vide order dated Aug. 31, 1960, 
(Annexure C). The petitioner then moved 
an application under Ss. 4 and 7 of the 
Public Premises (Eviction of Unauth- 
orised Occupants) Act No. 82 of 1958 for 
the eviction of the respondents alleging 
that they are in an unauthorised posses- 
sion of the Government premises, The 
Estate Officer respondent No. 1 vide 
order dated Sept. 30, 1967 (Annexure E) 
opined that the application of the peti- 
tioner under Ss. 4 and 7 of the Public pre- 
mises (Eviction of Unauthorised Oc- 
cupants) Act No. 82 of 1958 was not main- 
tainable because the judgment of the 
- High Court dated Aug. 31, 1960 (Annex- 
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ure C) had not been executed within a 
period of three years. The application was, 
therefore, dismissed. It is against. j 
order that the present writ is directed. 


2. The learned counsel for the peti- 
tioner has argued that the order of the 
Subordinate Judge Annexure A dated 
Oct. 81, 1956, was maintained by the 
High Court vide Order dated Aug. 31, 
1960, Annexure C. The petitioner was thus 
declared to be the owner of the property 
in dispute. The respondents were in oc- 
upation of the same. Irrespective of the 
fact that the decree of the Civil Court was 
not executed within a period of three 
years after the order of the High Court 
dated Aug. 81, 1960, the petitioner could 
avail of the provisions of Act No. 32 of 
1958 for evicting the respondents and the 
Estate Officer wrongly held that its ap- 
plication for eviction of the respondents 
was not entertainable. In my opinion, this 
contention must prevail. The Civil Court 
declared the petitioner to be the owner 
of the land in dispute. The respondents 
stand debarred from scar a this find- 
ing. The non-execution of the decree ot 
the Civil Court for three years 
did not have the effect of divesting 
the petitioner of the ownership of the 
land in dispute. The property in dispute 
thus having become the Government pro- 
perty and the respondents being in un- 
authorised occupation of the same, the 
application filed by the. petitioner under 
Sections 4 and 7 of the Public Premises 
(Eviction of Unauthorised Occupants) 
Act No. 32 of 1958 was maintainable. The 
Estate Officer, therefore, wrongly held 
that the application of the petitioner for 
the eviction of the respondents was not 
maintainable because the judgment of the 
High Court dated Aug. 31, 1960, had not 
been executed within a period of three 
years. 

3. The learned counsel for the respons . 
dénts has argued that Act No. 82 of 1958 
under which the petitioner had moved an 
application for the eviction of the res- 
pondents in 1956 stands repealed under 
Section 19 of the Public Premises (Evic~- 
tion of Unauthorised Occupants) Act, 
1971, (hereinafter the New Act) and there 
is no provision under the New Act for the 
continuance of the applications under the 
old Act. In this situation, the Estate Offi- 
cer cannot be given a direction to proceed 
with the application of the petitioner that 
was moved in 1966 for the eviction of the 
respondents. .The learned counsel for the 
petitioner has rightly conceded that under 
the New Act there is no .provision, for th 
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continuance of the proceedings initiated 
under the old Act of 1958 which was re- 
pealed. No direction can, therefore, be 
issued to the Estate Officer for deciding 
the application of the petitioner for the 
eviction of the respondents filed in 1966 
according to law. The petitioner, if so ad- 
vised, will be at liberty to file an applica- 
tion under the New Act for an appro- 
priate relief. 


4. In view of the discussion above, the 
impugned order of the Estate Officer 
dated Sept. 80, 1967, Annexure E is quash- 
ed.- The prayer for direction to the Estate 
Officer for deciding the application of 
the petitioner for the eviction of the res- 
pondents from the- property in dispute 
according to law is declined. The peti- 
tioner may, if so advised, move an appli- 
cation afresh under the New Act for an 
appropriate relief. The writ is disposed of 


- accordingly. No order as to costs. 


Order accordingly. 
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RAJENDRA NATH MITTAL, J. 
Santosh Kumari, Petitioner v. Mohan 
Lal, Respondent. 
ae Revn. No. 2788 of 1979, D/- 21-3- 


Hindu Marriage Act (25 of 1955), S. 18 
(1-A) (as amended by Marriage Laws 
Amendment Act 1976) and S. 23 — Civil 
P. C. (1908), O. 21, R. 238 —- Decree for re- 
stitution of conjugal rights — Husband 
not resuming cohabitation for one year or 
more and filing application for divorce — 
Executing Court can refuse to execute de- 
cree for restitution. 


Where the husband did not resume co- 
habitation for a period of one year or 
more after passing of the decree of resti- 
tution of conjugal rights and the husband 
filed an application for divorce, the 
executing Court could validly refuse to 
execute the decree for restitution of con- 
jugal rights and refuse to record satisfac- 
tion thereof, . (Para 7) 

On an analysis of the provisions of 
Ss. 13 (1-A) and 23 of Marriage Act and 
O. 21, R. 82 of C. P.C. providing for 
execution of decree for restitution of con- 
jugal rights it follows firstly, that under 
S. 13 (1-A) of the Act either of the parties 
including a defaulting party can seek 
divorce on the ground that there has been 


*Against order of N.S. Mundra, Sub. J. 
Ist Class, Zira, D/- 27-9-1979. 
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no restitution of conjugal rights for a 
period of one year or more after the pass- 
ing of a decree for restitution of conjugal 
rights, secondly, that the question as to 
who, is at fault for not coming together is 
not to be gone into by the Courts, thirdly, 
that words “wrong or disability” referred 
to in S. 28 (1) (a) when read with S. 18 
(1-A) mean a wrong or disability other 
than a mere disinclination to agree to an 
offer to reunion in pursuance of a decree 
for restitution of conjugal rights, fourthly, 
that a decree for restitution of conjugal 
rights can be executed symbolically under 
O. 21, R. 82 of the C. P. C., and fifthly, 
that simply because a spouse retuses to - 
resume cohabitation in spite of an execu- 
tion application filed by the other spouse 
it cannot be said that the decree for resti- 
tution of conjugal rights stands satisfied, 
and the spouse refusing to resume cohabi- 
tation is not entitled to file an application 
for divorce. (Case law discussed). 
(Para 7) 

Cases Referred : Chronological Paras 
(1980) F. A. O. No. 155-M of 1979, D/- 

30-1-1980 (Punjab), Smt. Urmal Goel v. 

Vijay Kumar Goel 
1978 Marr LJ 1 (Punj) 
AIR 1977 SC 2218 
AIR 1977 Delhi 178 
AIR 1977 Punj 167 (FB) 4, 
AIR 1966 Punj 506 
AIR 1965 Punj 54 

A. N. Mittal with Viney Mittal, for 
Petitioner; H. L. Sarin, Sr. Advocate with 
S. C. Sibal, R. L. Sarin and M. L. Sarin, 
for Respondent. 


ORDER :— Briefly, the facts are that 
Mohan Lal filed an application for restitu- 
tion of conjugal rights on Sept. 12, 1978 
against his wife Smt. Santosh Kumari, 
under §.9 of the Hindu Marriage Act 
(hereinafter referred to as the Act). The 
latter contested it on the ground of cruelty. 
It was dismissed by the trial Court. On 
appeal, the order of the trial Court was 
reversed on Sept. 11, 1978 and a decree 
for restitution of conjugal rights was 
granted in favour of the husband. The 
wife filed an execution application on 
Aug. 16, 1979 stating that she was prepar- 
ed to go to the husband but he was not 
accepting her. The husband in pursuance 
of a notice filed objections wherein he 
stated that he had already filed an applica- 
tion for divorce under S. 18 of the Act on 
Sept. 14, 1979 and, therefore, he was not 
prepared to take her with him. The learn- 
ed Executing Court dismissed the execu- 
tion application observing that its purpose 
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has come up in revision, against that order 
to this Court. 


2. Itis contended by the learned coun- 
sel for the petitioner that after the passin 
_ of the decree for restitution of conjug 

rights in favour of the husband, it is not 
only the husband who can execute it but 
it can be executed by the wife as well. He 
argues that in such cases, either of the 
parties to the lis becomes decree-holder 
after passing of the decree and can re- 
quest the Court for recording satistaction 
thereof. To buttress his argument, he 
made reference to M. P. Shreevastava v. 
Mrs. Veena, AIR 1965 Punj 54, and M. P. 
Shreevastava v. Mrs. Veena, AIR 1966 
Punj 506. According to him the Court 
could not dismiss the application for 
execution of the petitioners. 


8. On the other hand, the learned coun- 
sel for the respondent has argued that in 
view of the amendments having been made 
in the Act, after passing of a decree for 
restitution of conjugal rights in favour of a 
spouse, either of the spouses can make an 
application for divorce, if there has been 
no. restitution of corte rights between 
the parties for a period of one year or up- 
wards after the decree. He argues that a 
decree for restitution of conjugal rights 
cannot be executed as a decree for re- 
covery of money or a decree for posses- 
sion. According to the counsel, there is no 
provision in the Civil P. C. by-which the 
custody of the spouse can be given to the 
other spouse. He further argues - that in 
the aforesaid circumstances, the Execut- 
ing Court rightly dismissed the application 
of the petitioner and refused to record 
satisfaction of the decree. 


4. I have heard the learned counsel for 


the parties at a considerable length. 
In order to determine the ques- 
tion it will be proper to notice 


Order 21, Rule 82 of the Civil P. C. 
which provides for execution of decree for 
restitution of conjugal rights and S. 18 o 
the Act before and after amendments 
which are as follows :— 


“O. XXI, R. 82. 


(1) Where'the party against whom a de- 
cree for oe performance of a con- 
tract, or for restitution of conjugal rights, 
or for an injunction, has been passed, has 
had an opportunity of obeying the decree 
and has wilfully failed to obey it, the de- 
cree may be enforced in the case of a de- 
cree for restitution of conjugal rights by 
the attachment of his property or, in the 
case of a decree for the specific perform- 
ance of a contract or for an injunction by 
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his detention in the civil prison, or by the 
oe of his property, or by both. 


3) Where any attachment under sub- 
rule F. or sub-rule (2) has remained in 
force for six months if the judgment- 
debtor has not obeyed the decree and the 
decree-holder has applied to have the at- 
tached property sold, such property may 
be sold and out of the proceeds the Court 
may award to the decree-holder such com- 
e. as it thinks fit, and shall pay the 

alance (if any) to the judgment-debtor on 
his application. 

(4) Where the judgment-debtor has 
obeyed the decree and paid all costs of 
executing the same which he is bound to 
pay, or where, at the end of six months 

rom the date of the attachment, no ap- ` 
Sas to have the property sold has 

een made, or if made has been refused, 
ar a shall cease. 
Before amendment S. 18 (1) (ix) of the 
Hindu Marriage Act. 

“13 (D). Any marriage solemnized, whe- 
ther, before or after the commencement of 
this Act, may, on a petition presented by 
either the husband or the wife, be dissolv- 
ed by a decree of divorce on the ground 
that the other party 

(ix) has failed to comply with a decree 

for restitution of conjugal rights for a 
period of two years or upwards after the 
passing of the decree.” 
After amendment by the Hindu Marriage 
(Amendment) Act, 1964 (Act No. 44 of 
1964) sub-cls. (viii) and (ix) of sub-sec. (1) 
of S. 18 of the Act were omitted and sub- 
sec. (1A) was introduced. Sub-sec. (1A) is 
relevant for determination of the present 
case and it reads as follows :— 

“(1A). Either party to a marriage, whe- 
ther solemnized before or after the com- - 
mencement of this Act, may also present a 
eal for the dissolution of the marriage 

y a decree of divorce on the ground — 

(i) that there has been no resumption as 
between the parties to the marriage for 
a period of two years or upwards after the 
passing of a decree for judicial separation 
in a proceeding to which they were par- 
ties; or 

(ii) that there has been no restitution of 
conjugal rights as between the parties to 
the marriage for a period of two years or 
upwards after the passing of a decree for 
restitution of conjugal rights in a proceed- 
mg to which they were parties.” 

Sub-sec. (1A) was further amended by the 
Marriage Laws (Amendment) Act, 1976 
(Act No. 68 of 1976) and the period of two 


a, 
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years in cls. (i) and (ii) of sub-sec. (1A) 


was reduced to one year. e said sub- 
section after amendment reads as 
follows :— 


“(1A) Either party to a marriage, whe- 
ther solemmined: before or after the com- 
mencement of this Act, may also present 
a petition for dissolution of the marriage 
by a decree of divorce on the ground — 

(i) that there has been no resumption of 
cohabitation as between: the parties to the 
marriage for a period of one year or up- 
wards after the passing of a decree for 
judicial separation in a proceeding to 
which they were parties; or 

(ii) that there has been no restitution of 
conjugal rights as between the parties to 
the marriage for a period of one year or 
upwards after the passing of a decree for 
restitution of conjugal rights in a proceed- 
ing to which they were parties.” 


es. 
- The object of deletion of cl. (ix) of S. 18 


and introduction of sub-sec. (1A) was as 
follows :— 

“The right to apply for divorce on the 
ground ‘that cohabitation has not been re- 
sumed for a space of two years or more 
after the passing of a decree for Judicial 
separation, or on the ground that conjugal 
lite has not been restored after the expiry 
of two years or more from the date of de- 
cree for restitution of conjugal rights 
should be available to both the husband 
and the wife, as in such cases, it is clear 
that the marriage has proved a complete 
failure. There is therefore, no justification 
for making the rights available only to the 
party who has obtained the decree in each 
case. 

The only amendment made in sub-sec. (1A) 
by Act No. 68 of 1976 was that the mini- 
mum period of two years provided in that 
sub-section for making an application for 
divorce was reduced to one year. The 
purpose for doing so as given in the State- 
ment of Objects and Reasons was to liber- 
alize the provisions relating to divorce. 
S. 28-.of the Act inter alia provides that in 
any proceedings under the Act whether 
binding or not if the Court is satisfied that 
any of the grounds for granting relief 
exists and the petitioner is not in any way 
taking advantage of his or her own wrong 
or disability for the purpose of such relief, 


it shall pass a decree for such relief. (The 
emphasis has been supplied by underlining 
the relevant lines). It will be seen from 
S. 23 and sub-sec. (1A) of Section 18 of the 
Act that they are somewhat contradictory 
to each other. Sub-sec. (1-A) of Sec. 18 of 
the Act was introduced later. These sec- 
tions came up for interpretation in Smt. 
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Gajna Devi v. Purshotam Giri, AIR 1977 
Delhi 178, Smt. Bimla Devi v. Singh Raj, 
AIR 1977 Punj 167 (Full Bench) and 
Dharmendra Kumar v. Usha Kumar AIR 
1977 SC 2218., wherein it was observed 
that effect has to be given to sub-sec- 
(1A) of S. 18 and simultaneously both 
the sections namely S. 28 and S. 18 (1A) 
are to be harmonized. The relevant ob- 
servations in Gajna Devis case (supra) 
are as follows :—~ 

“Divorce under S. 18 (1A) (introduced 
by amendment in 1964) is available to 
either husband or wife irrespective of 
the petitioner being guilty of matri- 
monial offence leading to the decree of 
judicial separation or restitution of con- 
jugal rights. S, 28 (entitling petitioner to 
relief only if not taking advantage of own 
wrong) existed at the time of that amend- 
ment and therefore it should be so con- 
strued as not to render S. 18 (1A) nuga- 
tory. 

Section 28 and S. 18 (1A) may be 
harmonised. The matrimonial offence 
leading to an earlier decree of judicial 
separation or restitution of conjugal 
rights cannot be used to deprive the peti- 
tioner of his rights under S. 18 (1A) ir- 
respective of guilt. The expression “peti- 
tioner is not in any way taking advantage 
of his/her own wrong” in S. 28 (1) (a) 
does not apply to taking advantage of the 
statutory right under S. 18 (1A) after the 
passing of the decree for judicial separa- 
tion or restitution of conjugal rights. The 
petitioner then is not taking advantage of 
his own wrong but the legal right follow- 
ing the passing of the decree and the fai- 
lure of the parties to comply therewith 
or resume cohabitation thereafter. How- 
ever, if after the earlier decree any cir- 
cumstances happen which in view of 
S. 28 (1) disentitle the spouse to divorce 
under S. 18 (1A) they can always be taken 
into account.” 

The above case was approved by the 
Supreme Court in Dharmendra Kumar’s 
ease (AIR 1977 SC 2218) (supra). In that 
case the respondent (wife) filed an ap- 
plication for restitution of conjugal rights 
under S. 9 of the Act which was allowed 
by the trial Court. A little over two years - 
after that decree, she presented an ap- 
lication under S. 18 (1A) it) of the Act 
or dissolution of marriage by a decree of 
divorce. In that petition a decree for 
divorce was passed in favour of the wife 
by the trial Court and affirmed by the 
High Court. The husband went up in ap- 
peal before the Supreme Court. A conten- 
tion was raised there that the grounds for 
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granting relief under Section 18 includ- 
ing sub-sec. (1A) continued to be subject 
to the provisions of S. 28 of the Act. It 
was further contended that the allega- 
tions made in the written statement that 
the conduct of the wife of not respond- 
ing to his imvitation to live with him 
meant that she was trying to take ad- 
vantage of her own wrong for the pur- 
pose of relief under S. 13 (1A) (ii). Thus 
the question arose whether the allega- 
tions of the husband that she did not re- 
spond to her husband’s invitation to live 
with him, disentitled her to the relief. 
A. C.: Gupta, J. speaking for the Bench 


stated that he did not find it possible to. 


hold that the aforesaid circumstance 
would disentitle her to claim divorce. He 
placed reliance on the above quoted 
Gajna Devis case (AIR 1977 Delhi 178) 
(supra) and, observed as follows :— 


“....it would not be very reasonable 

to think that the relief which is available 
to the spouse against whom a decree for 
restitution has been passed, should be 
denied to the one who does not insist on 
compliance with the decree passed in his 
or her favour. In order to be a ‘wrong’ 
within the meaning of S. 23 (1) (a), the 
conduct alleged has to be sornething more 
than a mere disinclination to agree to an 
offer of reunion, it must be misconduct 
serious enough to justify denial of the 
relief to which the husband or the wife 
is otherwise entitled.” 
Same view was taken by the Full Bench 
in Smt. Bimla Devs case (AIR 1977 Punj 
167) (supra).. Before making a reterence 
to the observations of the learned Judges 
in detail, it will be proper to discuss the 
pro sion of O. 21, R. 32 of the Civil 
BEG 


5. Order XXI, R. 32 of the Civil P, C. 
provides method for executing the decrees 
for restitution of conjugal rights. Accord- 
ing to sub-rule (1) if the judgment debtor 
fails to obey the decree ıl can be enforce- 
ed against him by attachment of his pro- 
perty. Sub-rule (8) says that if in spite 
of attachment of the property for a 
period of six months, the judgment debtor 
fails to obey the decree, the attached pro- 
perty shall be sold in case the decree- 
holder makes an application in this re- 
gard. The Court in that event may 
award to the decree-holder such compen- 
sation as it thinks ft. The rule does not 
provide that the Court shall give physi- 
cal custody of the person who suffered 
the decree to the decree-holder. Thus the 
decree for restitution of conjugal rights 
olic manner. 
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The aforesaid rule thas also been inter- 
preted by the Full Bench in Shrimati 
Bimla Devis case (supra) along with Secs 
tion 13 (1) (a) and S. 23 (1) of the Act. 
The relevant observations of Dhillon, J. 
speaking for the Bench are as follows :— 


“The provisions of S. 28 (1) (a) cannot 
be invoked to refuse the relief under 
S. 18 {1- , (ii) on the ground of non-com- 
pliance of a decree of restitution of con- 
jugal rights where there has not been 
restitution of conjugal rights as between 
the parties to the marriage for a period 
of one year‘or upwards after the passin 
of decree for restitution of conjug 
rights in proceedings in which they were 
parties. There is no provision in the Civil 
P. C. by which the physical custody of 
the spouse, who has suffered the decree, 
can be made over to the spouse who ob- 
tained the decree for restitution of con- 
jugal rights. Thus, merely because the 
spouse who suffered the decree, refused 
to resume cohabitation, would 
be a ground to invoke the provisions of 
S. 23 (1) (a) so as to plead that the said 
spouse is taking advantage of his or her 
own wrong. 


In a case covered under S. 13 (1-A) 
(ii), either of the parties can apply for 
dissolution of marriage by a decree of 
divorce if it is able to show that there has 
been no restitution of conjugal rights as 
between the parties to the marriage for a 
period of one year or upwards After the 
passing of a decree for restitution of con- 
jugal rights in proceedings in which they 
were parties. The plea that the party 
against whom such decree was passed 
failed to comply with the decree or that 


“the party in whose favour the decree was 


passed took definite steps to comply with 
the decree and the defaulting party did 
not te with the decree and, there- 
fore, such an act be taken to be taking 
advantage of his or her own wrong, 
would not be available to the party, who 
is opposing the grant of divorce under 
cl. (ii) of sub-s. (LA) of S. 18.” 


5A. O. Chinnappa Reddy, J. (as my 
Lord then was) concurring with Dhillon, 
J. made the following observations :— 


“The concept of wrong-disability which 
was hitherto the sole basis of relief under 
the Act has now, in part, given way to the 
concept of a broken-down marriage ir- 
respective of wrong or disability. So, it 
is not permissible to apply the provisions 
of S. 28 (1) (a) based as they are on the 
concept of wrong-disability to proceed- 
ings in which relief is claimed under Sec». 
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tion 13- (1A) based as they are on the 
concept of a broken. down marriage.” 


6. This view was followed by this 
Court in Smt. Ranjit Kaur v. Gurbax 
Singh, 1978 Marr LJ 1. Same view was 
taken by this Court in F. A. O. No. 155-M 
of 1979 (Smt. Urmal Goel v. Vijay Kumar 
Goel) decided on Jan. 80, 1980. In the 
latter case, a petition for restitution of 
conjugal rights was fled by the wife 
against her husband which was decreed. 
Later, the husband filed a petition for 
divorce on the ground that conjugal 
rights had not been restituted between 
the parties for more than one year atter 
passing of the decree. The petition was 
resisted by the wife merely on the ground 
that the husband did not care to comply 
with the decree of restitution of conjugal 
rights. The trial Court granted the de- 
cree for divorce. The order was affirmed 
by this Court observing that the husband 
was entitled to that decree under S. 18 
(1-A) of the Act. It was observed that 
it could not be held that the husband was 
taking advantage of his wrong and con- 
sequently, he was not entitled to a decree 
for divorce. In Smt. Ranjit Kaur’s case 
(supra) the learned Judge observed that 
the provisions of S. 28 (1) (a) of the Act 
cannot be invoked to refuse the relief 
under S. 18 (1A) (i) of the Act where co- 
habitation has not been resumed between 
the parties to the marriage for a statutory 
period. after the passing of decree for re- 
stitution of conjugal rights in proceedings 
under the Act. 

7. From the above cases it follows 
firstly, that under S. 18 (1-A) of the Act 
either of the parties including a defaulting 
Party can seek divorce on the ground that 
there has been no restitution of conjugal 
rights for a period of one year or more 
after the passing of a- decree for restitu- 
tion of conjugal rights, secondly, that the 
question as to whe is at fault for not 
coming together is not to be gone into by 
the Courts, thirdly, that words “wrong or 
disability” referred to in Section 28 (1) (a) 
when read with Section 18 (1-A) mean a 
wrong or disability other than a mere dis- 
inclination to agree to an offer to reunion 
in pursuance of a decree for restitution 
of conjugal rights, fourthly, that a decree 
for restitution of conjugal rights can be 
executed symbolically under Order 21, 
Rule 82 of the Code of Civil Procedure 
and fifthly, that simply because a spouse 
refuses to resume cohabitation in spite of 
an execution application filed by the 
other spouse it cannot be-said that the 
decree for restitution of conjugal rights 
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stands satisfied, and the spouse . retusing 
to resume cohabitation .is not entitled to! 
file an application for divorce. 

8. The two cases referred to by the 
learned counsel for the petitioner are dis- 
tinguishable. Those cases were decided 
before Section 18 was amended by dele- 
tion of clause (ix) from sub-sec. (1) and 
introduction of sub-section (1-A). The 
observations made in those cases are, 
therefore, not applicable to this case. It 
may be relevant to mention that the latter 
case was a Letters Patent Appeal from 
the former case. 

9. For the aforesaid reasons, 1 do 
not find any merit in the revision petition 
and dismiss the same with no order as 
to costs, 

Revision dismissed, 


HE itil 
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Pokhar Singh, Appellant v. State of 
Haryana, Respondent. . 

First Appeal No. 1707 of 1978, D/- 
21-5-1980*. 

(A) Land Acquisition Act (1 of 1894), 
Ss. 18, 26, 54 — Reference to Court 
under Section 18 dismissed as time barred 
5 ‘a appeal lies. (Civil P. C. (1908), S. 2 





Every final decision of reference made 
under S. 18 of the Act, whether rejecting 
the reference or enhancing the compensa- 
tion, would be a judgment within the 
meaning of Code of Civil Procedure and 
as such would be an award and would 
be executable as a decree. (Para 6) 

Any decision on a reference made 
under Section 18 of the Act, would be a 
decision and award and will be consider- 
ed as a judgment and decree within the 
meaning of the Act and would be appeal- 
able as such. Even if reference application 
is dismissed on the point of limitation, it 
would be considered as a decision on 
merits and an appeal would certainly lie 
against the decision rejecting a reterence 
as time barred, as it would amount to a 
Mogan and decree within the meaning 
of Section 26 and appealable under Sec- 
tion 54. AIR 1927 Lah 858 (2); 1914 Pun 
Re 48; (1912) ILR 39 Cal 898, Explained; 
AIR 1967 Mad 403; 1979 Rev LR 455 
(Punj), Rel. on. (Paras 6, 7 and 1D 

(B) Land Acquisition Act (1894), S. 18 
— Reference — Application for — Limi- 


Mee ee ee, 
*Against order of J. C. Nagpal, Addl. 
Dist. Judge, Rohtak, D/- 81-8-1978. 
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on — Limitation Act S. 5, Applicabi- 
ty. 

The District Judge, all additional Dis- 
trict Judges, empowered to function as 
Courts within the meaning of the Act, are 
not special Tribunals and. S. 5 of the 
Limitation Act would be applicable. 


Even if it is assumed that the District 
Judge and the Additional District Judges 
deciding reference applications under 
Section 18 of the Act are special judicial 
Officers or special Tribunals, then S. 5 of 
the Limitation Act would be applicable 
by virtue of Section 29 (2) thereof. AIR 
1977 SC 528, Civil Writ Pem. No. 3692 of 
1977, D/- 29-2-1980. (Punj and Har) D 
Rel. on. (Paras 15, 16 

Once the Land Acquisition Collector 
has referred the matter to the District 
Court after stating therein that the ap- 
plication was within limitation, it must be 
assumed that he condoned the delay. 
However, if in a given case the condona- 
tion of delay is objected to by the State 
on the ground that it was on irrelevant 
or extraneous considerations and is able 
to bring material on record, it will” be 
open to the District Court to go into the 
same and find out whether the exercise 
_ of discretion by the Land Acquisition 
Collector in condoning the delay was 
reasonable or not. (Para 17) 


Cases Referred: Chronological Paras 
(1980) Civil Writ Petn. No. 3692 of 1977 
D/- 29-2-1980 (Punj & Har) (FB), Bba- 
rat Rubber and Allied Industries v. 


State of Punjab 16 
1979 Pun LJ 416 4 
1979 Rev LR 455 (Punj & Har) 8 
AIR 1977 SC 528:88 STC 543: 1977 Tax 

LR 1626 16 


AIR 1967 Mad 408 8 
AIR 1927 Lah 858 (2) 5, 6, 7, 10 
AIR 1914 Lah 394: 1914 Pun Re 48 6,7 
(1912) ILR 89 Cal 398 6, 7 
1904 Pun Re 79 | 10 


C. M. Chopra, for Appellant; Bhup 
Singh Addl. Advocate-General, Haryana 
and S. S. Ahlawat, for Respondent. 


JUDGMENT :— By notification pub- 
lished on 8lst January, 1973, the State 
of Haryana acquired 182 acres of land 
in village Bohar, District Rohtak for 
setting up Tourist Complex and a lake 
in that area. The Land Acquisition Col- 
lector by his award dated 26th Novem- 
ber, 1973, allowed compensation at the 
rate of Rs. 6,000/- per acre. The claimant 
felt dissatisfied and sought reference 
under Section 18 of the Land Acquisition 
Act (hereinafter called the Act), which 
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came up for consideration before the 
Additional District Judge, Rohtak, who 
on the contest of the parties framed five 
issues out of which the:following two 
issues are relevant for the decision of 
this case. 


l. Whether the petition or reference 
made by the claimant is barred by time 
as the award was announced on 28-11-1973 
while the application for making refe- 
rence was made on 14-1-1974? 

2. What was the market value of the 
land in question on the date of notifica- 
tion ‘under Section 4 of the Land Acquisi- 
tion Act? 

2. After evidence was led, the Addi- ~ 
tional District Judge, by his order dated 
Sist August, 1978, decided the first issue 
against the claimant and held that the re- 
ference application was time barred in- 
asmuch as the award was given on 28th 
November, 1973, when the claimant was 
present in pursuance of notice ` issued 
under Section 9 of the Act and the re- 
ference application was filed on lth 
January, 1974, beyond fortytwo days, as 
required by Section 18 of the Act. 

8. On the other issue it came to the 
conclusion that the market value of the 
acquired land was Rs. 100/- per marla 
but since the reference application was 
held to be time barred, the same was de- © 
clined. Feeling, dissatisfied, the claimant 
has come up in appeal to this Court. 


4. As regards the issue on merits, 
counsel for the parties are agreed that 
market value at the rate of Rs. 140/- per 
marla deserves to be fixed in this case, 
in view of the Division Bench decision 
of this Court in Balbir Singh v. State of 
Haryana, 1979 Pun LJ 416, wherein for 
acquisition in the same village by noti- 
fication dated 11th November, 1969, com- 
pensation was awarded at the rate of 
Rs. 140/- per marla. Accordingly, the 
market value of the acquired land is fix- 
ed at the rate of Rs. 140/- per marla. 


5. Coming to the point of limitation, 
the learned Additional Advocate General, 
Haryana, has raised a preliminary objec- 
tion that no appeal is competent in this 
Court against the judgment of the Court 
below, rejecting the reference as . time 
barred. According to him, such a decision 
does not fall within the ambit of Sec. 54 
of the Act. In this regard, reliance is plac- 
ed on a Division Bench decision of the 
Lahore High Court in Nafis-ud-Din v. 
Secy. of State, AIR 1927 Lah 858 (2). 

6. I have gone through the decision 
in Nafis-Ud-Din’s case (supra) and find 
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that there is no discussion on the point 
except that reliance is placed on Ghulam 
Mohy-Ud-Din v. Secretary of State of 
India, 48 Pun Re 1914:(AIR 1914 Lah 
894), which in return had placed reliance 
on Hasun Molla v. Tasiruddin, (1912) 
ILR 89 Cal 398. Ghulam Mohy-Ud-Din s 
case (supra) and Hasun Mollas case 
(supra) were decided long before the 
amendments made in Ss. 26 and 54 of 
the Act, which were made by Act 19 of 
1921. A reading of the amended S. 26 (2) 
shows that every award under the Act 
is deemed to be a decree and the state- 
ment of the grounds of the award is a 
judgment within the meaning of S. 2, 
Clause (2), and Section 2, Clause (9) res- 
pectively, of the Code of Civil Procedure, 
1908. Therefore, every final decision of 
reference made under Section 18 of the 
Act, whether rejecting the reference or 
enhancing the compensation, would bea 
judgment within the meaning of the Code 
of Civil Procedure and as such would be 
an award and would be executable as a 
decree. 

7. An appeal lies to the High Court 
under Section 54 of the Act from every 
award or part of the award. Therefore, 
any decision on a reference made under 
Section 18 of the Act, would be a deci- 
sion and award and will be considered as 
a judgment and decree within the mean- 
ing of the Act and would be appealable 
as such. The decision in Hasun Molla’s 
case ((1912) ILR 39 Cal 393) (supra) 
and Ghulam Mohy-Ud-Din’s case 
(AIR 1914 Lah 394) (supra) pro- 
ceeded on the unamended provisions 
and, therefore, cannot hold the field any 
longer. Since the aforesaid two decisions 
were merely -followed in Natis-Ud-Din’s 
case (AIR 1927 Lah 858 (2)) (supra) with- 
out much of discussion, the same will 
not stand in the way of the claimant, as 
I am of the opinion that even if a re- 
ference application is dismissed on` the 
point of limitation, it would be consider- 
ed as a decision on merits and an appeal 
would certainly lie against the decision 
rejecting a reference as time barred, as 
it would amount to a judgment and de- 
cree within the meaning of Section 26 and 
appealable under Section 54 of the Act. 

8. The aforesaid view of mine finds 
support from the judgment of Kailasam, 
J. in G. Gopalaswami v. G. Navalgaria, 
AIR 1967 Mad 403, where it was held 
that under the Motor Vehicles Act, 1939, 


_ if the claim application is dismissed as 


time barred, an appeal lies therefrom; as 
such an order is award within the mean- 
ing of Ss. 110-A (8), 110-B and 110-D 
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of the Motor Vehicles Act, 1939. In a 
Division Bench judgment of this Court in 
L. P. A. No. 378 of 1977, Bachan Singh 
v. Mohinder Kaur decided by the Chief 
Justice and myself on 21st March, 1979” 
the following observations were made:— 
“Without launching a dissertation on 
the meaning of the word ‘Award’ as such, 
it appears to me that in any case its’ use 
in Section 110-B makes it plain that the 
‘Award’ which the legislature had in 
mind was the final determination of the 
amount of compensation or otherwise 
which the Tribunal may arrive at. In es- 
sence, it is only when the claim for com- 
pensation is either allowed or retused that 
it can be termed as an “Award” deter- 
mining the amount of compensation 
which appears to the Tribunal to be just 
and further specifying the person or per- 
sons -to whom compensation shall be 
paid.” 
A reading of the aforesaid passage 
clearly shows that under the Motor Vehi- 
cles Act, 1989, whether the claim appli- 
cation is allowed or refused, it is still 
termed as an award and the same is ap- 
pealable. 


9. To take any other view would 
clearly be in the negation of the inter- 
pretation of Section 54 of the Act and in- 
stead of promoting the underlying ob- 
ject of the parliament would defeat the 
same. 


10. The additional reasoning given in 
Nafis-Ud-Din’s case (AIR 1927 Lah 858 
(2)) (supra) was that a Division Bench of 
the Chief Court had held in Bhagwan 
Das v. The Collector of Lahore, 79 Pun 
Re 1904: that Section 12, Limitation Act, 
1877, does not apply in computing the 
period of limitation prescribed for an 
application under Section 18 (1) of the 
Act and, therefore, the time requisite in 
obtaining a copy of the award cannot be 
deducted in computing the periods laid 
down by sub-section (2) of Section 18 of 
that Act. The aforesaid reason does not, 
in any way, advance the argument to a 
reasonable conclusion that the appeal will 
not lie to the High Court from the deci- 
sion of the District Court rejecting the 
reference on the ground that the refe- 
rence made under Section 18 was time 
barred. 


ll. For the ‘reasons recorded above, 
I am of the view, on reading Sections 26 
and 54 of the Act, after the amendments 
made in the year 1921, that an appeal 
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would lie to the High Court against the 
decision of the District Court rejecting 
the reference made under Section 18 of 
the Act, on the ground of limitation. 
Consequently, I overrule the preliminary 
objection. 

12. Coming to the point whether re- 
ference application made under S. 18 of 
the Act was barred by time, it will be 
important to notice some facts brought 
out on the record. The claimant received 
a notice under Section 9 of the Act to 
appear before the Land Acquisition Col- 
lector to file his claim. The claimant ap- 
peared and objected to the acquisition 
and claimed the market value. The claim- 
ant sought opportunity to lead evidence 
to produce documentary evidence to 
prove the market value. Thereafter, docu- 
ment Exhibit R. 2 shows that as many as 
87 claimants appeared before the Land 
Acquisition Collector and made state- 
ments, objecting to the acquisition and 
asked for opportunity to lead document- 
ary evidence. Even Hazari Singh Reader 
to. Land Acquisition Collector, appeared 
as R. W. 2 and in cross-examination ad- 
mitted that the right-holders had stated 
in the joint statement before the Land 
Acquisition Collector that they should 
be given time to produce evidence. There- 
after, award was delivered on the same 
day and in Para 5 of the award, the Land 
Acquisition Collector has noticed that 
the claimants sought compensation vary- 
ing from Rs. 50,000/- to Rs. 60,000 per 
acre. It was also stated in the award that 
no documentary evidence was produced 
by any claimant. At the end of the award, 
there is a mention that the same was 
announced to all the persons who were 
present before him in pursuance of 
notices under Section 9 of the Act for fil- 
ing the claim. 


18. The Court below has merely 
noticed two dates in holding the reference 
to be time barred without much of dis- 
cussion and those are that the award was 
announced on 28th November, 1973, when 
the claimant was present to submit his 
claim and the reference application was 
fled on 4th January, 1974, and 
therefore, it was barred by time. Some 
more facts have come on the record which 
have not been noticed by the Court be- 
low. The first is, according to Hazari 
Singh R. W. 2, Reader to the Land Ac- 
quisition Collector, only 14 claimants 
were present in whose presence the 
award was announced, whereas according 
to Exhibit R. 2, 37 persons were present 
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of claim. However, the award says that 
it was announced to all the persons whoa 
were present in pursuance of notices 
under Section 9 of the Act. Therefore, 
there is obvious inconsistency between 
the statement of the Reader and the state- 
ment contained in the award. What ap- 
pears is that the statements of 37 per- 
sons were recorded and when they claim- 
ed an opportunity to lead documentary 
evidence, the matter was kept over and 
after they went away, the award was 
announced in their absence. If the award 
was announced in their presence, then 
the Land Acquisition Collector had to 
decide the grant or refusal of opportunity 
which is not contained anywhere on the 
proceedings of the Land Acquisition Col- 
lector or in the award made by him, 
although there is a mention ‘that the 
claimants have not produced any docu- 
mentary evidence in support of their case. 
A reading of the entire record does not 
show a happy state of affairs in which the 
proceedings were conducted by the Land 
Acquisition Collector and in the matters 
of land acquisition where the land owners 
are deprived of their property and there 
are technical provisions, like filing of re- 
ference application within certain period, 
utmost care has to be taken by the con- 
cerned officer in strictly following the 
procedure and in recording the evidence 
of the persons present before him at the 
time of announcement of the award and 
taking on it their signatures in token of 
having heard the award. There are as 
many as seven cases before me in all in 
which it was held that the award was 


‘announced in their presence and the re- 


ference applications were filed beyond 
limitation. This further arouses doubt 
about the following of a correct pro- 
cedure by the Land Acquisition Collec- 
tor. Accordingly, I am of the opinion that 
none of the claimants was present when 
the award was announced and that is 
why their signatures were not obtained 
of having heard the award and the gene- 
ral statement made at the bottom is con- 
tradicted by the statement of Hazari 
Singh, Reader of the Land Acquisition 
Collector, as is apparent from a reading 
of his statement as R. W. 2. 


14. The question of limitation does 
not rest here. Along with the application 
for reference filed under Section 18 of 
the Act, an application under Section 5 
of the Limitation Act’ was also filed for 
condonation of delay on the ground that 
the claimant was ill from 7th January, 
1974, to 18th Jan., 1974 and the claim ap- 
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plication was. filed on 14th January, 1974, 
although there is no specific order on the 
application under Section 5 of the Limi- 
tation Act, but the Land Acquisition Col- 
lector referred the reference application 
by endorsing that it was within limitation. 
It clearl nea that the delay, if any, 
was condoned by the Land Acquisition 
Collector and the exercise of discretion 
by him cannot be lightly interfered with. 
It will be useful to notice that the Court 
below has not adverted to this aspect of 
the matter. 


15. . The learned Additional Advocate 
General, Haryana, has urged that there 
would have been merit in the contention 
of the learned counsel for the claimant 
provided Section 5 of the Limitation Act 
was applicable. According to him, Sec. 5 
of the Limitation Act is applicable only 
to the proceedings before a Court. The 
Court of District Judge and the Addi- 
tional District Judge is not a Court with- 
in the meaning of the Land Acquisition 
Act and is a special Tribunal and, there- 
fore, the Limitation Act could not apply 
to it. I am not impressed with this argu- 
ment. The Land Acquisition Act itself has 
defined ‘Court’ in Section 3-D to mean 
as principal Civil Court of original juris- 
diction unless the appropriate Govern- 
ment has appointed a special judicial offi- 
cer within any specified local limits to 
perform the functions of the Court under 
this Act. In the present case, the District 
Court and all Additional District Judges 
have been empowered to function as 
Court within the meaning of the Act and, 
therefore, they are Courts and not special 
Tribunals, as urged by the learned Addi- 
tional Advocate General. Therefore, on 
this reasoning alone, Section 5 of the 
Limitation Act would be applicable. 


16. Even if it is assumed for the sake 
of argument that the District Judges and 
the Additional District Judges deciding 
reference applications under Section 18 of 
jthe Act are special judicial officers or 
special Tribunals, then Section 5 of the 
Limitation Act would be applicable by 
virtue of Section 29 (2) thereof. The stand 
of the learned“ Additional Advocate Gene- 
ral is that by virtue of S. 29 (2) of the 
Limitation Act, the provisions of Ss. 4 to 
24 can be extended only to Courts created 
under special law and not to Judicial Tri- 
bunals created under Special Law. I 
do not find any merit in this argument 
either. The Supreme Court in Commis- 
sioner of Sales Tax, U. P. v. Madan Lal 
(1976) 38 STC 543 : (AIR 1977 SC 5283), 
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has held that the U. P. Sales Tax Act is 
a special law within the meaning of Sec- - 
tion 29 (2) of the Limitation Act and Sec- 
tions 4 to 24 of the Limitation Act would 
apply to the various proceedings before 
the appellate and revisional authorities 
created under the U., P. Sales Tax Act. 
A Full Bench of this Court has also taken 
the same view in Civil Writ Petition 
No. 3692 of 1977, Bharat Rubber -and 
Allied Industries v. The State of Punjab 
by judgment dated 29th February, 1980. 
Accordingly, I hold that even if the judi-, 
cial officers appointed to decide reference 
applications under Section 18 of the Act 
were special Courts or Tribunals, still 
Sections 4 to 24 of the Limitation Act 
would apply to the proceedings before 
them and, therefore, Section 5 did apply, 
to the present case: 


17. A reading of Section 5 of the 
Limitation Act shows that any applica- 
tion may be admitted after the-prescribed 
period if the application satisfies the con- 
cerned authority that he had sufficient 
cause for not making the application 
within such period. Therefore, once the 
Land Acquisition Collector has referred 
the matter to the District Court after 
stating therein that the application was 
within limitation, it must be assumed that 
he condoned the delay. This part of the 
matter was not challenged by the State 
before the Additional District Judge and I 
do not permit the State counsel to raise 
this matter for the first time before this 
Court. However, if in a given case, the 
condonation of delay is objected to by. 
the State on the ground that it was on, 
irrelevant or extraneous considerations 
and is able to bring material on record,} 
it will be open to the District Court to; 
go into the same and find out whether the 
exercise of discretion by the Land Ac- 

uisition Collector in condoning the 
elay was reasonable or not. 

18. For the reasons recorded above, 
I hold that the reference application filed 


by the claimant was not barred 
by time on both the grounds. 
that he was not present’ at 
the time of announcement of the 


award and, therefore, Jimitation would 
be six months whereas the application has 
been filed within two months, and that 
the Land Acquisition Collector will be 
deemed to have condoned the delay, if 
any, under Section 5 of the Limitation 
Act which was not objected to before the 
Court below. 


19. Since the reference - application is 
held to be within limitation, I. fix the. 
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Rs. 6000/- per acre awarded by the Land 
Acquisition Collector and the claimant 
would be entitled to the difference ot 
compensation subject to the court . fee 
paid in this Court. 

99. For the reasons recorded above, 
this appeal is allowed with proportionate 
costs and since the claimant has paid a 
court-fee of Rs. 2998/- on appeal in this 
Court, but the maximum enhancement 
over the amount awarded by the Land 
Acquisition Collector would not . exceed 
Rs. 65000/-. Besides the above, the claim- 
ant would be entitled to 15% solatium 
and 6% per annum interest trom the 
date of taking of possession till payment 
on the enhanced amount, counsel’s fee 
being Rs. 200/-. 

Appeal allowed. 
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Smt. Surinder Kaur, Appellant v. Madan 
Gopal Singh, Respondent. 

E. A. F. O. No. 188-M_ of 1979* and 
Civil Misc. No. 1663-C II of 1980, D/- 
12-5-1980. 

Hindu Marriage Act (25 of 1955), S. 27 
— Mode of disposal of property — Ex- 
pression ‘which may belong jointly — 
Meaning, AIR 1972 All 153 and AIR 1968 
Mys 226, Diss. from. 

Section 27 pours out the following 
`: principles :— (i) It must be a matrimonial 
proceeding pending under the Act before 
the Court and an application for disposal 
of property must be made before the deci- 
sion of the proceeding; (ii) it is not in- 
cumbent on the Court to make provision 
in the decree with regard to disposal of 
property and it is left to its judicial dis- 
cretion; (iii) the provision so made, if any, 
must be just and proper as the Court 
deems having regard to the adjustment of 
the equities be an the parties and all 
surrounding material circumstances; (iv) 
the order would envelope only that pro- 
perty which was presented at or about 
the time of the marriage, which means 
not only presented at the marriage but 
also at a time either prior to or after the 
marriage. That must be in close proximity 
of the time of the marriage and not to 


*Against order of R. S. Sharma, P. C. S., 
Sr. Sub. Judge, Chandigarh, D/- 10-10- 
1979. , 
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market value of the acquired land at the. 
rate of Rs. 140/- per marla instead ot 


mh 


A. LR, 


those made outside the extending limit 

of that time; (v) the property so presented 

may either be to the wife or the husband 

or both; and (vi) at the time the Court 

is required to exercise its discretion, the 

property may pa jointly to both the 
usband and the wite. 

The word ‘belong’ necessarily does not 
reflect title to the property in the sense of 
ownership. It only denotes connection 
with property and is a term connecting a 
person with his possessions. The property 
thus presented to the spouses within the 
atore‘explained time limit, may fall jointly 
to belong to both the husband and the 
wife, irrespective of the title in those pro- 
perties to be vesting m one or the other, 
or both. Therefore if any parity is per- 
missible, it can be drawn with the princi- 
ple underlying S. 25 of the Act. Each 
spouse's earning capacity and other pro- 
perty, despite title thereto, is taken into 
account while equitably apportioning the 
income of both the spouses in such a 
manner so as to keep the less provided 
one adequately maintained at the cost of 
the other having regard to their post- 
marital social status. In the same way, 
S. 27 of the Act provides for sharing of 
that ‘property which the spouses received 
individually or collectively as presents, at 
or about the time of the marriage, an 
which had come to be, as a way ot life, 
in their joint use in their day to day liv- 
ing and thus ‘belongings’ for the purpose. 
If matrimony is disrupted, such jointly 
belonging articles would require the at- 
tention of the Court to be apportioned be- 
tween the spouses as a measure of reme- 
dial relief. AIR 1972 All 158 and AIR 1968 
Mys 226, Diss. from. 1979 Cri LJ 498 
(Punj and Har), Dist. 

(Paras 7, 8 and 9) 


Cases Referred: Chronological Paras 
1979 Cri LJ 498:1978 Hindu LR 703 


(Punj and Har) l 12 
AIR .1972 All 153 : 1971 All LJ 180 - 10 
AIR 1968 Mys 226 i {J 


Ujagar Singh, for Appellant; G. R. 
Majithia, for Respondent. 


JUDGMENT (D/- 10-3-1980) :— This 
first appeal involves the problem of salv- 
age of a broken marriage. To what extent 
can the matrimonial Court indulge in 
the rescue operation and the sphere of its 
activity is the point of a combat between 
the warring divorced spouses involving 
disposal of property. 

9. Shrimati Surinder Kaur appellant 
was married to Madan Gopal ae re- 
spondent at Chandigarh on 14-4-1973. On 


>, 
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5-11-1974, she was in the first matrimonial 
Court claiming judicial separation from her 
husband on the basis of cruelty meted out 
to her by- the husband. The husband 
beforehand on 16-7-1974 had come to 
the first matrimonial Court claiming re- 
stitution of conjugal rights said to have 
been disrupted on 30-8-1973 by the with- 
drawal of the wife from his society. Dur- 
ing the pendency of the aforesaid two 
matters, the: wife filed an application 
under Section 27 of the Hindu Marriage 
Act (hereinafter log! referred to as the 
Act) on 9-1-1975 for disposal of the pro- 
perty enumerated in Annexures ‘A’ and 
‘B appended therewith. This application 
was slic kept pending with the aforesaid 
two matters. The husband with the per- 
mission of the Court obtained withdrawal 
of the petition under Section 9 of the Act 
in order to file a petition under S. 18 (1) 
i-b) of the Act. Thus on 18-4-1977, he 
led a petition for a decree of divorce on 
the ground that the wife had deserted 
him for a continuous period of not less 
than two years. The three matters, name- 
ly, the husband’s petition for divorce; the 
wife’s petition for judicial separation and 
the wife’s petition for disposal of pro- 
perty, were disposed of by a common 
judgment and order of the first matri- 
monial Court on 10-10-1979. The petition 
of the husband was allowed whereas 
both the petitions of the wife were dis- 
missed, 


3. None of the spouses has chosen to 
challenge the judgment and decree of the 
first matrimonial Court either in the peti- 
tion under Section 10 or under Section 13 
of the Act. Thus, the dissolution of the 
matrimonial bond between the spouses is 
welcome to both. of them. They are at 
peace on that front but are at war on the 
matter of disposal of property. Since the 
petition of the wife for such purpose was 
dismissed, she has challenged through 
this appeal that. order of the first matri- 
monial Court. 


4. It is noteworthy that the first matri- 


| monial Court, on the pleadings of the 


parties to which reference would be 
made later, framed the following issue on 
the subject :— 

“Whether Smt. Surinder Kaur is entitled 
to the return of property claimed by her 
in her application dated 9-1-1975 under 
Section 27 of the Hindu Marriage Act?” 


5. The Court while disposing of this 
issue took the view that orders- under 
Section 27 of the Act could only be pass- 
ed with respect to property which be- 
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longed Dinny to both the husband and 
the wife and there was no claim in the 
petition that the property enumerated in 
Annexures ‘A* and B belonged jointly to 
the parties. On that premises, the evi- 
dence of the parties on the issue, though 
examined, was not appraised and dis- 
cussed to come to any finding. It is this 
view of the matter which is unacceptable 
to the wife and she appeals, 


6. Section 27 of the Act is in the fol- 
lowing terms :— 

“27. Disposal of property. — In a pro- 
ceeding under this Act, the Court may 
make such provisions in the decree as it 
deems just and proper with respect to 
any property presented, at or about the 
time of marriage, which may belong joint-- 
ly to both the husband and the wife. 


7. It would seem that the object of 
studding this section in the fabric of the 
Hindu Marriage Act is intended to pass 
consequential orders in relation to certain 
properties between the -parties while 
dealing with any proceedings under the 
Act, and to make provision of that nature 
in the decree to be passed in those pro- 
ceedings. Obviously, an application for 
the purpose must be made before the pro- 
ceedings terminate and the order can be 
made at the time of the passing of the 
decree. The sequence in which the said 
section appears in the statute is, after the 
provision for the passage of decree in Sec- 
tion 23 of the Act and then to provide 
remedially as well in the terms of grant- 
ing permanent alimony and maintenance 
under Section 25, deciding the custody 
p the or pete under Saga a and to 

ispose of property jointly belonging to 
both the husband and the wife under Sec- 
tion 27, so as to ameliorate the lot of the 
spouse or spouses left bruised by a broken 
or a shattered marriage. It would also 
seem that Section 27 does not envisage - 
deciding any question as to the title of- 
the property involved therein or extend- 
ing to all the properties of the spouses. 
It is couched in such a language so as to 
narrow its ambit within a small sphere. 
Analytically, the section pours out the 
following principles +=- 

(i) It must be a matrimonial proceeding 
pending under the Act before the Court 
„and an application for disposal of property 
must be made before the decision of the 
proceeding; 

(ii) it is not incumbent on the Court to 
make provision in the decree with regard 
to disposal of property and it is left to its 
judicial discretion; 
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(iii) the provision so made, if any, must 
be just and proper as the Court deems 
having regard to the adjustment of the 
equities between the parties .and all sur- 
rounding material circumstances: * ` 
| (iv) the order would envelope only that 

property which was presented at or about 


the time of the marriage, which means’ 


not only presented at the marriage but 
also at a time either prior to or after the 
marriage. That must be in close proximity 
of the time of the marriage and not to 
those made outside the extending limit of 
that cial ted th 

v) the property so presented may either 
be 2 the wife or the husband or both; and 

(vi) at the time the Court is required to 
exercise its discretion, the property may 
belong jointly to both the husband and 
the wife. 

8. Now it is well understood that the 
word “belong” 
iflect title to the property in the sense of 
ownership. It only denotes connection 
With property and is a term connecting a 
person with his possessions, It appears to 
me that the property thus presented to 
‘the spouses within the afore-explained 
time limit, may fall jointly to belong to 
both the husband and the wife, irrespec- 
tive of the title in those properties to be 
vesting in one or the other, or both. To 
give an earthly example. a saree presented 
by the husband, or anyone else to the 
wife, may or may not involve transfer of 
title to the saree to the wife, but will be- 
long to her exclusively, and not jointly to 
both the husband and the wife, as the very 
nature of the garment so suggests. 
Similarly, a suit presented to the husband 
in the same fashion would be exclusively 
belonging to the husband, Properties and 
articles presented from any source and to 
any one of them which by the very na- 
_ ture of the present, or by intention of the 
,. donor, or by tacit agreement of spouses, 
has come to be jointly in use by both the 
husband and the wife, can well be said to 
belong jointly to both of them. An earthly 
example of such incident can be that of a 
set of dining table and chairs for joint 
user in the matrimonial home _irrespec- 
tive of the fact as to which spouse re- 
ceived it as a present within that allocat- 
ed time. The said dining table and chairs 
would obviously be jaint belonging of 
both the husband and the wife and cap- 
able of being subjected to orders under 
Section 27 of.the Act. 

9. If any parity is permissible, it can 
ibe drawn with the principle underlying 
Section 25 of the Act. Each spouse's earn- 
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ing capacity and other property, despite 
title thereto, is taken into account while 
equitably apportioning the income of both 
the spouses in such a manner so as to 
keep the less provided one adequately 
maintained at the cost of the other having 
regard’ to their post-marital social status. 
In the same way, Section 27 of the Act 
provides for sharing of that property 
which the spouses received individually 
or collectively as presents, at or about 
the time of the marriage, and which had 
come to be, as a way of life, in their joint 
use in their day to day living and thus 
‘belongings’ for the purpose. If matrimony 
is disrupted, such jointly belonging arti- 
cles would require the attention of the 
Court to be apportioned .between the 
spouses as a measure of remedial relief. 

_ 10. In Kamta Prasad v. Smt. Om Wati, 
AIR 1972.All 158, a single Bench of the 
Allahabad High Court while examinin 

the scope of Section 27 of the Act spelle 

therein the power of the Court to even 
pass a decree relating to property belong- 
ing exclusively either to the husband or 
wife; as a power inherent to the proceed- 
ings under the Act. It was also held that 
the words “which may belong jointly to 
both the husband and the wite” in the 
section were reflective of an enabling 
power to deal with jointly owned proper- 
ties also but not in restriction of Court’s 
power to such properties alone. To this 
view, there can be no two opinions as also 
for the matrimonial Court to act as a 
Civil Court for the -purposes- of property 
falling outside the seépe of Section 27. 
Now, however, the legislature advisedly, 
and for the repair.or reconstruction of 
the institution of marriage, has warranted 
most expeditious disposal of matrimonial 
cases at the trial as well as the appellate 
stages, making them time bound. 


If questions of settlement of all kinds 
of properties over and above the ones 
envisaged in Section 27 were to ‘engage 
the attention of the matrimonial Court as 
a Civil Court, as if trying a regular suit, 
it would well-nigh be impossible to pro- 
ceed with the matrimonial disputes with 
utmost speed. It is for that-reason, since 
the order relating to, property has to 
form part of the decrée; that discretion 
has been left to the Court to deal with 
such property, if it can, with utmost 
speed, and otherwise to leave the parties 
to agitate the matter in a regular suit. 
However, the ‘Allahabad decision in 
Kamta Prasad’s case (supra) is -prior to 
the Marriage Laws Amendment Act, 
1976. This precedent cited by the appel- 


®) 
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lant does not come into grips with the 
question at hand. In the said decision, 
“jointly belonging” has been equated 
with “jointly owning” with due respect 
to the learned single Judge, the interpre- 


tation put to the expression “belong joint- ` 


ly” is too narrow for the purposes of Sec- 
tion 27, bereft of any reasoning for the 
curtailment of its ambit, as has been re- 
flected therein. : 


11. The next decision cited at the bar 
was a Division Bench of the Mysore 
High Court in M. D. Krishnan v. M. C. 
Paina. AIR 1968 Mys 226, which has 
explained that the property claimable 
under Section 27 must be a property 
which must have been received as a pre- 
sent at, or about the time of marriage, 
and that has been spelled to mean near 
or round about the time of marriage, whe- 
ther it be before or after it. The decision 
in that case settled a controversy between 
a wife and a husband where the former 
claimed return of the silver utensils and 
articles valued at Rs. 1,000/- by granting 
her Rs. 600/- as their value and permit- 
ting retention of Rs. 2,000/- given to the 
husband alone as the customary “Var Dak- 
shina’ as a present to the bridegroom at 
the time of the marriage. The Bench took 
the presents of the silver articles to be 
made at or about the time of marriage 
jointly to the husband and the wife. It is 
from this view expressed that the learned 
counsel for the respondent contended 
contemplated under 
Section 27 have not only to jointly be- 
long to the spouses but they have to be 
made jointly to them at or about the time 
of marriage. This again, with due respect 
to the learned Judges constituting the 
Bench, is a decision devoid of any rea- 
soning. Section 27 does not indicate that 
the presents coverable thereunder are 
those which are received jointly at or 
about the time of marriage but covers 
only those properties which jointly be- 
long to the spouses. 


12. The third decision cited at the bar 
was a decision of a Division Bench of this 
Court in Bhai Sher Jang Singh v. Smt. 
Virinder Kaur, 1978 Hindu LR 708 : (1979 
Cri LJ 498), wherein it has been observed 
as follows :— 


“Section 27 of the Hindu Marriage Act 
empowers a Court while deciding a matri- 
monial dispute to also pass a decree in re- 
spect of property which may jointly be- 
long to both the husband and the wife. 
This section at best provides a civil re- 
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_in any way take away her right to 
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medy to an aggrieved wife and does not 
file a 


criminal complaint if the property be- 
longing to her is criminally misappro- 
priated by her husband.” 


18. The aforesaid Bench’s decision is 
no proce t for the question in hand. | 

14. In the petition under Section 27 
of the Act, the wife has claimed return 


of the oper ee resented to her 
at or about the time of marriage, the 
possession whereof was claimed to be 


with the husband and his relatives. The 
list of the articles was detailed in An- 
nexures ‘A’ and ‘B’. It was further claim- 
ed that if the said property/articles de- 
tailed in the annexures were damaged, 
used or made unserviceable by the hus- 
band or his family members, then he be 
held liable to pay the costs thereof. It was 
claimed that a suitable provision in the 
decree likely to be passed under Sec- 
tion 10 of the Act be made for return of 
the property/ articles presented to her at 
or about the time of the marriage as de- 
tailed in the annexures. The articles en- 
umerated in ‘Annexure A’ allegedly pre- 
sented to the petitioner at or about the 
time of the marriage broadly fall in two 
categories G ornaments and clothes 
which by their very nature would be 
meant singularly for her own day to day 
use and (2) other articles meant for com- 
mon use of the parties. Annexure ‘B’ 
broadly contains list of property/articles 
presented to the husband which by their 
very nature were meant for his exclusive 
use and the others for the use of his rela- 
tives. The husband in his written state- 
ment denied the possession of the arti- 
cles. He has given an explanation that 
the wife has already taken away articles 
mentioned at Serial Nos. 1, 2,5 to 8 in 
Annexure ‘A’ and Serial No. 2 in Anne- 
xure ‘B’. He has also denied articles men- 
tioned at Serial Nos. 3 and 4 in Annexure 
‘A’ and at Serial No. 1 in Annexure ‘B’ to 
have been given at or about the time of 
marriage or articles at Serial Nos. 3 to 12 
in Annexure ‘B’ to have been given to his 
relatives. He has also claimed that the 
aforesaid articles have been over-valued 
and they do not fall within the ambit of 
Section 27. The first matrimonial Court, 
as said before, did not marshal the evi- 
dence, though suggestedly Karam Singh 
(R. W. 2), Brahmjit Kalia (R. W. 3) and 
Shangara Singh (R. W. 4), the father of 
the wife, and Surinder Kaur (R. W. 6), 
the wife, have deposed in relation to the 
properties/articles whereas the husband 
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himself as P, W. 5 has-controverted the 
claim of the wife. 


15. It took more than five years to 
finalise the process before the Court 
below. Such lengthy trial in a matrimonial 
matter is uncalled for and contrary to the 
spirit of the Hindu Marriage Act as 
amended. Matrimonial jurisdiction is of a 
special nature and deserves special at- 
tention. Relegating such proceedings to 
the position of ordinary civil proceedings 
would not only frustrate the object of 
the legislation but would lead to sorrow- 
ful results. In India when Hindu marriage 
is by and large arranged by others than 
the spouses themselves, its breakage 
causes ripples in members of the society. 
It is one of the reasons why most of the 
judgments rendered by matrimonial 
Courts, which fall squarely within Sec- 
tion 41 of the Indian Evidence Act, are 
udgments in rem affecting the world at 
arge. If a contested issue of disposal of 
property were to engage the attention of 
the matrimonial Court predominating 
other proceedings regarding which de- 
cree is sought, then the decision cannot 
be rendered with promptitude. The dis- 
posal of property as envisaged under 
Section 27 can only become part of the 
decree, subject to other conditions fulfil- 
ling, if it is capable of being settled with- 
out consuming much time so as not to 
entail delay in the passage of the decree. 
But if the Court finds itself confronted 
with regular contest from the tenor of 
pleadings, the divergence of views and 
the anticipated quantity of evidence, it 
would well be within its right to refuse 
passing orders regarding disposal of pro- 
perty as a part of the decree. The disposal 
of property matter cannot outweigh the 
main proceedings before the Court re- 
garding which it is required to pass a 

ecree, 


16. In the instant case, bulk of the 
evidence predominates on the disposal of 
property in question. Since the Court fram- 
ed the necessary issue and recorded the 
evidence thereon by employing precious 
time of the Court, it was too late in the 
day to have thrown out the application of 
the wife under Section 27 on the techni- 
cal ground that the properties claimed 
by her in Annexures ‘A’ and B’ had not 
been averred to jointly belong to the 
spouses. In the first place, the Court has 
to discern as to whether the presents re- 
ceived by either of the spouses from what- 
ever source were in fact received and 
within the time earmarked in the séction. 
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Then in the sécond place the Court has 
to see as to which of the present or pre- 
sents belong jointly to the spouses. View- 
ed from this light, the pleading of the 
wife cannot be said to be altogether 
wanting of the plea of joint belonging. 


17, As a sequel to the aforesaid dis- 
cussion, it would become necessary to 
examine the case on merits as it cannot 
be left to be re-agitated afresh in a Court 
of matrimonial or civil jurisdiction. 
Necessarily, the Court below has to be 
asked to record a finding on issue No. 2 
and report the matter back to this Court 
for final disposal. The finding will be re- 
corded on the existing material on 
the record. Let the records of the case 
be transmitted to the first matrimonial 
Court with directions to the parties 
through their counsel to appear before it 
on 2lst March, 1980, The report be sent 
to this Court within two weeks thereafter 
and then the appeal be listed forthwith 
as part-heard, 


18. This should be read in continua- 
tion of my order dated 10th March, 1980. 
The matrimonial Court has returned a 
finding that articles mentioned at serial 
Numbers 8, 4, 7 and 8 of Annexure ‘A’ 


were given in dowry to the wife-appellant 


and were taken by the husband-respon- 
dent to his house at the time of depar- 
ture of the barat and that the said arti- 
cles are still with the husband-respon- 
dent. This finding has attracted the order 
from the said Court that the wife-appel- 
lant is entitled to the recovery of all 
these articles. This finding has been ob- 
jected to by the husband-respondent in 
the form of a cross-objection under O. 41, 
R. 26, Civil Procedure Code, vide C. M. 
No, 1663-C. II of 1980 in the first appeal 
being decided. Notice thereof was given 
to the appellant through her counsel on 
May 8, 1980 and thus the said miscel- 
laneous application would merit disposal 
along with the main matter. 


19. At the outset, it must be mention- 
ed that despite clear directions, the first 
matrimonial Court did not apportion the 
articles found to be in possession of the 
husband which were capable of being 
earmarked equitably for each of the 
spouses. Necessarily, the finding has to be 
tested primarily to establish whether in 
fact articles at Serial! Numbers 8, 4, 7 and 
8 of Annexure ‘A’ are with the husband 
and if so, out of those what he can re- 
tain for his use and others be surrendered 
in favour of his divorced wife. The 
learned counsel for the parties have been 
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at pains to sort this problem out amicab- 
ly and with the least of bruising to the 

ivorced spouses, Mr. Ujagar Singh, 
learned counsel for the wife-appel- 
lant candidly conceded that he 
would not press the petition as 
far as articles mentioned at Serial Num- 
bers 7 and 8 are concerned and those 
articles for purposes of the present peti- 
tion, according to him, shall be deemed 
to have been taken out of the purview. 
The only controversy remains to articles 
mentioned at Serial Numbers 8 and 4 and 
to. which the comparative claims of the 
Sete value-wise and use-wise. has to be 
settled. 


There again the parties through their 
counsel suggest that out of the articles 
mentioned at Serial Number 3, the hus- 
band-respondent would retain the set of 
folding hard beds and the remaining arti- 
cles namely sofa set, dressing table, sun- 
mica ceritral table and the dressing stool 
would be returned by him in the condi- 
tion as they exist today to the wife for 
her use, Similarly, in maintenance of the 
same spirit, the husband would retain the 
dinner set steel (one) and the tea set out 
of item No. 4 and the remaining namely 
pressure cooker Hawkins, two copper 
patilas with covers, one copper prat and 
one press would be returned to the wife- 
appellant in the condition as they exist to- 
day. The suggestions made by the learned 
counsel for the parties appear to be fair 
and reasonable and deserve to be adopted 
as the foundation for decision to settle 
this petition under Section 27 of the Hindu 
Marriage Act at the appellate stage. This 
has obviated the necessity of this Court 
to reappraise the evidence on the ques- 
tion to marshal the claim of the respec- 
tive parties to the articles in question. 


20. ‘As a result to the aforesaid dis- 
cussion, this appeal is partially allowed 
and the husband-respondent is directed 
to hand over the afore-mentioned arti- 
cles, as suggested by the learned counsel, 
to the wife-appellant for her use forth- 
with in the condition as they exist today 
and not to indulge in destruction, sub- 
stitution or minimisation thereof by any 
act or omission on his part. This direc- 
tion be taken as an addendum to the main 
decree of divorce. There would be no 
costs in this petition of appeal. 


Appeal partly allowed. 
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AIR 1980 PUNJAB & HARYANA 339 
D. S. TEWATIA AND I. S. 
TIWANA, JJ. 

Tek Chand and others, Petitioners v. 
Union of India and another, Respondents. 
Civil Writ No. 1453 of 1971. D/- 23-4- 

1980.* 

(A) Government Grants Act (15 of 
1895), Section 8 — Resumpiion of land 
and building under regulation 6 — Not 
discriminatory. 


The Central Government is within its 
right to invoke the provisions of regula- 
tion 6. The grantees are to be dealt with 
strictly in accordance with the conditions 
of grant that they had agreed to abide 
by when accepting the grant of the land 
for the purpose of erecting superstruc- 
ture thereon which now along with the 
site stands resumed. If the Government 
in the past had invoked the provisions of 
the Land Acquisition Act for acquiring 
the superstructures on the grant lands, 
this at best tantamounts to some conces- 
sion having been shown to such persons 
by the Government and such a conces- 
sion cannot be claimed as a matter of 
right. If the petitioners grantees were not 
given that concession, that action of the 
Central Government cannot be termed as 
discriminatory, for when one comes to 
stake one’s claim, then one is restricted 
to limit one’s claim to the one which 
one is entitled to in law. AIR 1978 SC 
2520 and AIR 1973 Delhi 169, Foll. 

(Para 11) 

(B) Government Grants Act (15 of 
1895), S$. 3 — Notice of resumption — 
Whole of grant sought to be resumed — 
Question of affording any opportunity 
before issuing notice does not arise. AIR 
1975 Punj and Har 228, Disting. 

(Para 12) 


(C) Government Grants Act (15 of 
1895), Section 8 — Determination of 
quantum of compensation — Affording of 
opportunity in regard to determination. 
1972 All LJ 382, Dissented from. 

The operation of the order of resump- 
tion cannot wait the payment of the value 
of the building. The order of resumption 
becomes operative on the date of expiry 
of period of one month from the date of 
receipt of the notice. Thereafter, even if 
the grantee tries to stay in the building, 
he does so as a trespasser and not as a 
*Case referred by Bhopinder Singh 
Dhillon J. on 10-1-1974. 
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grantee or a licensee and can be dealt 
with as such in accordance with law. It 
would, however, be incumbent upon the 
Government to afford an opportunity of 
hearing to the grantee in regard to the 
determination of the quantum of value 
of the resumed building. In the event of 
the grantee not accepting the quantum of 
compensation that may be deiermined 
after hearing him by the competent au- 
thority, it would be open to the grantee 
to challenge the inadequacy of compen- 
sation in an ordinary Civil Court and seek 
tecovery of what he considers to be the 
just and rie compensation for the re- 
sumed building. 1972 All LJ 382, Dissent- 
ed from. (Para 15) 


Cases Referred: Chronological Paras 
AIR 1975 Punj and Har 228 12 
AIR 1978 SC 2520: (1978) 2 SCC 547 10 
AIR 1973 Delhi 169 6 


1972 All LJ 382 14, 15 
AIR 1942 PC 35 17 
T. S. Doabia, for Petitioners; C. D. 


Dewan with Ramesh Puri and S. P. Jain, 
for Respondents. 


D. S. TEWATIA, J. :— The petitioners 
have impugned the resumption of the pro- 
perty in dispute firstly on an all-embrac- 
ing ground that it was without the auth- 
ority of law. Alternatively, regulation 6 
of the Governor General-in-Council’s 
Order No. 179 dated 12th Sept. 1886, 
which had been invoked in issuing the 
impugned notice of resumption, Annex- 
ure D’ dated 17th Mar, 1971, by respon- 
dents Nos. 1 and 2, is being labelled as 
null and void as being violative of the 
fundamental rights of the petitioners, 
granted under Arts. 31 and 19 (1) (£) of 
the Constitution of India, and, in any 
case, the action of resumption is said to 
be suffering from the vice of discrimina- 
tion and thus violative of Art. 14 of the 
Constitution. 

2. Before embarking upon a considera- 
tion of contentions based on the aforesaid 
three grounds, it is apt to first clear a 
confusion in regard to the identification 
of the propery in dispute sought to be 
resumed, 

3. From the pleadings of the parties 
including the replication filed on behalf 
of the petitioners, the facts, which indis- 
putably emerge, are that the petitioners’ 
father, Lala Duni Chand, held on “old 
grant” terms as contained in the Governor 
General-in-Council’s Order No. 179 dated 
12th Sept. 1886, an area of 2.98 acres in 
Ambala Cantt. On 30th of July, 1941, the 
petitioners’ father secured on lease from 
the Central Government, vide Annexure 
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‘A’, an area of 0.38 acres out of the area 
of 2.98 acres held on “old grant” terms. 
The lease, which was initially for 30 
years, was renewable up to 90 years. The 
remaining area of 2.60 acres held on “old 
grant” terms was allotted Survey No. 86 
while the area of 0.88 acres held on 
lease after 30th of July, 1941 was given 
Survey No. 86-A. The respondents have 
sought to resume the site covered by 
Survey No. 86 covering an area ot 2.60 
acres and the building standing thereon, 
which is described as Bungalow No. 42, as 
would be clear from notice dated 17th 
of Mar. 197], Annexure D’ which bears 
reproduction in full. It reads:-— 


“Whereas the land comprising Survey 
No. 86 (Bungalow No. 42) Ambala Can- 
tonment masuring 2.60 acres and bound- 
ed as follows:— 

North by — ap Road and Survey 

o 


2 


South by — Survey No. 35 (Bungalow 
No. 40 


O. > 
East by — R. H. A. Mess Road, 
West by — Survey No. 33 (Bangalow 
No. 48), 


belongs to the President of India (herein- 
after called the Government) and is held 
on “old grant” terms as contained in 
Governor General’s Order Ne, 179 dated 
12-9-1836 under which Government are 
entitled to resume the said land. 

AND WHEREAS the said property is 
held on hire by the Government is in 
the occupation of Government. 


AND WHEREAS the Government have 
decided to resume the said property 
under the terms of the aforementioned 
Governor General’s Order: 
NOW, therefore, in exercise of the power 
hereinfore mentioned, the Government 
hereby inform you that all rights, ease- 
ments and interest you may have in the 
said land as also in the buildings stand- 
ing thereon shall cease on the expiry of 
80 days of this notice. 
TAKE NOTICE further that the Govern- 
ment are prepared to pay and so offer 
you the sum of Rs. 3,640/- (Rupees three 
thousand six hundred and forty only) as 
the value of the authorized erections 
standing on the said land. In case the 
amount of compensation offered is not 
acceptable to you, you are at liberty, if 
you so desire, to remove the structures 
so as to leave the land in the same con- 
dition in which it was before the erec« 
tions.” 

That means that the area covered 
by Survey No. 36-A and which forms the 
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subject-matter of lease-deed, Exhibit ‘A’, 
dated 30th July, 1941, is not being sought 
to be resumed. Further, as would be clear 
from paragraph 2 of affidavit by way of 
written statement to Civil Writ Petition 
No, 1458 of 1971, the land covered by 
Survey No. 86 on which stood premises 
of Bungalow No. 42, was admittedly 
under the ownership of the Central Gov- 
ernment (hereinafter referred to as the 
respondent-Government). 


4. The entire site covered by Sur- 
vey Nos. 36 and 86-A and the buildin 
constructed thereon was with the Centra 
Government on rent of Rs. 500/- per 
mensem, ` 


5. In the light of the above survey of 
admitted facts, it would be unnecessary 
to take notice of any argument based on 
the assumption in the petition that the 
propery sought to be resumed was under 
ease with the petitioners, vide lease- 
deed, Annexure ‘A’, dated 380th July, 
1941, and the said lease stood renewed 
for a further period of 36 years as a result 
of the acceptance by the respondents of 
the proposal to that effect contained in 
petitioners’ letter, Annexure ‘B’, dated 
10th January, 1971. 


6. The question almost identical as 
pose above, came up for consideration 
efore a Division Bench of the Delhi 
High Court in Sh. Sir a v. Union 
of India, AIR 1973 Delhi 169. Deshpande, 
J.. who prepared the opinion for the 
Bench after an exhaustive survey of the 
constitutional and legislative history, with 
which it is unnecessary to burden this 


judgment, held that the Governor Gene- 


ral-in-Council’s Order No. 179 dated 12th 
Sept. 1836, is a valid piece of law and 
any action taken thereunder thus has the 
authority of law. 


7% While examining the question that 
regulation 6 was violative of the funda- 
mental rights of the petitioners, contained 
in Arts. 31 and 19 (1) (£) of the Constitu- 
tion, Deshpande, J., observed as under:— 


“The power of resumption is a special 
power given by a statutory regulation. It 
would be presumed, therefore. that the 
enforcement of the power is also to be 
made under the same statutory regulation. 
For there is nothing to show that the 
statutory authority was required to go 
outside the statutory regulation to a Civil 
Court or to some other authority for such 
enforcement. The statutory regulation is 
self-contained. For, the power of resump- 
tion simply means that the status quo 
ante before the grant comes into being. 
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It cannot be said, therefore, that the 
Government took the law into its own 
hands or that the Government was acting 
without recourse to law in resuming the 
land and the house. The regulation is a 
special law. It did not contemplate the 
intervention of any judicial or quasi- 
judicial authority between the Governs 
ment and the grantee. The total absence 
of any interest or right in or to the land 
disabled the grantee from claiming that 
the Government should file a suit against 
him to resume possession of the land and 
the house. There was no dispute to be 
decided between the grantor and the 
grantee regarding the resumption. This 
explains the direct exercise of the power 
of resumption by the Government under 
the statutory regulation. No objection can, 
therefore, be taken to it. According to 
Art. 31 (5) (a) of the Constitution the re- 
ma mn is “existing law” prior to the 

onstitution. Cl. (2) of Art. 31 of the 
Constitution does.not, therefore, apply to 
it. As the regulation clearly gives the 
right to directly resume the land and the 
house, the petitioner appellant has been 


-deprived of his house “by authority of 


law” within the meaning of Cl. (1) of 
Art. 3l. For the same reason, the right 
of the petitioner appellant to hold the 
house property under Art. 19 (1) (£) of 
the Constitution is subjected to the 
reasonable restriction under Art. 19 6) 
thereof in the interest of the gener 
public...... E 


With respect, we are in entire agreement 
with the aforesaid formulations of Desh- 
pande, J. (as his Lordship then was). 

8. The primary point that has been 
debated before us is that the action of 
respondent No. 1 (hereinafter referred to 
as the respondent-Government) in invok- 
ing regulation 6 for resuming the site 
covered by Survey No. 36 and the building 
erected thereon is discriminatory in that 
the property of persons who held the 
same under similar “old grant” terms in 
the past had been acquired by pressin 
into service the provisions of the Lan 
Acquisition Act, which ae payment 
at market value of the building sought 
to be resumed along with solatium, which 


‘mode of assessment of compensation is 


more liberal and beneficial to the owner 
of the superstructure standing on the land 
owned by the  respondent-Government 
than the compensation assessed and 
offered when such superstructure is 
sought to be taken over by the respon- 
dent-Government by passing a resumption 
order under regulation 6, Yet another 
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point that has been canvassed with some 
vehemence on behalf of the petitioners is 
that pene of natural justice warrant- 
ed that both before determining the 
quantum of compensation for the build- 
ing and before issuing notice of resump- 
tion, Annexure ‘D’, the petitioners should 
have been afforded an opportunity of 
hearing. 


9. The learned counsel developing his 
submission pertaining to unequal treat- 
ment and thus being discriminated 
against, stressed that where two alterna- 
tive remedies were available, it was the 
one which was less harsh in its opera- 
tion that had to be resorted to and, 
therefore, the provisions of the Land Ac- 
gieton Act, which qualify the test of 
liberalism, and not the provisions of regu- 
lation 6 which provide no criterion for 
assessment of compensation for the re- 
sumed building and thus could be operat- 
ed harshly against the owner of the build- 
ing in regard to payment of compensa- 
tion, that should have been invoked. The 
respondents in their written statement 
admitted that in certain cases, in the 
past, the provisions of the Land Acqui- 
sition Act had been pressed into service 
for acquiring the land and the superstruc- 
ture standing thereon. But that practice 


‘had been given up. In the cases of 


Roshan Lal Sharma and R. L. Verma re- 
ferred to in Para. 23 of the petition, it 
was by an oversight that the provisions 
of the Land Acquisition Act had been 
invoked. 


10. In our opinion, the answer to the 
aforesaid contention is provided by S. 3 
of the Government Grants Act, 1895 
(hereinafter referred to as the Grants 
Act), which is in the following terms:— 


“All provisions, restrictions, conditions 
and limitations over contained in any such 
grant on transfer as aforesaid shall be 
valid and take effect according to their 
tenor, any rule of law, statute or enact- 
ment of the Legislature to the contrary 
notwithstanding. 


Their Lordships in State of U. P., v. 
Zahoor Ahmad (1978) 2 SCC 547:(AIR 
1973 SC 2520), while interpreting S. 8 of 
the Grants Act, held that S. 3 thereof 
declares unfettered discretion of the Gov- 
ernment to impose such conditions and 
limitations as it thought fit, no matter 
what the general law of the land might 
be. The meaning of Ss. 2 and 8 of the 
Grants Act was that the scope of that Act 
was not limited to affect only the provi- 
gions of the T. P. Act. The Government 
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had unfettered discretion to impose any 
conditions, limitations or restrictions in 
its grants, and the right, privileges and 
obligations of the grantee would be re- 
gulated according to the terms of the 
grant, notwithstanding any provisions af 
any statutory or common law. 


11. In view of the above, the conten- 
tion that the Central Government was 
not within its right to invoke the provi- 
sions of regulation 6, cannot be count- 
enanced. The petitioners are to be dealt 
with strictly in accordance with the con- 
ditions of grant that they had agreed to 
abide by when accepting the grant of the 
land for the purpose of erecting super- 
structure thereon which now along with 
the site stands resumed. No doubt, the 
Government in the Poot as also in regard 
to persons mentioned in Para. 23 of the 
petition had invoked the provisions of the 
Land Acquisition Act for acquiring the 
superstructures on the grant lands. This 
at best tantamounts to some concession; 
having been shown to such persons by) 
the Government and such a concession 
cannot be claimed as a matter of right 
and if the petitioners were not given that 
concession, that action of the Central 
Government cannot be termed as discri- 
minatory, for when one comes to stake 
one’s claim, then one is restricted to 
limit one’s claim to the one which one is 
entitled to in law. 


12. Now we examine the petitioners 
contention that before issuing the notice 
and before determining the quantum of 
compensation, they should have been 
afforded an opportunity of hearing. They 
sought support for this contention from 
a Division Bench decision of this Court 
reported as Union of India v. Mrs. Hare 
darshan Sahi, AIR 1975 Punj and Har 
228, and drew our pointed attention to 
the following observations thereof:— 

“The argument of Mr. Kuldip Singh to 
the effect that in the absence of a speci- 


- fic provision in the grant requiring an 


opportunity of hearing being given to 
the grantee before any part of her grant 
is resumed, no question of satisfying prin- 
ciples of natural justice can arise, is 
wholly without merit. Principles of 
natural justice will always step in where 
civil rights of a person are involved or 
where some quasi-judicial and judicial 
function has to be exercised unless the 
application of any of those principles is 
expressly excluded by the relevant law 
or grant. There is no such exclusion of 
the principles of natural justice in this 
case. Those principles must, therefore, 
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apply both to the question of resumption 
of a part of the grant, and also to the 
question of determination of the quantum 
of compensation to which the respondent 
is entitled.” 


The ratio of Mrs. Hardarshan Sahi’s case 
(supra) itself has been pressed before us 
on behalf of the respondents also to count- 
er the submission aforesaid. The empha- 
sis on behalf of the respondents is laid 
on the following observations of Chief 
Justice Narula who spoke thus for the 
Bench in the aforesaid case:— 


“I am also in full agreement with the 
observations of the learned Judge in 
Chambers that things would have been 
entirely different if the entire plot form- 
ing the subject-matter of the grant was 
to be resumed. In that event, there would 
be no cause to be shown by the grantee 
against the resumption in view of the ab- 
solute right of the grantor to resume the 

rant. Things are, however, substantially 
ifferent in a case where the Government 
wants to resume a portion of the land 
forming the subject-matter of the grant. 
It does not need any argument to de- 
monstrate that resuming an exactly iden- 
tical area of land out of a plot on which 
a bungalow has been built at one place 
or at any other place may make all the 
difference for the grantee with whom the 
remaining land is going to be left, though 
it may not make any difference at all for 
the Government insofar as its require- 
ment for a particular area of the land 
abutting on the road or otherwise is con- 
cerned. In such an event it is manifest 
that the civil rights af the grantee to hold 
the remaining land after a part ot the 
grant is resumed or seriously jeopardized 
by the selection of the area which may in 
one event practically destory the remain- 
ing grant also, and in another event may 
not either affect the same at all or affect 
it negligibly. In such a situation it ap- 
pears to me to be axiomatic that princi- 
ples of natural justice would at once 
come in and require the Central Govern- 
ment to hear the objections and/or the 
alternative suggestions of the respondent, 
and then finally decide which portion of 
the property they would like to take. Of 
course, the decision of the Government 
after hearing the respondent is not sub- 
ject to any argument, appeal or scrutiny”. 
The facts in Mrs. Hardarshan Sahi’s case 
(AIR 1975 Punj and Har 228) isu) 
were that only part of the grant lan 
was sought to be resumed and it was for 
that reason that this Court held that be- 
ore issuing the notice of resumption, the 
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grantee’ ought to have been given an op- 
portunity of hearing. The position in the 
present case is entirely different in that 
the whole of the grant is sought to be 
resumed and, therefore, the question of 
affording any opportunity as envisaged in 
Mrs. Hardarshan Sahi’s case (supra) does 
not arise. 


18. As regards the affording of an op- 
portunity in regard to determination of 
quantum of compensation, it may be ob- 
served that the action of resumption of 
«the grant land and its superstructures 
thereon is not conditional on the prior 
payment of the value of the superstruc- 
tures. That is a liability that follows from 
the action of resumption. The position of 
the foe being that of licensee, once 
the licence is resumed, his position be- 
comes that of a trespasser and he cannot 
hold -on to the resumed property to 
which he would be so entitled if it is 
held that payment of the value of the 
superstructures on the grant land, in the 
event of resumption of the grant, would 
be condition precedent to the resump- 
tion thereof and the determination of the 
value would be made after affording an 
opportunity of hearing to the grantee. 

14, We are also not prepared to go 
the whole hog with the counsel for the 
respondents when he, on the strength of 
the ratio of a judgment of the Allahabad. 
High Court in Bhagwati Devi v. Presi- 
dent of India, 1972 All LJ 882, canvassed 
that if offer of compensation was not ac- 
ceptable to the grantee, he could remove 
the material within the period stipulated 
in the notice and give vacant possession 
of the site to the respondents. 


15. Regulation 6 of the Grants Act 
imposes two conditions on the Govern- 
ment for resuming the grant, i. e., (1) that 
it would give one month’s notice and (2). 
that it would pay the value of the per- 
mitted building that might have been 
constructed on the grant Jand. This re- 
gulation has to be interpreted in a 
manner that it neither thwarts the pur- 
pose behind the said provisions of ye- 
sumption of the grant as and when con- 
sidered irae by the grantor nor does 
it put in jeopardy the grantee’s right to 
receive, in accordance with law, full value. 
of the building that he was permitted to 
raise on the grant land. When so con- 
strued, the extreme contention, in our 
view of “leave it” or “take it? advanced 
on behalf of the respondents in regard 
to the payment of value of the superstruc- 
tures, cannot p muster. With great res- 
pect, we find ourselves unable to sub= 
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scribe to the view enunciated in Bhag- 
wati Devis case (1972 All L] 382) Gig 
We are of the view, as already observ- 
ed, that the operation of the order of re- 
sumption cannot wait the payment ot the 
value of the building. The order of re- 
sumption becomes operative on the date 
of expiry of period of one month from the 
date of receipt of the notice. Thereafter, 
even if the grantee tries to stay in the 
building, he does so as a trespasser and 
not as a grantee or a licensee and can 
be dealt with as such in accordance with 
law. It would, however, be incumbent 
upon the respondents to afford an oppor- 
tunity of hearing to the grantee in re- 
gard to the determination of the quantum 
of value of the resumed building. In the 
event of the grantee not accepting the 
ldo of compensation that may be 

etermined after hearing him by the com- 
petent authority, it would be open to the 
grantee to challenge the inadequacy of 
compensation in an ordinary Civil Court 
and seek recovery of what he considers 
to be the just and legal compensation for 
the resumed building. 


16. In the present case, Mr. C. D. 
Dewan, learned counsel for the respon- 
dents, supplied to us the document show- 
ing the mode of calculating the value of 
the building. The principle followed in 
calculating the value of the building is on 
the basis that the the building had out- 
lived its life on the date of resumption. 
What was then taken into consideration 
material, the 
money that would have to be spent on 
demolishing the building, and the cost of 
removal of the demolished material from 
the site. The value of the building was 
obtained after deducting the cost of the 
demolition of the structure and the re- 
moval of the material from the site from 
the value of the material. 


17. Firstly, it would be a moot point 
as to whether the building had outlived 
its life. The building was with the res- 
pondents on a rental of Rs. 500/- per 
month on the date of resumption. Either 
before or on the date of resumption, it 
was not said that the building had be- 
come worthless for human habitation on 
account of its dilapidated condition or 
otherwise. The mode adopted by the res- 
pe in calculating the value of the 

uilding of the petitioners is quite the 
contrary to the one ruled by their Lord- 
ships of the Privy Council in Secretary 
of State v. Sri Narain Khanna, AIR 1942 
PC 85, wherein the principle for calculat- 
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ing the value of the building laid down 
was in these terms: 

“The subject to be valved being a build- 
ing apart from the site, the principle of 
fixing value by ascertaining the cost of 
reproducing the building at the present 
time, and the allowing for depreciation 
in consideration of the age of the build- 
ing and for the cost of such repairs as 
might be required apart from deprecia- 
tion is quite a well known and recognis- 
ed method of valuing buildings for the 
purpose of compensation. That method ` 
was pursued here, and that method is 
not, as their Lordships conceive it, affect- 
ed by the resumption notice. because 
the prices which would be taken, and 
were taken, in this case, for the purpose 
of ascertaining the cost of reproducing 
the building would not be affected by 
the resumption notice at all.” 


In the result, we hold— 


(i) that the resumption of the building 
and the site underneath became operative 
on the date of the expiry of one month’s 
notice (from the date of. receipt) given 
to the petitioners under regulation 6 in 
question, as the resumption of the build- 
ing is not dependent on the prior pay- 
ment of the value of the building; 


Gi) that it was incumbent upon the res- 
pon ents to afford an opportunity of 

earing to the petitioners at the time of 
determining of the quantum of value of 
the building resumed; and 


(iii) that since the petitioners had not 
been afforded an opportunity of hearing 
in regard to the quantum of compensation 
for the resumed building, we direct the 
respondents to afford an opportunity of 
hearing to the petitioners in regard to 
the assessment of the quantum of com- 
pensation for the resumed building and 
thereafter quantify the compensation for 
the said building. 


The petition stands disposed of accord- 
ingly with no order as to costs. 


Petition disposed of. 
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J. V. GUPTA, J. 
Smt. Ram Kali and another, Appellants 
v. Pardip Kumar and others, Respon- 


dents. 
Second Appeal No. 521 of 1969, D/- 
¥ 


21-7-1980 


Hindu Law — Mitakshara School — 
Gift — Land received by vendor under 
gift by father — Land in the hands of 
vendor is not ancestral — Sale of land 
cannot be challenged by the sons of ven- 

or. 

According to the Mitakshara law an 
affectionate gift by father to the son does 
not constitute ‘ipso facto’ ancestral pro- 
perty in the hands of the donee. 

(Para 8) 

Where the land had been gifted to the 
vendor by his grandfather who had ad- 
opted him, the land could not be said to 
be ancestral in the hands of the vendor 
and the sale of such land by him could 
not be challenged by the sons. 


(Paras 3, 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 495 3, 5 
AIR 1948 Mad 46 4 
(1901) ILR 24 Mad 429 ' 4 


S. C. Goyal Sr. Advocate (S. P. Jain with 
him), for Appellants; H. L. Sarin Sr. Ad- 
vocate (M. L. Sarin with him) and Ishwari 
Parshad, for Respondents, 


JUDGMENT :— Defendant-appellants 
have filed this regular second appeal 
against the judgment and decree of the 
Additional District Judge, Gurgaon, dated 
18th December, 1968, whereby the judg- 
ment and decree of the trial Court decree- 
ing the plaintiffs suit has been maintain- 
ed, 


2. Vide sale deed dated 25th June, 
1965, Anand Parkash father of the plain- 
tiffs, sold the suit land to Smt. Ram Kali 
defendant-appellant for a sum of Rupees 
25,000/-. The plaintiffs who are the sons 
of the vendor-defendant brought the pre- 
sent suit on the allegations that the suit 
property was coparcenary property of 
their father and the plaintifs. Anand 
Parkash had no right to sell or mortgage 
more than his share and that the sale and 
mortgage of the land by him in excess of 
his share was illegal and not binding 
upon them because the parties being Ag- 
garwals were governed by Hindu Law. 


s panet order of Nathu Ram Aggarwal, 
T an Dist. Judge, Gurgaon, D/- 18-12- 


HX/IX/E6/80/SNV 
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The suit was contested by the defendant- 
appellants. It was alleged that the suit 
land was neither ancestral nor coparce- 
nary property of the plaintiffs and defen- 
dant No. 4. On the pleadings of the par- 
ties, the trial Court framed the following 
issues :— 

1. Whether the plaintiffs are the sons 
of defendant No. 4 and grandsons of 
Mithan Lal as alleged and if so, to what 
effect? 

2. Whether the land in suit is copar- 
cenary property qua the plaintiffs and 
the vendor l 

8. Whether the transactions in dispute 
are for consideration and for legal neces- 
sity? 

4. Whether the suit land has not been 
properly described in the plaint and if so, 
to what effect? 


5. Whether the suit is bad for multi- 
fariousness? 

6. Whether the suit is bad for non-join- 
der of parties? 

7. Whether the suit has not been pro- 
perly. valued for purposes of court-fee 
and jurisdiction? 

8. Whether the suit is time-barred? 

9. Whether the suit is collusive, as al- 
legedP 

10. Whether the plaintiffs are estopped 
to bring this suit? 

The trial Court as well as the lower ap- 
pellate Court have concurrently found on 
issue No. 2 that the suit land is ancestral 
of defendant Anand Parkash qua the 
plaintiffs i. e. his sons. On issue No. 3, 
the concurrent finding of both the Courts 
is that the sale was for consideration but 
it was without legal necessity, Feeling ag- 
rieved against this, the defendant-appel- 
tte have come up in appeal to this 
ourt, 


3. The only contest in this appeal is 
on issue No. 2 and it has been vehement- 
y contended by the learned counsel for 
the appellants that the suit land is not a 
coparcenary property qua the plaintiffs 
and the vendor. According to the learned 
counsel, on the admitted facts, it could 
not be held that the suit land was ances- 
tral in the hands of vendor Anand Parkash. 
It is the common case of the parties that, 
Anand Parkash acquired the property 
from Mithan Lal by way of gift vide 
mutation Exhibit D. 3. The said Anand 
Parkash was aropted by his grand-father 
Mithan Lal much before the time he 
made the gift of the land in his favour 
and on adoption by Mithan Lal he ac- 
quired the right in the said property by 
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way of gift, Thus, it has been contended 
that the property in the hands of Anand 


Parkash could not be ancestral qua his. 


sons, In support of his contention, he has 
relied upon C. N. Arunachala Muda- 
liar v. C. A. Muruganatha Muda- 
liar, AIR 1953 SC 495. It has been 
authoritatively held in Para 18 
thereof, that ‘there is no warrant 
for saying that according to the Mita- 
kshara, an affectionate gift by the father 
to the son constitutes “ipso facto’ ancestral 
property in the hands of the donee”. 
Earlier there was some conflict between 
different High Courts, but ultimately the 
same was settled by the Supreme Court 
in this judgment. Moreover, there is no 
gift deed on the record nor there is any 
mention of the same in the mutation order 
and in the absence of any deed, the pro- 
perty cannot. be said to be ancestral in 
the hands of the donee. 

4, The learned counsel for the respon- 
dents relied upon Seeyali Achari v. K. 
Doraiswami Achari, AIR 1948 Mad 46, 
in which reliance has been placed on 
Nagalingam Pillai v. Ramchandra Tevar, 
(1901) ILR 24 Mad 429. He further con- 
tended that it has been concurrently found 
by both the Courts below that the pro- 
perty is ancestral in the hands of the 
donee, and, therefore, it being a concur- 
rent finding of fact, cannot be interfered 
with in second appeal. 

5. After hearing the learned counsel 
for the parties at great length, I find 
force in the contentions of the learned 
counsel for the appellants. The view 
taken in Seeyali Achari’s case (supra), has 
not been approved by the Supreme Court 
in Arunachala Mudaliar’s case, ((AIR 1953 
SC 495) (supra). Rather the conflict of 
judicial opinion on this point was finall 
settled by the highest Court of the land. 
In this view of the matter and on the ad- 
mitted facts, the finding arrived at by the 
two Courts below is illegal and is thus 
liable to be set aside. 

6. Once it is held that the suit pro- 
perty was not ancestral in the hands of 
the donee, the suit is liable to be dismiss- 
ed on this ground alone, as this plaintiff, 
then has no right to challenge the aliena- 
tion. 

7. For the reasons recorded above, this 
appeal succeeds, the judgment and decree 
of the lower -appellate Court are set 
aside and the suit is dismissed with. costs. 


Appeal allowed. 
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Mukhtiar Singh and others, Petitioners 
Y State of Punjab and others, Respon- 
ents. 


Civil Writ Petna. 305 of 1980, D/- 15-5- 
1980. 


Constitution, of India, Art. 14 — Grant- 
ing of concession of grace marks im exam- 
ination —- Government adopting diffe- 
rent criterion for different years — Ap- 
plicability of Art. 14. 


In the present case, the Director, 
Technical Education granted 10 grace 
marks in a certain year to any 
candidate who was failing by a 
a margin of such marks. This concession 
was given as per instructions issued by 
the State Government as a special case 
for a particular examination because of 
poor percentage of passing in that year 
which was the first year after the adop- 
tion of new procedure. of examination. 
The Government decided not to extend 
the concession of granting grace marks 
to the next examination. 

Held that Art. 14 was not attracted to 
the facts of the present case. The Gov- 
ernment has got powers to lay down diffe- 
rent criterion for different years. Art. 14 
does not forbid reasonable classification. 
It cannot be held that if particular cri- 
terion for granting grace marks is adopted 
in a particular year, it should continue in 
subsequent years. The Government can 
always withdraw or modify such a con- 


cession, (Para 6) 
T. S. Doabia, for Petitioners; R. S. 
Anand, for Respondents. 
ORDER :— Briefly, the case of 


the petitioners is that they are students 
of Industrial Training Institute, Feroze- 
pur. They appeared in the examination 
conducted by the Director, Technical 
Education, Industrial Training. Punjab 
(hereinafter referred to as the Director), 
in July 1979. It is alleged that as per in- 
structions issued by respondent Nos. 1 
and 2, it was decided in 1978 to give 10 
race marks to any candidate who was 
ailing by a margin of such marks. The 
petitioners, it is alleged, are failing in 
the examination and if they are given 10 
grace marks as the candidates had been 
given in 1978, they would pass the exa- 
mination. Consequently, they have pray- 
ed that a writ be issued directing the 
respondents to give benefit of the 10 
grace marks to the petitioners. 


GX/IX/D547/80/MBR. 


4, 


1980 


2. The writ petition has been con- 
tested by the respondents who have inter 
alia pleaded that the department adopted 
centralized procedure of examination in 


July, 1978. Prior to the aforesaid system, ` 


the evaluation of the papers used to be 
done by the examiners at the spot in the 
institutions but after the adpotion of cen- 
tralized procedure of evaluation, the same 
system which was prevailing in the 
University was put into operation. That 
being the first year of the centralised pro- 
cedure of examination, the Department 
sensing the poor pass percentage decid- 
ed to allow 10 grace marks as a special 
case for 1978, in failing subjects to those 
candidates who could pass the examina- 
tion. The said facility was afforded in a 
few trades. In 1979, Final Trade Test, the 
facility of three grace marks in a peek 
subject to those candidates, who coul 
pass the examination was extended to 
other trades also subject to the maximum 
of 10 marks in all the failing subjects but 
that too as a special case. It is further 
pleaded that in the aforesaid circumstan- 
ces, the petitioners are not entitled to 10 
grace marks as claimed by them. 

3. It is contended by the learned 
counsel for the petitioners that after the 
adoption of the centralized procedure of 
examination in July, 1978. the candidates 
who were ese ay 10 marks, were 
given those marks. He argues that the 
candidates who appeared in the exam. in 
July, 1979 are also entitled to the same 

enefit. According to the counsel, the 
respondents cannot be allowed to with- 
draw the same. 

4. I have heard-the learned counsel 
at a considerable length but regret my 
inability to accept the contention, I have 
seen the departmental file which con- 
tains the correspondence regarding grant- 
ing of 10 grace marks to the candidates. 
What happened in 1978 was that after 
the adoption of the new system, the pass 
percentage was very poor. The Director 
wrote to the Commissioner and Secretary 
to Government, Punjab, Industries and 
Industrial Training Punjab that an exam- 
ination of the results and award rolls so 
far received and tabulated in the enclosed 
statement had revealed that the percen- 
tage of the passed out trainees ranged 
from 0 % to 50 per cent whereas in the 
previous years the results ranged between 
90 per cent and 100 per cent. The marked 
variation between the present and past 
results could only be attributed to the 
earlier system. The trainees of the various 
Industrial Training Institutes have been 
representing through various Associations 
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either in person. or in writing to the Gov- 
ernment that the system of awarding 
grace marks be introduced and that some 
of the individual trainees had approached 
them to get their papers re-evaluated. It 
is further said that the Government were 
already aware that provision for award- 
ing the grace marks was not available in 
the Training Manual nor re-evaluation 
of Answer Books had been stipulated 
therein, Accordingly it was difficult to 
admit the request of the trainees on both 
these counts. It was pointed out that the 
Government of Haryana introduced the 
centralized system during 1976 covering 
only 10 trades. The results of the above- 
said trades being very poor, they allow- 
ed 10 extra marks in Fitter trade, 5 marks 
in rest of the trades, spreadable in each 
of the failing subject/subjects during the 
year 1976 only. It was then stated that 
the position in the State of Haryana dur- 
ing the year 1976 was existing in the State 
of Punjab as well, which warranted the 
adoption of identical remedial measures. 
The Director then stated that that bein 

the first year of adoption of centralise 

system awarding of 5 to 10 marks in the 
failing subject of each trade would be 
advisable under the prevailing situation, 
which would otherwise become explosive 
on the declaration of the results. He there- 
after requested the Government to decide 
as to what extra marks be given to the 
candidates. The said letter was accompa- 
nied by an Annexure wherein the per- 
centage of result in each trade was given. 
It was further mentioned as to how much 
the result would improve if 5 and 10 
extra marks were awarded. The Commis- 
sioner and Secretary to the Government 
on the receipt of that letter informed the 
Director that the Government had agreed 
to grant 10 grace marks in the trades men- 
tioned in the proposal for that year only. 


5. From a reading of the aforesaid 
letters, it is evident that the Government 
decided to give 10 grace marks to the 
candidates who appeared in the examina- 
tion held in July, 1978. The petitioners 
in my view, cannot get any benefit of 
that letter as they took the exam. in July, 
1979. It may be mentioned that for the 
candidates who appeared in July, 1979, 
the department again wrote to the Gov- 
ernment that they may be given some 
grace marks, The Government acceded to 
its request and agreed to grant 10 grace 
marks subject to the condition that a can- 
didate would not be entitled to more than 
3 marks in one subject. Mr. Doabia has 
argued that earlier decision was applica» 
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ble for the candidates who appeared in 
July, 1979 as the Government had agreed 
to grant grace marks for one year. He 
further argues that the course of the peti- 
tioners started in 1978 and therefore, they 
were entitled to the same concession’ as 
well. I am not convinced with this argu- 
ment. If the two letters mentioned above, 
are read together, no such inference can 
be drawn as is suggested by the learned 
counsel. The concession was for a parti- 
cular exam. and that cannot be extended 
to the next examination. 

6. Mr. Doabia has next sought to 
argue that different criterion could not be 
laid down for 1979 than that what was 
laid down for 1978. He argues that the 
decision for 1979 violates Article 14 of 
the Constitution of India. I am not im- 
pressed with this contention as well. The 
Government has got powers to lay down 
different criterion for different years. Arti- 
cle 14 does not forbid reasonable classi- 
fication. It cannot be held that if parti- 
cular criterion for granting grace marks 
is adopted in a particular year, it should 
continue in subsequent years. The Gov- 
ernment can always withdraw or modify 
such a concession. In my view Article 14 
is not attracted to the facts of this case. 


7. For the aforesaid reasons, this writ 
petition fails and the same is dismissed 
with costs. Counsel fee Rs. 200/-. 

Petition dismissed. 
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Girdhari Lal Jain, Petitioner v. Smt. 
Sushil Rani, Respondent, 


Civil Revn. No. 1285 of 1977 and Civil 
Mise. No. 456-C-IT of 1980, D/- 24-4-1980. 

East Punjab Urban Rent Restriction 
Act (8 of 1949), S. 18 — Landlady A with 
husband and children living in old joint 
family house with other members —~ 
Tenant cannot be evicted on ground of 
A’s need of premises for personal use and 
occupation with husband and children — 
Evidence led as to insufficiency of old 
house cannot be considered when not 
pleaded. 

The landlady living in the old pr 
family house with her husband and child- 
ren filed a petition to evict the tenant 
from the house on the ground that the 
said housé was needed by her for her 

ersonal use and occupation along with 
hier husband and children as she and her 
husband were not able to pull on amic- 


EX/HX/C559/80/GNB 
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ably with other members of the family 
in the old joint family house. But the 
evidence, however, was led to establish 
the ground that the accommodation in 
the old joint family house was insuffi- 
cient for all the members of the family. 
In such case the evidence as to insuffi 
ciency of accommodation in the old 
house cannot be considered as the plea 
of insufficiency of accommodation was 
not pleaded in the pleadings. The evic- 
tion petition therefore was liable to be 
rejected because the surviving ground 
that the landlady needed the leased 
house for her personal use and occupa- 
tion as she was not able to pull on 
amicably in the old family house with 
other members was not recognised by 
the Act as warranting eviction of the 
tenant. (Para 4) 


.Sarup Chand Goyal, for Petitioner; Gur- 
jit Singh and D. R. Puri, for Respondent. 


ORDER :— Respondent Sushila Rani 
(hereinafter referred to as the landlady) 
sought the eviction of Girdhari Lal Jain, 
tenant-petitioner, (hereinafter referred to 
as the tenant) from the house in question 
on the ground, inter alia, that the house 
was needed for her personal use and oc- 
cupation as well as for her husband and 
children. 


2. Mr. S. C. Goyal, the learned coun- 
sel for the tenant-petitioner, has not chal- 
lenged the finding of the appellate auth- 
crity with regard to the relationship of 
landlady and tenant between the parties. 
He has submitted that the Courts below 
erred in assuming that the ejectment had 
been sought by the” landlady on the 
ground of insufficiency of accommoda- 
tion in the old joint family house in 
which, at the time of the filing of the 
ejectment-application, she with her hus- 
band and children was residing. In view 
of the aforesaid concession of Mr. Goyal, 
the only question that has to be examined 
is as to whether the Courts below are 
right in assuming that the ejectment was 
sought and justified on a plea of insuffi- 
clency of accommodation in the old joint 
family house. Her pleadings in this re- 

ard are contained in cl. (b) of para 4 of 

e ejectment-application, which is in the 
following terms :— i 


“That the petitioner bona fide requires 
the house in dispute for her personal use 
and occupation as well as for her husband 
and her three children aged nearly 5 

ears and two 2 years. The petitioner and 
er husband want to live separately from 
the other family members as they cannot 
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pull on amicably and live in peace in the 
old joint family house.” 


A perusal of the aforesaid pleadings 
would indicate that the tenant was 
sought to be evicted from the said house 
on the ground that the said house was 
needed by the landlady for herself, for her 
children and husband as she was not able 
to pull on amicably and live in peace 
with other members of the family in the 
old joint family house. 


8. Evidence was, however, led to 
establish the ground that the said old 
joint family house contained accommoda- 
tion which was insufficient for all the 
members of the family. This evidence 
evidently was irrelevant to the pleadings, 
for it was not the case of the applicant- 
landlady in her pleadings that the ac- 
commodation in the old joint family 
house was insufficient and for that reason 
the house under occupation of the tenant 
was needed by her for her personal use 
and occupation. 


4, It is well established that no evi- 
dence can be led or looked into in sup- 
port ofa plea that had not been pleaded 
in the pleadings. Such being the position, 
the inescapable conclusion follows that 
both the Courts below committed the 
_lerror of taking into consideration evi- 
dence which they ought not to have done 
so. Once the evidence in justification of 
the plea of insufficiency of accommoda- 
tion is ruled out of consideration along 
with the plea of insufficiency of accom- 
modation which, as already observed, had 
not been pleaded, then the plea that sur- 
vives or the ground that survives is that 
the landlady needed the house occupied 
by the tenant for her personal use and oc- 
cupation as she was unable to pull on 
amicably in the old joint family house. 
Such a ground is not recognized by the 
East Punjab Urban Rent Restriction Act, 
1949, as warranting the ejectment of a 
tenant on the ground of personal use and 
occupation. 

. Mr. Gurjit Singh, learned counsel 
for the respondent-landlady, has, how- 
ever, contended that the landlady by 
pleading in cl. (c) of para 4 of her eject- 
ment-application that the applicant own- 
ed and possessed no other residential 
house in Ludhiana City and she had not 
vacated any such residential house with- 
out sufficient cause in the said urban 
area, by necessary implication had plead- 
ed that bona fide need of the landlady 
for the use and occupation of the house 
in occupation of the tenant was based 
on insufficiency of accommodation in the 
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old joint family house in which she hap- 
pened to be residing. No plea of insufti- 
ciency, I am afraid, can be read by im- 
plication. The pleadings in an ejectment- 
application have to be construed strictly. 


6. Mr. Gurjit Singh, the learned coun- 
sel for the respondent-landlady, states 
that after 31-12-1976, the petitioner has 
not paid any rent till to date, The learned 
counsel for the tenant-petitioner gives an 
undertaking on behalf of the tenant that 
all arrears of rent that are due till to 
date, including the rent, for the months 
of May and June, 1980, shall be paid by 
a Bank draft to the respondent-landlady 
positively within two months from today. 

7. For the aforesaid reasons, the peti- 
tion is allowed and the order of the ap- 
pellate authority is set aside to the ex- 
tent indicated above. There will be no 
order as to costs. 

Petition allowed. 


AIR 1980 PUNJAB & HARYANA 349 
J. V. GUPTA, J. 

Sarwan Singh and another, Petitioners 
v. Smt. Banti and others, Respondents. 
vaca Revn. No. 1994 of 1979, D/- 18-4- 
Civil P. C. (5 of 1908), O. 33, R. 15 — 
Applicability. ATR 1966 Pat 387 and AIR 
1978 Pat 215, Dissented from. 


Order 33, Rule 15 applies only to a 
case where a prior application for permis- 
sion to sue in forma pauperis is rejected 
on merits and not to a case where the ap- 
plication is dismissed for default as in the 
present case. AIR 1978 Mad 228, Rel. on. 
AIR 1966 Pat 387 and AIR 1978 Pat 215, 


Dissented from. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1978 Mad 228 554 
AIR 1978 Pat 215 

AIR 1966 Pat 387 4 


S. P. Jain, for Petitioners; S. 5. Maha- 
jan, for Respondents. 

ORDER :— The defendant-petitioners 
have come up in revision against the 
order of the trial Court whereby an ap- 
plication of the plaintiffs for restoration 
of their pauper application has been 
allowed. 

2. The plaintiffs filed a suit in forma 
pauperis for the recovery of Rs. 50,000/- 
as damages and compensation for the in- 
juries caused by the defendants on their 
person. The suit was instituted on 22nd 
March, 1975. Along with this suit an ap- 


EX/IX/C546/80/MRD/RSK 


850 P. & HL 


plication under Order 33 C. P, C. was 
also filed and it is unfortunate that the 


matter of pauperism is still pending for 
final adjudication. On 22nd September, 
1977, the application under Order 33 


C. P. C. was dismissed in default, as none 
was present. The next day, i. e. on 28rd 
September, 1977, an application for its 
restoration was filed on behalf of the 
PETA which was contested by the 

efendants, On the pleadings of the par- 
ties, the trial Court Paned the following 
issues:— : 

1) Whether there is sufficient cause for 
restoration of the pauper application dis- 
missed for default of appearance? O. P. P. 


2) Relief. i 

3. After going through the evidence, 
the trial Court came to the conclusion 
that the absence of the plaintiffs and their 
counsel from the Court on, 22nd Septem- 
ber, 1977, was. not intentional and, there- 
fore, there is sufficient cause for restora- 
tion of the pauper application. Conse- 
quently, the application was allowed. 
Feeling aggrieved against this order, the 
defendants have come up in revision to 
this Court. 

4, The learned counsel for the peti- 
tioners vehemently contended that once 
an application is dismissed in default 
‘after notice to the defendants, the same 
will be deemed to have been decided 
under Order 83 Rule 15 C. P. C. and, 
therefore, no application for restoration 
is maintainable under the Code of 
Civil Procedure. In support of his con- 
tention, he has relied upon Radhika 
Prasad Lal v. Shyama Charan Lal, AIR 
1966 Pat 887; and Jeodheshwar Prasad 
Singh v. Sheedashi: Devi, AIR 1978 Pat 
215. The learned counsel further contend- 
ed that it has been wrongly observed by 
the trial Court that the case was. fixed 
.to await the report of the Collector. and 
no further proceedings were to take place 
' on that date and under these circum- 
stances the order of the trial Court is 
liable to be set aside. 


5. On the other hand, the learned 
counsel for the plaintiff-tespondents has 
relied upon Balasubramaniam v. Purusho- 
thaman, AIR 1978 Mad 228, in which a 
view contrary to that of the Patna High 
Court has been taken. 

6. After hearing the counsel for the 
parties at a great length, I do not find 
‘any merit in this petition. Shri Ram Murti 
Chadha, Advocate for the plaintiffs in 
the trial Court has stated on oath that he 
attended the Court of Sub Judge Ist 
Class, Jullundur, .on 22nd September, 
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1977, and that his absence from the Court 


was not intentional. This statement has 


been accepted by the trial Court. 
Under these circumstances, the learned 
counsel for the 
lowed to urge that there was ùo sutfi- 
cient ground to restore the application 
of the plaintiffs dismissed in default. 


7. As regards the question that if an 
application under Order 88, C. P. C. is 
dismissed in default after notice to the 
defendants, whether such an order falls 
under Order 33 Rule 15 C. P. C. or not 
and if it so falls, is an application for its 
restoration maintainable under the Code 
of Civil Procedure, the counsel have re- 
lied upon the decisions which are at 
variance, Of course, the Patna High Court 
has taken the view that such an order of 
dismissal amounted in law to refusal of 
permission to prosecute the suit in forma 
pauperis within the meaning of Rule 7 


(3) of Order 33 C. P. C. and, consequent- . s 
Y the fresh application was barred under | 
rder 33 Rule 15, C. P. C. Though the | 


judgments of the Patna High Court are 
distinguishable on the facts of the pre- 
sent case, but even on the proposition of 
law, I am unable to agree with this view, 
and prefer the view taken by the Madras 
High Court in Balasubramaniam’s case, 


(AIR 1978 Mad 228) (supra). Order 83° 


Rule 15, C. P. C. applies only to a case 
where a prior application for permission 
to sue in forma pauperis is rejected on 


‘merits and not to a case where the appli- 


cation is dismissed for default, as in the 
present case. Order 33 Rule 15, C. P, C. 
provides that an order refusing to allow 
application to sue (as an indigent’ person) 
shall be a bar to any subsequent applica- 
tion of the like nature in respect of the 
same right to sue. Thus, from the lan- 
guage used therein, the intention seems 
to be that if an order has been passed on 
merits disallowing the application to sue 
as an indigent person, then a subsequent 
application shall be a bar and not other- 
wise. In the circumstances of the pre- 
sent case, the tria! Court has righily al- 
lowed the application of the plaintiff-res- 
pondents for restoration of their applica- 
tion under Order 33, C. P. C. 


8. Consequently, this revision petition 
fails and is dismissed with costs. Parties 


- have been directed to appear in the trial 


Court on 20th May, 1980. Since the pro- 
ceedings are pending from 1975, it is 
directed that the same be proceeded with 
expeditiously. | l 
Revision, dismissed. 





etitioners cannot be al- 
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AIR 1980 PUNJAB & HARYANA 351 
J. V. GUPTA, J. 
_ Satish Bahadur, Petitioner v, Hans Raj 
and others, Respondents, 
Civil Revn, No, 309 of 1980, D/- 27-8- 
1980,* 


(A) Specific Relief Act (47 of 1963), 
Sec, 41 (h) — Suit for permanent injunc- 
tion restraining defendant from transfer- 
ring land to. any other person except 
plaintiff — Plaintiff becoming entitled to 
other equally efficacious relief during 
pendency of suit — Suit held became in- 
fructuous, 


The plaintiff filed suit for permanent 
injunction to the effect that the defen- 
dent owner of the suit land be restrained 
from alienating the land to other defen- 
dents or to any one except the plaintiff 
because the defendant had enteded into 
an agreement to sell the land to the 
plaintiff which was required to be regis- 
tered at a future date. After the date 
when the sale deed was required to be 
registered, the defendant filed an ap- 
plication stating that, the suit for perma- 
nent injunction has become infructuous 
in view of Sec. 41 (h) as the plaintiff has 
become entitled to file a suit for specific 
performance of the contract. 


Held, that, since the plaintiff was en- 
titled to another equally efficacious relief 
to file a suit for specific performance of 
contract, the suit for permanent injunc- 
tion could not proceed because an injunc- 
tion could not be granted when equally 
efficacious relief could be obtained by 
any other usual mode of proceedings. 

(Para 5) 

(B) Civil P. C. (5 of 1908), O. 7, R. 7 — 
Subsequent events after institution of 
suit — Can always be considered while 
deciding matter in controversy. AIR 1975 
SC 1409, Rel. on, (Para 5) 


Cases Referred : Chronological Paras 


AIR 1975 SC 1409 4,5 
AIR 1961 Madh Pra 102 4 
AIR 1925 Lah 459 (2) 4 


S. C, Khungar; for Petitioner, 


ORDER :— This revision petition has 
been filed against the order of the trial 
court, dated Ist December, 1979, whereby 
the application for dismissing the suit for 
permanent injunction as having infruc- 
tuous, was declined, 


*Against order of G. S. Dhaliwal, Sub 
Judge, Fazilka, D/- 1-12-1979, 


IX/1X/E587/80/AYP/GDR 


Satish Bahadur v, Hans Raj 


P. & H. 351 | 


2. Hans Raj and others, plaintiff-re- 
spondents filed a suit for permanent in- 
junction to the effect that defendant No, 1 
Satish Bahadur, who is the owner of suit 
land, be restrained from selling, mortgag~ 
ing, leasing, exchanging, gifting or trans- 
ferring thesame to Des Raj and Romesh 
Kumar defendants or any other person 
except the plaintiff because the defendant 
Satish Bahadur had entered into an 
agreement to sell the land in dispute to 
the plaintiffs vide agreement dated 15th 
April, 1978 which was required to be re- 
gistered by 13th January, 1979, 


3. The present suit was filed on 13th 
October, 1978. During the pendency of 
the suit, ad interim order of injunction 
was also passed against the defendants. It 
was on 27th January, 1979, the defen- 
dant-petitioners moved an application 
under Section 151 of the Civil P. C., in 
which it was stated that the present swt 
for permanent injunction which was filed 
on the basis of agreement dated 15th 
April, 1978 for which execution of the 
sale-deed, was to be effected by 13th 
January, 1979, has now become infruc- 
tuous in view of the provisions of S. 41 (h) 
of the Specific Relief Act, as an injunc- 
tion cannot be granted where equally ef- 
ficacious relief can certainly be obtained 
by any other mode, It was further stated 
that if the plaintiffs want to get the re- 
lief under the said agreement, they 
should file a suit for specific performance 
of the contract, Consequently, it was 
prayed that the present suit for perma- 
nent injunction be „dismissed as having © 
become infructuous. This was contested 
on behalf of the plaintiffs and the trial 
Court after hearing the learned counsel 
for the parties, came to the conclusion 
that the plaintiffs cannot be compelled to 
file a suit for specific performance of the 
contract before the expiry of three years’ 
period which will expire on 12th January, 
1982. According to the trial Court, the 
suit can become .infructuous after that 
date but till then the suit for permanent 
injunction could not be dismissed as hav- 
ing become infructuous. Feeling aggriev- 
ed against this order, the defendant 
Satish Bahadur has filed this petition in 
this Court, 


4. The learned counsel for the peti- 
tioner contended that in view of the pro- 
visions of Section 41 (h) of the Specific 
Relief Act, the present suit for perma- 
nent injunction restraining the defen- 
dant-petitioner to alienate the suit proa 
perty has become infructuous after 13th 
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January, 1979, when the plaintiffs have 
become entitled to file a suit for specific 
performance of the contract, Sec. 41 (h) 
reads as under :— 


“When equally efficacious relief can 
certainly be obtained by any other usual 
mode of proceeding except in case of 
breach of trust”. 


In support of this contention, he has re~ 


lied upon M/s. Jawahar Theatres Private 
Ltd. v. Smt. Kasturi Bai, AIR 1961 Madh 
Pra 102: Pasupuleti Venkateswarlu v. 
Motor & General Traders, AIR 1975 SC 
1409 and Sardari Mal v. Hirde Nath, AIR 
1925 Lah 459 (2). 


5. After hearing the learned counsel 
for the petitioner, I find force in his sub- 
missions. It has been wrongly held by the 
trial Court that since the plaintiff has got 
three years period from 13th January, 
1979, to file a suit for specific performance 
of the contract, and, therefore, the pre- 
sent suit for permanent injunction can- 
not be dismissed as having become infruc- 
tuous. The whole approach seems to be 
wrong and illegal. In the pre- 
sent case, what is to be 
seen is whether the suit for permanent 
_ injunction can continue when the relief 
for specific performance of the contract 
under the agreement, on the basis of 
which the present suit for permanent in- 
junction has been filed, has become avail- 
able to the plaintiffs. Admittedly, after 
13th January, 1979, the plaintiffs are en- 
titled to claim the relief for specific per- 
formance of the contract. Since the plain- 


tiffs are entitled to another equally effi-. 
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cacious relief, the present suit for perma- 
nent injunction cannot proceed, because 
an injunction cannot be granted when 
equally efficacious relief can certainly be 
obtained by any other usual mode of pro- 
ceedings, In the present suit the Court 1s 
not concerned with the limitation of three 
years for filing the suit for specific perfor- 
mance of the contract. The sole question 
to be decided is whether the present suit 
for permanent injunction can continue 
when an equally efficacious relief has þe- 
come available to the plaintiffs during the 
pendency of the suit. It cannot be dis- 
puted that the subsequent events after 
the institution of the suit can always be 
taken into consideration while deciding 
the matter in controversy. Reference in 
this respect can be made to Pasupuleti 
Venkateswarlu’s case (AIR 1975 SC 1049) 
(supra). In this view of the matter, the 
order of the trial Court is illegal and li- 
able to be set aside in this revision peti- 
tion. 


6. For the reasons recorded above, this 
revision petition succeeds, and the im- 
pugned order is set aside. It is further 
directed that the plaintiffs may be given 
an option to amend the plaint if they are 
so advised, failing which the present suit 
for permanent injunction will stand dis- 
missed as having become  infructuous. 
Since there is no representation on behalf 
of the respondents, the parties will bear 
their own costs, 


Revision allowed, 





END 


